
American Bankruptcy Institute

 247

Chapter5 
Treatment of Liens 
and Secured Claims

This chapter begins with coverage of 2012’s highest-profile development in 
bankruptcy jurisprudence: the Supreme Court’s decision upholding the sanctity 
of credit-bidding in RadLAX. The first article describes the basic issues and 
ruling in the case. “Chicago Real Estate Cases Foreshadow RadLAX’s Impact 
on Lien-Stripping Cramdowns” teases out some of the possible consequences 
of the Court’s rationale in RadLAX. The third article covers the Third Circuit’s 
seminal ruling in In re Heritage Highgate Inc., which rules on some critical, 
but surprisingly unresolved, issues regarding the timing of a secured creditor’s 
collateral valuation, burdens of proof in valuation fights, and the applicability 
of Dewsnup v. Timm in chapter 11 cases. The final article addresses the circum-
stances in which a secured lender’s nightmare—having alternative collateral 
“swapped” for its original collateral—can and cannot come true.
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In an 8-0 decision2 on May 29, 2012, the U.S. Supreme Court in RadLAX Gate-
way Hotel LLC v. Amalgamated Bank3 unequivocally held that a reorganization 
plan that proposes to sell a secured creditor’s collateral free and clear of liens 
must permit the secured creditor to credit-bid its claim absent “cause” to deny it 
the right to do so. The Court’s decision provides the final word on the contours 
of credit-bidding in bankruptcy. In affirming the Seventh Circuit’s June 28, 2011, 
ruling in River Road Hotel Partners LLC v. Amalgamated Bank,4 the decision 

1 The authors successfully represented Amalgamated Bank, the secured creditor, in this case, 
with Ms. Maynard presenting oral argument before the Supreme Court.

2 Justice Kennedy recused himself from the case.
3 RadLAX Gateway Hotel LLC v. Amalgamated Bank, No. 11-166, 2012 U.S. LEXIS 3944 

(May 29, 2012) (RadLAX).
4 River Rd. Hotel Partners LLC v. Amalgamated Bank (In re River Rd. Hotel Partners LLC), 

651 F.3d 642 (7th Cir. 2011) (River Road). River Road addressed two related bankruptcy 
cases pending in the U.S. Bankruptcy Court for the Northern District of Illinois: In re River 
Road Hotel Partners LLC, Case No. 09-30029, and In re RadLAX Gateway Hotel LLC, Case 
No. 09-30047. The two proceedings were separately administered; however, because the 
hotels (and their related properties) that were the primary assets in each case shared common 
management and ownership, the cases were generally conducted in parallel and each raised 
the identical issue in the Seventh Circuit appeal.
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overrules a contrary opinion of the U.S. Court of Appeals for the Third Circuit 
in In re Philadelphia Newspapers LLC.5 The effect of the decision is to close 
Philadelphia Newspapers’ loophole in the ring of statutory protections for the 
secured creditor’s historic right to “get its money or its collateral.” Debtors will 
not be able to use free-and-clear plan sales to shift value from a secured creditor 
to other interests without the secured creditor’s consent.

Statutory Framework 

The requirements for confirmation of a chapter 11 plan appear in § 1129 
of the Bankruptcy Code.6 Normally, § 1129(a)(8) requires that all impaired 
classes vote in favor of the plan.7 However, § 1129(b)(1) provides that a plan 
may be confirmed over the objections of an impaired class if, among other 
things, the plan is “fair and equitable” to that class. The plan proponent (typi-
cally the debtor-in-possession) has the burden of proof on this issue. Section 
1129(b)(2)(A) provides three alternative circumstances, enumerated in three 
separate subsections, that a plan must satisfy at a minimum to be “fair and 
equitable” to a dissenting class of secured creditors:8

• under subsection (i), retention by the secured creditors of their liens 
and the receipt of deferred cash payments totaling at least the allowed 
amount of their claims with a value at least equal to the present value 
of the secured creditors’ interest in their collateral;

• under subsection (ii), a sale of the assets free and clear of the secured 
creditors’ liens, provided that the secured creditors are furnished the 
right to credit-bid their claims in accordance with § 363(k), with the 
liens to attach to the proceeds of sale; or 

5 In re Phila. Newspapers LLC, 599 F.3d 298, 318 (3d Cir. 2010).
6 The “Bankruptcy Code” is 11 U.S.C. §§ 101-1532. Hereinafter, unless otherwise specified, 

all statutory references are to the Bankruptcy Code.
7 Essentially, a class is impaired if the plan modifies the class’s rights in any way (even if 

apparently favorably).
8 Though not an issue in RadLAX, a plan can satisfy one of these standards but not be fair and 

equitable; they are necessary, but not necessarily sufficient, conditions for such a cramdown 
(e.g., Fed. Savs. & Loan Ins. Corp. v. D & F Constr. Inc. (In re D & F Constr. Inc.), 865 
F.2d 673, 675 (5th Cir. 1989); In re Riddle, 444 B.R. 681, 686 (Bankr. N.D. Ga. 2011); In re 
Atlanta S. Bus. Park Ltd., 173 B.R. 444, 448 (Bankr. N.D. Ga. 1994)).
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• under subsection (iii), the realization by the secured creditors of the 
“indubitable equivalent” of their claims.

Section 363(k), which subsection (ii) imports, allows a secured creditor that 
bids on a sale of its collateral under § 363(b) to offset, as against its bid, up to 
the full amount of its claim, although the bankruptcy court can condition the 
right to credit-bid if “cause” to do so is shown.

The Credit-Bidding Landscape before RadLAX

In March 2010, the Third Circuit Court of Appeals issued its much-publicized 
In re Philadelphia Newspapers LLC decision by a 2-to-1 majority.9 In this 
case, the Third Circuit ruled that a reorganization plan that provides for a sale 
of assets free and clear of liens does not have to permit the secured creditors 
the right to credit-bid as specified in § 1129(b)(2)(A) (ii). Rather, in a departure 
from the long-held conventional view, the Third Circuit found that a reorgani-
zation plan can satisfy the requirement that the plan be fair and equitable to a 
secured creditor by providing the secured creditor with the “indubitable equiva-
lent” of its claim under § 1129(b)(2)(A)(iii) in the form of the sale proceeds 
and/or other compensation.10

RadLAX: Bankruptcy Court Decision

In the fall of 2009, the River Road debtors and the RadLAX debtors filed for 
voluntary chapter 11 petitions in the U.S. Bankruptcy Court for the Northern 
District of Illinois. Each set of debtors owned a hotel and related assets. At 
the time that the petitions were filed, the RadLAX debtors owed their lenders, 
represented by Amalgamated Bank as agent, more than $130 million secured 
by a blanket lien on their assets, and the River Road debtors owed the same 
lenders, also agented by Amalgamated, more than $160 million secured by 
the River Road debtors’ assets. These loans were underwritten and made es-
sentially at the peak of the recent economic bubble. However, by the time the 
cases were filed, the bubble had burst. In the case of both sets of loans, the 

9 In re Phila. Newspapers LLC, 599 F.3d 298, 318 (3d Cir. 2010).
10 The Third Circuit found support for its ruling in a prior decision of the U.S. Court of Appeals 

for the Fifth Circuit. Bank of N.Y. Trust Co. NA v. Official Unsecured Creditors’ Comm. (In 
re Pac. Lumber Co.), 584 F.3d 229 (5th Cir. 2009).
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value of the collateral was well short of the claims it secured, and as a result, 
the estates were vastly underwater.

In mid-2010, the RadLAX and River Road debtors filed reorganization plans 
modeled largely on the plan at issue in Philadelphia Newspapers. The plans 
provided for the sale of the assets free and clear of liens at an auction at which 
the lenders would be denied the right to credit-bid outright (or for “cause” if the 
bankruptcy court disagreed with Philadelphia Newspapers). The bankruptcy 
court would then assess whether the winning bid provided the lenders with the 
indubitable equivalent of their claims under § 1129(b) (2) (A) (iii). In both cases, 
the “stalking-horse” bids that formed the starting point for the auction were 
well below both the total debt that the respective assets secured and even the 
apparent value of those assets.

Amalgamated filed objections to the bid procedures motions, asserting that 
because the debtors’ plans sought to sell assets free and clear of liens while 
precluding credit-bidding, they contravened the express terms of the Bank-
ruptcy Code and could not be confirmed. In response to the debtors’ alterna-
tive approach, Amalgamated contended that the debtors had also failed to 
demonstrate sufficient cause to deny credit-bidding. The court agreed with 
Amalgamated that as a matter of law any sale free and clear of liens under a 
plan had to proceed under § 1129(ab) (2) (A) (ii). Thus, the debtors would have 
to prove that there was cause to deny the lenders the right to credit-bid. After 
a trial, the court also found that the debtors had failed to show any such cause.

The debtors’ appeal of the bankruptcy court’s orders11 was fast tracked to the 
Seventh Circuit pursuant to 28 U.S.C. § 158(d), which authorizes a direct appeal 
under certain circumstances.12 On June 29, 2011, the Seventh Circuit BAP unani-

11 The appeal was limited to the issue of whether the bankruptcy court erred in holding that the 
debtors must proceed under 11 U.S.C. § 1129(b)(2)(A)(ii) and provide their secured creditors 
with an opportunity to credit-bid where the debtors proposed, under a reorganization plan, to 
sell free and clear of liens the collateral securing such secured creditors’ claims. The debtors 
did not appeal the court’s determination that “cause” to deny the lenders the right to credit-
bid pursuant to 11 U.S.C. § 363(k) did not exist.

12 28 U.S.C. § 158(d)(2)(A) provides in relevant part: 
 The appropriate court of appeals shall have jurisdiction of appeals...if the bankruptcy 

court, the district court or the bankruptcy appellate panel involved, acting on its own 
motion or on the request of a party to the judgment, order or decree described in such first 
sentence, or all the appellants and appellees (if any) acting jointly, certify that—

 (i) the judgment, order or decree involves a question of law as to which there is 
no controlling decision of the court of appeals for the circuit or of the Supreme 
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mously affirmed the bankruptcy court’s decision,13 creating a split among the 
circuits because of the Philadelphia Newspapers decision by the Third Circuit.

Just over a week after the Seventh Circuit’s decision, the lenders confirmed 
their own reorganization plan in the River Road cases, mooting any further 
appeal by those debtors. Notably, under the plan, the lenders deliberately left 
some value on the table for other creditors to which the lenders would other-
wise have been entitled since there was no value in the debtors’ assets over 
and above the amount of the lenders’ secured claims. The RadLAX debtors 
petitioned the Supreme Court for a review by a writ of certiorari, which was 
granted on Dec. 12, 2011. Oral argument was held on April 23, 2012.

parties’ Arguments in the Supreme Court

The RadLAX debtors’ fundamental argument in the Supreme Court was, as it 
had been, an appeal to the “plain language of the statute” rule of statutory in-
terpretation. Relying primarily on the reasoning in Philadelphia Newspapers, 
the debtors contended that because § 1129(b) (2) (A) is phrased in the disjunctive 
“or,” a plain reading of that section indicates that a plan can be confirmed as 
long as it meets the requirements of any one of the three subsections, regard-
less of whether the plan’s structure more closely resembled another subsection. 

Under the interpretation advocated by the debtors, a plan proponent has the 
flexibility to propose a plan that provides for a free-and-clear sale of assets 
without credit-bidding so long as the plan provides the “indubitable equiva-
lent” of the secured claims. In other words, the debtors asserted that § 1129(b)
(2)(A)(ii) does not exhaust the field when it comes to plan sales free and clear 
of liens. Instead, they argued that a plan sale free and clear can also proceed 
under § 1129(a) (iii), which includes no requirement that the secured creditor be 
allowed to credit-bid absent cause. The debtors contended that the proceeds of 
sale could provide the lenders with the indubitable equivalent of their claims, 

Court of the United States, or involves a matter of public importance;
 (ii) the judgment, order or decree involves a question of law requiring resolution of 

conflicting decisions; or
 (iii) an immediate appeal from the judgment, order or decree may materially advance 

the progress of the case or proceeding in which the appeal is taken.
13 River Rd. Hotel Partners LLC v. Amalgamated Bank (In re River Rd. Hotel Partners LLC), 

651 F.3d 642 (7th Cir. 2011).
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although they acknowledged that the lenders were at confirmation entitled to 
challenge whether the sale proceeds did so. 

In this connection, the debtors expressed the view that the bankruptcy court 
could conclude from the marketing and auction process alone that the sale pro-
vided the indubitable equivalent, but also conceded that other evidence—such 
as appraisals—might be relevant. The debtors also added some secondary argu-
ments of less note. One was essentially that if the Supreme Court affirmed the 
decision, debtors would never be able to confirm a plan and provide benefits to 
other creditors in cases in which the debtor is underwater.

Amalgamated’s arguments appealed to both principles of statutory interpre-
tation and policy considerations. In connection with statutory interpretation, 
Deanne Maynard first rejected the debtors’ “disjunctive” argument by pointing 
out that there was no dispute that subsections (i), (ii) and (iii) were, indeed, in 
the disjunctive. However, the question was not simply whether they were in 
the disjunctive, but what the contents of the disjuncts were; in other words, the 
issue is, “or what.” Does subsection (ii) exhaust the field when it comes to any 
kind of plan sale free and clear, or does subsection (iii) include other kinds of 
free-and-clear sales in which the secured creditor cannot credit-bid? 

In connection with such statutory construction, Maynard pointed out that the 
basic rule is that the specific governs the more general. In this situation, it 
means that the provisions of subsection (ii), in which free-and-clear plan sales 
are specifically covered, are Congress’s final words on such plans and sales. 
Whatever subsection (iii) and its indubitable-equivalence standard includes 
within its “or,” it does not include free-and-clear plan sales.

Turning to policy considerations, Maynard argued that there are no good 
policy arguments that support the debtors’ position. As long as a secured 
creditor’s collateral is worth less than the amount of its claim, there is no 
value for any other junior creditor. Thus, confirming a plan that produces a 
cash sale price that is below the secured creditor’s claim cannot benefit any 
other bankruptcy-recognized constituency junior to the secured creditor, al-
though it might benefit the buyer (who, as in RadLAX, included opportunities 
for insiders) if the price is also less than the real value of the collateral. The 
latter might very well occur if the creditor lacks access to funds to cash-bid. 
In this connection, there is no rational purpose in requiring a secured creditor 
to put cash into an estate with one hand via a cash bid, only to take it all back 
with the other because the collateral is worth less than its claim.
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On a larger scale, the debtor’s position violates the traditional rule that a secured 
creditor is entitled to its money or its collateral, a rule that is embedded in vari-
ous Bankruptcy Code provisions. For example, an undersecured creditor’s right 
to make an election to be treated as fully secured under § 1111(b)(2) provides 
some protection for a creditor from being cashed out at too low a value. Nor-
mally, an undersecured creditor is entitled to a stream of payments having the 
present value of a secured claim measured by the value of the collateral under-
lying its claim; the undersecured portion of the claim is treated as an unsecured 
claim, which may be paid pennies on the dollar, or even nothing. Moreover, 
such a creditor risks being underpaid on his secured claim if the bankruptcy 
court undervalues his collateral. This is a serious risk; courts have repeatedly 
recognized that the valuation of collateral not already priced on a regular market 
(such as publicly traded stock) is a somewhat speculative exercise. But when a 
creditor makes the § 1111(b) election, although the stream of payments must still 
have only the present value of the collateral, it must total the gross amount of 
the creditor’s claim (that is, both the secured portion and what would otherwise 
be the unsecured portion). Thus, while such a creditor still faces the risk of mis-
valuation of the collateral by a bankruptcy court in determining what the present 
value of the payment stream must be, Congress has given the secured creditor 
some back-end protection in the form of the objective number represented by 
the gross amount of its claim. 

Section 363(k) provides the secured creditor with another form of protection 
against undervaluation of its collateral. That protection is granted because if 
the secured creditor is not satisfied that the amount offered by another buyer is 
acceptable (e.g., close enough to the secured creditor’s view of the collateral’s 
real value), the secured creditor can try to force the bid up by credit-bidding up 
to the full amount of its claim, at which point any overbid would both pay that 
creditor in full and produce a surplus for other creditors.

Maynard urged that it does not make sense to suppose that Congress left an 
enormous hole in the protective scheme for secured creditors represented by 
§§ 363(k) and 1111(b) by allowing free-and-clear sale plans that prohibit credit-
bidding. Nor is there any policy reason why Congress would permit treatment 
of secured creditor claims differently in free-and-clear plan sales from sales 
under § 363(b). Finally, of course, Maynard pointed out that Amalgamated’s 
view preserves the secured creditor’s traditional right to either be paid its claim 
or get its collateral that its customary right to credit-bid under state law allows.
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Addressing the debtors’ argument that Amalgamated’s position means that it 
will be impossible to confirm plans in many cases, Maynard made several 
points. First, she noted that since there is no value for other creditors in an 
underwater estate except what the secured creditor may choose to make avail-
able to them (as the lenders did in their River Road plan), there can be no 
plan without the secured creditor’s consent. Nothing in the Bankruptcy Code 
contemplates transferring a secured creditor’s value to other interests over that 
creditor’s objection, most especially not to a stranger to the bankruptcy process 
such as a buyer. Moreover, although a secured creditor is entitled to its money 
or its property, most secured creditors do not want the property. Hence, they are 
often willing to agree to a plan under which they get enough money on account 
of their collateral to warrant avoiding the hassle of foreclosing on, caring for, 
and marketing the property. In such circumstances, a consensual plan is often 
worked out under which some value that would not otherwise be available goes 
to other creditors with the secured creditor’s blessing.

Final Word: Specific Governs the General

The Supreme Court affirmed the Seventh Circuit’s decision in an opinion based 
on established principles of statutory interpretation. The Court found that no 
textual ambiguity existed in § 1129(b)(2)(A), and therefore, there was no need 
to consider pre-Code practices, the merits of credit-bidding or the objectives 
of the Bankruptcy Code.14 As well, the unanimous opinion eschewed consider-
ations of policy. The Court’s opinion leaves little room for debate and contains 
no stray comments or dicta upon which future parties and courts might seize 
to undermine the decision.

The opinion, authored by Justice Antonin Scalia, held that the debtors’ reading 
of § 1129(b)(2)(A)—“under which clause (iii) permits precisely what clause (ii) 
proscribes—to be hyperliteral and contrary to common sense.”15 Relying on the 
“general/specific canon” of statutory construction, the Court noted that clause 
(ii) is a detailed provision that describes the requirements for selling collateral 
free of liens, while clause (iii) is a broadly worded provision that says noth-
ing about such a sale. “The general/specific canon explains that the ‘general 

14 RadLAX, 2012 U.S. LEXIS 3944, at *17.
15 Id. at *3.
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language’ or clause (iii), ‘although broad enough to include it, will not be held 
to apply to a matter specifically dealt with’ in clause (ii).”16 More specifically,

the structure of the statute...suggests that clause (i) is the 
rule for plans under which the creditor’s lien remains on 
the property, (ii) is the rule for plans under which the prop-
erty is sold free and clear of the creditor’s lien, and (iii) is 
a residual provision covering dispositions under all other 
plans—for example, one under which the creditor receives 
the property itself, the “indubitable equivalent” of its se-
cured claim. Thus, debtors may not sell their property free 
of liens under § 1129(b)(2)(A) without allowing lienholders 
to credit-bid, as required by clause (ii).17

In addition to addressing the textual arguments, the Court’s questioning at oral 
argument also focused on policy and the practical implications of allowing free-
and-clear sales without credit-bidding. The Court’s underlying concerns were 
not absent from its opinion. In an apparent nod to the effects its decision might 
have on the federal government—“which is frequently a secured creditor in 
bankruptcy and...often lacks appropriations authority to throw good money after 
bad in a cash-only bankruptcy auction”18—the Court, in a footnote, gave heed 
not only to the fundamental protections that credit-bidding provides to secured 
creditors, but also to the logistical hurdles that the U.S., as a secured creditor, 
would have to face if the Court were to adopt the debtors’ position.

Conclusion

Philadelphia Newspapers provided the template for a credit-bid override in the 
context of a free-and-clear plan sale. From the perspective of third parties, this 
template presented the potential for acquiring assets at attractive valuations 
where the secured creditor elects not to, or simply cannot, cash bid. From the 
secured creditor’s perspective, the decision in Philadelphia Newspapers posed 
a very real threat to its bargained-for state law rights and long-held expectations 
concerning its ability to get its money or its collateral. In this regard, RadLAX 
is a critical victory for the secured lending community, effectively restoring 

16 Id. at *13.
17 Id. at *14-15.
18 Id. at *9, n. 2.
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their bedrock protections. But although RadLAX settles this issue decisively in 
favor of secured creditors, it does not necessarily spell the end for cases or other 
creditors in which a secured creditor’s claim consumes an estate. For as noted 
above, although a secured creditor generally wants its money or its property, it 
is often willing to compromise its rights because it would rather have money 
than its collateral. Moreover, secured creditors can perhaps expect debtors to 
explore more vigorously whether there is “cause” under § 363(k) to deny a 
secured creditor the right to credit-bid.
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In the near future, the U.S. Supreme Court will consider in RadLAX Gateway 
Hotel LLC v. Amalgamated Bank the highly publicized issue of whether a 
chapter 11 debtor can use the “indubitable equivalent” cramdown—11 U.S.C. 
§ 1129(b)(2)(A)(iii)—to conduct a plan sale of collateral that bypasses the se-
cured creditor’s § 1129(b)(2)(A) (ii) right to credit-bid for the collateral at the 
sale. While the prominent circuit split on the interpretation of subsections (ii) 
and (iii) of § 1129(b)(2)(A) has vaulted that issue into the spotlight, two recent 
opinions relating to Chicago real estate—one by the U.S. Court of Appeals for 
the Seventh Circuit1 and one by the U.S. Bankruptcy Court for the Northern 
District of Illinois2—serve as a reminder that the Supreme Court’s eventual 
decision will significantly affect the separate issue of debtors’ ability to use the 
indubitable-equivalent cramdown section to bypass the prohibitions on lien-
stripping contained in § 1129(b)(2)(A)(i). It this conflict between subsections (i) 
and (iii)—as opposed to subsections (ii) and (iii)—that is the basis of this article. 

Both courts held that in light of the Seventh Circuit’s River Road decision, 
which is the previous captioned name of the RadLAX case, the debtors could 
not confirm plans that tried to accomplish under § 1129(b)(2) (A)(iii) what could 
not be accomplished under subsection (i) of that same section. In In re Olde 
Prairie Block Owner LLC, the debtor’s plan called for stripping the secured 
creditor of its lien on one of the two buildings that secured its claim in exchange 

1 In re River East Plaza LLC, No. 11-3263,—F.3d —, 2012 WL 169760 (7th Cir. Jan. 19, 
2012) (Posner, J.).

2 In re Olde Prairie Block Owner LLC, No. 10 B 22668,—B.R. —, 2011 WL 6755930 (Bankr. 
N.D. Ill. Dec. 22, 2011).
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for a cash payment.3 The bankruptcy court held that such an action would vio-
late the lien-retention requirement of § 1129(b)(2) (A)(i), and because it was 
expressly barred by subsection (i), the debtor could not attempt to justify it 
under the subsection (iii) indubitable-equivalent cramdown.4 In the reorganiza-
tion plan at issue in In re River East Plaza LLC, the debtor sought to use the 
indubitable-equivalent prong to replace the undersecured creditor’s lien on the 
building (which was allowed in its full amount due to the creditor’s § 1111(b) 
election) with a lien on 30-year Treasury bonds having a present value equal 
to the value of the collateral.5 Judge Richard A. Posner held that the debtor’s 
action was really an attempted end-run-around of § 1129(b)(2)(A)(i), which the 
Seventh Circuit expressly barred in River Road.6 

These opinions show that the Supreme Court’s eventual decision in RadLAX 
may have implications far beyond credit-bidding. If the Court affirms the 
Seventh Circuit, it is possible that a wide range of cramdown practices that 
courts have previously permitted under the indubitable-equivalent prong will 
no longer be available. 

Background

Assuming that all other requirements are met, a debtor cannot confirm a 
reorganization plan over the dissent of a class of secured creditors—oth-
erwise known as a “cramdown”—unless the plan is “fair and equitable” to 
that class.7 At a minimum, a plan can only be fair and equitable if it meets 
one of the baseline requirements set forth in subsections (i), (ii) and (iii) of 
§ 1129(b) (2) (A). Subsection (i) permits cramdown if the plan provides for 
lien retention and deferred cash payments to the secured creditor; subsec-
tion (ii) permits cramdown if the plan provides for a sale of the collateral 
with the secured creditor being permitted to credit-bid; and subsection (iii) 
permits cramdown if the plan provides “for the realization by such holders 
of the indubitable equivalent of such claims.”8

3 Id. at *3.
4 Id. at **5-6.
5 River East, 2012 WL 169760 at *4.
6 Id. at *2.
7 11 U.S.C. § 1129(b)(1).
8 11 U.S.C. § 1129(b)(2)(A)(iii).
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Recently, the Seventh Circuit has butted heads with the Third and Fifth 
Circuits over the scope of the indubitable-equivalent cramdown of subsec-
tion (iii) as it relates to credit-bidding. In In re River Road Hotel Partners 
LLC,9 the Seventh Circuit held that subsection (iii) did not allow debtors to 
conduct plan sales of collateral in which the secured creditors were denied 
their subsection (ii) credit-bidding rights.10 The court rejected prior rulings 
of the Third Circuit in In re Philadelphia Newspapers LLC11 and the Fifth 
Circuit in In re Pacific Lumber Co.,12 in which those courts held that debt-
ors could provide secured creditors with the indubitable equivalent of their 
claims by conducting sales of the collateral at which the secured creditors 
were prohibited from credit-bidding their liens. The Seventh Circuit rea-
soned that if subsection (iii) could be used to deny secured creditors their 
right to credit-bid, “it would render [subsections (i) and (ii)] superfluous” 
and that it could “not conceive of a reason why Congress would state that 
a plan must meet certain requirements if it provides for the sale of assets 
in particular ways and then immediately abandon these requirements in a 
subsequent subsection.”13 On Dec. 12, 2011, the Supreme Court granted the 
debtor’s petition for a writ of certiorari.14 

With all  of the talk about credit-bidding, the first  subsection of 
§ 1129(b) (2) (A) is often forgotten. Subsection (i) permits the debtor to cram 
down the secured creditor by providing for the secured creditor to “retain 
the lien” securing its claim and by paying the secured creditor deferred cash 
payments having a present value equal to the value of the collateral securing 
its claim as of the plan’s effective date. In such situations, “the reorganized 
debtor keeps the property and may be allowed to stretch out the repayment 
of the debt beyond the period allowed by the loan agreement, but the lien 
remains on the property until the debt is repaid.”15

In situations where there is only one item of collateral or multiple items 
of identical fungible collateral, it is easy to determine whether the secured 
creditor is retaining its lien on the collateral, as well as the value of the credi-

9 651 F.3d 642 (7th Cir. 2011).
10 Id. at 652.
11 599 F.3d 298 (3d Cir. 2010).
12 584 F.3d 229 (5th Cir. 2009).
13 River Road, 651 F.3d at 652.
14 RadLAX Gateway Hotel LLC v. Amalgamated Bank,—S.Ct. —, 2011 WL 3499633 at *1 

(Dec. 12, 2011).
15 River East, 2012 WL 169760 at *2.
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tor’s lien that is secured by that collateral. However, in instances where the 
secured creditor is cross-collateralized by a related set of collateral (e.g., 
contiguous real property), the value of the lien cannot be specifically allo-
cated to the various pieces of collateral that it covers (the value of each item 
of collateral is often dependent on the other items of collateral). For that 
reason, and for the simple fact that retaining part of a lien is not the same 
as retaining all of a lien, courts have disallowed partial lien-stripping—i.e., 
terminating a lien on one piece of cross-collateralized collateral in exchange 
for cash payments or return of the property—under § 1129(b)(2)(A)(i).16 

However, many courts have allowed partial lien-stripping pursuant to the indu-
bitable-equivalent cramdown in § 1129(b)(2)(A)(iii), finding that combinations 
of cash, dirt-for-debt and partial lien retention can result in the secured creditor 
receiving the “indubitable equivalent” of its interest even though such arrange-
ments would otherwise be barred by subsection (i).17 It is the future validity of 
these cases that is at issue if River Road is affirmed.

Olde Prairie

In Olde Prairie, the debtor owned two adjacent parcels of property: the “Old 
Prairie property” and the “Lakeside property.” The properties were subject to 
a mortgage held by CenterPoint in the approximate amount of $60 million. 
In its proposed plan, the debtor provided that CenterPoint would receive in 
exchange for its claim a cash payment of $35 million (which was the amount 
of a previous valuation of the Lakeside property), and a note for $25 mil-
lion. However, the plan note would only be secured by a mortgage on the 

16 CoreStates Bank NA v. United Chemical Technologies Inc., 202 B.R. 33, 50 (E.D. Pa. 1996) 
(holding that plan that stripped lien on portion of secured creditor’s collateral in exchange 
for cash was not permissible under § 1129(b)(2)(a)(i) because “[i]n losing its liens on the 
machinery and equipment, CoreStates effectively lost security designed to protect the entire 
debt, not just the liens used to secure the machinery and equipment loans”).

17 See, e.g., In re Bryant, 439 B.R. 724, 745 (Bankr. E.D. Ark. 2010) (“[F] lunking the test set 
forth in § 1129(b)(2)(A)(i), which requires that a creditor retain its lien, does not preclude a 
debtor from satisfying the indubitable-equivalent test set forth in § 1129(b)(2)(A)(iii).); In 
re Keller, 157 B.R. 680, 683 (Bankr. E.D. Wash. 1993) (“[F]ailure to satisfy § 1129(b)(2)
(A)(i) is not fatal to confirmation if the Plan does satisfy § 1129(b)(2)(A)(iii).”); see also In 
re Atlanta Southern Business Park Ltd., 173 B.R. 444, 449 (Bankr. N.D. Gal. 1994); Met. 
Life Ins. Co. v. San Felipe@Voss Ltd. (In re San Felipe@Voss Ltd.), 115 B.R. 526, 527-29 
(Bankr. S.D. Tex. 1990). 
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Olde Prairie property and not the Lakeside property.18 CenterPoint moved to 
dismiss the debtor’s bankruptcy case, arguing that the plan could never be 
confirmed because it stripped CenterPoint of its lien on the Lakeside property 
in violation of § 1129(b)(2)(A)(i), and in light of the River Road holding, the 
debtor could not use the indubitable-equivalent cramdown of subsection (iii) 
to essentially eviscerate the lien-retention requirement of subsection (i). In its 
objection, the debtor supported its plan by citing the plethora of cases find-
ing such partial lien-stripping proper pursuant to the indubitable-equivalent 
cramdown of subsection (iii).19 

 The bankruptcy court agreed with CenterPoint, and held that the release of 
CenterPoint’s lien on the Lakeside property violated the lien-retention require-
ment of subsection (i). It found unconvincing the fact that CenterPoint was 
receiving cash in the amount of the previous valuation of the Lakeside property, 
noting that by splitting the ownership of the two properties, the “synergy” that 
was taken into account in the prior valuation could no longer be recognized.20 
The court found that the bevy of cases permitting partial lien-stripping under 
the indubitable-equivalent prong of subsection (iii) were irrelevant to whether 
Olde Prairie’s plan was fair and equitable. The court made abundantly clear that 
pursuant to River Road, the debtor could not try to use subsection (iii) to carry 
out an objective that was already contemplated by subsection (i).21

River East

In River East, the single-asset real estate debtor owned a building worth $13.5 
million that was encumbered by a $38.3 million mortgage held by LNV. LNV 
elected pursuant to § 1111(b) to have its claim treated as fully secured. In its 
proposed plan, the debtor replaced LNV’s lien on the building with a lien 
on $13.5 million of 30-year Treasury bonds that “would grow in value in 30 
years through the magic of compound interest to $38.3 million” (LNV would 

18 Olde Prairie, 2011 WL 6755930 at *3.
19 Id. at *5.
20 Id. at *5.
21 Id. at *5 (“Because Debtor claims that it qualifies under § 1129(b)(2)(A)(i) and Debtor’s 

Plan proposes that it retain possession and ownership of all real estate presently securing 
CenterPoint’s lien, Debtor’s Plan must provide that CenterPoint retain its liens in order to 
permit the Plan to be confirmed over CenterPoint’s objection.”). But interestingly, the court 
noted that if the debtor proposed “lien substitution instead of lien stripping, this might be a 
different case.” Id. at *6.
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receive the regular interest payments on the bonds). The debtor claimed that 
such treatment was proper pursuant to the indubitable-equivalent cramdown 
of subsection (iii).22 LNV disagreed, and upon LNV’s motion, the bankruptcy 
court dismissed the debtor’s bankruptcy case. On direct appeal, the Seventh 
Circuit affirmed the bankruptcy court. In an opinion authored by Judge Pos-
ner, the court recognized River Road and found that

[w]hile the debtor in River Road sought to avoid the creditor’s 
right to credit-bid under subsection (ii) by invoking indubita-
ble equivalence, River East seeks to avoid the requirement in 
a subsection (i) cramdown of maintaining the mortgage lien 
on the debtor’s property by transferring LNV’s lien to differ-
ent collateral, also in the name of indubitable equivalence. 
The logic of River Road forbids such an end run.23

In fleshing out that statement, the court, in addition to explaining why the debt-
or was not providing LNV with the indubitable equivalent of its claim even if 
it truly was a subsection (iii) plan, noted that “[b]y proposing to substitute col-
lateral with a different risk profile, in addition to stretching out loan payments, 
River East was in effect proposing a defective subsection (i) cramdown by way 
of subsection (iii).”24 Further, this case was different than other subsection (iii) 
lien-substitution cases because, as noted by the bankruptcy court, “a secured 
creditor cannot be forced to accept substitute collateral if the creditor [has made 
an 1111(b)] election.”25 Essentially, by retaining the collateral, making deferred 
cash payments, and being banned from substituting dissimilar collateral in light 
of § 1111(b), the debtor was clearly attempting a subsection (i) cramdown.

A Look to the Future

To the extent that there were any doubts, River East and Olde Prairie make it 
clear that a decision by the Supreme Court to affirm River Road may have im-
plications far beyond credit-bidding. To the extent that a debtor seeks to cram 
down a secured creditor by a method that shares most of the goals and outcomes 
of a subsection (i) cramdown (e.g., debtor’s retention of the collateral, cash pay-

22 River East, 2012 WL 169760 at *2.
23 Id. at *2.
24 Id. at 6.
25 Id. at *4.
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ments made over time, secured creditor retains its lien), then that plan cannot be 
confirmed unless it satisfies the requirements of subsection (i). This may very 
likely mean that debtors can no longer partially strip off portions of the liens of 
cross-collateralized secured creditors, nor engage in various other “combina-
tion” cramdown methods. Concomitantly, a Supreme Court decision to affirm 
River Road will call into the question the validity of many of the cases justi-
fying the combination cramdowns approved under the indubitable-equivalent 
prong. If River Road/RadLAX is affirmed, the holdings in Olde Prairie and 
River East will certainly have broad implications. 

In re River East Plaza LLC
Summarized by David Kozlowski, Arent  
Fox LLP 

Citation:
Case No. 11-3263 (7th Cir. Jan 19, 2012)

Ruling:
A secured creditor can object to a plan 
to protect its lien from unfavorable treat-
ment, but a plan can be crammed down 
over objection provided that one of three 
subsections of Bankruptcy Code § 1129(b)
(2)(A) is met. Subsection (i) provides that 
the lien remains on the property until paid, 
but allows the debtor to keep the property 
and stretch payment out beyond the period 
allowed by the loan agreement; (ii) provides 
for a sale free and clear of the mortgage, but 
allows the creditor to “credit bid” its claim; 
and (iii) provides that the lien is exchanged 
for an “indubitable equivalent.” The circuit 
court held that the bankruptcy court did not 
abuse its discretion in denying River East’s 
proposed plan after finding, despite asser-
tions to the contrary, that the plan did not 
provide the “indubitable equivalent” of LNV’s 

claim. This was primarily because the dif-
ferent risk profiles of the two options—the 
Treasury bonds proposed as the indubitable 
equivalent in the plan versus LNV retaining 
its lien on the property—are not equivalent. 
The circuit court found that a debtor should 
not be free to choose between such differ-
ent risks on behalf of the creditor. The circuit 
court also acknowledged River East’s allega-
tion that LNV’s reason in opting to treat its 
claim as a secured claim in the full amount 
was to thwart the bankruptcy. The circuit 
court took no issue with LNV’s action and 
further noted that forbidding substitution of 
collateral where a creditor is undersecured 
“makes good sense.” Thus, the Seventh 
Circuit affirmed the bankruptcy court’s denial 
of confirmation, which led to the stay relief 
under Bankruptcy Code § 362(d)(3)(A), after 
which dismissal was appropriate.

Procedural context:
This is a direct appeal from the U.S. 
Bankruptcy Court for the Northern District of 
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Illinois, Eastern Division. The bankruptcy court 
denied confirmation of a plan, then granted stay 
relief under Bankruptcy Code § 362(d)(3)(A) as 
more than 90 days had passed since the peti-
tion was filed without the filing of a plan with a 
reasonable possibility of being confirmed in a 
reasonable time. The bankruptcy court conclud-
ed by dismissing the case, since this is a SARE 
case and the stay relief will leave the estate with 
nothing to reorganize.

Facts:
The debtor and principal appellant of this 
single asset real estate (SARE) case (under 
Bankruptcy Code § 101(51B)), River East 
Plaza, LLC, is the owner and mortgagor of a 
building in downtown Chicago that houses 
offices and a restaurant. Banking firm LNV 
Corp. is the appellee and holds a first mort-
gage on the building. River East defaulted 
on the LNV mortgage in February 2009. LNV 
prevailed on the foreclosure proceedings, but 
on the eve of the foreclosure sale in February 
2011, River East filed for relief under chapter 

11, and the sale was stayed. LNV became a 
party to the proceeding and subjected itself to 
the bankruptcy court’s authority to effect its 
lien in a plan of reorganization. LNV is owed 
$38.3 million; the building is valued by River 
East at $13.5 million. Under Bankruptcy Code 
§ 1111(b)(1)(B) and (b)(2), LNV opted to treat 
its claim as a secured claim equal to the face 
amount of the unpaid balance. River East pro-
posed a plan invoking the “indubitable equiva-
lent” provision of Bankruptcy Code § 1129(b)
(2)(A)(iii), providing that LNV receive 30-year 
Treasury bonds in the amount of $13.5 mil-
lion that could grow in value to $38.3 million, 
asserting that this guarantees that LNV will be 
paid in full and is the indubitable equivalent of 
LNV’s lien. LNV sought stay relief, and River 
East attempted to cram down the proposed 
plan. The bankruptcy court rejected the plan, 
lifted the stay and dismissed the case.

Judge(s): Posner, Flaum and Sykes.
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On May 14, 2012, the U.S. Court of Appeals for the Third Circuit issued its 
opinion in Heritage Highgate Inc., et al.2 concerning the lien of a junior 
secured creditor and the creditor’s treatment under the debtor’s chapter 11 
reorganization plan. The opinion addressed the Third Circuit’s holding on the 
use of § 506(a) and (d) of the Bankruptcy Code outside of liquidation to elim-
inate liens under a reorganization plan, the relevant time and standards for 
valuation of the creditor’s collateral and the burden of proof in a proceeding 
brought under Bankruptcy Rule 3012. In addition to the precedential impact 
of the decision within the Third Circuit, the opinion provided clarity on these 
important chapter 11 plan issues. Also, the opinion may impact treatment of 
second-lien debt in reorganization cases, as well as potentially reinvigorate 
unsecured creditors’ committees and their constituencies, which in recent 
times have proved unable in most circumstances to assert meaningful impact 
on the bankruptcy reorganization process. 

1 Brian Isen, an associate in the Financial Restructuring and Bankruptcy Department of Fox 
Rothschild LLP, also contributed to this article. 

2 In re Heritage Highgate Inc., 2012 WL 1664174 (3d Cir. 2012). The authors and Fox 
Rothschild LLP represented the committee in the Heritage chapter 11 proceedings, as well as 
in the litigation and appeals that are the subject of this article.
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Background

Since 2005, the debtor had owned and developed a mixed-use residential sub-
division in Lehigh County, Pa., planned for 411 units (the project). A total of 
101 units had been constructed and delivered when in January 2009, with the 
continued collapse of the residential real estate market and the debtor in default 
and facing foreclosure, a bankruptcy was filed with the intent to reorganize un-
der chapter 11, complete the project and distribute the net proceeds to creditors. 

The debtor financed the project though a bank loan that was secured by a first-
priority lien on substantially all of the debtor’s assets (the senior secured debt). 
The agent for the holders of the senior secured debt (the bank lenders) filed a 
proof of claim in the amount of $16,488,124.60 (the senior proof of claim).3 

To raise additional working capital for the project, in 2008 the debtor entered 
into pre-petition loan agreements with a group of individuals and trusts (the 
subordinate lenders) and granted to each a second lien on substantially all of the 
debtor’s assets. The subordinate lenders filed a proof of claim for $1.4 million 
(the subordinate debt). 

At the beginning of this case, on June 10, 2009, in connection with a contested 
cash collateral proceeding, the debtor entered into evidence a June 2, 2009, 
appraisal (the appraisal) and established a project fair market value of $15 
million as of Feb. 21, 2009. The appraisal and testimony by the appraiser were 
accepted by the bankruptcy court as evidence of the project’s fair-market value 
for purposes of adequate protection at that time.

The debtor initially filed a reorganization plan that incorporated a “waterfall” 
for payment to secured and unsecured creditors through net revenues gener-
ated from the build-out of the project and sale of the residential housing units. 
As originally proposed on June 9, 2009, the debtor’s plan would first pay the 
senior secured lenders in full, then pay the subordinate lenders in full starting in 
2012, and then starting in 2013 pay the unsecured creditors on a pro rata basis 
the balance of the plan proceeds projected to result in an unsecured dividend 
of approximately 20 percent before the build-out was to be completed in 2013. 

3 As of the confirmation date, the bank lenders were owed approximately $11,501,819 on 
account of the senior secured debt plus $572,514 in undrawn letter-of-credit exposure. Thus, 
as of the confirmation date, the senior secured claim was $12,074,333. 
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The payment waterfall and timing were based on projections of cash flows 
produced by the debtor and attached to the plan as an exhibit (the projections).

On Sept. 4, 2009, the official committee of unsecured creditors (the commit-
tee) filed its motion to determine the value of the secured claims of the sub-
ordinate lenders pursuant to § 506(a) and Rule 3012 of the Federal Rules of 
Bankruptcy Procedure (the motion). The subordinated lenders filed an objec-
tion to the motion. In conjunction with the motion, the committee objected 
to the proposed treatment of the subordinate secured claim under the plan. 
Citing § 506(a) and (d), as well as the motion, the committee took the posi-
tion that the subordinate debt was wholly unsecured and that it violated the 
absolute-priority rule for the subordinate lenders to have their claims paid 
before the commencement of payments to other unsecured creditors. The 
plan was then modified to provide that the treatment for the subordinate debt 
would be determined by the bankruptcy court’s decision on the committee’s  
motion,4 which the committee and subordinate lenders agreed would occur after 
plan confirmation. The subordinate lenders did not object, and the plan was 
confirmed on April 1, 2010.

In connection with the hearing on the motion, the committee and subordinate 
lenders stipulated that based on the appraisal from 2009, adjusted to account 
for the units sold during the period while the debtor was in chapter 11, the proj-
ect’s total fair-market value as of the confirmation date was $9,362,264.15 (the 
confirmation date value).5 In addition to the confirmation date value, the debtor 
had $1,803,213 in other assets, including cash, site escrows and site improve-
ments, that was factored into an analysis of collateral value, which led to the 
calculation that the total value of the debtor’s property as of the confirmation 
date was $11,165,477.15. 

In bankruptcy court, the subordinate lenders argued that in valuing their claim 
for distribution purposed, the projections should control over the confirmation 
date value established by the appraisal, and that since the projections showed 
sufficient cash flow to pay in full the subordinate debt with a residual for pay-

4 In other words, the modified plan provided that to the extent that the subordinate debt was 
determined via the motion to be unsecured, they would be treated in the unsecured class, and to 
the extent the subordinate debt was secured, they would be treated in their own secured class.

5 The confirmation date value was based on (i) the $15,000,000 fair-market value established 
by the appraisal as of Feb. 21, 2009, minus (x) the per lot appraisal values attributed to each 
project phase, multiplied times (y) the number of lot sales since the date of the appraisal to 
the confirmation date.
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ment on account of unsecured claims, the subordinate lenders should retain the 
full benefit of their liens on the project. Rejecting this position, the court con-
cluded that the security interests of the subordinate lenders should be limited to 
the fair market value of the project as of the effective date of the plan and that 
the appraisal, not the projections, was the only true determinant of value pre-
sented for that that purpose. According to the bankruptcy court, since the confir-
mation date value of the project resulted in a collateral value of $11,165,477.15, 
which was less than the more than $12 million due on account of the senior 
secured claim as of confirmation, the subordinate lenders had no secured claim 
at all. As a result of the ruling, the claims of the subordinate lenders would be 
treated as wholly unsecured, included with all other unsecured creditors for 
purposes of the distribution under the plan, and paid pro rata with the other 
unsecured creditors after payment in full of the senior secured debt. The district 
court affirmed the bankruptcy court’s order, and the subordinate lenders took 
the case to the court of appeals. 

Section 506(a) Valuation Standards

As to the core issues, the court first discussed the appropriate valuation in 
making a determination under § 506(a) because “[alt]hough the statute re-
quires that collateral be valued, it does not specify the appropriate valuation 
standard.”6 The court recognized that Congress contemplated a flexible ap-
proach to valuation, which allows courts to choose the appropriate standard 
under the circumstances, but that Congress also made clear that the “‘proposed 
disposition or use’ of the collateral is of paramount importance to the valuation 
question.”7 Accordingly, the court noted, the valuation standard is dependent 
on whether the collateral is to be “liquidated, surrendered or retained by the 
debtor.”8 In this instance, the Third Circuit looked to the U.S. Supreme Court’s 
analysis in Assocs. Comm. Corp. v. Rash, which concerned valuation of chap-
ter 13 property that was retained by a debtor. In Rash, the Court held that 
“under § 506(a), the value of property retained...is the cost the debtor would 
incur to obtain a like asset for the same ‘proposed use,’ i.e., its replacement 
value.”9 The Third Circuit found that other courts have utilized the same ap-
proach in chapter 11 reorganizations when equating replacement value with 

6 Heritage Highgate, 2012 WL 1664174, at *5.
7 Id.; Assocs. Comm. Corp. v. Rash, 520 U.S. 953, 962 (1997).
8 Heritage Highgate, 2012 WL 1664174, at *5.
9 Id. (quoting Rash, 520 U.S. at 963).
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fair-market value because both reflect “the price a willing buyer in the debtor’s 
trade, business or situation would pay a willing seller to obtain property of 
like age and condition.”10 Accordingly, the Third Circuit determined that the 
fair-market value of collateral is the appropriate standard where a chapter 11 
reorganization plan provides for a debtor to retain such collateral in order to 
generate income and make payments to creditors. 

The court rejected the contention of the subordinate lenders that a market-based 
or “wait-and-see” approach to valuation of the project should be utilized using 
the plan projections presented by the debtor to establish feasibility. The court 
determined that a wait-and-see approach would nullify the bankruptcy court’s 
obligation to determine value under § 506(a).11 Congress expressly provided for 
the division of secured claims into secured and unsecured portions during a re-
organization prior to the completion of such reorganization. The fact that the 
disposition or use of the property is a factor in the valuation of the collateral does 
not mean that the time of such valuation is to be postponed or altered.12 Thus, the 
court clearly indicated that the time for valuation under § 506(a) is at the time of 
confirmation of a chapter 11 reorganization plan. 

The court then applied these principles to matters before it and held that the 
bankruptcy court “properly concluded that the fair-market value of the Project 
as of the confirmation date controls whether the [subordinate lenders’] claims 
are secured or not.”13 Further, the court held that the bankruptcy court correctly 
concluded that the subordinate debt was wholly unsecured because (1) the plan 
called for retention of ownership of the project; (2) the discounted fair market 
value of the project as of the plan confirmation date best approximated how 
secure the claims of the bank lenders and subordinate lenders were; and (3) the 
stipulated appraisal accurately calculated the fair market value of the project.14

10 Heritage Highgate, 2012 WL 1664174, at *6 (quoting Rash, 520 U.S. at 959); see also In re 
Mayslake Village-Plainfield Campus Inc., 441 B.R. 309, 320 (Bankr. N.D. Ill. 2010).

11 Heritage Highgate, 2012 WL 1664174, at *6.
12 Id.
13 Id. at *7.
14 Id.
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Lien-Stripping in Chapter 11 reorganization

The court then turned to—and rejected—the subordinate lenders’ argument that 
the denial of future lost sale proceeds that exceed the valuation of their claims as 
of confirmation is a form of lien-stripping disallowed under the Supreme Court’s 
decision in Dewsnup v. Timm.15 Dewsnup involved a chapter 7 liquidation and the 
issue of whether a mortgagee could be forced to accept a judicially determined 
value despite more value actually being obtained by foreclosure sale. The Third 
Circuit found that a majority of courts conclude that Dewsnup should be limited 
to chapter 7 cases and not expanded to chapter 11 reorganization cases. The 
court determined that the rationales that exist in Dewsnup have little relevance 
in reorganizations. Importantly, the court noted:

Chapter 7 liquidation proceedings involve the sale of liened 
property; Chapter 11 reorganizations involve the reten-
tion and use of that property in the rehabilitated debtor’s 
business. The Code makes that clear: “the process of lien-
stripping is ingrained in the reorganization provisions of 
the Bankruptcy Code to such an extent that any attempt to 
extend the holding in Dewsnup to Chapter 11 cases would 
require that numerous provisions of the statute be ignored 
or construed in a very convoluted manner.”16

Dewsnup itself alluded to its own limitations when it pointed out that “pre-
Code law did provide for the modification of liens in reorganization cases,” 
and as such, “Congress must have enacted the Code with a full understanding 
of this practice.”17 For example, as the court noted, unlike chapter 7 liquida-
tions, chapter 11 reorganizations call for the creditor to receive payments 
equal to the value of its interest in the collateral over time in exchange for the 
voiding of its liens.18 Accordingly, the court clearly held that Dewsnup had no 
applicability in chapter 11 cases. 

The Third Circuit was not persuaded by the fact that the debtor’s plan provided 
for the development and ultimate sale of lots over time—such does not make 

15 Dewsnup v. Timm, 502 U.S. 410 (1992).
16 Heritage Highgate, 2012 WL 1664174, at *7.
17 Heritage Highgate, 2012 WL 1664174, at *7 (quoting Dewsnup, 502 U.S. at 419).
18 Heritage Highgate, 2012 WL 1664174, at *8; In re Bowen, 174 B.R. 840, 855 (Bankr. S.D. 

Ga. 1994).
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the plan a “sale” as there was no liquidation sale, no chapter 7, no foreclosure 
and no loss of credit-bid opportunity, which the court alluded to as being a 
motivating factor for the Dewsnup Court.19 Therefore, the court upheld the 
bankruptcy court’s decision finding the subordinate lenders wholly unsecured 
and that such a decision did not violate Dewsnup.

Burden of proof

In its ruling, the court also “clarified” the burden of proof with respect to col-
lateral valuations in the § 506(a) context. Observing that neither the Bankruptcy 
Code nor the Federal Rules of Bankruptcy Procedure allocates the burden of 
proof in such proceedings, and acknowledging that as a result “courts have ar-
rived at divergent formulations,” the Third Circuit adopted a burden-shifting 
framework that requires the challenger of the secured claim to first establish 
with “sufficient evidence” that the value of the collateral is insufficient.20 Once 
the initial burden is met, the burden then shifts to the secured creditor asserting 
the claim to “demonstrate by a preponderance of the evidence both the extent 
of its lien and the value of the collateral securing its claim.”21

Conclusion

First and foremost, the Heritage Highgate decision is important for providing a 
clear ruling on issues that are often critical in the reorganization process under 
chapter 11. The decision clearly dictated that in reorganizations, the property 
securing a secured creditor’s claims (and hence the claims themselves) is to be 
valued based on the fair-market value of such property at the time of confirma-
tion of the chapter 11 plan. Further, the Third Circuit has now spoken on the 
debated issue of Dewsnup and its applicability in chapter 11 cases: It does not 
apply, and lien-stripping is permitted in chapter 11 reorganization cases. 

The opinion also gives clarity on the burden-of-proof issue that is often deter-
minative in bankruptcy litigation and important from a strategic perspective. 
In addition, as with many circuit-level decisions, as the content is analyzed and 
discussed, the impact of Heritage Highgate may be one that adds new life to 

19 Heritage Highgate, 2012 WL 1664174, at *8.
20 Id. at *9.
21 Id. (internal citations omitted).
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the role of committees in chapter 11 cases, which, in recent times, have been 
mineralized in the midst of the tug of war among senior and subordinate lev-
els of secured or seemingly secured debt. The impact of using § 506(a) in the 
Third Circuit is now clear where the subordinated debt is wholly unsecured; 
in Heritage, the unsecured creditors saw their projected distribution more than 
double and the payment start date advance by almost a year. It remains to be 
seen whether and how this ruling can be used to help an unsecured creditor 
committee and/or unsecured creditors in a case where the secured creditors 
might be just partially secured.
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Over the past few years, § 1129(b)(2)(A) (iii) of the Bankruptcy Code1 has 
become a prime battleground for debtors and secured creditors. Much has been 
written about—and the U.S. Supreme Court will soon hear argument over2—
the propriety of cramming down a reorganization plan that proposes to sell a 
creditor’s collateral under subsection (iii) of § 1129(b)(2)(A) without permit-
ting credit-bidding as opposed to confirming the plan under subsection (ii) of 
§ 1129(b)(2)(A), the subsection that explicitly addresses collateral sales and 
accords secured creditors a right to credit-bid at such sales.3 

Recently, the Seventh Circuit addressed a related, but much less discussed, 
topic: the interaction between subsections (iii) and (i) of § 1129(b) (2) (A).4 In 
In re River East Plaza LLC, the Seventh Circuit was faced with determining 
whether a reorganization plan that proposed to substitute an undersecured credi-
tor’s original lien with a new lien on different collateral satisfied subsection (iii) 
of § 1129(b)(2) (A). In holding that it did not, the Seventh Circuit explained that 
the plan failed to provide the creditor with the indubitable equivalent of its lien 
because the substitute collateral had a different risk profile than the original 
collateral.5 Accordingly, the proposed plan amounted to an end around the 
lien-retention requirement of subsection (i) of § 1129(b)(2)(A) and the intended 
protections of § 1111(b).6

1 All citations are to sections of title 11 of the U.S. Code.
2 RadLAX Gateway Hotel LLC v. Amalgamated Bank, 132 S.Ct. 845 (2011) (granting certio-

rari sub nom.).
3 Compare In re River Road Hotel Partners LLC, 651 F.3d 642 (7th Cir. 2011), cert. granted 

sub nom., RadLAX Gateway Hotel LLC v. Amalgamated Bank, 132 S.Ct. 845 (2011), with In re 
Phila. Newspapers LLC, 599 F.3d 298 (2010), and In re Pac. Lumber Co., 584 F.3d 229 (2009).

4 In re River East Plaza LLC, No. 11-3263, 2012 WL 169760 (7th Cir. Jan. 19, 2012).
5 Id. at *6.
6 Id.
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Statutory Basis

By way of background, § 1129(b) gives debtors the power to confirm a reor-
ganization plan over the objection of a class of secured creditors. As a restraint 
on this power, the Bankruptcy Code requires that any such plan be “fair and 
equitable” to the objecting secured creditors. Section 1129(b)(2)(A) sets forth 
three ways that a nonconsensual plan can be fair and equitable: by (1) paying 
the secured creditor deferred payments equal to the creditor’s claim while al-
lowing the creditor to retain its pre-petition lien; (2) selling the creditor’s collat-
eral and attaching the creditor’s lien to the proceeds of the sale while allowing 
the creditor to credit-bid at the sale; or (3) allowing “for the realization” of “the 
indubitable equivalent” of the creditor’s claim.7

Background

River East Plaza involved a single-asset real estate (SARE) debtor whose 
only asset was a commercial office building in downtown Chicago, which was 
encumbered by a first mortgage held by LNV Corp. After River East defaulted 
on the mortgage in February 2009, LNV initiated foreclosure proceedings. 
With the property set to be auctioned at a foreclosure sale, River East filed a 
chapter 11 petition. 

At the time of the bankruptcy filing, LNV was owed $38.5 million, while ac-
cording to River East’s valuation, the value of the building was only $13.5 
million. As an undersecured creditor, LNV held a $13.5 million secured claim 
and a $24.8 million unsecured deficiency claim. Instead, however, LNV elected 
under § 1111(b) to be treated as fully secured, forgoing its unsecured deficiency 
claim in favor of holding only a $38.3 million secured claim. 

After its first proposed reorganization plan was rejected by the bankruptcy court, 
River East submitted a second plan that proposed to cram down LNV under sub-
section (iii) of § 1129(b)(2)(A). Under this plan, LNV’s lien on River East’s build-
ing would be replaced with a lien secured by $13.5 million in 30-year U.S. Trea-
sury bonds. River East argued that the plan satisfied the indubitable-equivalent 
standard because, at current interest rates, the bonds would grow through com-
pound interest to $38.3 million, thereby ensuring that LNV would be repaid in full. 

7 11 U.S.C. § 1129(b)(2)(A).
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The bankruptcy court rejected River East’s plan, explaining that a secured cred-
itor cannot be forced to accept substitute collateral once it has made a § 1111(b) 
election.8 River East then proposed another plan that allowed LNV to retain 
its lien against River East’s building, but since the 90-day deadline for SARE 
debtors “to file a plan of reorganization that has a reasonable possibility of be-
ing confirmed within a reasonable time” had long passed, the bankruptcy court 
declined to consider the proposal, vacated the automatic stay to allow LNV to 
continue its foreclosure proceeding and dismissed the case.9 The foreclosure 
sale, however, was stayed pending River East’s appeal of the bankruptcy court’s 
decision, which the Seventh Circuit heard on direct appeal.

Decision

Judge Richard Posner, writing for the Seventh Circuit Court of Appeals, af-
firmed the bankruptcy court’s denial of River East’s proposed plan.10 In char-
acterizing River East’s proposed plan as a “defective subsection (i) cramdown 
by way of subsection (iii),” the court pointed out that River East’s proposed 
plan would require LNV to not only accept delayed payment, but to also ac-
cept a replacement lien on substitute collateral with a different risk profile 
from its original bargained-for collateral.11 This difference in the risk profiles 
of the two types of collateral, the court concluded, prevented the proposed 
lien on the treasury bonds from constituting the equivalent of LNV’s lien on 
River East’s building.12 

To highlight the difference between the two types of collateral, the court 
noted that if the River East building was to be worth $40 million in five 
years and River East subsequently defaulted on its plan, by virtue of its 
substitute lien LNV would be left waiting for 25 years to recover the $38.3 
million it was owed. By contrast, under this same default scenario, by re-
taining its lien against River East’s building, LNV could recoup its money 
immediately by foreclosing on the property. The court also pointed out that 
long-term treasury bonds pose a substantial inflation risk that a building 

8 River East, 2012 WL 169760, at *4.
9 Id.
10 The Seventh Circuit also affirmed the bankruptcy court’s refusal to consider River East’s 

third proposed reorganization plan.
11 River East, 2012 WL 169760, at *6.
12 Id.
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such as the River East building does not. Rising interest rates could ad-
versely affect the value of the 30-year treasury bonds relative to the value 
of the building. Accordingly, the court concluded that “because of the dif-
ferent risk profiles of the two forms of collateral, they are not equivalents, 
and there is no reason why the choice between them should be made for the 
creditor by the debtor.”13 

To constitute an indubitable equivalent for an undersecured creditor, substi-
tute collateral would have to be “more valuable and no more volatile than the 
creditor’s current collateral,” but as Judge Posner noted, there would be no 
incentive for a debtor to ever propose such a substitution.14 Rather, the only 
incentive to substitute the collateral of an undersecured creditor would be if 
the substitute collateral is worth less than the original collateral.15 In River 
East, Judge Posner speculated that the debtor’s motivation was to cash out 
LNV by stripping the property from LNV’s lien at a time when the building’s 
value was low in the hope of reaping any future appreciation in the building’s 
value.16 This type of cash-out, however, would run counter to § 1111(b)’s pur-
pose, and in this case, was impermissible, according to the Seventh Circuit, 
because it did not provide LNV with the indubitable equivalent of its lien.17 

Implications of the Decision

Unlike the three circuit court decisions that addressed the interaction be-
tween clauses (ii) and (iii) of § 1129(b) (2)(A),18 the Seventh Circuit did 
not approach River East as a matter of statutory construction. Although the 
court suggested that the logic of its holding in River Road would prevent 
River East from using clause (iii) to evade the specific creditor protections 
of clause (i), that issue was not before it. The court was reviewing the bank-
ruptcy court’s finding that River East’s proposed plan failed to satisfy the 
indubitable-equivalent standard—a type of determination never made in 
River Road, Philadelphia Newspapers or Pacific Lumber. Accordingly, Riv-

13 Id.
14 Id. at *5.
15 Id.
16 Id. at *6.
17 Id.
18 In re River Road Hotel Partners LLC, 651 F.3d 642, 651 (7th Cir. 2011); RadLAX Gateway 

Hotel LLC v. Amalgamated Bank, 132 S.Ct. 845 (2011); In re Phila. Newspapers LLC, 599 
F.3d 298 (2010); In re Pac. Lumber Co., 584 F.3d 229 (2009).
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er East serves as a reminder that the Supreme Court’s decision in RadLAX 
will not end the debate over subsection (iii) of § 1129(b)(2)(A). Even if the 
Court determines that, as a matter of law, subsection (iii) of § 1129(b)(2) (A) 
can be a basis to confirm a plan that sells a creditor’s collateral without al-
lowing credit-bidding, the question will still remain in a particular factual 
context whether the plan would satisfy the indubitable-equivalent standard.

The Seventh Circuit’s analysis in River East also provides insight into un-
derstanding the indubitable-equivalent standard. Under the court’s analy-
sis, the indubitable-equivalent standard requires not only an independent 
analysis of the likelihood that a creditor will be paid the value of its claim, 
but also that the likelihood of repayment be considered in reference to the 
creditor’s pre-petition bargain. Although Judge Posner characterized what 
occurs under subsection (iii) of § 1129(b)(2)(A) as “the lien is exchanged 
for an ‘indubitable equivalent,’”19 the statutory language of the provision 
does not reference liens, but rather requires the realization of the indubi-
table equivalent of “claims.”20 The Seventh Circuit’s analysis of indubitable 
equivalence, however, focused on whether the creditor was receiving substi-
tute collateral that was equivalent to its bargained-for collateral, not merely 
to the value of the creditor’s claim. 

Judge Posner did note a scenario where he posits that the indubitable-equivalent 
analysis should be less stringent: the case of oversecured creditors. While the 
risk profile of the oversecured creditor’s collateral in relation to the substitute 
collateral would apparently still remain part of the calculus, Judge Posner ex-
plained that shifting such a creditor’s “lien to substitute collateral is proper 
as long as it doesn’t increase the risk of his becoming under-secured in the 
future.”21 Accordingly, Judge Posner suggested that in the context of overse-
cured creditors, the indubitable-equivalent standard does not actually demand 
true equivalence. Rather, in that case the substitute collateral need only be suf-
ficiently equivalent to provide the oversecured creditor with “an ample cushion 
against becoming undersecured.”22 

Under a River East-type analysis, it seems unlikely that many reorganization 
plans will successfully cram down undersecured creditors pursuant to subsec-

19 River East, 2012 WL 169760, at *2.
20 See 11 U.S.C. § 1129(b)(2)(A)(iii).
21 River East, 2012 WL 169760, at *4.
22 Id.
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tion (iii) of § 1129(b)(2)(A) in the Seventh Circuit. While it both remains un-
certain whether the rationale of River East will be adopted by other courts of 
appeal and how it would be applied to other types of cramdown plans under 
subsection (iii) of § 1129(b)(2)(A), such as dirt-for-debt plans, one thing ap-
pears certain: Debtors will continue to explore and litigate the boundaries of 
“indubitable equivalence.”


