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Until recently, the plan of reorganization was the hallmark of large cor-
porate bankruptcies. Debtors sought to reorganize their debts and emerge with 
a consensual plan agreed-upon by their creditors. Now, with the prevalence 
of § 363 sales, plans are less frequently used as a means of reorganization. In 
those cases where plans are still the preferred method of reorganizing, the plan 
must classify all claims against the debtor and set forth, by class, the treatment 
of their claims. Much like a U.S. Securities and Exchange Commission (SEC) 
registration statement,286 the debtor submits a disclosure statement to the court 
and its creditors in conjunction with the solicitation of votes for the plan so 
that creditors can make an informed decision when voting either in favor of 
or against the plan.287 Holders of interests and claims—both secured and unse-
cured—vote by class either to accept or reject the plan. 

As described below, there are many nuances for the CRO engaged in 
the creation, solicitation and approval processes of a plan. This section provides 
an overview of some of the more important topics and pitfalls encountered in 
the plan process. Included in those topics are the debtor’s rights to exclusively 
file and solicit a plan for a certain period after the commencement of the case; 
the Bankruptcy Code’s required plan components and provisions that may be 
included in a plan; and what the Bankruptcy Code requires a court to consider 
when approving a plan.

a. exCLusiViTy
Section 1121 of the Bankruptcy Code provides a debtor with a window 

of time within which, absent a court order, the debtor is the only party in inter-
est that may file a plan. This “exclusivity” period is meant “to provide a debtor, 
at the outset of a Chapter 11 case, with the unqualified opportunity to negotiate 
a settlement and propose a plan of reorganization without interference from 
creditors and other interests.”288 The period commences when the debtor files its 

286 See In re Applegate Property Ltd., 133 B.R. 827, 829-30 (Bankr. W.D. Texas 1991) (recognizing 
that court may look to securities laws for guidance as to the information necessary for a 
disclosure statement; however, the Bankruptcy Code does not require a disclosure statement 
to meet the extensive disclosure requirements of the securities laws).

287 The disclosure statement must contain “adequate information” for the holders of claims and 
equity interests to make an informed judgment about the plan. See 11 U.S.C. § 1125.

288 In re Texaco Inc., 81 B.R. 806, 809 (Bankr. S.D.N.Y. 1988); U.S. Bank Nat’l Ass’n v. 
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petition for relief and the court enters the order for relief in the bankruptcy case 
and extends it for 120 days. If the debtor files a plan within the 120-day period, 
the exclusivity period is automatically extended for 60 days for the debtor to 
solicit acceptance of the plan and for the court and creditors to approve of and 
accept the plan. This gives the debtor a total of 180 days from the commence-
ment of the bankruptcy case to confirm its plan.

The debtor may seek an extension of the exclusivity period by filing 
a motion with the court during the initial exclusivity period that establishes 
“cause” to increase the exclusivity period.289 Courts normally consider nine fac-
tors in determining whether “cause” exists to grant an extension of the exclusiv-
ity period. Those nine factors are:

1. the size and complexity of the case; 

2. the necessity for sufficient time to permit the debtor to negotiate a 
plan and prepare adequate information for its disclosure statement; 

3. the existence of good-faith progress toward reorganization; 

4. whether the debtor is paying its bills as they become due; 

5. whether the debtor has demonstrated reasonable prospects for 
filing a viable plan;

6. whether the debtor has made progress in negotiations with its 
creditors; 

7. the amount of time that has elapsed in the case; 

8. whether the debtor is seeking an extension of exclusivity in or-
der to pressure creditors to submit to the debtor’s reorganization 
demands; and 

9. whether an unresolved contingency exists.290

Wilmington Trust Co. (In re Spansion Inc.), 426 B.R. 114, 139-40 (Bankr. D. Del. 2010) 
(quoting Texaco, 81 B.R. at 809).

289 At the same time, if a party in interest can show “cause” as to why the period should not be 
extended, or even why the period should be reduced, the court can enter an order denying the 
extension or shortening the exclusivity period. See 11 U.S.C. § 1121(d); In re Borders Grp., 
Inc., 460 B.R. 818, 821-22 (Bankr. S.D.N.Y. 2011).

290 See In re Lichtin/Wade L.L.C., 478 B.R. 204, 210-14 (Bankr. E.D.N.C. 2012); Borders, 460 
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Although six months may seem like a sufficient time for a debtor to file 
a plan, many significant and potentially time-consuming events occur within 
that period that may impede a debtor from filing its plan. Often, the debtor is 
preparing its statements of financial affairs and schedules of assets and liabili-
ties; establishing procedures for the filing of claims against the debtor and a 
date beyond which a creditor can no longer file claims against the debtor; ne-
gotiating with secured creditors and establishing procedures for the use of cash 
collateral; creating procedures for the continued use of the debtors’ bank ac-
counts; and addressing the contested motions and applications filed by creditors 
seeking an expedited return of their capital or the continuation of the debtor’s 
business. Consequently, motions to extend exclusivity have become common in 
many large chapter 11 cases.

1. BEnEFits oF ExClUsivity

There are many benefits to the debtor of maintaining the exclusivity peri-
od, which center around two concepts. First, the filing of a bankruptcy case gives 
the debtor “breathing room” from its pre-petition debts and creditors. Exclusivity 
removes the fear that parties in interest—who may be competitors or potential 
purchasers—will file a plan immediately upon the debtor’s entry into bankruptcy 
in an attempt to take back its collateral, shut down the debtor’s business, or worse, 
take over the debtor’s business. Instead of worrying about these competing in-
terests fighting against the debtor, the exclusivity period gives the debtor time to 
focus on its restructuring and manage its balance sheet and case strategy.

Second, during the exclusivity period, the debtor is the only party with 
whom parties in interest can expect to bargain in a meaningful way because 
only the debtor can file and solicit acceptances for its plan. As a result, the 
debtor controls its future and determines how various claims will be settled or 
compromised. Although the official unsecured creditor’s committee is likely to 
have input on the content of the plan, ultimately the manner in which the debtor 
will emerge from chapter 11 will be dictated by the debtor so long as it can file 
a plan within the exclusivity period.

B.R. at 822 (Bankr. S.D.N.Y. 2011); In re Adelphia Commc’n Corp., 352 B.R. 578, 587 
(Bankr. S.D.N.Y. 2006); In re R&G Prop. Inc., No. 08–10876, 2009 WL 269696, *1 (Bankr. 
D. Vt. Jan. 28, 2009).
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2. BUrdEns oF ExClUsivity

For a large corporate debtor with complex financial systems and multi-
national affiliates, exclusivity is certainly desired; however, the limited statutory 
exclusivity period can be a burden, as the debtor must continue to manage its 
business as well as its transition into bankruptcy—including prosecuting neces-
sary substantive and procedural motions and applications, continuing the opera-
tion of its business or the wind-down of its business and addressing challenges 
from various creditor constituencies—while developing its plan and disclosure 
statement. With only six months, the Bankruptcy Code’s time limit can prevent 
the debtor from realizing the optimal resolution of its bankruptcy case and main-
taining control of the course of its case. As stated above, the Bankruptcy Code 
requires the debtor to prepare a disclosure statement that is similar to a registra-
tion statement with the SEC. The level of detail necessary to provide adequate 
information for an informed creditor to make a business decision can be time-
consuming and difficult as creditor constituencies seek to weigh in on its con-
tents. Preparing the disclosure statement alone requires a team of people to work 
diligently for an extended period of time to gather the necessary information, 
draft the document, solicit comments from creditors, make further revisions, ob-
tain the court’s approval, and finally solicit the creditor body as a whole. 

As the deadline nears for a debtor, and the loss of exclusivity becomes 
a possibility, the potential for incomplete or imperfect plans that have not been 
fully vetted with the committee or other important constituencies in the case 
could lead to a hotly contested confirmation hearing. Alternatively, if the debtor 
is given additional time to negotiate a consensual plan with its creditors, it may 
ultimately provide for a quicker resolution. Moreover, if a debtor loses exclu-
sivity and competing plans are filed, the resulting litigation will likely result in 
a longer and more expensive chapter 11 case.

In addition, nothing prevents a creditor from petitioning the court to 
end or shorten the exclusivity period and allow the creditor to file its own plan. 
Although it is a difficult standard to meet for the creditor,291 the debtor will be 
forced to defend against the motion, which detracts from the time the debtor 
needs to formulate its own plan. The debtor must be careful, though, as it has 

291 Courts consider the same nine factors as described above in this section for the reduction of 
the exclusivity period, albeit to the negative; this means that the moving party must show that 
the debtor has failed to meet those factors. See Adelphia, 342 B.R. at 131.



The Chief ResTRuCTuRing OffiCeR’s guide TO BankRupTCy: Views from Leading insolvency professionals

192 ChapTeR 7

a fiduciary duty to consider any competing plan and determine whether such a 
plan maximizes the value of the estate and the return to creditors. The failure to 
consider a competing plan that gives a higher recovery to creditors may indicate 
that the debtor is not acting in good faith or in the best interests of creditors.

B. COnTenTs Of a pLan
Section 1123 of the Bankruptcy Code governs the contents of a plan and 

designates, in subsection (a), items that must be in the plan and, in subsection 
(b), items that may be included in a plan. 

1. rEqUirEMEnts oF A plAn

The following outlines the items that a plan must include.

Designation of Classes. Every plan must group similar claims or interests 
into classes and specify whether the claims or interests are impaired under the 
plan.292 Each claim or interest in a class must receive equal treatment. Individual 

292 Section 1124 defines ‘impairment” of a class of claims or interests. It states:
Except as provided in section 1123(a)(4) of this title, a class of claims or interests 
is impaired under a plan unless, with respect to each claim or interest of such 
class, the plan—

(1) leaves unaltered the legal, equitable, and contractual rights to 
which such claim or interest entitles the holder of such claim or 
interest; or

(2) notwithstanding any contractual provision or applicable law that 
entitles the holder of such claim or interest to demand or receive 
accelerated payment of such claim or interest after the occurrence 
of a default—

(A) cures any such default that occurred before or 
after the commencement of the case under this title, 
other than a default of a kind specified in section 
365(b)(2) of this title or of a kind that section 365(b)
(2) expressly does not require to be cured;

(B) reinstates the maturity of such claim or interest as 
such maturity existed before such default;
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claim or interest-holders may agree to different treatment as long as that treatment 
does not put them in a better position than the other members of the class. This 
differing-treatment scenario typically arises when a secured creditor is underse-
cured on its collateral. Pursuant to § 506(a) of the Bankruptcy Code, the secured 
creditor’s claim is bifurcated into a secured portion and unsecured portion. The 
unsecured portion of the claim would then be classified in a different class, which 
would include other unsecured claims. Here is an example of how a bifurcation 
of a claim may arise: A creditor holds a $500,000 claim that is secured only by 
a lien on the debtor’s inventory. The debtor’s inventory has a value of $300,000. 
Thus, the creditor has an undersecured claim equal to the difference between the 
value of the collateral and the face amount of the claim. Therefore, § 506(a) of the 
Bankruptcy Code provides that the claim is divided into two parts: a secured claim 
in the amount of $300,000 and an unsecured claim in the amount of $200,000.

Adequate Means for Implementation. The plan must provide “adequate 
means” for its implementation and may trump nonbankruptcy law to achieve 
those means. “Adequate means” can take many forms, but courts have limited 
the pre-emptive power of this section to laws concerning the debtor’s financial 
condition. In many cases, debtors are allowed to decelerate a loan, prevent a 
foreclosure (assuming a sale has not occurred), distribute collateral that would 
otherwise not be distributable under state law, or provide for the liquidation, 
merger or issuance of stock without approval required under state law.293 The 
debtor can retain all or any part of the property of the estate; merge or consoli-

(C) compensates the holder of such claim or interest 
for any damages incurred as a result of any reasonable 
reliance by such holder on such contractual provision 
or such applicable law;

(D) if such claim or such interest arises from any failure 
to perform a nonmonetary obligation, other than a 
default arising from failure to operate a nonresidential 
real property lease subject to section 365(b)(1)(A), 
compensates the holder of such claim or such interest 
(other than the debtor or an insider) for any actual 
pecuniary loss incurred by such holder as a result of 
such failure; and

(E) does not otherwise alter the legal, equitable, or 
contractual rights to which such claim or interest 
entitles the holder of such claim or interest.

293 See, e.g., McFarland v. Leyh (In re Tex. Gen. Petroleum Corp.), 52 F.3d 1330, 1334-35 (5th 
Cir. 1995); Universal Coops. Inc. v. FCX Inc. (In re FCX Inc.), 853 F.2d 1149, 1154 (4th Cir. 
1988); Valente v. Savs. Bank of Rockville, 34 B.R. 362, 366 (D. Conn. 1983).
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date in part or in whole with a creditor or third party; sell or distribute through 
the plan all or any part of the property of the estate; transfer all or any part of 
the property of the estate to one or more entities (either a creditor or third-party 
purchaser for value); or satisfy or modify liens or other methods that allow 
creditors to receive the maximum return on their claims.

Prohibition against the Issuance of Nonvoting Equity Securities. If 
the debtor transfers all or any part of the property of the estate to one or more 
entities, merges or consolidates with another entity or emerges from chapter 
11, the Bankruptcy Code requires the charter of the debtor, the merged entity 
or the entity acquiring the debtor’s assets to include a provision that prohibits 
the issuance of nonvoting equity securities. The reasoning behind the exclu-
sion of nonvoting stock arises from the desire of the SEC that the new equity 
must participate in, and contribute to, the selection of the management of a 
reorganized debtor. In addition, to the extent that there are multiple classes of 
equityholders in the reorganized debtor, an appropriate distribution of voting 
power among the classes must be achieved.

Consistent with Public Policy. The plan must only contain provisions 
that are consistent with the interests of creditors and equity security-holders 
and must fit within the public policy with respect to the selection of any of-
ficer, director or trustee under the plan and any successors to such officers, 
director or trustee. This section prevents the plan proponent from stacking the 
board of directors in violation of public policy or state law. This provision 
works in conjunction with § 1129(a)(5) of the Bankruptcy Code (described 
below) to guarantee a fair process in the appointment (or continued appoint-
ment) of the future officers and directors.

2. pErMissiBlE provisions in A plAn

Section 1123(b) of the Bankruptcy Code provides a list of provisions 
that a plan may contain. Although these provisions are not mandatory, many of 
these provisions are commonplace in plans.

Impairment of Classes. A plan may, but is not required to, include the 
impairment or unimpairment of any class. Although a plan may impair any class, 
§ 1129 of the Bankruptcy Code, as discussed below, prevents any class junior to 
the impaired class from receiving any distribution from the debtor’s estate.
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Rejection or Assumption of Unexpired Leases or Executory Contracts.294 
Section 365 of the Bankruptcy Code governs the treatment of executory con-
tracts and unexpired leases during the pendency of the bankruptcy proceeding. 
Subject to certain exceptions, it provides that a debtor can assume, assume and 
assign, or reject executory contracts or unexpired leases.295 To the extent that 
the debtor has not previously rejected an executory contract or unexpired lease 
under § 365, the debtor can assume, assume and assign, or reject an executory 
contract or unexpired lease under the plan.

Two unique scenarios arise because § 1123 permits—rather than man-
dates affirmatively or otherwise—the assumption, assumption and assignment, 
or rejection of unexpired leases and executory contracts: 

1. The debtor is not required to take an affirmative action for or 
against an executory contract under the plan. If no action is tak-
en, then the contract will continue unaffected after the bankrupt-
cy case, should the debtor continue to operate.296 This assumes 
that both parties continued to perform under the contract during 
the bankruptcy case. A possibility exists that the counterparty to 
the contract may want security in knowing that the contract has 
been rejected or assumed. The counterparty would have the right 
to be heard at the confirmation hearing and could object to the 
plan as not protecting its interest.

2. The debtor may seek to reject an executory contract or unexpired 
lease that had already been assumed during the bankruptcy case. 
In this situation, the debtor can reject the executory contract or 
unexpired lease, but the creditor is now given a post-petition 
administrative claim (which would receive 100% of the claim 
value) as opposed to a general unsecured claim (which would 

294 The Code does not define “executory contract,” but most courts have adopted the following 
definition: “a contract under which the obligation of both the bankrupt and the other party to 
the contract are so far unperformed that the failure of either to complete performance would 
constitute a material breach excusing the performance of the other.” Countryman, “Executory 
Contracts in Bankruptcy: Part I,” 57 Minn. L. R. 439, 460 (1973).

295 Rejection of a contract does not equal termination of the contract but rather a prepetition 
breach of the contract. See In re Prentice, No. 11-41837, 2012 WL 1801711, at *3 (Bankr. 
E.D. Mich. May 17, 2012).

296 In re Texaco Inc., 254 B.R. 536, 557 (Bankr. S.D.N.Y. 2000).



The Chief ResTRuCTuRing OffiCeR’s guide TO BankRupTCy: Views from Leading insolvency professionals

196 ChapTeR 7

likely only receive a percentage of a claim),297 effectively chang-
ing its priority of payment. 

Settlement or Adjustment of Claims. The debtor can provide for the set-
tlement or adjustment of claims filed against the estate. This power allows the 
debtor to settle claims that might otherwise be contingent or unliquidated for a 
fixed amount or adjust claims that had previously been designated in a different 
manner. If a debtor chooses to settle a claim, the court is required to determine 
the fairness to the debtor and the estate of the settlement.

Additionally, the debtor can provide for the retention and enforcement 
of claims or interests by the debtor or by a specifically designated agent of the 
debtor. Often, the debtor will retain or designate the enforcement of preference 
or fraudulent-conveyance actions as the debtor usually is in the best position, 
and maintains the most information, related to such causes of action.

Sale of the Property of the Estate. A debtor can provide for the sale of 
all or substantially all of the property of the estate in the plan. The plan can also 
provide for the distribution of the proceeds of these sales to the creditors.

Modify Secured Claims. The plan may modify the rights of holders of 
secured claims unless the secured claim is a security interest in a debtor’s pri-
mary residence. The exception to this provision only applies when the debtor is 
an individual and is likely inapplicable to the CRO. It is, however, important to 
realize that a secured claim may be modified under a plan. 

Any Other Provision Not Inconsistent with the Bankruptcy Code. Sec-
tion 1123(b)(6) of the Bankruptcy Code contains an “elastic” provision that al-
lows debtors to include any other appropriate provision that is not inconsistent 
with the applicable provisions of the Bankruptcy Code. This subsection allows 
the debtor to devise unique and creative solutions in the drafting of its plan 
while remaining within the confines of the Bankruptcy Code.

297 The difference between an administrative claim and a general unsecured claim is often 
referred to as being paid in “real dollars” for an administrative claim, because the claim is 
paid in full and receives priority, as opposed to receiving “bankruptcy dollars,” called as such 
because general unsecured claims normally are only paid a small percentage of the value of 
the claim. See In re Spectrum Info. Techs. Inc., 190 B.R. 741, 746 (Bankr. E.D.N.Y. 1996).
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C.  COnfiRming a pLan
Section 1129 of the Bankruptcy Code governs the confirmation of a plan 

and sets forth 16 requirements for a court to consider prior to confirmation of a 
plan.298 Pursuant to § 1129, a court “shall confirm a plan only if ... (1) the plan 
complies with the applicable provisions of this title….”299 This provision has 
generally been interpreted to require that a plan comply with §§ 1122 (classifi-
cation of claims) and 1123 (contents of a plan). Below is an overview of some 
of the more important and more often contested provisions of § 1129.

1. sECtion 1129(a)(3)

Section 1129(a)(3) contains two requirements: (1) the plan must be pro-
posed in good faith, and (2) the plan cannot be proposed by any means forbid-
den by law. Good faith is not defined by the Bankruptcy Code and often be-
comes a target of litigation if a party in interest seeks to challenge the plan. Case 
law, however, has created a standard by which courts measure the “good faith” 
of the party filing the plan. This standard has changed little since the Seventh 
Circuit announced its decision in In re Madison Hotel Associates:

[Good faith] is generally interpreted to mean that there 
exists a reasonable likelihood that the plan will achieve 
a result consistent with the objectives and purposes of 
the Bankruptcy Code.... Thus for purposes of determin-
ing good faith under section 1129(a)(3), the important 
point of inquiry is the plan itself and whether such plan 
will fairly achieve a result consistent with the objectives 
and purposes of the Bankruptcy Code. The plan must be 
viewed in light of the totality of the circumstances sur-
rounding confection of the plan [and] ... the bankruptcy 
judge is in the best position to assess the good faith of the 
parties’ proposals.300

298 Certain of these provisions only apply to individual debtors who filed for protection under 
chapter 11, which will be omitted here.

299 11 U.S.C. § 1129(a).
300 In re Madison Hotel Assocs., 749 F.2d 410, 425 (7th Cir. 1984) (internal citations omitted).
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Although this standard is still subjective, it is grounded in principles of the Bank-
ruptcy Code and the actions contemplated in the plan. Courts interpret the Madi-
son Hotels standard broadly and consider a rejection of a plan based on § 1129(a)
(3) an extreme remedy. Some examples of plans that do not meet the good-faith 
standard are liquidating plans filed by a competitor for the sole purpose of driv-
ing the debtor out of business;301 plans filed for the avoidance of taxes only;302 or 
plans proposed with classifications designed solely to comply with the require-
ments of § 1129(a)(10) that one class votes to accept the plan.303

2. sECtion 1129(a)(4)

Section 1129(a)(4) governs professional fees incurred as part of the con-
firmation of the plan and requires the court to approve these fees as reasonable. 
This section applies regardless of whether the fees are incurred by the debtor, 
a committee member or a third-party plan proponent. Implicit in this section is 
the requirement that such fees be disclosed prior to confirmation of the plan.304 
The significance of this requirement is that fees paid by a third-party plan pro-
ponent are likely not property of the estate, yet are still subject to disclosure 
under § 1129(a)(4). 

Important to note is the broad language used by Congress in drafting this 
section as “[a]ny payment made or to be made by the proponent” is required to 
be disclosed. This includes not only the traditional professionals—lawyers, ac-
countants and other professionals whose fees are required to be disclosed under 
§ 327—but also investment bankers and success fees paid to professionals for 
the successful completion of the case or sale of the debtor that are directly at-
tributable to the plan and its confirmation.

301 In re Unichem Corp., 72 B.R. 95 (Bankr. N.D. Ill. 1987).
302 11 U.S.C. § 1129(d).
303 Sandy Ridge Dev. Corp. v. Louisiana Nat’l Bank (In re Sandy Ridge Dev. Corp.), 881 F.2d 

1346, 1352 (5th Cir. 1989).
304 The most likely scenario is that the plan proponent will disclose these fees in the disclosure 

statement filed with the court and sent to creditors as part of the solicitation package.
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3. sECtion 1129(a)(5)(A)(i) And (a)(5)(B)

Section 1129(a)(5)(A)(i) requires that the plan proponent “disclose the 
identity and affiliations of any individual proposed to serve [or continues to 
serve], after confirmation of the plan as a director, officer or voting trustee of 
the debtor,” meaning that the plan proponent must disclose the identity of any 
member of management who will serve as a director, officer or voting trustee 
and their affiliations. The disclosures of the individual’s affiliations are limited 
to those that would be of interest to the reorganized debtor. After disclosure, the 
court must affirmatively find that the service of such director, officer or voting 
trustee is “consistent with the interests of creditors and equity security holders 
and with public policy.” Under § 1129(b), the plan proponent must disclose 
the identity of any insider that will be employed or retained by the reorganized 
debtor, and the nature of any compensation for such “insider.”305

4. sECtion 1129(a)(7)

Section 1129(a)(7)(A), often referred to as the “best interest test” or “best 
interest of the creditors test,” concerns the voting of the impaired classes under 
the plan and is written in the alternative. Under subsection (i), each holder of a 
claim or interest in an impaired class must accept the plan, or under subsection 
(ii), each holder of a claim or interest in the impaired class must receive not less 
than it would in a liquidation under chapter 7. This second consideration contains 
two criteria. First, the measure of the liquidation value is as of the plan’s effective 
date. Second, although the distribution need not be more than would otherwise be 
received in a chapter 7 liquidation, it simply cannot be less than it would receive.

Section 1129(a)(7)(B) provides a carve-out for creditors who have 
elected to have their undersecured claim treated as only a secured claim under 
§ 1111(b) of the Bankruptcy Code.306 This carve-out provides that the creditor 
“must receive or retain under the plan on account of such claim property of a 
value, as of the effective date of the plan, that is not less than the value of such 
holder’s interest in the estate’s interest in the property that secures such claims.” 

305 11 U.S.C. § 101(31) defines insiders.
306 The “1111(b) election,” as it is often referred, is beyond the scope of this chapter but generally 

involves a secured creditor electing to have its claim treated as secured and paid in full over 
time as opposed to bifurcated under § 506(a) of the Bankruptcy Code. 
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This means that the class of § 1111(b) electors must receive property equal to 
the value of their claims as the value of their claims is determined on the effec-
tive date of the plan. This scenario usually arises when a creditor with a lien on 
property believes that the market will increase in value and that its previously 
undersecured claim will reach full value, or that eventually the property against 
which they have their claim will reach a value greater than its current claim.

5. sECtion 1129(a)(8)

Section 1129(a)(8) requires that “with respect to each class of claims or 
interests—(A) such class has accepted the plan; or (B) such class is not impaired 
under the plan.” This subsection, along with § 1129(a)(7) and (10), concerns the 
rights and consents of impaired classes. Although § 1129(a)(8) seems to suggest 
that all classes must either accept the plan or receive a 100 percent distribution, 
other sections modify § 1129(a)(8), as described above in subsection (a)(7) and 
below in subsections (a)(10) and (b). It is these three provisions that require a 
plan proponent to carefully consider the various classes to ensure not only that 
like claims are classified together, but that an accepting class has been formed.

In order for a class to accept a plan, pursuant to § 1126(c) one-half of 
the number of creditors in the class, who hold at least two-thirds of the total 
claim value of the class, must vote in favor of the plan.307 This requirement is 
often where the sway and power of the committee—appointed under 11 U.S.C. 
§1103—arises, as it is often an unsecured creditor class that is the first class to 
be impaired under a plan. Without the approval of the plan by the committee, 
the unsecured class is unlikely to vote in favor of the plan.

It is important to understand that only allowed claims that actually vote are 
entitled to be considered in the “two-thirds in amount and one-half in number” calcu-
lation. Here is an example: An impaired class of claims has 50 allowed claims total-
ing $2 million. If all 50 claims vote, then 25 of those claims must vote in favor of the 
plan, and the value of those 25 claims must exceed $1,333,333. If, however, only 30 
of the 50 claims vote, then 15 of those claims must vote in favor of the plan, and the 
value of those claims must be two-thirds of the total value of the 30 claims that voted.

307 11 U.S.C. § 1126(c) states “a class of claims has accepted a plan if such plan has been accepted 
by creditors ... that hold at least two-thirds in amount and one-half in number of the allowed 
claims of such class held by creditors....”
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6. sECtion 1129(a)(9)

Section 1129(a)(9)(A) deals with administrative and gap claims,308 pri-
ority nontax claims, priority unsecured tax claims and secured tax claims that, 
but for their secured status, would qualify as priority tax claims. Generally, this 
section requires that holders of such claims be paid in cash equal to the allowed 
amount of such claim on the effective date of the plan, unless the holder of a 
particular claim agrees to a different treatment.

7. sECtion 1129(a)(10)

Section 1129(a)(10) modifies the requirement of § 1129(a)(8) that all 
classes are either unimpaired or vote in favor of the class. It states that “[i]f a 
class of claims is impaired under the plan, at least one class of claims that is 
impaired under the plan has accepted the plan, determined without including 
any acceptance of the plan by any insider.”309

8. sECtion 1129(a)(11)

Section 1129(a)(11) requires the court to find that confirmation of the 
plan is not likely to be followed by the liquidation, or the need for further fi-
nancial reorganization, of the debtor or any successor to the debtor under the 
plan, unless such liquidation or reorganization is proposed in the plan. This 
is referred to as the “feasibility” standard, and it requires the court to weigh 
whether a plan offers a reasonable chance for success. This subsection is often 
litigated as a basis for a creditor to object to the plan. The focus of the objection 
is on whether the financial assumptions are achievable or unrealistic. These ob-
jections require the court to undertake a very fact-intensive inquiry into the plan 
and the potential for its success. Most commonly, courts consider the following 
factors to determine whether a plan is feasible:

• the adequacy of the debtor’s capital structure;

308 Gap claims are expenses incurred during the period after a group of creditors files an 
involuntary bankruptcy petition against a debtor and the entry of the order for relief. See In re 
Mfr.’s Supply Co., 132 B.R. 127, 128-29 (Bankr. N.D. Ohio 1991).

309 11 U.S.C. § 1129(a)(10).
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• the earning power of the business;

• economic conditions;

• the ability of the debtor’s management;

• the probability of the continuation of the same management; and

• any other related matters that determine the prospects of a sufficiently suc-
cessful operation to enable performance of the provisions of the plan.310

9. sECtion 1129(a)(13)

Section 1129(a)(13) requires that the plan provide for the continuation 
after its effective date of payment of all retiree benefits, as that term is defined in 
§ 1114 of the Bankruptcy Code, at the level established pursuant to subsection 
(e)(1)(B) or (g) of § 1114 of the Bankruptcy Code, at any time prior to confirma-
tion of the plan, for the duration of the period the debtor has obligated itself to 
provide such benefits.

10. sECtion 1129(b)

Section 1129(b), often referred to as the “cramdown” provision,311 pro-
vides in subsection (b)(1) that

notwithstanding section 510(a) of this title, if all of the ap-
plicable requirements of subsection (a) of this section other 
than paragraph (8) are met with respect to a plan, the court, 
on request of the proponent of the plan, shall confirm the 
plan notwithstanding the requirements of such paragraph if 
the plan does not discriminate unfairly, and is fair and equi-

310 In re Greate Bay Hotel & Casino Inc., 251 B.R. 213, 226-27 (Bankr. D.N.J. 2000); In re 
Temple Zion, 125 B.R. 910, 915 (Bankr. E.D. Pa. 1991); In re Landmark at Plaza Park Ltd., 
7 B.R. 653, 659 (Bankr. D.N.J. 1980).

311 The phrase “cramdown” refers to cramming the plan down a creditor’s throat and forcing 
them to accept it. The term originated in a Second Circuit case, New England Coal & Coke 
Co. v. Rutland R. Co., 143 F.2d 179, 189 n.36 (2d Cir. 1944).
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table, with respect to each class of claims or interests that is 
impaired under, and has not accepted, the plan.312

This places two requirements on a plan proponent seeking to cram down a plan 
on a non-consenting class. First, the plan cannot discriminate unfairly against 
an impaired nonconsenting class, and second, the plan must be fair and equi-
table. Subsection (b)(2) defines the requirements for a plan to be fair and equi-
table as it applies to three different classes of claims against the debtor: secured 
claims, unsecured claims and interest. 

Subsection (b)(2)(A) determines the treatment of secured claims and of-
fers three solutions for a plan to be fair and equitable under subsection (b)(1).

(i)(I) that the holders of such claims retain the liens secur-
ing such claims, whether the property subject to such liens 
is retained by the debtor or transferred to another entity, to 
the extent of the allowed amount of such claims; and

(II) that each holder of a claim of such 
class receive on account of such claim de-
ferred cash payments totaling at least the 
allowed amount of such claim, of a value, 
as of the effective date of the plan, of at 
least the value of such holder’s interest in 
the estate’s interest in such property;

(ii) for the sale, subject to section 363(k) of this title, of 
any property that is subject to the liens securing such 
claims, free and clear of such liens, with such liens to 
attach to the proceeds of such sale, and the treatment of 
such liens on proceeds under clause (i) or (iii) of this sub-
paragraph; or

(iii) for the realization by such holders of the indubitable 
equivalent of such claims.

312 11 U.S.C. § 1129(b)(1).
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11. sECtion 1129(b)(2)(A)(i)-(iii)

Until a recent decision by the Supreme Court, when a plan purported 
to sell a secured creditor’s collateral, this section was often litigated. Prior to 
RadLAX Gateway Hotel v. Amalgamated Bank, 132 S.Ct. 2065 (2012), many 
courts interpreted the three prongs as disjunctive, and the satisfaction of any of 
the three prongs was sufficient to pass the fair-and-equitable test. Some plan 
proponents interpreted this to mean that they could effectuate a sale without al-
lowing a secured creditor to credit-bid its claim against the debtor in an auction 
for their secured collateral, as allowed under § 363(k).313 These plan proponents 
argued that if they could show that either the secured creditor would receive 
deferred cash payments equaling the value of the secured creditor’s claim on 
the effective date or the “indubitable equivalent” of its claim, then they could 
prevent the secured creditor from credit-bidding.314 The Supreme Court in Rad-
LAX, however, determined that if a sale of the secured collateral is to take place 
pursuant to the plan, the secured creditor has an automatic right to credit-bid if 
it so desired and the plan proponent could not take away that right.

Subsection 1129(b)(2)(B) governs the fair and equitable treatment of un-
secured claimholders. It provides that an unsecured claimholder must be paid 
in full, or, if a class of unsecured claim holders will not be paid in full, then 
any class junior to the impaired class cannot receive any distribution from the 
estate.315 This scenario often arises when there is an unsecured creditor class and 

313 Section 363(k) states: 
At a sale under subsection (b) of this section of property that is subject to a 
lien that secures an allowed claim, unless the court for cause orders otherwise 
the holder of such claim may bid at such sale, and, if the holder of such claim 
purchases such property, such holder may offset such claim against the purchase 
price of such property.

 11 U.S.C. § 363(k). This allows a secured creditor to bid at an auction of its secured collateral 
the value of its claim against the debtor and offset its claim against the purchase price; hence, 
the often-used term of art “credit bid.”

314 Courts describe the indubitable equivalent as follows:
Something is dubitable if it is open to doubt or question and, conversely, is 
indubitable if it is not open to any doubt.... One might say, therefore, that the 
evidence of the requisite indubitable equivalent is present if, under the treatment 
proposed in the plan, there is no reasonable doubt but that the bank will receive 
the full value of what it bargained for when it made the contract with the debtor. 
In other words, is there any real doubt but that, as a matter of fact, the bank will 
be paid in full?

 In re Freymiller Trucking Inc., 190 B.R. 913, 915-16 (Bankr. W.D. Okla. 1996).
315 11 U.S.C. § 1129(b)(2)(B) states:
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an equity shareholder class, which would be junior to the unsecured class,316 or 
competing classes of bondholders or lienholders whose claims are out of the 
money and one class of bondholders or lienholders is subordinated to the other. 
Until a recent Second Circuit decision, more senior classes attempted to use the 
“gifting doctrine” to skip impaired classes and pay part of the senior class dis-
tribution to a junior class when the intermediate class would not receive a full 
distribution on their allowed claims.317 The Second Circuit determined that the 
“gifting doctrine” violated the “absolute priority rule” (which § 1129(b)(2)(B) 
is often referred as), a long-established tenet of bankruptcy law dating back to 
railroad reorganizations in the 19th century.318

d. ReLeases and exCuLpaTiOns 
Generally, there are two types of exculpations and releases related to 

officers, directors and other parties-in-interest in a debtor’s plan: (1) releases 
for activities engaged in as part of the bankruptcy case, and (2) releases for pre-
bankruptcy conduct. Little controversy exists regarding releases for activities 
engaged in as part of the bankruptcy case as § 1125(e) of the Bankruptcy Code 
provides for such a release. It states:

A person that solicits acceptance or rejection of a plan, in 
good faith and in compliance with the applicable provi-

With respect to a class of unsecured claims—

(i) the plan provides that each holder of a claim of such class receive 
or retain on account of such claim property of a value, as of the 
effective date of the plan, equal to the allowed amount of such 
claim; or

(ii) the holder of any claim or interest that is junior to the claims 
of such class will not receive or retain under the plan on account 
of such junior claim or interest any property, except that in a case 
in which the debtor is an individual, the debtor may retain property 
included in the estate under section 1115, subject to the requirements 
of subsection (a)(14) of this section.

 11 U.S.C. § 1129(b)(2)(B).
316 11 U.S.C. § 510(b) subordinates equityholders to all other claimholders.
317 Dish Network Corp. v. DBSD N. Am. Inc. (In re DBSD N. Am. Inc.), 634 F.3d 79 (2d Cir. 2011).
318 Id. at 98.
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sions of this title, or that participates, in good faith and 
in compliance with the applicable provisions of this title, 
in the offer, issuance, sale, or purchase of a security, of-
fered or sold under the plan, of the debtor, of an affiliate 
participating in a joint plan with the debtor, or of a newly 
organized successor to the debtor under the plan, is not 
liable, on account of such solicitation or participation, for 
violation of any applicable law, rule, or regulation gov-
erning solicitation of acceptance or rejection of a plan or 
the offer, issuance, sale, or purchase of securities.319

In addition, plan proponents will typically include in most plans a boil-
erplate exculpation and release provision that protects the parties most involved 
in the plan (and bankruptcy) process: the debtors, the officers, the directors, 
their professional advisors, any committees and their advisors. These provi-
sions have become commonplace in many large cases and uncontroversial, al-
though there is no explicit provision of the Bankruptcy Code that provides for 
such exculpation and releases. Because all major decisions in a bankruptcy case 
are blessed by the bankruptcy court, many parties believe that this diminishes 
the need for a release. Should any of these parties be accused of acts of willful 
misconduct or fraud, the exculpation will not protect them.

Controversy arises in bankruptcy cases when a debtor attempts to re-
lease its former officers and directors, or other parties-in-interest, for pre-bank-
ruptcy conduct or conduct wholly unrelated to the bankruptcy case. On occa-
sions, plans have attempted to provide for the release of third parties when a 
creditor votes in favor of the plan.

This has led bankruptcy courts to create a five-part test to determine 
when releases are appropriate. In analyzing requests for third-party releases, 
most courts have identified the following five-factor test, originally articulat-
ed by the bankruptcy court in In re Master Mortgage Investment Fund Inc.,320 
to determine whether an involuntary release by a nondebtor of another non-
debtor’s claims is appropriate:

319 11 U.S.C. § 1125(e).
320 168 B.R. 930 (Bankr. W.D. Mo. 1994).
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• the identity of interest between the debtor and nondebtor such that a suit 
against the nondebtor will deplete the estate’s resources;

• a substantial contribution to the plan by the nondebtor;

• the necessity of the release to the reorganization;

• the overwhelming acceptance of the plan and release by creditors and 
interest-holders; and

• the payment of all or substantially all of the claims of the creditors and 
interest holders under the plan.321

e. BaLLOTing and COnfiRmaTiOn

1. ClAiMs rEConCiliAtion proCEss

The claims reconciliation process is often one of the longer, more te-
dious processes of a chapter 11 case. Section 502(a) of the Bankruptcy Code 
states that a proof of claim or interest is deemed allowed unless a party in inter-
est objects. Therefore, the debtor must evaluate each claim filed against it and 
determine whether the creditor asserted a valid claim against the debtor and 
whether the claim amount coincides with the debtor’s books and records for 
such claim. This process usually begins with the filing of a motion to establish 
a claims bar date pursuant to Bankruptcy Rule 3003(c)(3), which allows the 
bankruptcy court to fix a deadline for the filing of proofs of claim.

The Bankruptcy Code specifically allows governmental units, as that term 
is defined in the Bankruptcy Code, to file proofs of claim up to 180 days after the 
date of the order of relief. Pursuant to Bankruptcy Rule 2002, the establishment 
of a claims bar date requires 21 days’ notice. Although a creditor may still file a 
claim after the claims bar date passes, unless the case is one under chapter 7, the 
debtor can object to such claim. The bankruptcy court can allow such a late-filed 
claim if the creditor can establish “excusable neglect.”322 The Supreme Court es-
tablished four factors for excusable neglect: “[(1)]the danger of prejudice to the 

321 Id. at 937.
322 See Pioneer Inv. Servs. Co. v. Brunswick Assocs. LP, 507 U.S. 380 (1993). 
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debtor, [(2)] the length of the delay and its potential impact on judicial proceed-
ings, [(3)] the reason for the delay, including whether it was within the reasonable 
control of the movant, and [(4)] whether the movant acted in good faith.”323

In addition to claims that may have been filed after an established claims 
bar date, the courts recognized that many claims are often filed incorrectly or 
in the wrong form and therefore created procedures for omnibus objections 
to claims. Bankruptcy Rule 3007(d) allows a party in interest to object to 100 
claims at a time if such claims should be disallowed, in whole or in part, because:

• they duplicate other claims;

• they have been filed in the wrong case;

• they have been amended by subsequently filed proofs of claim;

• they were not timely filed;

• they have been satisfied or released during the case in accordance with 
the Bankruptcy Code, applicable rules or a court order;

• they have been satisfied or released during the case in accordance with 
applicable rules, and the objection states that the objector is unable to 
determine the validity of the claim because of its noncompliance;

• they are interests, rather than claims; or

• they assert priority in an amount that exceeds the maximum amount 
under § 507 of the Bankruptcy Code.324

To ease this burden even further, many courts allow debtors to file motions 
that modify Bankruptcy Rule 3007 and establish procedures that allow for addi-
tional types of objections in omnibus objections to claims and often provide for the 
settlement of certain claims without court approval. Such settlement procedures are 
primarily based on the value of the claim being below a certain value threshold.325 

323 Id.
324 Fed. R. Bankr. P. 3007(d).
325 For examples of orders entered establishing objection and settlement procedures see In re MF 

Global Holdings Ltd., Case No. 11-15059 (MG) (D.I. 906) (Bankr. S.D.N.Y. 2011); In re MF 
Global Inc., Case No. 11-2790 (MG) SIPA (D.I. 3765) (Bankr. S.D.N.Y. 2011); In re Lehman 
Bros. Holdings Inc., Case No. 08-13555 (JMP) (D.I. 7936) (Bankr. S.D.N.Y. 2008).
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Advocates. Often, the committee will serve as the liaison between the 
debtors and/or the plan proponent and the unsecured creditor body. This gives 
the committee an opportunity to advocate on behalf of or against any proposed 
plan to the parties most likely affected by the plan if there is an impaired class.

The plan proponent can also seek assistance from a large creditor who 
may carry a lot of sway in a class, either through outside relationships with 
other creditors or a blocking position within a class.326 In either instance, the 
plan proponent must balance its relationships with the creditor body in order 
to assure a successful a plan process. As detailed in the next section, the plan 
process is already a time-consuming one, and the slightest setback can prevent 
a plan proponent from achieving confirmation within the exclusivity period.

Timelines and planning. The plan-approval process can be lengthy and 
must be considered immediately upon the filing of the bankruptcy case given 
the time constraints of the exclusivity period. Once the plan proponent files the 
plan and disclosure statement, the plan proponent must mail the plan and the 
disclosure statement, along with a notice of the hearing to approve the disclosure 
statement, to the debtor—if the debtor is not the plan proponent—as well as the 
trustee or committee appointed under the Bankruptcy Code, the SEC and any 
party in interest pursuant to Bankruptcy Rule 2002(b). The plan proponent must 
provide 28 days’ notice of the date for filing objections and the hearing on the 
approval of the disclosure statement. The Rule provides 28 days’ notice for the 
filing of objections, and therefore most courts will not allow a plan proponent to 
file the notice of hearing on the disclosure statement less than 35 days prior to the 
hearing. This gives the plan proponent an opportunity to respond to an objection 
and, if the court allows, the objector an opportunity to reply, if they so choose. 
Additionally, the court then has time to review all of the associated documents. 

As with the disclosure statement, Bankruptcy Rule 2002(b) provides 28 
days’ notice of the date for filing objections and the hearing for the confirmation 
of the plan. Again, in most instances, this means a minimum of 35 days between 
the filing of the notice and the actual hearing to confirm the plan. During this 
interceding time, after the approval of the disclosure statement, the plan propo-

326 A creditor or group of creditors is considered to have a “blocking position” in a class when it 
holds more than one-third of the value of the debt in a class or more than half of the claims in a 
class. It is called a “blocking position” because it can prevent the class from approving the plan. 
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nent will mail the approved plan and disclosure statement to all creditors and 
solicit their votes on the plan.

2. oBJECtions

For a plan to be approved at the confirmation hearing, it not only needs 
to appease the creditors that may receive a distribution under the plan, but also 
those creditors that will not receive a distribution under the plan. Even if a plan 
is in compliance with § 1129(a)(7), as discussed above, and that creditor will not 
receive less than it would in a chapter 7 liquidation, the Second Circuit has held 
that a creditor with a claim with no value has standing to object to the plan.327

In its bankruptcy case, DBSD argued that the creditor had no right to 
object to the plan because the plan did not adversely affect the creditor’s claim 
because the creditor’s claim was worth no money under either the plan or a 
chapter 7 liquidation. Therefore, DBSD argued, the creditor should have no 
right to object to the plan or appeal its confirmation. The Second Circuit rea-
soned that any other ruling would bar most creditors from objecting to the plan 
or appealing its confirmation because the vast majority of creditors are “out of 
the money.” The lasting legacy of this decision is that the plan proponent must 
take into account its treatment of all parties, whether financial or otherwise. It is 
possible that an out-of-the-money creditor may have more at stake than finan-
cial loss, and the plan must tread carefully not to upset those whose interests in 
the case still exist after their financial stake is gone.

327 DBSD, 634 F.3d at 80.


