
Chapter 15 for Foreign Debtors

Table of Contents xi

Table of Contents

Chapter One
Introduction ..................................................................................................1

Chapter Two
The Foreign Representative and the Start of 
a Chapter 15 Case .........................................................................................7

i. Predicates for eligibility .......................................................................................................8
A. Who Qualifies to be a “foreign representative”? .................................................... 11

1.  Initial Interpretation of the Term “Foreign Representative”
    Under U.S. Bankruptcy Law ...........................................................................................11
2.  Determination of the Term “Foreign Representative” Under Chapter 15 .....................12
3.  Special Questions Regarding the Term “Foreign Representative”
    Under Chapter 15 ............................................................................................................13
4.  May a Supervisory or Collective Group Serve as a Foreign Representative? ................13
5.  Selecting a Foreign Representative from Several Potential Candidates ........................15

b.  May the debtor be a “debtor” in a Case Under the bankruptcy Code? .............. 19
C.  does the foreign insolvency Proceeding fit the bankruptcy Code’s 
     definition of “foreign Proceeding”? ......................................................................... 24
d.  is the foreign Proceeding Main, non-Main, or neither?  ...................................... 29

1. Recognition of a Foreign Main Proceeding ....................................................................29
2. Recognition of a Foreign Non-Main Proceeding ............................................................36

ii.  evidentiary requirements for filing a Petition for recognition ................................ 39

Chapter Three
Relief Available in the Pre-Recognition 
“Gap” Period .......................................................................................................41

i. The not-so-Automatic stay .............................................................................................. 43
A. The Pro-fit Approach .................................................................................................. 44
b.  The Worldwide education services Approach ..........................................................46
C. Conclusion .................................................................................................................... 48



American Bankruptcy Institute

xii 

Chapter Four
Relief Available upon Recognition ......................................51

i.  general Application of the bankruptcy Code to Chapter 15 Cases ............................ 54
ii. relief Automatically Available upon recognition ........................................................ 55

A.  Application of § 362, the Automatic stay, in a foreign Main Proceeding; 
     Creditors entitled to “Adequate Protection” Under § 361 
     of the bankruptcy Code .............................................................................................. 58
b.  Application of § 363, exercising the rights and Powers of a trustee 
     under the bankruptcy Code ....................................................................................... 60

1.  Standards Governing Foreign Representative’s Use of Cash Collateral .........................61
2.  Standards Governing Foreign Representative’s Sale of Property 
    within the Territorial Jurisdiction of the U.S. ................................................................63
3. The Sale of Estate Property in in re elpida Memory ....................................................63
4. The Sale of Assets in fairfield sentry Ltd. .....................................................................66

iii.  discretionary relief that May be granted upon recognition .................................. 69
A. entrustment of Property ............................................................................................. 70
b. Additional relief Available Under § 1521 ................................................................. 72

1.   Appropriate Relief and Sufficient Protection in in re Qimonda ..................................73
2.  Additional Interpretation of the “Sufficient Protection” Standard 
    in §§ 1521 and 1522 of the Bankruptcy Code ................................................................74

C. interplay between §§ 1521 and 1507  ........................................................................ 77
d. Administrative orders ................................................................................................. 80

Chapter Five
Litigation in Chapter 15 Cases ..................................................83

i.  discovery Against the foreign representative ............................................................... 86
A.  discovery in the Context of a Petition for recognition .......................................... 86
b. discovery in the Context of a Contested Matter ...................................................... 93

ii.  right of the foreign representative to Collect evidence ............................................ 96
iii.  Protections Available to the foreign representative from Litigation....................... 99

A.  The bankruptcy Code Provides a form of immunity 
      for foreign representatives ....................................................................................... 99
b.  barton doctrine should Apply in Chapter 15 to Protect 
     a foreign representative Against suit by Creditors .............................................. 101

1.  The Policy Underlying the barton Doctrine Should Apply in a Chapter 15 Case ..... 102
2.  Section 959 of Title 28 Does Not Apply in a Chapter 15, or Alternatively, 
     Is Not a Valid Exception in a Liquidating Case ......................................................... 106
3. The barton Doctrine Protects a Foreign Representative ............................................. 109



Chapter 15 for Foreign Debtors

Table of Contents xiii

4.  The barton Doctrine May Be Applied to Prevent Prosecution of Litigation 
 Against Agents or Employees of the Foreign Representative ....................................... 110

C.  foreign representative in a Main Proceeding is Protected 
     by Automatic stay ...................................................................................................... 111
d.  foreign representative May Also be entitled to Protection from suit 
     Under § 1521(a)(1) or 1507 of the bankruptcy Code ........................................... 112

iV. Conclusion ...................................................................................................................... 116

Chapter Six
Avoidance Actions .................................................................................117

i.  History and development of Avoidance Actions in Ancillary Proceedings ............ 119
ii. Avoidance Actions Under the Model Law  .................................................................. 124
iii.  Avoidance and recovery Under foreign Law: The Condor Actions ..................... 129
iV.  Avoidance and recovery Under U.s. Law by Commencing 
    a Plenary Case under Another Chapter of the bankruptcy Code .......................... 134
V. Conclusion ....................................................................................................................... 137

Chapter Seven
Comity and Public Policy..............................................................139

i. introduction to Comity ................................................................................................... 140
A. Comity in the Model Law ......................................................................................... 140
b.  The relevance of Comity to the U.s. Adoption of the Model Law ...................... 141
C.  The Common Law definition of “Comity” in U.s. Law ........................................ 142

ii. Historical recognition of foreign Judgments ............................................................. 143
iii.  recognition of foreign Judgments Under former § 304 ......................................... 145
iV. Comity Under Chapter 15 ............................................................................................ 147

A. Comity discussion in in re Vitro sAb de CV ........................................................ 147
b. Comity discussion in in re rede energia s.A. ....................................................... 149
C.  Conclusions from the Case Law About the impact 
     of the Comity doctrine Under Chapter 15............................................................. 151

V.  The Public Policy exception in § 1506 of the bankruptcy Code .............................. 152
A.  introduction to and background of the Public Policy exception ........................ 152
b.  Application of the Public Policy exception to the recognition decision ........... 153
C.  general Application of the Public Policy exception After recognition ............. 154
d.  Conclusions regarding Public Policy Under Chapter 15 ..................................... 157



American Bankruptcy Institute

xiv 

Chapter Eight
Cooperation, Communication 
and Concurrent Proceedings ................................................159

i.  Pre-Chapter 15 background of Cross-border Cases 
    Under the bankruptcy Code .......................................................................................... 161

A.  early development in Cooperation Through Protocols: 
     Maxwell Communications ........................................................................................ 161
b.  difficulty in Cooperation: The felixstowe dock 
     and Lernout & Hauspie speech Products n.V. Cases ......................................................163
C.  Pre-Chapter 15 Communications Laid groundwork for Model Law ................. 167

ii.  Model Law’s focus on Cooperation, Communication 
     and Concurrent Proceedings  ....................................................................................... 168
iii.  Cooperation, Communication and Concurrent Proceedings in Chapter 15 ........ 169

A. Cooperation Provisions in Chapter 15 .................................................................... 170
b. Communication Provisions in Chapter 15 ............................................................. 173
C.  successful Communication and Cooperation Under Chapter 15: 
    Pope & talbot inc. ....................................................................................................... 177
d.  Cooperation difficulties in outbound Communications 
     with Another Model Law Country: in re The Consumers trust ......................... 181

iV.  filing and Management of Concurrent Proceedings Under Chapter 15 ............... 184
A.  example of Concurrent Proceeding: in re Awal bank bsC ................................. 186
b.  bi-Lateral Cooperation between estates to Collect Assets: 
    The Madoff Cases ........................................................................................................ 186
C.  Multi-Lateral Cooperation in Plenary Cases: Lehman brothers ......................... 190

V. Conclusion ....................................................................................................................... 197

Chapter Nine
Conclusion .....................................................................................................199

Appendix Contents ................................................................................203

Statutory Appendix
Chapter 15 of the U.S. Bankruptcy Code .....................205


