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Warning SignalS in DeciDing ii. 
Whether to exerciSe traDe 
creDitor remeDieS

Sellers and service providers to financially distressed buyers 
should vigilantly watch for, and quickly react to, warning signs that 
frequently appear in the weeks, months and sometimes even years 
prior to a distressed buyer’s eventual bankruptcy filing. Frequently, 
creditors wait too long until after a buyer’s bankruptcy filing before 
attempting to exercise their state law rights, such as demanding 
adequate assurance of future performance, stopping delivery of 
goods, either in the seller’s possession or in transit to the buyer, 
or demanding reclamation of their goods. Delaying action may 
result in an unpaid seller or service provider realizing a far smaller 
recovery on its claim. 

As will be more fully discussed in this Manual, a financially 
troubled buyer does not have to file bankruptcy for a creditor to 
exercise its state law UCC remedies. In fact, the effectiveness 
of many seller remedies may be significantly reduced upon a 
buyer’s bankruptcy filing. News of events disruptive to the buyer’s 
operations, or portending a financially distressed buyer’s inability 
to timely pay other creditors, may be the basis for a seller’s demand 
for adequate assurance of future performance under a contract, 
even when the buyer is not past due on the seller’s invoices. 
Moreover, when a seller discovers a buyer’s insolvency, the seller 
can stop delivery of its goods or make a reclamation demand even 
before the buyer files for bankruptcy. 

Any one or a combination of the following warning signals may 
indicate a buyer’s financial distress and/or insolvency that would 
justify a trade creditor’s invocation of its remedies: 

A buyer is not paying invoices when it should have (1) 
surplus cash (e.g., a retailer not paying creditors in 
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late December and January following the Christmas 
season).

The buyer holds or post-dates checks ((2) e.g., a buyer 
holds checks or dates checks long before their 
delivery or a buyer requests that the seller hold 
checks because of insufficient funds).

A buyer’s checks are returned for insufficient funds.(3) 

The creditor confirms that other vendors/factors (4) 
have withdrawn trade credit previously offered to the 
buyer.

The buyer increasingly relies on debt to fund operations (5) 
(declining cash flow, declining margins and failure to 
adequately invest in capital expenditures).

There is disclosure of significant financial problems (6) 
in the buyer’s industry.

There is an upcoming principal or interest payment (7) 
on bond debt, upcoming maturity of bond debt, or 
bond default.

Credit insurance covering the buyer has been (8) 
withdrawn.

The buyer is slower to make payments.(9) 

The buyer delays or refuses to provide financial (10) 
information that was previously provided.

Credit rating agencies issue downgrades/credit (11) 
watch.

There is an imminent expiration of the buyer’s (12) 
financing arrangements with its lender.
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The buyer’s CEO, CFO and/or financial personnel are (13) 
terminated or resign.

The buyer’s board members resign.(14) 

There is an increased number of credit reference (15) 
requests concerning the buyer.

The buyer becomes increasingly inaccessible ((16) e.g., 
senior management ceases communications with 
major vendors/becomes unavailable to answer 
questions).

The creditor’s contact in the purchasing department (17) 
resigns or is reassigned to another department.

The creditor’s sales force is less optimistic about the (18) 
buyer and/or is resigned to financial problems not 
being resolved.

The buyer breaches its loan covenants and enters (19) 
into forbearance agreement(s) with its lender.

Put coverage on the buyer is no longer available.(20) 

The buyer grants new security interests in its assets (21) 
to third parties, such as increased frequency of 
purchase money security interests in favor of certain 
vendors and the grant of second and third liens in the 
buyer’s assets in favor of financial creditors, such as 
bondholders.

Tax and/or other liens are filed against the buyer’s (22) 
assets.

Collection lawsuits are filed/judgments are entered (23) 
against the buyer.
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The buyer uses rumors of the sale of its business/(24) 
assets as reason for delaying payment.

Ad hoc committee(s) of the buyer’s bondholders are (25) 
formed and retain bankruptcy professionals.

An unofficial creditors’ committee for the buyer is (26) 
formed. 

The buyer retains a chief restructuring officer, crisis (27) 
manager and/or insolvency professionals.

News reports surface of the buyer negotiating a (28) 
chapter 11 financing arrangement.

There are rumors of a bankruptcy filing by or against (29) 
the buyer.

The buyer requests payment moratorium, extends (30) 
payment time for past-due invoices, or is paying only 
a portion of seller’s claim.

Many of these warning signs may occur long before the buyer’s 
bankruptcy filing. Creditors should be vigilant to carefully watch 
out for these warning signs and, if appropriate, act quickly to 
exercise their remedies in order to minimize their losses and 
maximize recovery on their claims.


