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When Worlds Collide 
Bankruptcy and Its Impact on Domestic Relations 

and Family Law, Fourth Edition

Divorce and bankruptcy are 
similar in that each attempts 
to provide a “fresh start.” How-
ever, the objectives of divorce 
are not necessarily consistent 
with the goals of bankruptcy. 
�e Bankruptcy Code makes 
it harder to discharge certain 
obligations that arise in di-
vorce. �is desk book provides 
a brief, readable primer on the 
bankruptcy law that impacts 
their subject-matter jurisdic-
tions. �ese materials provide 
a satisfactory starting point for 
any domestic-relations lawyer 
who needs a basic understand-
ing of how bankruptcy inter-
sects with family law. Appen-
dices feature relevant sections 
of the Code, as well as a list of 
cases and articles on the issues 
discussed within the text. 
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Overview of Divorce in Colorado
Divorce and Bankruptcy

2015 Rocky Mountain ABI
Friday January 23, 2015

Hon. Angela R. Arkin, District Court Judge, Kim Willoughby, Esq., Amy Goscha, Esq.

I. GENERAL OVERVIEW OF THE DIVORCE PROCESS

1. Judicial Discretion.

Domestic relations judges have enormous discretion, but it is absolutely essential. 
This is because every family is unique, and every family comes to the court fully 
formed. The court had absolutely nothing to do with how that family was created. 
Two people decided how to run their finances: they decided to accumulate assets 
and debts, they were employed inside or outside the home, they worked for others 
or for themselves, until one or both adults decided that the intact family must end. 
That is how they come to the court.

When the family arrives, the judge must address these questions:

A. What were the decisions made by the parties that created this family? 
B. How will this family move on? 

The court must find an equitable financial solution for the parties, if the parties 
cannot do so themselves. The court must fully understand the societal realities the 
family will encounter, the parties’ previous ways of conducting their financial 
business, the value and liquidity of their assets, and the nature and amount of their 
debts, so the court can equitably divide the marital estate and then ensure 
appropriate support for a dependent spouse and children.

Parties stand in a fiduciary relationship to one another, and must follow special
procedures to reach an equitable conclusion to their case, or prepare for the court 
to enter permanent orders. Full disclosure is required without a formal discovery 
request, and the assertions often made by parties in other kinds of civil cases that 
they have the right to protect their client list, trade secrets, or other income or 
business-related information are generally irrelevant between husband and wife.
See, In re the Marriage of Roberts, Schelp and Barnett, 228 P.3d 151 (Colo. Mar. 
22, 2010); and C.R.C.P. 16.2.

2. Law.
A. C.R.S. §14-10-101 et. seq. (Uniform Dissolution of Marriage Act).

3. Steps.
A. File Petition or Co-Petition for Dissolution of Marriage, and obtain 

service of process.
B. Attend Initial Status Conference (C.R.C.P. 16.2)
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C. Set Temporary Orders to address interim issues until case can go to 
trial (optional) (C.R.S. §14-10-108):

1.) Address temporary use and possession of marital property;
2.) Address temporary payment of marital debts;
3.) Address temporary allocation of parental responsibility;
4.) Address payment of temporary support (maintenance and child 

support);
5.) Address temporary payment of attorney’s fees (C.R.S. §14-10-119).

Also at temporary orders, Court will appoint experts and set case for 
“permanent orders (the divorce trial).

D. Permanent Orders.
1.) Address permanent allocation of parental responsibility (C.R.S. 

§14-10-124);
2.) Address permanent use and possession of marital property (C.R.S. 

§14-10-113);
3.) Address permanent payment of marital debts (C.R.S. §14-10-113);
4.)Address payment of support (permanent maintenance (C.R.S. §14-

10-114) and child support (C.R.S. §14-10-115));
5.)Address payment of attorney’s fees (C.R.S. §14-10-119).

NOTE RELATED TO BANKRUPTCY: In re the Marriage of Huff, 834 P.2d 
244 (Colo.1992) states:

The dual intention of C.R.S. §14-10-114 and § 14-10-113 "is to encourage the 
court to provide for the financial needs of the spouses by property disposition 
rather than by an award of maintenance." Uniform Marriage and Divorce Act § 
308, 9a U.L.A. 348 official cmt. (1987). Only after the trial court has divided 
the property may the court determine whether maintenance is necessary to 
provide for the reasonable needs of the parties. 

II. PROPERTY

1. Law.
A. C.R.S. § 14-10-113.

2. Steps.
A. Identify property.
B. Determine if marital or separate.
C. Value.
D. Divide.

A. Identify Property.
a. What is property?
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i. Real estate, personal property, vehicles, bank 
accounts, investment and financial accounts, stocks, 
bonds, deferred benefits, retirement accounts, 
pension benefits, some stock options, business
interests, frequent flyer miles, contract rights, 
personal injury claims and other legal claims, some 
trust interests, tax refunds, escrows, security 
deposits, etc.

b. What is not or might not be property?
i. Educational degrees, some stock options, some trust 

interests and anticipated inheritance. 

B. Marital vs. Separate property.

a. Marital property. C.R.S. § 14-10-113(3).
i. All property acquired by either spouse subsequent 

to the marriage and prior to a decree of legal 
separation, regardless of titling, unless it is separate;
and 

ii. Any increases in the value of the separate property 
of the spouse during the marriage.

b. Separate property.
i. Property acquired by gift, bequest, devise, or 

descent;
ii. Property acquired in exchange for property acquired 

prior to the marriage or in exchange for property 
acquired by gift, bequest, devise, or descent;

iii. Property acquired by a spouse after a decree of legal 
separation; and

iv. Property excluded by valid agreement of the parties.  
C.R.S. § 14-10-112(2).  

C. Valuation Issues.

a. Value of property.
i. Property shall be valued as of the date of the decree 

or as of the date of the hearing on the disposition of 
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property. C.R.S. § 14-10-112(5); IRM Balanson, 25 
P.3d 38 (Colo. 2001).

ii. Costs of sale.
1. The selling costs of a residence should not 

be subtracted from the gross equity without 
evidence of possible sale. IRM Finer, 920 
P.2d 325 (Colo. App. 1996).

iii. Taxes.
1. The consideration of tax consequences in the 

division of property is within the Court’s 
discretion.  IRM Goldin, 923 P.2d 376
(Colo. App. 1996).  

b. Valuation of pensions.
i. Three basic approaches. See IRM Hunt, 909 P.2d 

525 (Colo. 1995).
1. Net present value method.

a. If the Court can determine the 
present value of the benefit, it may 
award the non-employee spouse a 
lump sum share of the benefit or 
offset the share with other martial 
property. 

2. Deferred distribution method.
a. Award the non-employee a specific 

share or percentage of the benefits 
when received.

3. Reserved jurisdiction.
a. Court can reserve jurisdiction to 

divide the benefit to the time the 
employee actually receives the 
benefits. 

4. Value of a pension is not usually the value 
on the pension statement. Consider using an 
expert to value.  

c. Valuation of businesses. See IRM Thornhill, 232 P.3d 782 
(Colo. 2010) and “Business Valuations in Light of 
Thornhill,” by Jennifer G. Feingold, Robert M. Glucksman, 
and Steven B. Epstein, The Colorado Lawyer (August 
2009).  
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i. Fair market value approach.
1. The amount at which the property would 

change hands between a willing buyer and a 
willing seller when the former is not under 
any compulsion to buy and the latter is not 
under any compulsion to sell, both parties 
having reasonable knowledge of relevant 
facts.

2. Trial courts may, in their discretion, apply 
marketability discounts when valuing 
ownership interests in closely-held 
corporations in divorce proceedings. IRM 
Thornhill, 232 P.3d 782 (Colo. 2010).

ii. Investment value approach.
1. The value to a particular buyer, as compared 

with the population of willing buyers, as is 
the case in fair market value.

iii. Fair value approach.
1. Generally is a value prescribed by Courts for 

use in dissenting shareholder actions and 
corporate dissolutions.

D. Division of property.

a. The law does not require an equal division of marital 
property.

b. Equitable distribution. C.R.S. § 14-10-112(1).  
i. The Court shall set apart to each spouse his or her 

property and shall divide the marital property, 
without regard to marital misconduct, in such 
proportions as the Court deems just after 
considering all relevant factors including:

1. The contribution of each spouse to the 
acquisition of the marital property, including 
the contribution of a spouse as homemaker;

2. The value of the property set apart to each 
spouse;

3. The economic circumstances of each spouse 
at the time the division of property is to 



ROCKY MOUNTAIN BANKRUPTCY CONFERENCE 2015

298

become effective, including the desirability 
of awarding the family home or the right to 
live therein for reasonable periods to the 
spouse with whom any children reside the 
majority of the time; and

4. Any increases or decreases in the value of 
the separate property of the spouse during 
the marriage or the depletion of the separate 
property for marital purposes. C.R.S. § 14-
10-112(1).  

3. Special Issues.

A. Stock options. In re Balanson, 25 P.3d 28 (Colo. 2001).
a. Issue of vesting is not determinative in ascertaining 

whether an interest in employee stock options constitutes 
marital property.

b. Employee stock options constitute property, for purposes of 
dissolution proceedings, only when the employee has an 
“enforceable right” to the options.

c. If employee stock options were granted in consideration for 
future services, the employee does not have enforceable 
rights under the option agreement.

B. Taxes.
a. Maintenance.

i. Recapture rule.
ii. Other ways to potentially get a payment 

disqualified. 
b. Retirement.

i. Alternate payee is taxed on benefits received unless 
rolled over into a qualified IRA upon receiving the 
lump sum benefit. 

ii. Alternate payee not subject to ten percent penalty.
c. Brokerage accounts.

i. Gains and losses.
ii. How to allocate.

d. Real estate.
i. How to allocate. 

e. Personal income taxes.
i. Filing jointly.

ii. Past tax returns.
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iii. Taxes due.
iv. Allocation of deductions in year of dissolution of 

marriage.
v. Carry forward losses.

vi. Allocation of maintenance in year of dissolution of 
marriage.

vii. Allocation of exemptions. 

C. Property division cannot be changed.

a. Court loses jurisdiction to reallocate property unless:
i. The parties or Court reserves jurisdiction; or

ii. A party fails to disclose assets or debts.  C.R.C.P. 
Rule 16.2(e)(10).

II. SUPPORT

1. Maintenance.

Maintenance is one of the most contentious issues in DR cases. A judge’s 
maintenance award may vary significantly from case to case. 

A. Law: C.R.S. § 14-10-114; C.R.S. § 14-10-108,  C.R.S. §14-10-122.

B. Maintenance is not an entitlement.  It is a needs-based assistance 
program.

i. The Court may order maintenance to one spouse if the spouse is 
unable to meet his or her own reasonable needs by him or herself.

ii. Parties are obligated to support themselves.

C. Factors the Court considers when awarding maintenance: C.R.S. § 14-
10-114(4).
i. General statutory factors (3(a)(II)(B) and 3(c)) – In proceeding for 

maintenance, the court shall consider all relevant factors including 
but not limited to:

a. Financial resources and need of each spouse 
b. Lifestyle
c. Property distribution 
d. Income, employment/employability
e. Historical earnings
f. Duration of marriage
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g. Amount of temporary maintenance
h. Age and health
i. Significant economic or noneconomic contributions
j. Nominal maintenance 
k. Any other fact court deems relevant

D. Threshold (3(a)(II)(C) and 3(d)) 
i. Requesting spouse 

a. lacks sufficient property 
b. to meet reasonable needs 
c. through appropriate employment

E. Non-modifiable vs. modifiable maintenance.

a. Non-modifiable.
a. Parties can agree to contractual, non-modifiable 

maintenance (a defined maintenance amount for a defined 
term).  

b. The Court will not be able to modify contractual, non-
modifiable maintenance.

b. Modifiable.
a. The Court orders one party to pay maintenance to another 

party, the amount ordered can subsequently be modified 
upon a showing of changed circumstances so substantial 
and continuing as to make the terms of the existing 
maintenance award unfair. C.R.S. § 14-10-122(1)(a). 

F. Tax considerations.
a. Spousal maintenance payments are deductible from income by the 

payor and includable as income to the payee. 
b. All payments intended to be maintenance must terminate on the 

death of the payee.
c. All payments intended to be maintenance must be paid under an 

Order of Court or written agreement that is made a Court Order. 
d. Be careful of recapture rules. 
e. Should not have same term as child support. 

2. Child Support.

A. Law.
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i. C.R.S. § 14-10-115, C.R.S. § 14-10-122.

B. Issues around what numbers are used in the formula.
i. Determination of income.
a. Gross income C.R.S. § 14-10-115(7).

i. Salaried.
ii. Bonuses/commissions/tips.

iii. In kind payments.
1. If significantly reduces parent’s personal living 

expenses.
iv. Self-employed.

1. Gross receipts minus reasonable and necessary 
business expenses. 

v. Dividends.
vi. Interest.

vii. Capital gains.
viii. Trust income.

ix. K-1s.

b. Exclusions from income C.R.S. § 14-10-115(7).
i. Government assistance programs.

ii. Child support received.
iii. Second jobs unless intertwined.
iv. Overtime (unless mandatory).
v. “Significant other” income.

c. Imputation of income.
i. Court can impute a parent income for child support 

purposes that is higher than the income they are actually 
earning. 

ii. However, income cannot be imputed to a parent who is 
the primary custodian of a child under 30 months of age.

d. Higher incomes.
i. The statutory child support guidelines are for parents with 

combined gross monthly incomes of no greater than 
$20,000 per month.

ii. If the combined gross incomes of parents is greater than 
$20,000 per month, the Court may:

1. Calculate incomes at a combined gross income of 
$20,000; or
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2. Extrapolate beyond the guidelines and use actual 
combined gross monthly incomes for child 
support purposes. 

3. Threshold to extrapolation. 

C.   Modifiable C.R.S. § 14-10-122(1)(a) & (b).

i. A child support order is modifiable if application of the child 
support formula would result in more than a ten percent (10%) 
change in the amount of support due per month. 

III. PARENTING ISSUES 

1. Law.
A. C.R.S. § 14-10-124, C.R.S. § 14-10-129, § 14-10-131.

B. Allocation of parental responsibilities.

i. Decision-making authority.

a. Joint decision-making authority.

1. If parents have joint parental responsibility of a 
child, they will share decision-making 
responsibility for that child's health, education, 
religion and general welfare.

2. If the parents cannot agree on how to allocate
parental responsibility, the Court will make the 
decision based on the best interest of the child and 
taking into consideration, C.R.S. § 14-10-
124(1.5)(b):

i. The ability of the parents to cooperate and 
make decisions jointly;

ii. Whether the past pattern of involvement of 
the parents with the child reflects a system 
of values, time commitment and mutual 
support that would indicate an ability as 
mutual decision makers to provide a positive 
and nurturing relationship with the child;
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iii. Whether an allocation of mutual decision 
making responsibility on any one or a 
number of issues will promote more 
frequent or continuing contact between the 
child and each of the parents;

iv. Whether one parent has been a perpetrator 
of child abuse or neglect under the law of 
any state; and

v. Whether one of the parents has been a 
perpetrator of spousal abuse.  

ii. Parenting time.

a. Parenting time refers to the actual time the child is in 
the care and control of each parent. 

b. If parents cannot decide on parenting time, the Court 
will make the decision based on the best interest of the 
child, and take into account the following factors,
C.R.S. § 14-10-124(1.5)(a):

1. The wishes of the child's parents as to parenting 
time;

2. The wishes of the child if he or she is sufficiently 
mature to express reasoned and independent 
preferences as to the parenting time schedule;

3. The interaction and interrelationship of the child
with his parents, his siblings, and any other person 
who may significantly affect the child's best 
interests;

4. The child's adjustment to his home, school, and 
community;

5. The mental and physical health of all individuals 
involved;

6. The ability of the parents to encourage the sharing 
of love, affection, and contact between the child 
and the other parent;

7. Whether the past pattern of involvement of the 
parents with the child reflects a system of values, 
time commitment, and mutual support;
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8. The physical proximity of the parents to each 
other as this relates to the practical considerations 
of parenting time;

9. Whether one of the parents has been a perpetrator 
of child abuse or neglect under the law of any 
state; and

10. Whether one of the parents has been a perpetrator 
of spousal abuse.

iii. Relocation issues.

a. Pre-decree. Spahmer v. Gullette, 113 P.3d 158 (Colo. 
2005) and C.R.S. § 14-10-124(1.5)(a).

1. In an initial determination to allocate parental 
responsibilities, a Court has no statutory authority 
to order a parent to live in a specific location. The 
Court must accept the location in which each 
party intends to live and allocate parental 
responsibilities accordingly in the best interests of 
the child considering all relevant factors in C.R.S. 
§ 14-10-124(1.5)(a).

C. Experts.
i. Child and Family Investigators (CFI). C.R.S. § 14-10-116.5;

Chief Justice Directive 04-08.
a. Appointed to investigate, report and make 

recommendations taking into account the best interests 
factors. 

b. $2,000 presumptive cap unless prior Court approval is 
obtained in the form of a written order with specific 
findings concerning the extraordinary circumstances 
that justify the excess fees.

c. $500 presumptive cap on total testimony and 
preparation time fees unless prior Court approval is 
obtained in the form of a written order with specific 
findings concerning the extraordinary circumstances 
that justify the excess fees.

ii. Parental Responsibilities Evaluation (PRE) C.R.S. § 14-10-
127.
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a. Mental health professional to produce a report 
regarding disputed parental responsibilities issues. 

b. Can conduct psychological testing if an order to do 
so.

D. Parenting plans.
i. Child driven.

a. Devise a plan around children’s schedules. 
ii. Parenting plans shall be in the best interests of the child(ren).

E. Modification.
i. Modification of parenting time C.R.S. § 14-10-129.

a. Standard.
i. The Court may modify a parenting time order 

where such order is in the child’s best interests.

ii. Substantial modification by Court C.R.S. § 14-10-129(2).
a. Changing the majority time parent only if the child’s 

present environment endangers the child’s physical 
health or significantly impairs the child’s emotional 
development, and the harm likely to be caused by the 
change in environment is outweighed by the 
advantage of the change to the child.

iii. Modification of decision-making authority C.R.S. § 14-10-131.
a. Timing issue.

i. Cannot file within 2 years of filing a motion to 
modify decision-making authority unless the child 
is endangered.

b. Standard for Court to modify.
i. A party has consistently consented for the other 

party to make individual decisions for the child.
ii. The retention of the current decision-making 

responsibility order would endanger the child’s
physical health or significantly impairs the child’s 
emotional development, and the harm likely to be 
caused by the change in environment is 
outweighed by the advantage of the change to the 
child.
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iv. Relocation issues.
a. Post-decree. IRM Ciesluk, 113 P.3d 135 (Colo. 2005), C.R.S. § 14-

10-129(2)(c) and C.R.S. § 14-10-124(1.5)(a).
i. Both parents now share equally the burden of 

demonstrating what is in the child’s best interests.
ii. There is no presumption in favor of either parent. 

iii. The Court must consider the best interests factors 
under C.R.S. § 14-10-124(1.5)(a) as well as the
following factors under C.R.S. § 14-10-129(2)(c):

1. The reasons why the party wishes to 
relocate with the child; 

2. The reasons why the opposing party is 
objecting to the proposed relocation; 

3. The history and quality of each party’s 
relationship with the child since any 
previous parenting time order; 

4. The education opportunities for the child 
at the existing location and at the proposed 
new location; 

5. The presence or absence of extended 
family at the existing location and at the 
proposed new location; 

6. Any advantages of the child remaining 
with the primary caregiver;

7. The anticipated impact of the move on the 
child;

8. Whether the court will be able to fashion a 
reasonable parenting time schedule if the 
change requested is permitted; and 

9. Any other relevant factors bearing on the 
best interest of the child.

F.   ADR clauses/conflict management.

i. Mediation.

ii. Arbitration.

iii. Parenting Coordinator C.R.S. § 14-10-128.1.
a. By agreement of the parties or Court Order.
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b. 2 year term unless extended by agreement of the 
parties.

iv. Decision-Maker C.R.S. § 14-10-128.3.
a. Consent of all parties required.

b. 2 year term unless extended by the parties.
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THE IMPACT 

OF

BANKRUPTCY ON FAMILY LAW PROCEEDINGS
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I. Introduction

II. Family Law Basics
A. Divorce - Basics for Divorce - Family Law Primer

III. Automatic Stay
A. Specific Examples of the Stay’s Applicability to Family Law Proceedings

1. When Does a Bankruptcy Filing Stay or Stop the Divorce?
a. Timing Considerations

2. The Impact of the Filing of the Bankruptcy upon the Non-filing Spouse.
3. Temporary Matters Prior to Permanent Orders.
4. Temporary Orders

a. Temporary Maintenance
b. Temporary Child Support
c. Temporary Allocation of Parental Responsibilities
d. Temporary Parenting Time Plan
e. Temporary Award of Marital Property
f. Temporary Award of Payment of Marital Debt
g. Temporary Attorney Fees and Costs

5. Issues to be Aware of.
a. Fraudulent Conveyances

6. Exemptions in Bankruptcy.
a. Family Support Obligation Still Only a Claim.
b. Child Support Reduced to Proceeds

IV. Appendix
A. 11 USC §362
B. Definition of Domestic Support Obligation
C. C.R.S. §13-54-102.5.
D. 11 USC §523. Exceptions to Discharge
E. 11 USC §523(A)(5)
F. 11 USC §523(A)(15)
G. 11 U.S.C. §548(a)(1)
H. In re the Marriage of Weis, 09 SA 126 (Colo. 2010)
I. Form Motions For Relief from Stay
J. In re Gazzo, 505 B.R. 28 (Bankr. D. Colo. 2014)
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I. INTRODUCTION

Bankruptcy can be indicated in those situations where a marriage or other domestic 
partnership is dissolving due to the financial strain of all of the expenses of separation.   The 
timing of a bankruptcy can be crucial and it is important that domestic relations counsel have a 
clear understanding of the impact of bankruptcy on state law proceedings. 

The Bankruptcy Code was substantially amended in 2005.  Those revisions, which were 
quite major, are referred to as the Bankruptcy Abuse Prevention and Consumer Protection Act 
(BAPCPA).  BAPCPA had the effect of creating additional restrictions with respect to what is 
considered “marital debt” and thus potentially not dischargeable.  

Traditionally, any debt attributable to support for either a child or a spouse has 
been exempted from the Bankruptcy Discharge.  The Discharge is the final Order of the 
Bankruptcy Court  which extinguishes all liability for any obligations which have been duly 
scheduled on a Bankruptcy Petition Schedules, other than those obligations which are 
nondischargeable.  One of the nondischargeable items is of course child support or spousal 
support, which we refer to as “maintenance” in Colorado.   Any amounts due for child support or 
maintenance are nondischargeable under any Chapter of the Bankruptcy Code and are referred to 
as “domestic support obligations.”  

An additional area of potential nondischargeability arises with respect to debts and 
obligations for payment rendered against an individual by a state domestic relations court.  All 
that is required for the debt to be potentially nondischargeable is for the obligation have been 
awarded either via a separation agreement or contested permanent orders.  Once that occurs, it 
creates rights in a spouse or former spouse to proceed against a potential or actual Chapter 7 
debtor for the collection  of those debts notwithstanding the filing of a bankruptcy. 

Some debts which arise during a marriage are joint in nature. Examples of these joint 
debts include such common sense items as joint credit cards where both spouses are signors.  
Other examples of this include medical debts.  Colorado recognizes what is known as the Family 
Necessaries Doctrine.  Under the Colorado Family Necessaries Doctrine, which is codified at 
C.R.S. § 14-6-1110, a creditor may seek payment from either spouse for any debt incurred for a 
“family necessary.”   This is a form of joint and several liability, meaning the creditor is entitled 
to go against either spouse for payment, regardless of which spouse incurred the debt. 

If the debtor has a debt which is joint and several with a spouse or former spouse, as 
explained in greater detail above, and the debtor files a Chapter 7 Liquidation Bankruptcy, 
careful consideration must be paid to the permanent orders or the separation agreement prior to 
filing a bankruptcy.  If the joint debt is awarded to the debtor by the Court, whether it is by the 
Court’s own initiative or by virtue of a separation agreement that the debtor voluntarily entered 
into, and the creditor pursues a spouse or former spouse for the debt, then that former spouse 
may seek redress from the debtor in the state domestic relations court if he or she is sued.  
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Therefore, even though the Chapter 7 Bankruptcy would give a debtor relief with respect to a 
given creditor, the debtor’s non-filing spouse or former spouse can require indemnification in the 
domestic relations court.  Also the filing of a bankruptcy can delay family law court proceedings 
due to the automatic stay.

These materials are intended to provide some guidance as to the various issues that arise 
at the intersection of divorce and bankruptcy. 

II.  FAMILY LAW BASICS -
BRIEF OVERVIEW OF PROCESS OF DIVORCE PROCESS

Filing and Service of the Petition, Entry of Decree. To give a brief overview of the 
divorce process, divorce in Colorado is no-fault.  Therefore, the only grounds to dissolve a 
marriage is irretrievable breakdown of the marriage. It is sufficient if only one party believes that 
the marriage is irretrievably broken.  

After the filing of a divorce, the Court may enter a Decree of Dissolution the soonest at 
91 days after both filing and upon service of the other party.  The person filing the divorce 
petition is called the Petitioner, and the other party is either called the Co-Petitioner (if they sign-
off on the Petition) or the Respondent if that person has to be individually served.  Who is who 
with respect to who filed the Petition is irrelevant and makes no difference in the outcome of the 
proceeding. A Decree of Dissolution cannot be entered any sooner than after 90 days from filing, 
thus technically on the 91st day. 

Mandatory Disclosures. As part of the divorce, Mandatory Financial Disclosures are 
going to be required by both parties.   Each party is required to complete the Sworn Financial 
Affidavit and provide all documents as described in the Notice of Disclosure Requirement.   Each 
party is required to comply with Rule 16.2 no later than 42 days after the Petition was signed by 
the other party, the other party signed a Waiver and Acceptance of Service, or the other party 
was served with the Petition and Summons.

PURSUANT TO RULE 16.2 of Colorado Rules of Civil Procedure, both parties are 
required to make the following disclosure to the Court and opposing counsel.  

Temporary Orders. After the divorce is filed, it is the party/litigant’s job to move the 
divorce forward.  Since a divorce cannot be completed sooner than 91 days from filing and 
service, there are temporary orders which are available.  As the name implies temporary orders is 
an expedited (somewhat) proceeding which is designed to give parties some relief for temporary 
financial and parental responsibilities issues.   Custody in Colorado is now referred to as parental 
responsibilities.  Parental responsibilities consist of both decision-making for a minor child and 
also parenting time.  These issues can be addressed at temporary orders and are also addressed at 
permanent orders.  If a party requests temporary orders, which again are optional and not 
mandatory, the Court will typically require the parties to attend mediation.  Mediation is 
discussed below and it is possible that mediation can be required multiple times in a case.  
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Mediation. Every divorce case filed with the Court that has any pending issues is ordered 
to mediation, unless excepted from this requirement.  Mediation is a confidential process 
whereby a trained neutral third party assists disputing  parties to reach their own resolution. The 
costs of mediation are typically shared equally by the parties. 

Preparing for Permanent Orders. Parties are allowed to enter into Separation 
Agreements freely and can also enter into their own parenting plans which address decision-
making and parenting time.   With respect to agreements concerning parental responsibilities, the 
Court must find that the agreement is in the child’s best interests; with respect to all other 
agreements, the Court must find that the agreements are fair and equitable, and not 
unconscionable.  Many of these form agreements are available on the State Judicial Website link 
below:

http://www.courts.state.co.us/

Trial Management Certificate. When going to Court the parties are required to provide 
the Judge with an advisory statement as to the issues and the undisputed facts.  This is done by 
providing the Court with a Trial Management Certificate.  The Trial Management Certificate 
lists for the Court the issues for it to decide, lets the Court know how many witnesses there will 
be from each side, and also lets the Court know that the parties have exchanged exhibits and 
other relevant information.  The Certificate must be approved by both parties. 

Permanent Order. Permanent Orders is the hearing that is designed to dissolve the 
marriage and enter permanent orders regarding property (which includes debt), addresses 
parental responsibilities if there is a minor child, and also to enter financial support orders if 
appropriate.   This means either child support or maintenance.  Colorado’s Maintenance Statute 
was revised for cases filed after January 1, 2014, to adopt a formulaic approach to be used as 
guidance, but while not mandatory in nature, may tend to result in an award of more maintenance 
orders and more predictable maintenance orders.   Each of these items will be discussed in 
somewhat more detail below.   

Timeline

Attached a flow-chart outlining the divorce process with children, and without.  
Basically, the following is the timeline:

-Filing of Case.
-Service of process on Respondent or Co-Petitioner filing.
-Mandatory Disclosures - Due 42 days from the date of filing.
-Temporary Orders available.  (Optional)
-Mediation
-Witness Disclosure (63 days prior to hearing or as ordered by Court).
-Trial Management Certificate (7 days prior to hearing).
-Permanent Orders
-Post Decree Proceedings to enforce permanent orders
-Post Decree Contempt proceedings
-Post Decree Motions for Modifications of Domestic Support Obligations
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Guide to Getting a Divorce or Legal Separation 
With Children of this Marriage 

Decide How to File……?
“Jointly” or “On Your Own”

Either party must reside in Colorado for at least 91 days.
    File in the County Where you or your Spouse Reside.    Pay Filing Fees.

Filing “Jointly” - Complete
 JDF 1000 – Case Information 
 JDF 1101 - Petition

Filing – “On Your Own” - Complete
 JDF 1000 – Case Information 
 JDF 1101 - Petition
 JDF 1102 - Summons 

 Review Documents received by the Courts. 
 Mark Initial Status Conference on your Calendar, if required by th e Court.

Complete Service – If Filing “On Your Own:”
 A disinterested person who is 18 years or older must serve copies of all 

documents to the other party.
 Provide Proof of Service (Notarized Return of Service) to the Court.

Complete Forms.  The Court m ay also require other documents to be provided, 
please read the Case Management Order (CMO) for such details.
 Sworn Financial Statement (JDF 1111) (Both parties must complete their own and sign before a Notary).   
 Certificate of Compliance (JDF 1104) (Both parties must complete their own ).   
 Separation Agreement (JDF 1115)(Both parties must sign before a Notary).
 Parenting Plan (1 113) (Both parties must sign before a Notary).
 Decree (JDF 1116) - Caption only
 Support Order (JDF 1117)
 Pretrial Statement (JDF 1129) Only complete this form if you and your spouse do not agree on all issues 

identified in the Separation Agreement.

Status Conference and Parenting Class .  
You may be required to attend – check with the Court regarding their procedures.

If y ou and the other party agree 
on all issues:

 Attend Final Hearing.

The Decree and Support Order 
may be entered on or after the 
92nd t day.

If you and the other party do not agree on all 
issues.

 You may be required to attend Mediation.
 A Contested Hearing may be set.

The Decree and Support Order may be entered 
at the conclusion of your Final H earing .
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Guide to Getting a Divorce or Legal Separation
With No Children of This Marriage

Decide How to File……?
“Jointly” or “On Y our Own”

Either party must reside in Colorado for at least 91 days.
    File in the County Where you or your Spouse Reside.      Pay Filing Fees

Filing “Jointly” - Complete
 JDF 1000 - Case Information 
 JDF 1101 - Petition

Filing – “On Your Own” - Complete
 JDF 1000 - Case Information 
 JDF 1101 - Petition
 JDF 1102 - Summons 

 Review Documents received by the Courts. 
 Mark Initial Status Conference on your Calendar, if requ ired by the 

Court.

Complete Service – If Filing “On Your Own:”
 A disinterested person who is 18 years or older must serve copies of all 

documents to the other party.
 Provide Proof of Service (notarized Return of Service) to the Court.

Complete Forms.  Th e Court may also require other documents to be provided, please read the 
Case Management Order (CMO) for such details.
 Sworn Financial Statement (JDF 1111) (Both parties must complete their own and sign before a Notary ).
 Certificate of Compliance (JDF 1104) (Both parties must complete their own ).
 Separation Agreement (JDF 1115) (Both parties must sign before a Notary ).  
 Affidavit for Decree without Appearance (1201) (Both parties must sign before a Notary ).
 Decree (JDF 1116) - Caption only
 Pretrial Statement (JDF 1129) Only complete this form if you and your spouse do not agree on all issues 

identified in the Separation Agreement.

Status Conference - You may be required to attend.
Bring the forms requested by the Court.

If you and the other p arty agree
on all issues .

 The Decree may be issued on or 
after the 92nd t day.

If you and the other party do not agree on all issues.

 You may be required to attend Mediation.
 A Contested Hearing may be set.
 The Decree may be entered at the conclusion of your 

hearing once all issues have been resolved .
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III. Automatic Stay

A. Specific Examples of the Stay’s Applicability to Family Law Proceedings

To begin making sense the following materials will discuss the existence of the automatic 
stay, exceptions to the automatic stay, dischargeability of divorce-related obligations, and the 
impact of the bankruptcy of bankruptcy filing on a divorce proceeding.

1. When Does a Bankruptcy Filing Stay or Stop the Divorce?

Of all of the protections of the Bankruptcy Code, the Automatic Stay is perhaps one of 
the most powerful protections for a debtor in bankruptcy.  Immediately upon the filing of 
bankruptcy, an automatic stay arises, the scope of which is fraud, which prevents the bringing of 
any action to collect a debt, the maintenance of any action to collect a debt, or the continuing 
collection of any action to collect a debt. 11 U.S.C. §362(a)(1). The following actions are 
affected by the filing of the bankruptcy:

Actions that are affected

• commencement or continuation, … of a judicial, administrative, or other action or 
proceeding against the debtor that was or could have been commenced before the 
commencement of the case under this title, or to recover a claim against the 
debtor that arose before the commencement of the case under this title (11 USC 
§362(a)(1))  

• the enforcement, against the debtor or against property of the estate, of a 
judgment obtained before the commencement of the case under this title (11 USC 
§362(a)(2))  

• any act to obtain possession of property of the estate or of property from the estate 
or to exercise control over property of the estate (11 USC §362(a)(3))  

• any act to create, perfect, or enforce any lien against property of the estate (11 
USC §362(a)(4))  

The filing of the bankruptcy will impose the automatic stay upon a continuation of 
divorce proceedings subject to an exception concerning the following: actions for establishment 
and modification of domestic support obligations, actions concerning child custody or parenting 
time/visitation matters, actions regarding domestic violence, actions for the collection of 
domestic support obligations from property that is not property of the Bankruptcy Estate.

2. Property of the Bankruptcy Estate

a. 11 U.S.C. §541:  The filing of a bankruptcy case creates the bankruptcy estate, 
which includes “all legal or equitable interests of the debtor in property, as of the date of filing 
(11 U.S.C. §541(a)).

i. As of the date of filing of a bankruptcy petition, the bankruptcy court has 



ROCKY MOUNTAIN BANKRUPTCY CONFERENCE 2015

316

absolute authority and jurisdiction to determine what property belongs to the estate.  28 
U.S.C. §1471(e)

1. In re Ebel, 144 B.R. 510 (D. Colo. 1992) -

2. In re Gardner, 913 F.2d 1515 (10th Cir. 1990)

ii. A debtor’s property rights are created and defined by the law of the state 
in which the property is located.  In re Fordu, 210 F.3d 693 (6th Cir. 1999) – Under Ohio 
law, non-filing spouse’s lottery winnings were marital property and therefore part of her 
husband’s bankruptcy estate, filed when divorce proceedings were pending; Nobleman v. 
American Savings Bank, 508 U.S. 324, 329, 113 S.Ct. 2106, 124 L.Ed.2d 228 (1993)

iii. As of the filing of a dissolution of marriage action, each party’s interests 
in marital property vest, and are analogous to those of one party who can establish a 
resulting trust in the property of the other party.  In re Questions Submitted by the U.S. 
District Court, for the District of Colorado, 184 Colo. 1, 517 P.2d 1331, 1335 (1974).  

iv. Income of the debtor in a Chapter 13 is also property of the 
bankruptcy estate to the extent the income is necessary to fund the Chapter 13 
plan.  In re Vitt, 250 B.R. 711 (Bankr. D. Colo. 2000) (SBB – estate 
transformation theory adopted, and only amounts necessary to perform on terms 
of plan remained in estate after confirmation). 

b. Bankruptcy Before Divorce:  If the bankruptcy case is filed prior to the 
commencement of the dissolution action, the bankruptcy estate will include all legal or equitable 
interests of the debtor in property; but will not include any interest in the separate property 
interests of his spouse.

c. Divorce Before Bankruptcy: If the bankruptcy case is filed, after a dissolution 
action has been filed, the bankruptcy estate will include all legal or equitable interests of the 
debtor in property, including the debtor’s vested interest in marital property.

i. Trustee in bankruptcy succeeds to a debtor's right to assert or waive 
the attorney-client privilege. In re Inv. Bankers, Inc., 30 B.R. 883 (Bankr. D. Colo. 
1983).

One issue which has arisen is the extent to which a bankruptcy Trustee may seek to 
intervene in a state domestic relations action.  One such instance where intervention was allowed 
was Todd v Todd, 291 P. 2d 386, 133 Colo. 1 (Colo. 1955) The Todd Court recognized that “the
Trustee in Bankruptcy has the status of a lien creditor as of 'the date of bankruptcy' and 'shall be 
deemed vested as of such date with all the rights, remedies, and powers of a creditor then holding 
a lien thereon * * *.’ Consequently the Trustee as of the date of the bankruptcy, is vested with all 
the rights, remedies and powers of a judgment creditor then holding an execution duly returned 
and unsatisfied.” 291 P. 2d at 387. Prior to permanent orders in divorce, an involuntary 
bankruptcy was commenced against the husband. The bankruptcy trustee filed for partition of the 
marital home and that claim was determined by the divorce court.  The court found that the wife 
was entitled to her one-half interest in the property, plus her homestead rights, and not vested 
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with any other rights superior to the bankruptcy trustee. The court ordered the property sold & 
proceeds divided accordingly.  Wife appealed and the Supreme court affirmed the judgment of 
the trial court

Not stayed are the following actions:

11 U.S.C. §362(b)(2)

(A) of the commencement or continuation of a civil action or proceeding

(i) for the establishment of paternity;

(ii) for the establishment or modification of an order for domestic support 
obligations;

(iii) concerning child custody or visitation; 

(iv) for the dissolution of a marriage, except to the extent that such proceeding 
seeks to determine the division of property that is property of the estate; or

(v) regarding domestic violence;

(B) of the collection of a domestic support obligation from property that is not property 
of the estate;

(C) with respect to the withholding of income that is property of the estate or property of 
the debtor for payment of a domestic support obligation under a judicial or 
administrative order or a statute;

(D) of the withholding, suspension, or restriction of a driver’s license, a professional or 
occupational license, or a recreational license, under State law, as specified in section 
466(a)(16) of the Social Security Act;

(E) of the reporting of overdue support owed by a parent to any consumer reporting 
agency as specified in section 466(a)(7) of the Social Security Act;

(F) of the interception of a tax refund, as specified in sections 464 and 466(a)(3) of the 
Social Security Act or under an analogous State law; or

(G) of the enforcement of a medical obligation, as specified under title IV of the Social 
Security Act;

While the exceptions to the automatic stay above do seem voluminous, the filing of 
bankruptcy does stay in the divorce context establishing any orders concerning property which is 
property of the bankruptcy estate.  In almost any domestic relations matter there is likely to be 
some property that either is, or potentially could be property of the bankruptcy estate. 

The bankruptcy estate consists of any interest in property of the debtor, whether real, 
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legal or equitable, in existence as of the date of filing. 11 U.S.C. §541(a)(1).  It is likely that 
somewhere in the domestic relations property and debt scheduled will be some form of property 
which will belong to the bankruptcy estate.  The stay is effective with respect to such property in 
the domestic relations context.  11 U.S.C. §362(a).

There is an additional complication that can arise with the filing of the bankruptcy which 
can delay orders concerning alimony or maintenance depending upon a particular jurisdiction.  In 
some jurisdictions, notably Uniform Dissolution of Marriage Act Jurisdiction, it is common for 
the statutory framework for arriving at the maintenance order to include the domestic relations 
court’s consideration of its orders concerning the division of marital property and the debt prior 
to entering a maintenance order.  Specifically, some jurisdictions may require that, prior to 
considering an alimony or maintenance award, the Court consider its orders concerning the 
payment of debts, the award of property, and the payment of attorney fees.  In those jurisdictions 
where this consideration must preceded a consideration of the award of maintenance, the filing 
of the bankruptcy will in fact prevent the entry of a maintenance order. See In re the Marriage 
of Huff, 834 P.2d 244 (Colo. Sup. 1992).

Whether there is a pending contempt proceeding.

Contempt is a quasi-criminal proceeding which can be initiated before the domestic relations 
court for a party’s alleged failure to follow court orders.  While you will necessarily have to 
consult your jurisdiction’s specific rules, generally contempt consists of the failure of a party to 
follow known court orders where the party has the present ability to comply. See, e.g., FRCP 
107.   Because orders issuing from a domestic relations court will touch on a variety of areas, it 
may be important for you to determine whether or not this is a factor affecting the timing of the 
bankruptcy filing by determining the factual basis for the contempt.  

Consider the Court in In re Gazzo, 505 B.R. 28 (Bankr. D. Colo. 2014).  “The automatic 
stay under 11 U.S.C. §362(a) should be broadly construed in favor of the Debtor and exceptions 
thereto should be applied narrowly.”  In re Gazzo, 505 B.R. 28 (Bankr. D. Colo. 2014) –
Defendants, ex-spouse of Debtor and her counsel, brought contempt action v Debtor in domestic 
court for non-payment of DSOs.  On the eve of the contempt hearing in domestic court, Debtor 
filed chapter 11; and, simultaneously, he filed a motion to hold proceeding in abeyance and to 
vacate hearing in domestic court.  Defendants, despite bankruptcy stay, opposed Debtor’s motion 
to hold proceeding in abeyance, and domestic court proceeded with its hearing, the day after the 
bankruptcy petition was filed, and considered:  motion to hold proceeding in abeyance, 
allegations of contempt by Debtor, and appointment of a liquidating receiver for Debtor’s 
business interests.  Defendants argued that they were seeking only “criminal contempt.”  
Defendants argued for appointment of a receiver for when the property “falls out of the 
bankruptcy estate … ceases to be property of the estate it would come into the hands of the 
receiver.”  Defendants persistently argued for their positions, despite the absence of precedential 
authority and misgivings expressed by the domestic court.  The domestic court did grant 
Defendant’s request for an injunction enjoining Debtor from disposing of any property not of the 
bankruptcy estate.  Defendants request that the domestic court grant costs and qualify them as 
DSO in order to exempt that order from the auto stay was granted, arguing that such was a 
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modification of a DSO, excepted from the auto stay.  Applying In re Weis, 232 P.3d 789 (Colo. 
2010), the bankruptcy court held that the contempt proceeding, being remedial in nature, was not 
a criminal proceeding, excepted from the auto stay, and the creditor could not turn it into a 
criminal proceeding by merely seeking punitive sanctions.  Further applying In re Weis, the 
court held that absent a specific finding of the availability of non-estate funds to pay a DSO, the 
exception for payment out of non-estate property doesn’t apply.  Finally, the bankruptcy court 
held that order for costs as DSO was not an establishment or modification of a DSO, but as the 
domestic court’s order clearly stated, it was intended as an order to collection a DSO from non-
estate property.  

If a given debt is a DSO, then that debt is nondischargeable under any chapter of the 
bankruptcy code.  11 U.S.C. §523(a)(5)(excepting from discharge domestic support 
obligations)1.

The automatic stay will not stay actions with respect to actions to modify 
support, determined paternity, or custody/parenting time actions, and thus if the 
contempt is in the nature of what basically boils down to a custody dispute, the timing 
of the filing of the bankruptcy is completely and totally irrelevant.  However, if the 
basis for the contempt is for failure of the alleged contemnor to follow the property
and/or debt portions of the permanent orders, then the automatic stay may be 
implicated and thus you may want to file the bankruptcy specifically to prevent a 
contempt hearing from proceeding.  

Whether or not the filing of the bankruptcy will prevent a particular hearing is 
dependent upon additional factors, including whether or not the contempt is punitive, 
which is usually interpreted as a quasi-criminal proceeding, or whether or not the 
contempt is purely remedial and thus more civil in nature.  Under this circumstance 
the stay may apply to the punitive contempt proceeding, depending on a variety    11 
U.S.C. §362(b)(1)2; see also In re Gruntz, 202 F.3d 1047 (9th Cir. 2000)(finding that 
the exception to the automatic stay for criminal actions applies even if the intent of 
the action is to basically collect a debt); In re Musilli, 398 B.R. 447 (E.D. Mich., 
Nov. 25, 2008)(District Court on appeal from the bankruptcy court upholding the 
bankruptcy court’s finding that relief from stay was appropriate remedy to allow party 

1 See also 11 U.S.C.  §727 (discussing the discharge and noting exceptions), §1141
(discussing discharges afforded under Chapter 11), §1228(a) (noting exception to discharge in 
Chapter 12 for DSO debt), §1228(b), and §1328 (excepting from the Chapter 13 discharge DSO 
debt).

2 § 362(b)(1) provides and exception to the automatic stay as follows: A under 
subsection (a) of this section, of the commencement or continuation of a criminal action or 
proceeding against the debtor@ thus if the nature of the contempt is punitive and thus quasi-
criminal, the stay may not apply.  Best practice would always to be to seek relief from stay, 
however, if you are representing the party bringing the contempt.
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bringing contempt to pursue contempt in state court as contempt was criminal in 
nature).

It is worth noting that even if the contempt is punitive and thus quasi-criminal, 
if the relief requested by the party bringing the contempt action includes payment of 
debt or the surrender of any property, the stay would still be implicated if the property 
sought could potentially be property of the bankruptcy estate.  See In re Pearce, 400 
B.R. (Bankr. N.D. Iowa, Jan. 27, 2009)(noting the split among courts in the 
application of §362(b)(1) in criminal proceedings with some courts condoning any 
conduct which occurs in the state court criminal proceeding [presumably including 
contempt if punitive in nature]). 

Once again, the facts should be developed as to the basis of the contempt and 
you should consult the laws of your jurisdiction concerning the potential remedies.  
As a good rule of thumb, whenever you are in doubt as to whether the stay 
applies seek relief from the stay.  A sample Motion for Relief from Stay is included 
in the appendix.  Local Bankruptcy Rule 4001 also applies. 

3. Temporary Matters Prior to Permanent Orders

When people separate and divorce is imminent, typically there is a lot of expense.  
Basically you are taking one household and dividing it multiplying the expenses and debt is 
necessarily incurred in many instances.  Therefore, collection proceedings can occur before the 
ability to have permanent orders.  It is natural for a party being sued to want to not be garnished 
and therefore to seek protection in the bankruptcy. 

The automatic stay will affect any proceeding to the extent that the proceedings seek to 
affect property of the bankruptcy estate.   This could be in the nature of an award of property at 
permanent orders or even an award of the temporary use of property at temporary orders.  In a 
Chapter 13, property of the bankruptcy estate also includes the post-petition earnings of the 
debtor.  

4. Temporary Orders
In a temporary orders proceeding, typical issues include:
· Temporary Maintenance
· Temporary Child Support
· Temporary Allocation of Parental Responsibilities
· Temporary Parenting Time Plan
· Temporary Award of Marital Property
· Temporary Award of Payment of Marital Debt
· Temporary Attorney Fees and Costs

Of these issues, the question should be as to the applicability of the 
automatic stay, whether or not the temporary orders would impact or affect the 
property of the bankruptcy estate.  Let’s turn to each of these matters and see if 
the answer is yes, therefore the same applies, and if so, whether there is an 
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applicable exception to the estate.  

a. Temporary Maintenance. An existing order for maintenance is not affected by 
the automatic stay since it is an exception.  11 USC §362(b).  However, if the proceeding is one 
to modify maintenance, then the stay may apply if the debtor has sought relief in Chapter 13.  If 
the proceeding is a proceeding to establish Maintenance and the debtor filed under Chapter 7, 
then this proceeding would not be stayed.    

b. Temporary Child Support An existing order for child support is not affected by 
the automatic stay since it is an exception.  11 USC §362(b).  However, if the proceeding is one 
to modify child support, then the stay may apply if the debtor has sought relief in Chapter 13.   

c. Temporary Allocation of Parental Responsibilities There would be no stay for 
the allocation of parental responsibilities.  

d. Temporary Parenting Time Plan There would be no stay for the allocation of 
parenting time. 

e. Temporary Award of Marital Property The award of the use of marital 
property may be an award of property in which the bankruptcy estate has an interest.  Therefore, 
it would be subject to the automatic stay whether the case is filed under Chapter 7 or 13. 

f. Temporary Award of Payment of Marital Debt The award of the allocation of 
marital debt may be an award of debt in which the bankruptcy estate has an interest.  Therefore, 
it would be subject to the automatic stay whether the case is filed under Chapter 7 or 13. 

g. Temporary Attorney Fees and Costs In a Chapter 7, if the temporary orders 
hearing is after the debtor has filed the bankruptcy, it would not be a violation of the stay for the
fees to be awarded by a Colorado Court pursuant to CRS §14-10-119.  This is because the debt 

would be considered post-petition and it would not have been subject to the automatic stay in any 
event.  If the debtor filed under Chapter 13, an award of attorneys’ fees may be a violation of the 
automatic stay since the bankruptcy estate includes amounts necessary to be paid to fund the 
debtor’s Chapter 13 plan.    

5. Issues to be Aware of.

Practitioners should be aware of a variety of issues over-and-above the applicability of 
the automatic stay.  The ideal outcome of any divorce or any family law proceeding is for the 
matter to be resolved by the parties through stipulation.  In the case of a divorce, that stipulation 
is reduced to writing in the form of a Separation Agreement.  Parties in fact are encouraged to 
reach their own resolution by way of Court-Ordered mediation.  Even if the matter proceeds to 
contested permanent orders, the parties are required to file position statements setting forth the 
request. 
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In the typical case that settles, it is assumed that the settlement was reached through 
negotiation and compromise.  Resolution of a divorce is generally an exercise in horse trading 
with each party compromising certain claims to receive the benefit in other areas.  While this is 
good public policy and should be encouraged, it does pose a potential risk if one of the parties is 
filing bankruptcy and makes certain agreements with that knowledge.   

a. Fraudulent Conveyances The Trustee, whether Chapter 7 or Chapter 13, can 
recover fraudulent transfers.  The Trustee can proceed under two separate basis, one contained 
within the Bankruptcy Code and one basis under state law.  The Bankruptcy Code provides for 
the recovery of fraudulent transfers with a two year statute of limitations, see 11 U.S.C. 
§548(a)(1), but by virtue of the incorporation of a State-based fraudulent transfer act being 
applicable, the State’s applicable statute of limitations will also apply.  That limitation will 
generally be four years, but you should of course reference the statute of limitations for your 
State’s version of the Uniform Fraudulent Transfer Act. 

6. Exemptions in Bankruptcy

Anytime bankruptcy is contemplated, the debtor must necessarily engage in pre-
bankruptcy planning.  Debtor and counsel are required to disclose all known property, and as 
part of the process claim any exemptions which are applicable and appropriate.  Colorado has 
opted-out of the Federal exemptions thus only Colorado exemptions apply.  It is very important 
to understand exemptions that are available, particularly the unique ones that may be created in a 
family law case, and to not only accurately claim the exemption, but to maintain the exemption.  
Domestic Support Obligations are exempt.  This includes maintenance and child support.  See 
C.R.S. §13-54-102.5 and §13-54-102.

The necessity to protect the exemption arises if the support has already been received.

a. Family Support Obligation Still a Claim Only. In Colorado the requirement to 
pay child support based upon a Support Order creates a periodic obligation, usually monthly, 
which is due upon the date stated in the Support Order.  CR.S. §14-10-122.  Therefore, as each 
installment becomes due but is unpaid, it is a judgment.  It is somewhat common for these 
payments to become in arrears and to be owed as of the date of filing.  If so, and if the claim has 
not yet been paid, then the claim of exemption with nothing more should suffice to preserve the 
exemption.  The proceeds, if ever received at a later date, would be exempt.  

b. Child Support Reduced to Proceeds. Colorado law specifies how to preserve a 
claim of exemption with respect to child support proceeds.  In order for the exemption to apply 
with respect to the proceeds, the recipient of child support must open a custodial account and 
specifically denominate the account as child support.  If any other funds are placed into the 
account, and commingling occurs, then the exemption is lost.  Id.
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IV. Appendix

A. 11 USC §362
B. Definition of Domestic Support Obligation
C. C.R.S. §13-54-102.5
D. 11 USC §523 Exceptions to Discharge
E. 11 USC §523(A)(5)
F. 11 USC §523(A)(15)
G. 11 U.S.C. §548(a)(1)
H. In re the Marriage of Weis, 09 SA 126 (Colo. Sup. Ct)
I. Form Motions For Relief from Stay
J. In re Gazzo, 505 B.R. 28 (Bankr. D. Colo. 2014)
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 Bankruptcy and Divorce 
 

David C. Hoskins, Attorney at Law 

Denver, Colorado 

 

I. Dischargeability of Debt 

a. Chapter 7 discharge - Generally, under 11 U.S.C. §727 (a) an individual debtor 

will be granted a discharge of all debt, with notable exceptions (11 U.S.C. 

§523(a)), including:  Debts arising out of divorce (11 U.S.C. §523(a)(5) & (15) - 

See Appendices C & E) 

i. Domestic Support Obligations - Since enactment of the 2005 amendments 

to the Bankruptcy Code, 11 U.S.C §523(a)(5) has excepted from discharge 

“domestic support obligations,” as defined by 11 U.S.C. § 101(14A) – See 

Appendix A - Selected Definitions 

1. Choice of Law - Determination of whether a debt is a Domestic 

Support Obligation is a matter of federal law. - “The determination 

of whether an award arising out of marital dissolution proceedings 

was intended to serve as an award for alimony, maintenance or 

support, or whether it was intended to serve as a property 

settlement is a question of fact to be decided by the bankruptcy 

court.” Tatge v. Tatge (In re Tatge), 212 B.R. 604, 608 (B.A.P. 8th 

Cir. 1997).” It’s a matter of federal law, not state law. In re Goin, 

808 F.2d 1391, 1392 (10th Cir. 1987) 

2. Pre-BAPCPA precedent still applies - “In determining whether an 

obligation constitutes a DSO, Courts have been looking to the 

interpretation of DSOs in case law involving the dischargeability 

of debts under § 523(a)(5), as enacted prior to the Bankruptcy 

Abuse Prevention and Consumer Protection Act (BAPCPA).  In re 

Dudding, No. 10-10557, 2011 WL 1167206, at *5 (Bankr. D. Vt. 

Mar. 29, 2011),” as cited in In re Krueger, 457 B.R. 465 (Bankr. 

D. S.C., Sept. 19, 2011); see also In re Fitch, 2:12-bk-21191 

(Bankr. E.D. KY, Jan. 25, 2013) – in the 6th Circuit, pre-BAPCPA 

cases control for determining debt in the nature of support and “. . 

. courts continue to apply pre-BAPCPA case law to determine 

whether an obligation is in the nature of support.” In re Taylor, 737 

F.2d 670, Footnote 4 (10th Cir., Dec. 9, 2013) 

(A) Is the debt “in the nature of” support? - The bankruptcy 

court “should look beyond the label the parties have given 

to a particular debt and determine whether the debt is 

actually in the nature of alimony or support. Cummings v. 
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Cummings, 244 F.3d 1263, 1265 (11th Cir. 2001); In re 

Goin, 808 F.2d 1391, 1393 (10th Cir., 1987). Thus, a debt is 

a domestic support obligation if the parties intended it to 

function as support or alimony, even if they called it 

something else. Id. The court’s decision should also be 

informed by state law. Id. But there are other factors a court 

should consider as well. They include: (1) the agreement’s 

language; (2) the parties’ financial positions when the 

agreement was made; (3) the amount of the division; (4) 

whether the obligation ends upon death or remarriage of the 

beneficiary; (5) the frequency and number of payments; (6) 

whether the agreement waives other support rights; (7) 

whether the obligation can be modified or enforced in state 

court; and finally (8) how the obligation is treated for tax 

purposes. In re McCollum, 415 B.R. 625, 631 (Bankr. M.D. 

Ga. 2009).”  In re Benson, 441 Fed. Appx. 650 (11th Cir., 

Sept. 26, 2011) – mortgage payments found to be in the 

nature of support and non-dischargeable, although 

agreement included language waiving support. 

(B) 10th Circuit, Pre-BAPCPA - In re Goin, 808 F.2d 1391 

(10th Cir. 1987) Several factors are applicable to 

determination whether debt is support, including: “(1) if the 

agreement fails to provide explicitly for spousal support, 

the court may presume that the property settlement is 

intended for support if it appears under the circumstances 

that the spouse needs support; (2) when there are minor 

children and an imbalance of income, the payments are 

likely to be in the nature of support; (3) support or 

maintenance is indicated when the payments are made 

directly to the recipient and are paid in installments over a 

substantial period of time; and (4) an obligation that 

terminates on remarriage or death is indicative of an 

agreement for support.” (808 F.2d pp 1392 – 1393)  

(C) Large single payments found to be DSOs (collection and 

categorization of cases attributed to Robin Miller’s 

bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. In re Ashby, 485 B.R. 567 (Bankr. W.D. Ky., Jan. 

23, 2013) – Debtor’s agreement to employ ex-

spouse was found to be a DSO, even though 
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settlement agreement said neither party would be 

responsible for payment of maintenance; court 

found intent to provide support. 

ii. In re Pylant, 467 B.R. 246 (Bankr. M.D. Ga., 

March 14, 2012)  Debtor’s agreement to purchase 

$415,000 home held to be DSO, even though 

parties’ agreement provided otherwise for 

substantial support payments and characterized 

purchase of home as part of property settlement. 

iii. In re Farelli, 312 Fed. Appx. 445 (3rd Cir., June 6, 

2008) - $94,000, which was 65% of value of marital 

estate, found to be DSO, due to disparity between 

parties’ resources. 

(D) Large lump sum payments were not DSOs (collection 

and categorization of cases attributed to Robin Miller’s 

bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. Costs and expenses for appraisal, done in 

connection with property division, not DSO, as well 

as “fair rental credit” of $5,509, which was not 

explained by evidence, not DSO.  In re Kennedy, 

442 B.R. 399 (Bankr. W.D. Pa., Sept 15, 2010) 

ii. Debtor’s obligation to execute $70,000 promissory 

note was found to be property settlement, not DSO.  

In re Poole, 383 B.R. 308 (Bankr. D. S.C., Oct. 9, 

2007); 

iii. Similar:  In re Korwin, 379 B.R. 80 (Bankr. W.D. 

Pa., Dec. 10, 2007) 

(E) Installment payments were found to be DSOs (collection 

and categorization of cases attributed to Robin Miller’s 

bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. Payment of $31,000 per month to pay off “marital 

property distribution judgment lien” of $7,490,000, 

was found to be for support of ex-spouse and a 

DSO.  In re Throgmartin, 462 B.R. 836 (Bankr. 

M.D. Fla., Jan. 5, 2012) 

(F) Installment payments were found to be property 

settlement, not DSOs (collection and categorization of 
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cases attributed to Robin Miller’s bankruptcy case law 

digest service at http://cbar.pro/subscribers/main.html): 

$50 per day “late payment penalty” for late alimony 

payments found not to be DSO.  In re Smith, 586 

F.3d 69 (1st Cir., Nov. 6, 2009) 

(G) Installment payments were found to be property 

settlement, not DSOs (collection and categorization of 

cases attributed to Robin Miller’s bankruptcy case law 

digest service at http://cbar.pro/subscribers/main.html): 

$50 per day “late payment penalty” for late alimony 

payments found not to be DSO.  In re Smith, 586 

F.3d 69 (1st Cir., Nov. 6, 2009) 

(H) Debtor ordered to pay mortgage or other debt; found to 

be DSO (collection and categorization of cases attributed to 

Robin Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. In re Johnson, 397 B.R. 289 (Bankr. M.D. N.C., 

Feb. 27, 2008) 

ii. In re Krueger, 457 B.R. 465 (Bankr. D. S.C., Sept. 

19, 2011)  Obligation to make mortgage and car 

payments found to be DSO, although not included 

under support section of agreement. 

iii. In re Benson, 441 Fed. Appx. 650 (11th Cir., Sept. 

26, 2011)  Although alimony was waived in 

agreement, bankruptcy court found obligation to 

pay mortgage was DSO. 

iv. Similar:  In re Johnson, 397 B.R. 289 (Bankr. M.D. 

N.C., Feb. 27, 2008); In re Reinhardt, 478 B.R. 455 

(Bankr. M.D. Fla., Oct. 1, 2012) 

(I) Debtor ordered to pay mortgage or other debt; not 

found to be DSO (collection and categorization of cases 

attributed to Robin Miller’s bankruptcy case law digest 

service at http://cbar.pro/subscribers/main.html): 

i. In re Poole, 383 B.R. 308 (Bankr. D. S.C., Oct. 9, 

2007);  

ii. In re Forgette, 379 B.R. 623 (Bankr. W.D. Va., 

Nov. 30, 2007) 

(J) Payment owed to ex-spouse for her attorney fees is DSO 

(collection and categorization of cases attributed to Robin 
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Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. In re Phegley, 443 B.R. 154 (8th Cir. B.A.P., Jan. 

25, 2011)  Due to disparities in parties economic 

resources, debtor’s obligation to pay $9K towards 

former wife’s attorney’s fees was held to DSO. 

ii. In re Hutchens, 480 B.R. 374 (Bankr. M.D. Fla., 

Oct. 4, 2012)  Attorney fees incurred enforcing 

DSO are DSO. 

iii. In re Louttit, 473 B.R. 663 (Bankr. W.D. Pa., June 

19, 2012) Attorney’s fee award in UCCJEA action, 

without finding of need for support, were held to be 

DSO. 

(K) Payment owed to ex-spouse for her attorney fees was 

not a DSO (collection and categorization of cases 

attributed to Robin Miller’s bankruptcy case law digest 

service at http://cbar.pro/subscribers/main.html): 

i. In re Kennedy, 442 B.R. 399 (Bankr. W.D. Pa., Sept 

15, 2010)  Where these was no evidence in record 

from which to determine whether debtor’s payment 

of $5,000 for ex-spouse’s attorney was intended as 

support, court held that is was not DSO. 

ii. In re Poole, 383 B.R. 308 (Bankr. D. S.C., Oct. 9, 

2007)  Payment of ½ of ex-wife’s attorney’s fees, in 

addition to other items of property division, without 

evidence of intent that payment be for support, was 

not a DSO. 

(L) Payment owed to ex-spouse’s attorney for fees were 

DSO (collection and categorization of cases attributed to 

Robin Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. Loomas v Loomas (In re Loomas, 12-11898 HRT), 

12-01282 HRT (Bankr. D. Colo. 2013 - Judge 

Tallman)  Relying upon pre-BAPCPA precedent 

respecting determinations of non-dischargeability of 

awards of attorney’s fees in domestic cases, the 

court held that the debtor’s court-ordered obligation 

to pay ex-spouse’s attorney fees was non-

dischargeable.    
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ii. In re Hutton, 463 B.R. 819 (Bankr. W.D. Tex., Nov. 

30, 2011)  Although debtor’s obligation to pay ex-

spouse’s attorney’s fees was to be by payment to 

the attorney, because the ex-spouse remained liable 

for the fees, the debt was a non-dischargeable DSO. 

iii. Similar:  In re Rogowski, 462 B.R. 435 (Bankr. E.D. 

N.Y., Dec. 21, 2011); In re Morris, 454 B.R. 660 

(Bankr. N.D. Tex., May 25, 2011); In re Andrews, 

434 B.R. 541 (Bankr. W.D. Ark., July 12, 2010); In 

re Papi, 427 B.R. 457 (Bankr. N. D. Ill., April 30, 

2010) 

(M) Payment owed to ex-spouse’s attorney for fees were not 

DSO (collection and categorization of cases attributed to 

Robin Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. In re Brooks, 371 B.R. 761 (Bankr. N.D. Tex., July 

19, 2007)  Applying the post-BAPCPA language of 

11 USC § 523(a)(5) & (15) literally and finding that 

the ex-spouse’s law firm not to be payees protected 

by the non-dischargeability provisions, the court 

held the debt not to be non-dischargeable under 

either subsection of the statute.  

ii. Similar:  In re Orzel, 386 B.R. 210 (Bankr. N.D. 

Ind., 2008) 

(N) Payment owed to ex-spouse for attorney fees was DSO 

(collection and categorization of cases attributed to Robin 

Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

(O) Fees owed to GAL or other professionals are DSO: 

i. In re Stevens, 436 B.R. 107 (Bankr. W.D. Wis., 

May 17, 2010)  Fees that domestic court orders 

debtor to pay to members of custody assessment 

team in a custody action are non-dischargeable as 

DSO.  Court appointed professionals acted in the 

interest of the child and, thus associated fees were 

in the nature of support. 

ii. Levin v. Greco, 415 B.R. 663 (N.D. Ill., Sept. 16, 

2009)  U.S. District court reversed the bankruptcy 

court and held that debtor’s obligation to child 

representative was DSO. 
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iii. In re Defilippi, 430 B.R. 1 (Bankr. D. Me., June 3, 

2010)  Debt for grandchild’s GAL, in custody 

action, was nondischargeable DSO in grandparents’ 

bankruptcy. 

iv. Similar:  In re Kassicieh, 467 B.R. 445 (Bankr. S.D. 

Ohio, March 30, 2012), affirmed In re Kassicieh, 

482 B.R. 190 (6th Cir. B.A.P., Nov. 27, 2012); In re 

Anderson, 463 B.R. 871 (Bankr. N.D. Ill., Oct. 17, 

2011) 

(P) Fees owed to GAL or other professionals are not DSO 

(collection and categorization of cases attributed to Robin 

Miller’s bankruptcy case law digest service at 

http://cbar.pro/subscribers/main.html): 

i. In re Cordova, 439 B.R. 756 (Bankr. D. Colo. 2010 

– Judge Brooks)  Reading the language of the 

statute literally, the court held that the debtor’s 

obligation to a child and family investigator in 

dissolution action was not a DSO, as it was to 

payable to debtor’s “spouse, former spouse, or child 

of the debtor or such child’s parent, legal guardian, 

or responsible relative” as specified in 11 U.S.C. § 

101(14A)(A)(i). 

ii. Similar:  In re Greco, 397 B.R. 102 (Bankr. N.D. 

Ill., Nov. 20, 2008), but that court’s holding that 

debt payable to non-spouse, etc. (i.e. child 

representative) is not a DSO was reversed in In re 

Greco, 415 B.R. 663 (N. D. Ill., Sept. 16, 2009), the 

U.S. District Court adopted reasoning of Pauley v. 

Spong (In re Spong), 661 F.2d 6 (2nd Cir. 1981), ….. 

and Miller v. Gentry (In re Miller), 55 F.3d 1487 

(10th Cir. 1995), that since determination of child’s 

custody is essential to child’s support, fees incurred 

and awarded should be considered DSO.  

ii. Nonsupport debt incurred in divorce 

1. The 2005 amendments also eliminated the “balance of harm” 

analysis, existing under prior law, for determinations of 

dischargeability of nonsupport debt for the benefit of a spouse or 

former spouse;  

2. Current law excepts from a chapter 7 discharge all nonsupport debt 

“to a spouse, former spouse, or child of the debtor . . . incurred by 



AMERICAN BANKRUPTCY INSTITUTE

331

the debtor in the course of a divorce or separation or in connection 

with a separation agreement, divorce decree, or other order of a 

court of record, or a determination made in accordance with State 

or territorial law by a governmental unit. (11 U.S.C. §523(a)(15) – 

See Appendix C)   

Burckhalter v. Burckhalter (In re Burckhalter). 07-166- 

HRT (Bankr. D. Colo. 6/23/08) – Debtor, in chapter 7, 

asserted that since the separation agreement did not require 

indemnification of ex-spouse for payment of marital credit 

card, it was not a debt owed to former spouse under 11 

U.S.C. §523(a)(15) and therefore dischargeable.  Court 

looked first to Colorado law to see that his obligation to 

pay the debt was enforceable as a judgment or through 

contempt, and therefore was a “debt” as defined under 

bankruptcy law and non-dischargeable under 11 U.S.C. 

§523(a)(15).  See also, In re Wodark, 425 B.R. 834 (10th 

Cir. B.A.P., March 22, 2010) 

iii. The exceptions to discharge under 11 U.S.C. §§ 523(a)(5) & (15) are 

self-executing and do not require judicial determination. (See 11 U.S.C. 

§523(c)(1); creditors claiming nondischargeability only under 11 U.S.C. 

§523(a)(2), (4), & (6) must request a judicial determination – Appendix 

C). 

b. Chapter 13 discharge 

i. Generally, under 11 U.S.C. §1328(a), the debtor will be granted a 

discharge of all debts provided by the plan (Appendix C),  

1. So long as the debtor certifies that all domestic support obligations 

have been paid 

2. Except certain debts, including 

(A) Secured debts, default of which was cured under the plan 

(B) Debt incurred through fraud, defalcation by a fiduciary, 

embezzlement, or larceny 

(C) Criminal restitution 

(D) Student loans 

3. Notably not excepted from discharge, in a chapter 13 case, are 

nonsupport debts incurred in divorce. (11 U.S.C. §1328(a)(2)) 

ii. As in chapter 7, exceptions to discharge are self-executing and do not 

require a judicial determination in a chapter 13 case. 

iii. How does dischargeability of debt in nature of support arise and get 

determined? 
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1. Code requires creditors challenging discharge under 11 USC §§ 

523(a)(2), (4), & (6) to bring an adversary to obtain a judgment of 

non-dischargeability (11 USC §523(c)(1)); such complaints must 

be filed within 60 days of the first date set for meeting of creditors 

(F.R.B.P 4007(c)) 

2. A complaint to determine dischargeability of debts, other than 

those under §523(a)(2), (4), & (6), may be filed at any time, by 

either the debtor or the creditor. (F.R.B.P. 4007(a) & (b)) 

3. The determination of dischargeability of a debt in the bankruptcy 

court must be by an adversary proceeding (F.R.B.P. 4007 & 

7001(6))  In re Donson, 434 B.R. 471 (Bankr. S.D. Tex., June 28, 

2010) – Debtor’s assertion that Ex-husband’s priority claim was 

dischargeable and not in nature of support needed to be determined 

in an adversary action. 

c. Jurisdiction of the bankruptcy court 

i. Concurrent Jurisdiction of Bankruptcy court and State court.  The 

jurisdiction of the bankruptcy court to determine dischargeability of 

support and nonsupport debt is concurrent with that of the state court.  

Eden v. Robert A. Chapski Ltd, 405 F.3d 582 (7th Cir. 2005)  Bankruptcy 

filed while divorce action pending; divorce court subsequently ruled that 

pre-petition orders for debtor to pay ex-spouse’s attorney’s fees were non-

dischargeable, being in the nature of support.   

ii. Rooker-Feldman doctrine. “Federal courts are prohibited from exercising 

appellate jurisdiction over state court judgments.  Campbell v. City of 

Spencer, 682 F. 3d 1278, 1281 (10th Cir. 2012).”  Flanders v Flanders, 13-

1456 ABC (98-24779 ABC) (Bankr. D. Colo. 2014) – Bankruptcy court 

declined to review or reverse state divorce court’s orders dividing marital 

property.  

iii. Domestic Relations Exception to Federal Jurisdiction.  Ankenbrandt v. 

Richards, 504 U.S. 689, 701-02, 112 S. Ct. 2206, 119 L.Ed.2d 468 (1992) 

quoted in concurrence/dissent of Busch v Hancock, 369 B.R. 614, 628 

(10th Cir. BAP 2007):  “We disclaim altogether any jurisdiction in the 

courts of the United States upon the subject of divorce, or for the 

allowance of alimony, either as an original proceeding in chancery or as 

an incident to divorce a vincula, or to one from bed and board.”   

d. Res judicata and Collateral Estoppel arise in the context of bankruptcy 

court’s determination of issues and claims decided by state courts. 

i. Res judicata (Claim preclusion) – “Claim preclusion generally refers to the 

effect of a judgment in foreclosing litigation of a matter that never has 

been litigated, because of a determination that it should have been 
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advanced in an earlier suit.” Migra v. Warren City School District Board 

of Education, 465 U.S. 75, 77 n.1 (1984) 

ii. Collateral estoppel (Issue preclusion) – Issue preclusion pertains to the 

effect of a prior judgment in barring relitigation of an issue that has been 

actually litigated and decided.  Migra, 465 U.S. at 77 n.1 

iii. When a federal court is determining whether to give preclusive effect to a 

state court judgment, the federal court must look to the law of the state 

respecting preclusion.  Migra, 465 U.S. at 81. 

II. Property of the Bankruptcy Estate 

a. 11 U.S.C. §541:  The filing of a bankruptcy case creates the bankruptcy estate, 

which includes “all legal or equitable interests of the debtor in property, as of the 

date of filing (11 U.S.C. §541(a) – Appendix D). 

i. As of the date of filing of a bankruptcy petition, the bankruptcy court has 

absolute authority and jurisdiction to determine what property belongs to 

the estate.  28 U.S.C. §1471(e) 

1. In re Ebel, 144 B.R. 510 (D. Colo. 1992) -  

2. In re Gardner, 913 F.2d 1515 (10th Cir. 1990) 

3. Central Virginia Community College v Katz, 546 U.S. 356, 363-

364, 126 S.Ct. 990, 163 L.Ed.2d 945 (2006) 

ii. A debtor’s property rights are created and defined by the law of the state 

in which the property is located.  Travelers Cas. &Sur. Co. v. Pacific Gas 

and Elec. Co., __ U.S. __, 127 S. Ct. 1199, 1205 (2007) 

iii. As of the filing of a dissolution of marriage action, each party’s interests 

in marital property vest, and are analogous to those of one party who can 

establish a resulting trust in the property of the other party.  In re 

Questions Submitted by the U.S. District Court, for the District of 

Colorado, 184 Colo. 1, 517 P.2d 1331, 1335 (1974) 

b. Bankruptcy Before Divorce:  If the bankruptcy case is filed prior to the 

commencement of the dissolution action, the bankruptcy estate will include all 

legal or equitable interests of the debtor in property; but will not include any 

interest in the separate property interests of his spouse. 

c. Divorce Before Bankruptcy:  If the bankruptcy case is filed, after a dissolution 

action has been filed, the bankruptcy estate will include all legal or equitable 

interests of the debtor in property, including the debtor’s vested interest in marital 

property. 

i. Trustee in bankruptcy succeeds to a debtor's right to assert or waive 

the attorney-client privilege. In re Inv. Bankers, Inc., 30 B.R. 883 (Bankr. 

D. Colo. 1983). 

ii. A privilege may be waived by authorized parties.       

A trustee in bankruptcy for a corporation stands in the shoes of the board 



ROCKY MOUNTAIN BANKRUPTCY CONFERENCE 2015

334

of directors and therefore has the power, in the exercise of his discretion, 

to waive the privilege under § 13-90-107 that the work product of a 

certified public accountant is nondiscoverable without the client's consent. 

Weck v. District Court, 161 Colo. 384, 422 P.2d 46 (1967). 

iii. Trustee intervened in Todd v Todd, 291 P. 2d 386, 133 Colo. 1 (Colo. 

1955)  This court recognized that “the Trustee in Bankruptcy has the 

status of a lien creditor as of 'the date of bankruptcy' and 'shall be deemed 

vested as of such date with all the rights, remedies, and powers of a 

creditor then holding a lien thereon * * *.' Consequently the Trustee, as of 

the date of the bankruptcy, is vested with all the rights, remedies and 

powers of a judgment creditor then holding an execution duly returned and 

unsatisfied.” 291 P. 2d at 387  Prior to permanent orders in divorce, an 

involuntary bankruptcy was commenced against the husband. The 

bankruptcy trustee filed for partition of the marital home and that claim 

was determined by the divorce court.  The court found that the wife was 

entitled to her ½ interest in the property, plus her homestead rights, and 

not vested with any other rights superior to the bankruptcy trustee. The 

court ordered the property sold & proceeds divided accordingly.  Wife 

appealed and the Supreme court affirmed the judgment of the trial court. 

iv. Non-filing spouse in pending dissolution sought relief from stay for 

divorce action to proceed.  In re Dryja, 425 B.R. 608 (Bankr. D. Colo. 

2010)  The issue before the court was “whether a bankruptcy court should 

grant stay relief to allow a divorce court to continue with its action to 

divide marital property when some of the property presently titled in the 

non-debtor spouse's name may be subject to an avoidance action on the 

basis of a fraudulent transfer theory.”  The court balanced the prerogatives 

of the bankruptcy court, to determine property of the bankruptcy estate, 

and of the dissolution court, to determine an equitable division of marital 

property, against interests of the trustee and other parties interested in the 

property of the debtor.  Reasoning that division of property by the state 

court does not necessarily preclude the trustee, creditors, and other 

interested parties from pursuing their rights to property, after the divorce 

court’s division, the court granted the motion for relief. 

d. The property of the bankruptcy estate also includes property recoverable by 

the trustee pursuant to the provisions of 11 U.S.C. §§ 547, 548, & 544 

(preferential transfers, fraudulent conveyances, and transfers avoidable by the 

trustee under “strong arm” powers as a lien creditor or successor to certain 

creditors and purchases). 

i. In re Beverly, 374 B.R. 221 (9th Cir. BAP 2007) Beverly, a lawyer, 

anticipating a large judgment against him for malpractice, entered into a 
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marital settlement agreement by which he traded his interest in $1 million 

of nonexempt funds in exchange for his wife’s $1.1 million exempt 

retirement fund.  Thus, he and his wife attempted to leave him without 

nonexempt properties with which to pay the judgment.  On appeal to the 

BAP, the bankruptcy court’s determination that such planning could 

neither be avoided in bankruptcy nor lead to denial of discharge was 

reversed.  The court found that putting non-exempt assets beyond the 

reach of the judgment creditors was an explicit element in marital 

settlement negotiations. Upon learning that the terms of the settlement left 

Beverly without assets from which the judgment could be satisfied, an 

involuntary petition in bankruptcy was filed. 

ii. In re Fordu, 201 F.3d 693 (6th Cir. 1999) Court of Appeals upheld the 6th 

Circuit BAP and reversed the bankruptcy court’s summary judgment 

dismissing the Trustee’s complaint seeking avoidance of a divorce 

settlemnt agreement whereby the debtor exchanged his interest in the 

marital home and wife’s lottery winnings for assets of significantly less 

value.   

e. The property of the bankruptcy estate also includes any property to which 

the debtor becomes entitled, within 180 days of the filing of the petition, 

through a property settlement in a divorce or legal separation. (11 U.S.C. § 

541(a)(5) – See Appendix D) 

III. Automatic Stay (Appendix B) 

a. Actions that are affected 

i. commencement or continuation, … of a judicial, administrative, or other 

action or proceeding against the debtor that was or could have been 

commenced before the commencement of the case under this title, or to 

recover a claim against the debtor that arose before the commencement of 

the case under this title (11 USC §362(a)(1)) 

ii. the enforcement, against the debtor or against property of the estate, of a 

judgment obtained before the commencement of the case under this title 

(11 USC §362(a)(2)) 

iii. any act to obtain possession of property of the estate or of property from 

the estate or to exercise control over property of the estate (11 USC 

§362(a)(3)) 

iv. any act to create, perfect, or enforce any lien against property of the estate 

(11 USC §362(a)(4)) 

b. “The automatic stay under 11 U.S.C. §362(a) should be broadly construed in 

favor of the Debtor and exceptions thereto should be applied narrowly.”  In 

re Gazzo, 505 B.R. 28 (Bankr. D. Colo. 2014) – Defendants, ex-spouse of Debtor 

and her counsel, brought contempt action v Debtor in domestic court for non-
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payment of DSOs.  On the eve of the contempt hearing in domestic court, Debtor 

filed chapter 11; and, simultaneously, he filed a motion to hold proceeding in 

abeyance and to vacate hearing in domestic court.  Applying In re Weis 232 P.3d 

789 (Colo. 2010), the bankruptcy court held that the contempt proceeding, being 

remedial in nature, was not a criminal proceeding, excepted from the auto stay, 

and the creditor could not turn it into a criminal proceeding by merely seeking 

punitive sanctions.  Further applying In re Weis, the court held that absent a 

specific finding of the availability of non-estate funds to pay a DSO, the exception 

for payment out of non-estate property doesn’t apply.  Finally, the bankruptcy 

court held that order for costs as DSO was not an establishment or modification of 

a DSO, but as the domestic court’s order clearly stated, it was intended as an 

order to collection a DSO from non-estate property.   

c. Actions that are not affected 

i. the commencement or continuation of a civil action or proceeding 

1. for the establishment of paternity 

2. for the establishment or modification of an order for domestic 

support obligations 

3. concerning child custody or visitation 

4. for the dissolution of a marriage, except to the extent that such 

proceeding seeks to determine the division of property that is 

property of the estate; or 

5. regarding domestic violence (11 U.S.C. § 362(b)(2)(A)) 

ii. the collection of a domestic support obligation from property that is not 

property of the estate 

iii. the withholding of income that is property of the estate or property of the 

debtor for payment of a domestic support obligation under a judicial or 

administrative order or a statute 

iv. the withholding, suspension, or restriction of a driver's license, a 

professional or occupational license, or a recreational license, under State 

law, as specified in section 466(a)(16) of the Social Security Act 

v. the reporting of overdue support owed by a parent to any consumer 

reporting agency as specified in section 466(a)(7) of the Social Security 

Act 

vi. the interception of a tax refund, as specified in sections 464 and 466(a)(3) 

of the Social Security Act or under an analogous State law; or 

vii. the enforcement of a medical obligation, as specified under title IV of the 

Social Security Act (11 U.S.C. §362(b)(2)(B) to (G)) 

viii. Actions by debtor against non-debtor entities 
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1. Such actions may continue without seeking relief from stay from 

the bankruptcy court.  Chausee v. Lyngholm (In re Lyngholm), 24 

F.3d 89, 91 (10th Circuit 1994) 

2. However, the Colorado Court of Appeals has held that the 

automatic stay bars a debtor’s appeal.  Way Architects, P.C. v. 

Rockrimmon Elderly Housing lP, 140 P.3d 12, 13 -14 (Colo. App. 

2005) 

IV. Timing of Bankruptcy and Dissolution action 

a. Filing of bankruptcy petition determines debt that is affected 

b. Filing of bankruptcy petition determines property that is affected. 

c. Scenarios to illustrate timing issues: 

i. Lots of marital debt, one party files, before dissolution petition 

ii. Lots of valuable assets, one party files, before dissolution petition 

iii. Parties cooperate and file joint bankruptcy, before dissolution petition 

iv. Parties together have income that would force chapter 13 – opportunities 

for cooperation  
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Appendix A – Selected Definitions 

 

Excerpt from: 

 
United States Statutes 
Title 11. BANKRUPTCY 
Chapter 1. GENERAL PROVISIONS 
Current through P.L. 113-125 
 § 101. Definitions 
In this title the following definitions shall apply: 
* * * 
(5)  The term "claim" means- 
(A)  right to payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, 
matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or 
(B)  right to an equitable remedy for breach of performance if such breach gives rise to a right to payment, whether or 
not such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, 
undisputed, secured, or unsecured. 
* * * 
(10)  The term "creditor" means- 
(A)  entity that has a claim against the debtor that arose at the time of or before the order for relief concerning the 
debtor; 
(B)  entity that has a claim against the estate of a kind specified in section  348(d) ,  502(f) ,  502(g) ,  502(h) or  502(i) 
of this title; or 
(C)  entity that has a community claim. 
* * * 
(12)  The term "debt" means liability on a claim. 
* * * 
(13)  The term "debtor" means person or municipality concerning which a case under this title has been commenced. 

*** 
(14A) The term "domestic support obligation" means a debt that accrues before, on, or after the date of the order for 
relief in a case under this title, including interest that accrues on that debt as provided under applicable nonbankruptcy 
law notwithstanding any other provision of this title, that is- 
 
(A) owed to or recoverable by- 

(i)  a spouse, former spouse, or child of the debtor or such child's parent, legal guardian, or responsible 

relative; or 

(ii)  a governmental unit; 
(B)  in the nature of alimony, maintenance, or support (including assistance provided by a governmental unit) of such 
spouse, former spouse, or child of the debtor or such child's parent, without regard to whether such debt is expressly 
so designated; 
(C)  established or subject to establishment before, on, or after the date of the order for relief in a case under this title, 
by reason of applicable provisions of- 

(i)  a separation agreement, divorce decree, or property settlement agreement; 
(ii)  an order of a court of record; or  a determination made in accordance with applicable nonbankruptcy law by 

a governmental unit; and 
(D)  not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily by the spouse, former 
spouse, child of the debtor, or such child's parent, legal guardian, or responsible relative for the purpose of collecting 
the debt. 
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Appendix B – Automatic Stay 

 

Excerpt from: 

 
United States Statutes 
Title 11. BANKRUPTCY 
Chapter 3. CASE ADMINISTRATION 
Subchapter IV. ADMINISTRATIVE POWERS 
Current through P.L. 113-125 
 § 362. Automatic stay 
(a)  Except as provided in subsection (b) of this section, a petition filed under section  301 ,  302 , or  303 of this title, 
or an application filed under section 5(a)(3) of the Securities Investor Protection Act of 1970, operates as a stay, 
applicable to all entities, of- 
(1)  the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, 
or other action or proceeding against the debtor that was or could have been commenced before the commencement 
of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case 
under this title; 
(2) 
 the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement 
of the case under this title; 
(3)  any act to obtain possession of property of the estate or of property from the estate or to exercise control over 
property of the estate; 
(4)  any act to create, perfect, or enforce any lien against property of the estate; 
(5)  any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a 
claim that arose before the commencement of the case under this title; 
(6)  any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case 
under this title; 
(7)  the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against 
any claim against the debtor; and 
*** 
 
(b)  The filing of a petition under section  301 ,  302 , or  303 of this title, or of an application under section 5(a)(3) of 
the Securities Investor Protection Act of 1970, does not operate as a stay- 
(1)  under subsection (a) of this section, of the commencement or continuation of a criminal action or proceeding 
against the debtor; 
(2)  under subsection (a)- 
(A)  of the commencement or continuation of a civil action or proceeding- 
(i)  for the establishment of paternity; 
(ii)  for the establishment or modification of an order for domestic support obligations; 
(iii)  concerning child custody or visitation; 
(iv)  for the dissolution of a marriage, except to the extent that such proceeding seeks to determine the division of 
property that is property of the estate; or 
(v)  regarding domestic violence; 
(B)  of the collection of a domestic support obligation from property that is not property of the estate; 
(C)  with respect to the withholding of income that is property of the estate or property of the debtor for payment of a 
domestic support obligation under a judicial or administrative order or a statute; 
(D)  of the withholding, suspension, or restriction of a driver's license, a professional or occupational license, or a 
recreational license, under State law, as specified in section 466(a)(16) of the Social Security Act; 
(E)  of the reporting of overdue support owed by a parent to any consumer reporting agency as specified in section 
466(a)(7) of the Social Security Act; 
(F)  of the interception of a tax refund, as specified in sections 464 and 466(a)(3) of the Social Security Act or under 
an analogous State law; or 
(G)  of the enforcement of a medical obligation, as specified under title IV of the Social Security Act; 
  
*** 



ROCKY MOUNTAIN BANKRUPTCY CONFERENCE 2015

340

(c)  Except as provided in subsections (d), (e), (f), and (h) of this section- 
(1)  the stay of an act against property of the estate under subsection (a) of this section continues until such property 
is no longer property of the estate; 
(2)  the stay of any other act under subsection (a) of this section continues until the earliest of- 
(A)  the time the case is closed; 
(B)  the time the case is dismissed; or 
(C)  if the case is a case under chapter 7 of this title concerning an individual or a case under chapter 9, 11, 12, or 13 
of this title, the time a discharge is granted or denied; 
*** 
(d)  On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided 
under subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay- 
(1)  for cause, including the lack of adequate protection of an interest in property of such party in interest; 
(2)  with respect to a stay of an act against property under subsection (a) of this section, if- 
(A)  the debtor does not have an equity in such property; and 
(B)  such property is not necessary to an effective reorganization; 
(3)  with respect to a stay of an act against single asset real estate under subsection (a), by a creditor whose claim is 
secured by an interest in such real estate, unless, not later than the date that is 90 days after the entry of the order for 
relief (or such later date as the court may determine for cause by order entered within that 90-day period) or 30 days 
after the court determines that the debtor is subject to this paragraph, whichever is later- 
(A)  the debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a 
reasonable time; or 
(B)  the debtor has commenced monthly payments that- 
(i)  may, in the debtor's sole discretion, notwithstanding section 363(c)(2), be made from rents or other income 
generated before, on, or after the date of the commencement of the case by or from the property to each creditor whose 
claim is secured by such real estate (other than a claim secured by a judgment lien or by an unmatured statutory lien); 
and 
(ii)  are in an amount equal to interest at the then applicable nondefault contract rate of interest on the value of the 
creditor's interest in the real estate; or 
*** 
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Appendix C 

 

Exceptions to Discharge  

 

Excerpt from: 

 

United States Statutes 
Title 11. BANKRUPTCY 
Chapter 5. CREDITORS, THE DEBTOR, AND THE ESTATE 
Subchapter II. DEBTOR'S DUTIES AND BENEFITS 
Current through P.L. 113-125 

 
 § 523. Exceptions to discharge 
(a)  A discharge under section  727 ,  1141 ,  1228(a) ,  1228(b) ,or  1328(b) of this title does not discharge an individual 
debtor from any debt- 
*** 
 
(5)  for a domestic support obligation; 
*** 
(15) 
 to a spouse, former spouse, or child of the debtor and not of the kind described in paragraph (5) that is incurred by 
the debtor in the course of a divorce or separation or in connection with a separation agreement, divorce decree or 
other order of a court of record, or a determination made in accordance with State or territorial law by a governmental 
unit; 
*** 
 
Excerpt from:   
 
United States Statutes 
Title 11. BANKRUPTCY 
Chapter 13. ADJUSTMENT OF DEBTS OF AN INDIVIDUAL WITH REGULAR INCOME 
Subchapter II. THE PLAN 
Current through P.L. 113-125 

 
 § 1328. Discharge 
(a)  Subject to subsection (d), as soon as practicable after completion by the debtor of all payments under the plan, 
and in the case of a debtor who is required by a judicial or administrative order, or by statute, to pay a domestic support 
obligation, after such debtor certifies that all amounts payable under such order or such statute that are due on or 
before the date of the certification (including amounts due before the petition was filed, but only to the extent provided 
for by the plan) have been paid, unless the court approves a written waiver of discharge executed by the debtor after 
the order for relief under this chapter, the court shall grant the debtor a discharge of all debts provided for by the plan 
or disallowed under section  502 of this title, except any debt- 
(1)  provided for under section 1322(b)(5); 
(2)  of the kind specified in section 507(a)(8)(C) or in paragraph (1)(B), (1)(C), (2), (3), (4), (5), (8), or (9) of section 
523(a); 
 
*** 
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Appendix D - Property of the Estate 

 

Excerpt from: 

 

United States Statutes 
Title 11. BANKRUPTCY 
Chapter 5. CREDITORS, THE DEBTOR, AND THE ESTATE 
Subchapter III. The Estate 

 

§541 
(a) The commencement of a case under section 301, 302, or 303 of this title creates an estate. Such estate is 
comprised of all the following property, wherever located and by whomever held:  
(1) Except as provided in subsections (b) and (c)(2) of this section, all legal or equitable interests of the debtor in 
property as of the commencement of the case.  
(2) All interests of the debtor and the debtor’s spouse in community property as of the commencement of the case 
that is—  
(A) under the sole, equal, or joint management and control of the debtor; or  
(B) liable for an allowable claim against the debtor, or for both an allowable claim against the debtor and an 
allowable claim against the debtor’s spouse, to the extent that such interest is so liable.  
(3) Any interest in property that the trustee recovers under section 329 (b), 363 (n), 543, 550, 553, or 723 of this 
title.  
(4) Any interest in property preserved for the benefit of or ordered transferred to the estate under section 510 (c) or 
551 of this title.  
(5) Any interest in property that would have been property of the estate if such interest had been an interest of the 
debtor on the date of the filing of the petition, and that the debtor acquires or becomes entitled to acquire within 180 
days after such date—  
(A) by bequest, devise, or inheritance;  
(B) as a result of a property settlement agreement with the debtor’s spouse, or of an interlocutory or final divorce 
decree; or  
(C) as a beneficiary of a life insurance policy or of a death benefit plan.  
(6) Proceeds, product, offspring, rents, or profits of or from property of the estate, except such as are earnings from 
services performed by an individual debtor after the commencement of the case.  
(7) Any interest in property that the estate acquires after the commencement of the case.  
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