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President’s Column
Financial Problems Plague Veterans, 
ABI Helps Create a “HAVEN”1

In a famous scene from the 1979 film 
Apocalypse Now,2 set during the Vietnam 
War, Lt. Col. Kilgore leads U.S. Army Air 

Cavalry forces in a helicopter assault against 
enemy soldiers occupying an idyllic coastal vil-
lage. The dual purpose of this operation is to 
deliver an American soldier-assassin to a nearby 
river mouth, and oddly, so Kilgore can show off 
the surf break.  
 Flying their heavily armed choppers low and 
fast over the ocean with Wagner’s “Ride of the 
Valkyries” blaring from loudspeakers, Kilgore’s 
force sweeps over the beachfront, transforming 
the tropical paradise into a hellish exchange of 
rockets, explosions and gunfire. As the short, 
but intense and bloody, battle ensues, Kilgore 
lands on the beach and turns his attention to 
the surf, while his men dive for cover. Then, 
to satisfy the concerns of his soldiers over the 
soundness of surfing under a continuing bom-
bardment, he calls in an airstrike by American 
jets to quell the enemy and give his men safer 
access to the waves.
 The aerial strike lights up the jungle edge in 
an enormous wall of fire, sharply contrasting with 
the lush green canopy beyond the impact zone. 
This attack significantly suppresses enemy fire, 
prompting a remarkable shift from the frenzied 
chaos of all-out war to a napalm-induced rela-
tive calm. During this pause, Kilgore reflects on 
the war and on a previous incineration bombing, 
with its unique petrochemical odor and capacity 
for obliteration: “I love the smell of napalm in 
the morning ... smells like ... victory.” Against 
the backdrop of utter destruction, Kilgore’s 
expressions make his words seem allegoric. 
 Despite his assertion, too, that “[s] omeday 
this war’s gonna end,” Kilgore understands 
there is no real victory. When the Vietnam War 
ends, his personal war will persist, both in deal-
ing with the horror he experienced and in being 
a soldier left without identity and purpose in a 
bland civilian world.
 Indeed, when military service ends, many 
veterans, whether having served in combat or not, 
find themselves engaged in other more personal 
battles. Abstract, faceless enemies arise, just as 
relentless and unforgiving as the foes previously 
encountered on the literal battlefield. These ene-
mies, however, are often fought alone, without 
hope for any victory, finality or cavalry of air 
support to rescue them in their darkest hour.  

 Instead, some veterans face a lonely, life-
long battle with physical or mental injuries and 
illnesses associated with their time in service. 
Some have trouble acclimating to a comparably 
less structured or less purpose-driven civilian 
existence. These troubles can lead to substance 
abuse, or cause social, legal or financial prob-
lems. Sadly, those who survive the horrors of 
war, or who otherwise sacrificed their personal 
or family lives at times when their country need-
ed them most, too often lose the battle within 
themselves to suicide. 
 An organization whose mission is facilitat-
ing access to mental health services cites a 2012 
study examining whether stressful events in 
the lives of individuals in the general popula-
tion made them as vulnerable to suicide as those 
who struggle with psychological problems.3 The 
report found that financial problems led to more 
suicide attempts than nearly all of the psycho-
logical conditions, except depression.
 In  regard  to  veterans  in  par t icular , 
“[s] tatistics from the Defense Department 
include financial trouble along with mental 
illness, family problems, legal issues and sub-
stance abuse as top factors in military suicides,” 
and that “[r] unning counter to the belief that 
time on the battlefield is the main cause of such 
deaths, a Pentagon study of the 319 non-reserve 
military suicides in 2012 found that more than 
50 percent were among service members who 
had never deployed.”4

 A  2 0 1 6  r e p o r t  b y  t h e  V e t e r a n s 
Administration (VA) indicated that the rate 
of suicide by veterans has remained stable at 
20 per day, or 7,300 per year, since 2011, and 
that financial difficulties, among others, are 
possible contributing factors.5 A more recent 
2019 report by the VA does not highlight the 
average number of suicides per day, citing 
common misinterpretations of that statistic, 
and instead focuses on suicide counts and rates 
among various populations. Still troubling, 
however, is that the report indicates that the 
annual number of veteran suicides remains 
above 6,000 per year.6 

ABI President
Alane A. Becket
Becket & Lee LLP
Malvern, Pa.

Alane Becket is a 
managing partner 
with Becket & Lee, 
LLP in Malvern, 
Pa. She previously 
served as ABI’s 
Vice President- 
Publications.

1 Special thanks go to Becket & Lee LLP associate Jason A. Urey for his research 
and thoughts on this piece.

2 Apocalypse Now (Zoetrope 1979) (motion picture).

3 See “Financial Stress Emerges as Significant Risk Factor for Suicide,”  
GoodTherapy.org (May 3, 2012), available at goodtherapy.org/blog/financial-
stress-significant-risk-factor-for-suicide-0503123 (citing Y. Wang, J. Sareen, 
T.O. Afifi, S.L. Bolton, E.A. Johnson, “Recent Stressful Life Events and Suicide 
Attempt,” Psychiatric Annals (2012), 42.3, 101-08) (unless otherwise indicated, all 
links in this article were last visited Oct. 8, 2019).

4 Ann Marsh, “Could Financial Planners Help Stem the Rate of Military Suicides?,” 
Financial-Planning.com (May 5, 2014), available at financial-planning.com/news/
could-financial-planners-help-stem-the-rate-of-military-suicides.

5 “Suicide Among Veterans and other Americans,” U.S. Dep’t of Veteran Affairs 
Office of Mental Health and Suicide Prevention (Aug. 3, 2016; updated August 
2017), available at www.mentalhealth.va.gov/docs/2016suicidedatareport.pdf.

6 “VA National Suicide Data Report 2005-2016,” U.S. Dept. of Veteran Affairs 
Office of Mental Health and Suicide Prevention (September 2018), available at 
www.mentalhealth.va.gov/docs/data-sheets/OMHSP_National_Suicide_Data_
Report_2005-2016_508.pdf.
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 Beyond the quantitative studies, other more personal 
examples of financial problems contributing to veteran 
suicide exist. A 2013 news article cited two directors of 
separate veteran nonprofit organizations: Christopher 
Fitzpatrick, “deputy director of VeteransPlus, a nonprofit 
that has fielded more than 170,000 calls from ex-service 
members with imminent financial concerns,” and Kristy 
Kauffman, “executive director of Code of Support, an 
Alexandria, Va.-based nonprofit that seeks to ‘bridge the 
gap between civilian and military America.’” 
 Both agreed that poverty was one factor behind the 
veterans’ suicide rate and that it, in fact, increases the 
risk.7 As an example, the article describes a 30-year-old 
veteran who served in both Iraq and Afghanistan, where 
he had commanded up to 30 people and had responsi-
bility for millions of dollars of military equipment, yet 
upon his return home he was unable to obtain a job at his 
local McDonald’s or dozens of other local companies. 
Unemployment led to financial difficulties and what he 
described as a “very, very, dark place” where he consid-
ered suicide over his feelings that he couldn’t take care of 
his family. Fortunately, this veteran cited his supportive 
wife as the reason he is still alive.
 A similar article examining this phenomenon describes 
another veteran who, under the pressure of more than 
$100,000 of debt, the threat of losing his security clear-
ance, and caring for two severely ill children, considered 
suicide in order for his family to receive his military life 
insurance proceeds,8 which did not exclude payment of 
benefits as a result of death by suicide. Fortunately for this 
veteran as well, a supportive third party intervened. During 
a short, humiliating and counterproductive meeting with 
a military-contracted financial educator, another educator 
overheard the veteran’s consultation and stepped in to offer 
free financial planning, education and help in dealing with 
the family’s creditors. Although the planner lost her job for 
operating outside the scope of her employment, she was 
credited by this veteran with saving his life, and she has 
gone on to work with a less restrictive military contractor.
 Recently, I observed an example of the desperation 
driving this unfortunate phenomenon. A female member 
of the military (who I met at an airport and to whom I 
was bragging about the recent passage of the Honoring 
American Veterans in Extreme Need (HAVEN) Act of 
20199) told me that she feared filing for bankruptcy to 
relieve her significant financial problems. 
 She had been told by a superior that doing so could 
lead to the loss of her military security clearances and 
that, most likely, she would be denied further promotions. 
She admitted she had been “suicidal” over the stress of 
being unable to repay her obligations and unable to take 
advantage of the relief afforded by a bankruptcy dis-
charge. Rather than file, she cashed in her retirement sav-
ings and scrimped for more than eight years to become 
debt-free. While such consequences do not necessarily 
follow from a bankruptcy filing, concerns over the effect 

of a bankruptcy filing on a servicemember’s career are 
cited in a 2013 report and persist as one reason why vet-
erans often do not seek help for their financial difficul-
ties. “Soldiers concerned with losing their security clear-
ance will avoid requesting assistance from their chain of 
command while discretely pursuing risky alternatives for 
resolving debt.”10

 For many veterans battling financial problems, the time 
for proactive planning or creditor negotiations may have 
slipped away, leaving bankruptcy as the only remaining 
feasible option. However, until the recent passage of the 
HAVEN Act, disability benefits paid to veterans by the VA 
or DoD were included as part of a debtor’s “current month-
ly income” (CMI).11 The HAVEN Act put such payments 
on par with Social Security benefits, which are excepted 
from CMI. This change will allow disabled veterans and 
their families who otherwise might not have been afforded 
a full opportunity to use the Bankruptcy Code as a solution 
to their financial crisis to have a better chance at a fresh 
start, and maybe avoid the hopelessness that can spur more 
drastic and tragic options.
 Thanks go to Immediate Past ABI President Ted 
Gavin (Gavin/Solmonese LLC; Wilmington, Del.) for cre-
ating ABI’s Task Force on Veterans and Servicemember 
Affairs and its members, who have worked so hard garner-
ing support for the HAVEN Act. Their efforts on behalf of 
veterans continue.12

 A very special thanks go to ABI Executive Director 
Sam Gerdano for all of his behind-the-scenes magic, help-
ing ensure that the legislation was enacted during this time 
of congressional stall.  
 Finally, during National Veterans and Military Families 
Month, ABI is delighted to present the inaugural Service 
to Veterans Award to Jay Bender (Bradley Arant Boult 
Cummings LLP; Birmingham, Ala.), a founding mem-
ber of the Task Force and co-chair of the Task Force’s 
Legislative Committee. He will be honored on Veterans’ 
Day (Nov. 11) at the Hon. Steven W. Rhodes Consumer 
Bankruptcy Conference in Detroit.  abi

7 Bill Briggs, “Financial Strain Pushes Many Veterans to the Breaking Point,” NBC News (May 4, 2013), 
available at nbcnews.com/feature/in-plain-sight/financial-strain-pushes-many-veterans-breaking-
point-v17987594. 

8 Marsh, supra n.4.
9 P.L. 116-52 (Aug. 23, 2019).

10 Lt. Col. Samuel R. Cook, U.S. Army Reserve, “Financial Instability: Suicide’s Weapon of Choice,” 
(March 2013), available at https://apps.dtic.mil/dtic/tr/fulltext/u2/a589131.pdf. For more information 
and resources for service members concerned about how their debt will affect their service, see 
Holly Petraeus, “Are Unpaid Debts a Military Career-Killer?,” Consumer Financial Protection Bureau 
(Jan. 9, 2015), available at consumerfinance.gov/about-us/blog/are-unpaid-debts-a-military-career-
killer; Cara O’Neill, “Will Bankruptcy Affect My Military Security Clearance?,” Nolo.com, available at 
nolo.com/legal-encyclopedia/will-bankruptcy-affect-my-military-security-clearance.html.

11 11 U.S.C. § 101(10A).
12 The Task Force has the following committees, all actively working on initiatives: Pro Bono, 

Legislation, Financial Education, Outreach and Tribal Affairs. Visit the Task Force’s website for more 
information (veterans.abi.org/committees).

[W]hen military service 
ends, many veterans ... find 
themselves engaged in other 
more personal battles. Abstract, 
faceless enemies arise, just as 
relentless and unforgiving as 
the foes previously encountered 
on the literal battlefield. 
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Event Roundup
Annual Georgetown Program Delivers 
Judicial Insights

The Bankruptcy Views from the Bench program 
is always one of ABI’s top-rated programs, and 
the 2019 version — held Sept. 20 at Georgetown 

University Law Center in Washington, D.C. — was no 
exception. The program provided a unique opportunity for 
bankruptcy practitioners to hear from 17 sitting and retired 
bankruptcy judges from New York, Delaware, New Jersey, 
Virginia, Illinois, Maryland, Georgia and Florida during a 
full day of high-quality CLE and networking opportunities. 
 This year’s topics covered issues related to sales, 
including the “super speedy” prepack, dilemmas of the 
creditors’ committee, avoidance issues, a debate on the 
standard of disinterestedness and much more. The 2019 
version of the Great Debates featured two closely contested 
appellate issues.
 The first issue was whether a creditor in possession of 
a debtor’s collateral must surrender it to avoid a stay vio-
lation — an issue headed for the U.S. Supreme Court in 
the City of Chicago parking ticket matter. Hon. Michael E. 
Wiles (U.S. Bankruptcy Court (S.D.N.Y.); Hartsdale) mod-
erated the debate between Hon. Eugene R. Wedoff (ret.) 
and Craig Goldblatt (WilmerHale; Washington, D.C.). 

 Next, the debate on whether to change the standard of 
disinterestedness was moderated by Thomas M. Horan 
(Fox Rothschild LLP; Wilmington, Del.) and pitted two 
newly retired bankruptcy judges in opposing arguments: 
Hon. Kevin J. Carey (D. Del.; Wilmington) and Hon. 
Robert E. Gerber (S.D.N.Y.; New York). The conference 
also featured a small-group lunchtime breakout session that 
dove deeper into the morning’s topics, so attendees could 
enjoy a more interactive learning environment. 
 Hon. Michelle M. Harner (U.S. Bankruptcy Court 
(D. Md.); Baltimore) served as judicial chair, and Donald 
A. Workman (BakerHostetler; Washington, D.C.) was 
program chair, taking over from founding program chair 
David R. Kuney.
 ABI thanks our partners at Georgetown Law CLE and 
the many financial supporters, including event sponsors 
Cravath, Swaine & Moore LLP; Gavin/Solmonese LLC; 
McGuireWoods LLP; Pachulski Stang Ziehl & Jones 
LLP; Polsinelli; Skadden, Arps, Slate, Meagher & Flom 
LLP; and Sherwood Partners, Inc., and general sponsors 
Arent Fox LLP; Arnold & Porter Kaye Scholer LLP; 
BakerHostetler; Ballard Spahr LLP; Barnes & Thornburg 
LLP; Blank Rome LLP; Caplin & Drysdale, Chtd.; Cleary 
Gottlieb Steen & Hamilton LLP; Cole Schotz P.C.; DLA 
Piper; Drinker Biddle & Reath LLP; Foley & Lardner 
LLP; Fox Rothschild LLP; Gibbons P.C.; Hunton Andrews 
Kurth LLP; McDermott Will & Emery, LLP; Milbank 

Norman N. Kinel (Squire Patton Boggs (US) LLP; New York), Hon. Kevin 
Gross (U.S. Bankruptcy Court (D. Del.); Wilmington), Hon. Michael B. Kaplan 
(U.S. Bankruptcy Court (D. N.J.); Trenton), Hon. Laurel Myerson Isicoff (U.S. 
Bankruptcy Court (S.D. Fla.); Miami) and Laura Davis Jones (Pachulski 
Stang Ziehl & Jones LLP; Wilmington, Del.) (l-r) discussed current issues 
concerning and new dilemmas for committees.

Hon. Robert D. Drain (U.S. Bankruptcy Court (S.D.N.Y.); New York) (r) chats 
with Peter M. Friedman (O’Melveny & Myers LLP; New York). 

Founding Program Chair David R. Kuney (c) was spotlighted for his 
dedication to the conference by ABI Executive Director Sam Gerdano (l) 
and Jill Castleman, executive director of the Office of Executive and Legal 
Education at Georgetown Law.

Hon. Carla E. Craig (U.S. Bankruptcy Court (E.D.N.Y.); Brooklyn) (l) presents 
on recent confirmation hot topics as Jay M. Goffman (Skadden, Arps, Slate, 
Meagher & Flom LLP; New York) looks on.
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LLP; Morrison & Foerster LLP; O’Melveny & Myers 
LLP; Otterbourg P.C.; Paul, Weiss, Rifkind, Wharton & 
Garrison LLP; Pillsbury Winthrop Shaw Pittman LLP; 
Proskauer; Richards, Layton & Finger, PA; Squire Patton 
Boggs (US) LLP; Venable LLP; Weil, Gotshal & Manges 
LLP; Willkie Farr & Gallagher LLP; WilmerHale; and 
Womble Bond Dickinson (US) LLP.

200 Converge on UMKC’s Campus for 
the Midwestern Bankruptcy Institute

 ABI and the University of Missouri-Kansas City School 
of Law hosted 200 attendees from all over the Midwest 
at the Midwestern Bankruptcy Institute, held Oct. 3-4 at 
the university’s Volker Campus in Kansas City, Mo. This 
year’s program featured business and consumer tracks and 
more than a dozen bankruptcy, district and appellate judges 
on the faculty, and offered up to 12.9 hours of CLE credit, 
including up to 3.5 hours of ethics.
 The conference opened with the annual Frank W. Koger 
Memorial Luncheon and Lecture (sponsored by Carmody 
MacDonald P.C. and Husch Blackwell), which focused on 
the ABI Consumer Commission’s Final Report, released 
last April. An ABI Talks plenary session followed, which 

discussed venue reform, economic forecasts, sovereign citi-
zens and marijuana issues. Other sessions included a mock 
dischargeability hearing, a health care panel, hot topics in 
both consumer and agriculture law, professional fees and 
what not to put in a chapter 11 plan. Attendees also enjoyed 
a networking reception following the first day’s sessions.
 Special thanks go to Judicial Chair Hon. Dennis R. 
Dow (U.S. Bankruptcy Court (W.D. Mo.); Kansas City) 
and Co-Chairs Jill D. Olsen (The Olsen Law Firm, LLC; 
Liberty, Mo.) and Paul D. Sinclair (Sandberg Phoenix & 
von Gontard P.C.; Kansas City, Mo.), along with the advi-
sory board, for putting together a successful program. 
 Special  thanks also go to Premium Sponsors 
MorrisAnderson & Associates and Polsinelli; Patron 
Sponsors Berkeley Research Group, LLC, Bryan 
Cave Leighton Paisner LLP, Gavin/Solmonese LLC, 
GlassRatner Advisory & Capital Group LLC, IronHorse 
LLC, Lathrop Gage LLP, Sandberg Phoenix & von 
Gontard P.C., Spencer Fane LLP, Stinson LLP, Thompson 
Coburn LLP, Tittle Advisory Group, Inc., Williams-
Keepers LLC and Wilmington Trust; and Supporting 
Sponsors Fox Forensic Accounting, LLC, Hinkle Law 
Firm LLC and Kutak Rock LLP.
 Stay tuned for information on next year’s program by 
visiting abi.org/events.  abi

ABI held the Hon. Eugene R. Wedoff Seventh Circuit Consumer Bankruptcy 
Conference on Oct. 14 at the Jenner & Block Conference Center in 
Chicago. The “Savings in a Chapter 13” panel (at left) included John M. 
Hauber (Office of the Chapter 13 Standing Trustee; Indianapolis), Retired 
Bankruptcy Judge Wedoff (the conference’s namesake) and John W. 
Menn (Steinhilber Swanson LLP; Oshkosh, Wis.) (l-r).

Judge Wedoff Consumer Conference Held in the Windy City

Eric L. Johnson (Spencer Fane LLP; Kansas City, Mo.) (r) moderated 
the ABI Talks session, which featured (from left) Thomas M. Horan (Fox 
Rothschild LLP; Wilmington, Del.), Mark T. Benedict (Husch Blackwell LLP; 
Kansas City, Mo.), Mathew A. Petersen (Spencer Fane LLP; Kansas City, 
Mo.) and Prof. William K. Black (University of Missouri-Kansas City School 
of Law; Kansas City, Mo.).

Nancy A. Peterman (Greenberg Traurig, LLP; Chicago), Richard T. 
Arrowsmith (Alvarez & Marsal; Washington, D.C.) and John J. Cruciani 
(Husch Blackwell LLP; Kansas City, Mo.) (l-r) discussed the risk of 
administratively insolvent health care cases.
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Richards ,  Layton & Finger,  PA in 
Wilmington, Del., announced that five 
attorneys have been selected as Delaware 

Super Lawyers for 2019: Mark D. Collins, an ABI 
member since 1993; Daniel J. DeFranceschi, an 
ABI member since 1997; John H. Knight, an 
ABI member since 2004; Michael J. Merchant, 
an ABI member since 2005; and Russell C. 
Silberglied, an ABI member since 2005. In addi-
tion, Amanda R. Steele, an ABI member since 
2011, was named a Delaware “Rising Star.”
 Williams Mullen announced that Michael D. 
Mueller, Jennifer M. McLemore and Bennett 
Eastham have joined the firm’s Bankruptcy and 
Creditors’ Rights Practice in Richmond, Va. Mr. 
Mueller and Ms. McLemore join the firm as 
partners, while Mr. Eastham is an associate. Mr. 
Mueller, who is also chair of the practice, has 
been an ABI member since 1999. An ABI mem-
ber since 2004, Ms. McLemore serves on ABI’s 
Board of Directors, was a member of ABI’s “40 
Under 40” steering committee, serves on the 
advisory board of ABI’s Southeast Bankruptcy 
Workshop and is a fundraising committee mem-
ber of ABI’s Endowment Fund. Mr. Eastham 
joined ABI in 2019.
 Potter Anderson & Corroon LLP announced 
the addition of Christopher M. Samis and 
L. Katherine Good as partners in the firm’s 
Bankruptcy and Restructuring Practice. Aaron 
H. Stulman also joins the firm as an associate. 
Mr. Samis has been an ABI member since 2007; 
Ms. Good has been an ABI member since 2009; 
and Mr. Stulman has been an ABI member since 
2012. Mr. Samis and Ms. Good serve on the 
advisory board of ABI’s Delaware Views from 
the Bench program.
 Fox Rothschild LLP announced that Bryan 
S. Kaplan has joined the firm as a partner in 
its Financial Restructuring and Bankruptcy 
Department in Atlanta. His experience includes 

handling commercial creditors’ rights before state 
and federal courts, and he represents clients in com-
mercial litigation matters involving collections, 
construction, employment, insurance contracts, 
personal and real property, and secured lending. 
Mr. Kaplan has been an ABI member since 2012.
 Alex F. Mattera has joined Partridge Snow 
& Hahn, LLP in Boston as a member of the 
firm’s Litigation and Commercial Restructuring 
and Asset Recovery Practice Groups. He has 
been an ABI member since 2000. 
 Engelman Berger, PC announced that Steven 
N. Berger, David Wm. Engelman, Scott B. 
Cohen and Patrick A. Clisham have been 
selected as Southwest Super Lawyers for 2019. 
Mr. Berger, who has been an ABI member since 
1992, was also selected as a “Top 50 Arizona 
Lawyer.” Mr. Engelman has been an ABI mem-
ber since 1999. Mr. Cohen, who has been an ABI 
member since 1998, serves on the board of direc-
tors for The American Board of Certification. An 
ABI member since 2006 and member of ABI’s 
Board of Directors, Mr. Clisham serves as a 
coordinating editor of the ABI Journal and edu-
cation director of ABI’s Ethics and Professional 
Compensation Committee.
 BakerHostetler announced that Cecily 
A. Dumas has joined the firm’s Los Angeles 
office as a partner. She practices in business 
restructuring and insolvency, focusing on credi-
tors’ rights. An ABI member since 2010, Ms. 
Dumas is a Fellow of the American College of 
Bankruptcy and serves on the advisory board of 
ABI’s Views from the Bench program.
 Young Conaway Stargatt & Taylor, LLP 
announced that associate Joseph M. Mulvihill has 
joined the firm’s Wilmington, Del., office. He has 
represented clients through the chapter 11 process, 
as well as debtors, lenders, purchasers and official 
committees of unsecured creditors. Mr. Mulvihill 
has been an ABI member since 2016.  abi

Members in the News

 Hon. Scott M. Grossman has been appointed by the U.S. Court of Appeals for the Eleventh Circuit as a bankruptcy judge for the Southern District 
of Florida in Fort Lauderdale, Fla. Before his appointment, he was a shareholder with Greenberg Traurig, PA in its Global Restructuring and Bankruptcy 
Practice. Judge Grossman represented distressed companies, debtors, secured and unsecured creditors, official committees, trustees, landlords and 
purchasers of distressed assets. He began his legal career in the Attorney General’s Honors Program at the U.S. Department of Justice, where he was a 
trial attorney in the Tax Division, Civil Trial Southern Section, from 1999-2004. Judge Grossman has been an ABI member since 2004.
 The current 14-year term for Hon. Eric L. Frank of the U.S. Bankruptcy Court for the Eastern District of Pennsylvania is due to expire on Feb. 13, 
2020. The U.S. Court of Appeals for the Third Circuit is considering his reappointment to a new term. Members of the bar and the public are invited 
to submit comments for consideration by the court of appeals regarding the reappointment of Judge Frank. All comments should be directed to 
frank_reappointment@ca3.uscourts.gov or Margaret Wiegand, Circuit Executive, Office of the Circuit Executive, 22409 U.S. Courthouse 601 Market St., 
Philadelphia, PA 19106-1790. Comments must be received no later than noon on Nov. 6, 2019. Judge Frank has been an ABI member since 2007.
 In addition, the U.S. Court of Appeals for the D.C. Circuit is seeking applications for a 14-year appointment as U.S. bankruptcy judge for the District 
of Columbia. The position is located in Washington, D.C., and will be available on March 23, 2020, pending successful completion of a background 
investigation. Applications must be submitted electronically by midnight on Nov. 15, 2019. A cover letter, a completed and signed application form, and 
related documents should be sent as PDF documents to bankruptcyjudgeapplication@cadc.uscourts.gov. For more information, visit cadc.uscourts.gov/
internet/home.nsf/Content/VL+-+Human+Resources+-+Bankruptcy+Judge+Vacancy1.

Bankruptcy Court Updates

Cecily A. Dumas

Jennifer M. McLemore

Bryan S. Kaplan
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2019 Class of “40 Under 40” 
Honorees Announced

ABI announced 
t h e  h o n o r -
e e s  o f  i t s 

“40 Under 40” class 
for 2019 on Oct. 15. 
The initiative identi-
fies 40 top industry 
professionals under 
age 40. The honorees 
will be recognized at a 
special ceremony during ABI’s 2019 Winter Leadership 
Conference, taking place Dec. 5-7 at the Terranea Resort 
in Rancho Palos Verdes, Calif. ABI’s 2019 class of “40 
Under 40” honorees are:

• Michael Addeo (GSO Capital Partners; New York); 
• Michael Balistreri (Alvarez & Marsal; New York);
• Camille C. Bent (BakerHostetler LLP; New York); 
• Kimberly A. Brown (Landis Rath & Cobb LLP; 
Wilmington, Del.); 
• Jose Carles (Carles Cuesta Abogados; Madrid, Spain); 
• Justin F. Carroll (Guggenheim Partners Investment 
Management; New York); 
• Bradley Cosman (Perkins Coie LLP; Phoenix); 
• Julie A. Cvek Curley (Kirby Aisner & Curley LLP; 
Scarsdale, N.Y.); 
• Ryan J. Dattilo (U.S. Senate Committee on the 
Judiciary; Washington, D.C.); 
• Monique B. DiSabatino (Saul Ewing Arnstein & 
Lehr; Wilmington, Del.); 
• Ashley A. Edwards (Parker Poe; Charlotte, N.C.); 
• Prof. Pamela Foohey (Indiana University Maurer 
School of Law; Bloomington, Ind.); 
• Gregory W. Fox (Goodwin Procter LLP; New York);
• Michael Fuller (OlsenDaines; Portland, Ore.); 
• Prof. Brook E. Gotberg (University of Missouri Law 
School; Columbia, Mo.); 
• Christopher T. Greco (Kirkland & Ellis LLP; 
New York); 
• Amy Denton Harris (Stichter, Riedel, Blain & 
Postler, P.A.; Tampa, Fla.); 
• Andrew C. Helman (Murray, Plumb & Murray; 
Portland, Maine); 
• Adam D. Herring (U.S. Department of Justice, 
Executive Office for U.S. Trustees; Washington, D.C.); 
• George R. Howard (Skadden, Arps, Slate, Meagher 
& Flom LLP; New York); 
• Robert Klamser (Stretto; Denver); 
• Angela M. Libby (Davis Polk & Wardwell LLP; 
New York); 
• Jessica H. Liou (Weil, Gotshal & Manges LLP; 
New York); 
• David A. Mawhinney (K&L Gates LLP; Boston); 
• Ashley McDow (Foley & Lardner LLP; Los Angeles);
• Megan W. Murray (Buchanan Ingersoll & Rooney; 
Tampa, Fla.); 

• Edward E. Neiger (ASK LLP; New York); 
• Russell A. Perry (Ankura; Dallas); 
• Charissa Potts (Freedom Law, PC; Eastpointe, Mich.);
• Brandy M. Rapp (Whiteford Taylor Preston, LLP; 
Roanoke, Va.) ;
• Ivan J. Romo Valdovinos (SOELI Consulting; 
Mexico City, Mexico);
• Tara J. Schellhorn (Riker Danzig Scherer Hyland & 
Perretti, LLP; Morristown, N.J.); 
• Alexandra R. Schnapp (U.S. Bankruptcy Court 
(N.D. Ga.); Atlanta); 
• Marc N. Swanson (Miller, Canfield, Paddock and 
Stone, PLC; Detroit); 
• Jennifer M. Taylor (O’Melveny & Myers LLP; 
San Francisco); 
• Spencer M. Ware (AlixPartners LLP; New York); 
• Matthew L. Warren (King & Spalding LLP; Chicago);
• Lindsi M. Weber (Polsinelli PC; Phoenix); 
• Nicholas J. Zluticky  (Stinson LLP; Kansas 
City, Mo.); and
• Evan J. Zucker (Blank Rome LLP; New York).

 “This 2019 class of honorees is incredibly accom-
plished and diverse, and well representative of the multi-
disciplinary nature of our community,” said ABI Executive 
Director Samuel J. Gerdano. “We look forward to engag-
ing these young leaders in the full range of ABI’s activi-
ties, in service to the profession.”
 Honorees were chosen from both large and small 
firms from every region of the nation, and represent 
diverse practice areas such as law, finance, consulting, 
academia, government and more. The age range of this 
year’s class is between 34-40 years old, with 26 of the 
honorees having applied previously to ABI’s “40 under 
40” initiative. Twenty-two members of this year’s class 
are male and 18 are female, and six of the honorees 
are minorities. Every circuit has two members repre-
sented in this year’s class, other than the Fifth Circuit, 
which has one. For the first time in ABI’s “40 under 
40” initiative, two honorees are located outside the U.S. 
(Mexico and Spain).
 Nominations were submitted earlier this year by the 
candidates themselves or by colleagues via the initiative’s 
website, abi40under40.org. More than 350 candidates, 
each with outstanding records of professional achievement 
and community leadership, were evaluated by 12 judges. 
Eighty percent of the applicants were partners, directors or 
managing directors at their firms.
 A steering committee of experienced profession-
als from ABI’s current leadership established the cri-
teria for selection and chose the honorees. Members 
of the steering committee included Chair Jennifer 
M. Meyerowitz (Summit Investment Management 
LLC; Atlanta), John R. Bollinger (Boleman Law 
Firm, PC; Hampton, Va.), Chief Bankruptcy Judge 
Daniel P. Collins (D. Ariz., Phoenix), Paul H. Deutch 
(Omni Agent Solutions; New York), James R. Irving 
(Bingham Greenebaum Doll LLP; Louisville, Ky.), 

What’s Happening at ABI
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Eric L. Johnson (Spencer Fane LLP; Kansas City, 
Mo.), Ericka F. Johnson (Womble Bond Dickinson 
(US) LLP; Wilmington, Del.), Kristina M. Johnson 
(Jones Walker LLP; Jackson, Miss.), Melissa S. Kibler 
(Mackinac Partners; Chicago), Douglas L. Lutz (Frost 
Brown Todd LLC; Cincinnati), Kimberly A. Posin 
(Latham & Watkins LLP; Los Angeles) and Adrienne 
K. Walker (Mintz, Levin, Cohn, Ferris, Glovsky and 
Popeo, P.C.; Boston).
 The goal of ABI’s “40 Under 40” initiative is not sim-
ply to create a one-time ceremony, but to fully engage 
those selected as future leaders in the insolvency profes-
sion and to build on the initiative each year. The ABI staff 
have created a year-round promotional campaign in the 
ABI Journal and at all of its CLE programs in consultation 
with the steering committee.
 For more information and a list of previous years’ hon-
orees, visit abi40under40.org.

Paskay Seminar Kicks Off 2020 
Season of CLE
 Join ABI and Stetson University College of Law 
for the 44th Annual Alexander L. Paskay Memorial 
Bankruptcy Seminar, a memorial CLE program honor-
ing the lifetime achievements of the late Bankruptcy 
Judge Alexander L. Paskay. The event will be held 
Jan. 15-17, 2020, at the newly renovated Westin Tampa 
Waterside, convenient to restaurants and attractions in 
central Tampa, Fla.
 Continuing an annual legacy of insightful and timely 
programming, this year’s seminar features prominent 
regional and national speakers, joined by 10 bankruptcy 
judges, to discuss the most current commercial and con-
sumer bankruptcy issues. Included are several network-
ing events. Earn up to 14.1/14 hours of CLE/CPE credit, 
including 1.8/1.5 hours of ethics.
 Florida lost a bankruptcy giant this year with the tragic 
passing of Judge Paul Glenn. The Paskay seminar will 
honor his memory with a special opening ethics program: 
WWJGD (What Would Judge Glenn Do)?
 Another session, “Admissibility of Electronic Evidence 
at Trial,” will feature a mock trial of a fraudulent-transfer 
case demonstrating email, Facebook, Instagram, smart-
phone, messaging and metadata issues. This panel will be 
led by Hon. Mindy A. Mora (U.S. Bankruptcy Court (S.D. 
Fla.); West Palm Beach) and Hon. Michael G. Williamson 
(U.S. Bankruptcy Court (M.D. Fla.); Tampa). 
 The annual Paskay Memorial Luncheon and Keynote 
will be “Private Equity: Buy It and Then Break It — the 
Cautionary Tale from Retail Bankruptcies,” by noted 
scholar Prof. Edward Janger (Brooklyn Law School; 
Brooklyn, N.Y.). He will be taking a look behind the head-
lines of retail liquidations to assess what the empirical data 
tells us about the role of PE.
 “Mental Health and Mindfulness in Restructuring 
Matters” will be a presentation on wellness, perfor-
mance enhancement and mindfulness in your practice, 
by Paul S. Singerman (Berger Singerman LLP; Miami). 
The always-popular “Judicial Merry-Go-Round” will 

feature judge-led rapid-fire roundtables focusing on 
today’s most provocative issues, with judges changing 
tables every 12 minutes. Presenting judges will include 
Hon. Roberta A. Colton (U.S. Bankruptcy Court (M.D. 
Fla.); Orlando), Hon. Caryl E. Delano (U.S. Bankruptcy 
Court (M.D. Fla.); Tampa), Hon. Jeffery P. Hopkins 
(U.S. Bankruptcy Court (S.D. Ohio); Cincinnati), 
Hon. Laurel Myerson Isicoff (U.S. Bankruptcy Court 
(S.D. Fla.); Miami), Hon. Cynthia C. Jackson (U.S. 
Bankruptcy Court (M.D. Fla.); Tampa), Hon. Catherine 
Peek McEwen (U.S. Bankruptcy Court (M.D. Fla.); 
Tampa) and Hon. Karen K. Specie (U.S. Bankruptcy 
Court (N.D. Fla.); Tallahassee), along with Judges Mora 
and Williamson.
 Register at abi.org/events by Nov. 22 and save $50.

Judge Hale Receives Norton Award 
B a n k r u p t c y  J u d g e  H a r l i n  D . 
“Cooter” Hale of the U.S. Bankruptcy 
Court for the Northern District of 
Texas received the 14th Annual 
Judge William L. Norton, Jr. Judicial 
Excellence Award, presented by ABI 
and Thomson Reuters. The award was 
presented during the ABI luncheon on 
Nov. 1 at the National Conference of 
Bankruptcy Judges annual meeting in 

Washington, D.C. Presenting the award were his judi-
cial colleagues, Barbara J. Houser and Stacey G. C. 
Jernigan of the U.S. Bankruptcy Court of the Northern 
District of Texas.
 Judge Hale has served as a U.S. bankruptcy judge since 
2002. He was in private law practice in Dallas from 1983-
2002 with Strasburger & Price; Hale, Spencer; McGuire, 
Craddock & Strother; and Baker & McKenzie. After grad-
uating with high honors from Louisiana State University 
Law School, he clerked for Hon. James L. Dennis, associ-
ate justice of the Louisiana Supreme Court, from 1982-83.
 The Norton Award recognizes judicial excellence 
in the fields of scholarship, publishing and education. 

Rep. Ben Cline (R-Va.) 
(r) met with ABI 
Executive Director 
Sam Gerdano to mark 
the enactment of 
the Small Business 
Reorganization Act into 
law. Rep. Cline, holding 
a copy of the October 
2019 issue of the 
ABI Journal that covered 
the recent bankruptcy 
laws, was the bill’s 
sponsor in the House 
of Representatives, 
along with House 
Judiciary Subcommittee 
Chairman David 
Cicilline (D-R.I.).

ABI Meets with SBRA Co-Sponsor

Hon. Harlin D. Hale
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Recent honorees of the award include Judges Keith 
Lundin (2018), Mary F. Walrath (2017) and Eugene 
R. Wedoff (2016).  
 Judge Hale’s opinions are known for their scholarship 
on complex issues, and he’s written numerous articles on 
recent developments, including for the ABI Journal. He is 
also a visiting professor at Southern Methodist University 
Dedman School of Law. He has served on the planning 
committee for the “Starting Out Right” program of the 
Young Lawyers Division of the State Bar of Texas’s 
Bankruptcy Section. Judge Hale has also co-chaired the 
annual University of Texas Consumer Bankruptcy Practice 
Conference and lectured for the Academy of American and 
International Law’s International Bankruptcy Session.
 Elected as a Fellow of the American College of 
Bankruptcy and a Master of the John C. Ford American 
Inn of Court, Judge Hale has mentored scores of young 
lawyers and law clerks, earning the Outstanding Mentor 
Award from the State Bar in 2013. An ABI member since 
2003, he is also a member of the Dallas Bar Association, 
Dallas Bankruptcy Bar Association, Louisiana State Bar 
Association, Texas Bar Association (Bankruptcy Section 
Chair, 2011-12), Federal Bar Association (Bankruptcy 
Section Chair, 2006-07), American Bar Association and 
National Conference of Bankruptcy Judges (Fifth Circuit 
Governor, 2011-14).
 Members of the Norton Award selection committee are 
Robert M. Charles (Lewis Roca Rothgerber Christie LLP; 
Tucson, Ariz.), Dennis J. Connolly (Alston & Bird LLP; 
Atlanta), J. Ford Elsaesser (Elsaesser Anderson Chtd.; 
Sandpoint, Idaho), Robert M. Fishman (Fox Rothschild 
LLP; Chicago), Richard Lieb (New York) and Deborah 
D. Williamson (Dykema Gossett PLLC; San Antonio). 

Elevate Your Understanding 
with “Eye on Bankruptcy”

 Join ABI for the October and November episodes of 
“Eye on Bankruptcy.” Guests for the October show were 
Bankruptcy Judge Kevin R. Huennekens (E.D. Va; 
Richmond) and Rosa J. Evergreen (Arnold & Porter 
Kaye Scholer LLP; Washington, D.C.). Among the cases 
analyzed was a Third Circuit opinion concluding that a 

tax foreclosure could be avoided as a preference, while 
attempting to distinguish the Supreme Court’s opinion in 
BFP v. Resolution Trust Corp. The episode aired Oct. 31.
 They also discussed a frequently litigated issue: the 
remedies and recoveries potentially available when a trans-
fer is avoided as a fraudulent conveyance. In addition, the 
guests addressed an opinion on which the courts remain 
hopelessly divided into three camps, 14 long years after 
BAPCPA’s enactment: whether a chapter 13 debtor may 
make voluntary contributions to a retirement plan, such as 
a 401(k), during the life of her chapter 13 plan, or whether 
those contributions are part of “disposable income” and 
thus must be devoted to plan payments.

T h e  N o v e m b e r 
show, which airs on 
Nov. 21,  features 
Chief Bankruptcy 
Judge  Jef fery  P . 
Hopkins (S.D. Ohio; 
C i n c i n n a t i )  a n d 
Jennifer B. Kimble 
(Lowenstein Sandler 
LLP;  New York) 

analyzing opinions from October. Prof. Charles J. Tabb 
(University of Illinois; Champaign, Ill.) will host.
 The final show 
of the year features 
Bankruptcy Judge 
Thomas J. Catliota 
(D. Md; Greenbelt) 
and Kelly DiBlasi 
(Weil ,  Gotshal & 
Manges LLP; New 
York) and will air 
on  Dec .  26 .  The 
program qualifies for CLE credit in some circumstances. 
An archive of more than 40 past episodes is available at 
eyeonbankruptcy.com. 

Silver Anniversary Rocky Mountain 
Conference Returns to Denver in January
 ABI welcomes you back to Denver for the 25th Annual 
Rocky Mountain Bankruptcy Conference! This 2020 
election-themed event is sure to bring out your patriotic 
spirit as it examines recent and proposed legislation and 
new case law. Grassroots, hands-on training will also be 
offered on the how-tos of working with valuation experts 
and creating plans. 
 In addition to panels on chapter 11 plan strategy and 
preference law developments, Colorado Attorney General 
Phil Weiser will present a special topic: “Protecting the 
People and the State: Addressing the Opioid Crisis.” 
Featured topics include “Make Your Assets Count! 
Vote for a Great Expert and Get Them Qualified with 
the Court,” “Special-Purpose Entities and Single-Asset 
Real Estate Insolvencies,” “Agriculture Bankruptcy 
in Chapters 7, 11 and 12 under the New Debt Limits,” 
“Mental Health, Professionalism and Burnout” and 
“Bankruptcy and Family Law.”

Host Charles Tabb (University of Illinois College of Law; Champaign, Ill.) (l) 
welcomed guests Rosa Evergreen (Arnold & Porter Kaye Scholer LLP; 
Washington, D.C.) (c) and Bankruptcy Judge Kevin Huennekens (E.D. Va.; 
Richmond) for the October episode of “Eye on Bankruptcy.” 

Hon. Jeffery Hopkins Jennifer Kimble

Hon. Thomas Catliota Kelly DiBlasi
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 Conference leadership includes Judicial Co-Chairs 
Hon. Kevin R. Anderson (U.S. Bankruptcy Court 
(D. Utah); Salt Lake City), Hon. Joseph G. Rosania, (U.S. 
Bankruptcy Court (D. Colo.); Denver), and Co-Chairs 
Chad S. Caby (Lewis Roca Rothgerber Christie LLP; 
Denver) and Gil A. Miller (Rocky Mountain Advisory; 
Salt Lake City). Ten judges from the Eighth and Tenth 
Circuits are on the faculty this year.
 The International Women’s Insolvency & Restructuring 
Confederation (IWIRC) will hold its annual three-hour pro-
gram prior to the start of the Rocky Mountain Bankruptcy 
Conference on Jan. 23.
 The program, which includes both a business and con-
sumer track, is eligible for 10.4 hours of general CLE cred-
it, including 2.5 hours of ethics/professionalism, in states 
calculating CLE on a 60-minute hour, and 12.5 hours of 
general CLE credit, including 3 hours of ethics/profession-
alism, in 50-minute-hour states.
 Financial sponsors include Berkeley Research Group, 
LLC; Cohne Kinghorn, PC; Durham Jones & Pinegar; 
Kutner Brinen PC; Onsager | Fletcher | Johnson LLC; 
Otten Johnson Robinson Neff & Ragonetti PC; Parsons 
Behle & Latimer; Ray, Quinney & Nebeker, PC; Rocky 
Mountain Advisory, LLC; Stoel Rives LLP; Dorsey & 
Whitney LLP; Faculty of Federal Advocates; Holland & 
Hart LLP; Lewis Roca Rothgerber Christie LLP; Markus 
Williams Young & Hunsicker LLP; Spencer Fane LLP; 
and Sherman & Howard, LLC.
 We’ll see you on Jan. 23-24, 2020, at the Four Seasons 
Hotel in Denver. Visit abi.org/events for more information.

Bender Receives Inaugural Service 
to Veterans Award

ABI will present its first annual Service 
to Veterans Award at the Hon. Steven 
W. Rhodes Consumer Bankruptcy 
Conference on Veterans Day (Nov. 11, 
2019) at the Somerset Inn in Troy, 
Mich. The award is presented to an ABI 
member who has contributed to the bet-
terment of the lives of veterans during 
the past year. This year’s award will 
be presented to Jay R. Bender, a part-

ner with Bradley Arant Boult Cummings LLP. A native 
Minnesotan, he practices out of his firm’s Birmingham, 
Ala., and Houston offices, representing debtors, creditors 
and purchasers of distressed assets in chapter 11 and com-
mercial insolvency proceedings. Mr. Bender is a Fellow in 
the American College of Bankruptcy and an adjunct pro-
fessor at the Cumberland School of Law in Birmingham, 
Ala. He is licensed in both Alabama and Texas, and he 
graduated from Duke University and the University of 
North Carolina School of Law.
 While neither a veteran nor a servicemember, Mr. 
Bender is a founding member of ABI’s Task Force on 
Veterans and Servicemembers Affairs. Prior to join-
ing the Task Force, he played a major role in initiat-
ing the two-and-a-half-year legislative process that 
led finally to this year’s enactment of the Honoring 

American Veterans in Extreme Need (HAVEN) Act. 
An ABI member since 1995, Mr. Bender has served 
since the beginning as the co-chair of the Task Force’s 
Legislative Committee, which played a critical role in 
moving the HAVEN Act through the House, the Senate, 
and ultimately the White House within a six-month 
span this year.
 To learn more about ABI’s Task Force on Veterans and 
Servicemembers Affairs, visit veterans.abi.org.

Register Today for ABILive’s Two Free 
Webinars in November
 Don’t miss out on ABILive’s next two free webinars. 
At 1 p.m. ET Nov. 12, ABI’s Ethics and Professional 
Compensation Committee is hosting a webinar on 
“Ethical Issues Related to the Use of Social Media.” 
Prof. B. Summer Chandler (Concordia University 
School of Law; Boise, Fla.) will moderate a conver-
sation among Bankruptcy Judge Elaine Hammond 
(N.D. Cal.; San Jose), Jessica C.K. Boelter (Sidley 
Austin LLP; New York) and Sarah Primrose (King & 
Spalding; Atlanta). This powerhouse panel will discuss 
ethical issues relating to due diligence and debtor and 
creditor actions online, as well as practice pointers for 
engaging in social media.
 Next, at 12:30 p.m. ET Nov. 19, join ABI for a webi-
nar discussing current issues related to automotive indus-
try distress. Sponsored by Getzler Henrich & Associates 
LLC, this webinar will discuss recent disruptions that 
might lead to another downturn in the automotive indus-
try. Moderator Kevin A. Krakora (Getzler Henrich 
& Associates LLC; Chicago) will discuss these issues 
with leading industry professionals Jeremy M. Downs 
(Goldberg Kohn Ltd.; Chicago), Sheryl L. Toby (Dykema 
Gossett PLLC; Detroit) and Scott A. Wolfson (Wolfson 
Bolton PLLC; Troy, Mich.).
 Don’t miss either of these ABILive free webinars. Sign 
up today at abi.org. CLE is available in certain states.

Save the Date for Health Care Program 
on March 5 in Music City, USA
 ABI and TMA will host a now-annual conference on 
business issues in health care, including bankruptcy and 
restructuring, on March 5, 2020, at the new JW Marriott 
in Nashville, Tenn. Building on the success of the January 
2019 event that was held in Washington, D.C., a planning 
committee is hard at work on topics and presenters from 
the health care industry and the investor community, as 
well as legal professionals. 
 Among the topics to be covered will be the continued 
impact of consolidation in the health care industry (e.g., 
M&A activity in the hospital space with larger systems 
buying up rural/smaller systems and converting them 
to ambulatory care centers/clinics). The conference 
will assess what dealmakers are looking for in terms of 
coming health care investment strategies. In addition, 
the conference will highlight the impact of the grow-
ing “retail” delivery of health care (e.g., minute clin-
ics, CVS, Amazon, etc.). The popular CEO panel will 

Jay R. Bender
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feature what keeps health industry CEOs up at night. 
Other timely topics will include the opioid crisis and 
behavioral health, as well as the unique aspects of health 
care cash flow.
 The planning committee includes David Gordon 
(Polsinelli; Atlanta), Andrew C. Helman (Murray Plumb 
& Murray; Portland, Maine), Don Husi (Zeigler; Nashville, 
Tenn.), Co-Chair Suzanne Koenig (SAK Management 
Services, LLC; Riverwoods, Ill.), Warren J. Martin 
(Porzio, Bromberg & Newman, PC; Morristown, N.J.), 
Jan Naifeh (FTI Consulting, Inc.; Brentwood, Tenn.), 
Co-Chair Nancy A. Peterman (Greenberg Traurig, LLP; 
Chicago), Paul Rundell (Alvarez & Marsal Healthcare 
Industry Group, LLC; Chicago), Steven Shill (BDO 
Consulting; Costa Mesa, Calif.), John C. Tishler (Waller 
Lansden Dortch & Davis, LLP; Nashville, Tenn.) and 
Allen D. Wilen (EisnerAmper LLP; Iselin, N.J.).
 More information will be posted at abi.org/events.

New in the ABI Store: Substantive 
Consolidation: A National Survey

The newest tit le in ABI’s 
bookstore  i s  Substant ive 
Consolidation: A National 
Survey ,  a  qu in te s sen t i a l 
guide to the complex world 
of substantive consolidation. 
Starting with a discussion of 
the historical underpinnings 
of the doctrine, the book pro-
vides a detailed discussion of 
the variety of tests that have 
been adopted across the U.S., 
and includes both a circuit-
level cheat sheet and a chart of 
the tests that have been adopt-

ed by every district court in the country. After analyz-
ing the assorted tests, the book next tackles thorny issues 
such as nondebtor consolidation and retroactive petition 
dates. The book concludes with a chapter on nonconsoli-
dation opinions, complete with relevant excerpts from the 
S&P Guidelines.
 Written by R. Stephen McNeill and D. Ryan Slaugh, 
both of Potter Anderson & Corroon LLP in Wilmington, 
Del., Substantive Consolidation: A National Survey pro-
vides something for everyone who faces substantive con-
solidation issues in their practices. The book is available 
for pre-order at store.abi.org; be sure to log in with your 
ABI credentials first to secure reduced pricing.

Shapero Cup in Detroit Will Kick Off 
Moot Court Season
 ABI and the Walter Shapero Symposium Committee 
are pleased to announce the 2020 Shapero Cup Moot Court 
Competition and Symposium. Taking place on Feb. 20, 
2020 (Presidents’ Day), at the U.S. Bankruptcy Court for 
the Eastern District of Michigan, this regional contest is 
for schools in the Sixth Circuit who will compete in the 
Duberstein Moot Court Competition. The Duberstein is 

an annual national bankruptcy moot court competition co-
sponsored by ABI and St. John’s University School of Law 
in New York.
 Among the law schools set to compete: Case 
Western Reserve, The Ohio State University, University 
of Cincinnati, Detroit Mercy, University of Memphis, 
University of Michigan, Wayne State University, and 
Western Michigan University. Awards will be presented 
at the regional event, which will include trophies for 
first-place team and top oralist. Prominent bankruptcy 
practitioners and judges will judge rounds, and teams 
will receive constructive input from the judges follow-
ing each round.
 Following the competition, join the students, coaches 
and judges for a symposium featuring the same fact pattern 
that the teams argued earlier in the day. Stay for a recep-
tion and awards ceremony to congratulate the participating 
teams and network with your colleagues.
 More information will be posted at abi.org/events.

SCOTUS to Decide Fate of PROMESA Board
The Supreme Court heard oral argu-
ment in mid-October in the case to 
decide whether the appointment of the 
members of the Financial Oversight 
and Management Board of Puerto Rico 
violated the Appointments Clause of 
the Constitution because they were 
not nominated by the President and 
confirmed by the Senate. The case is 
Financial Oversight and Management 

Board for Puerto Rico v. Aurelius Investment LLC, 
18-1334 (Sup. Ct.).
 In the worst case, the nation’s high court could hand 
down a ruling that vaporizes three years of work toward 
restructuring Puerto Rico’s debt. However, the justices’ 
grasp of the practical aspects of the case suggest that they 
will at least give the Senate and the President a chance to 
resurrect the Oversight Board’s work.
 In the best case, the Supreme Court will reverse the First 
Circuit and hold that the Board members did not require 
Senate confirmation, thus validating the steps already taken 
to adjust the debt of the island commonwealth.
 In the 80 minutes of oral argument, the justices continu-
ally focused on the precedential effects of the opinion they 
would issue. They clearly understood that invaliding the 
Oversight Board could mean that the governments of ter-
ritories and even the District of Columbia had been formed 
in contravention of the Constitution.

The Proceedings Below
 After the Supreme Court ruled in June 2016 that Puerto 
Rico was ineligible for chapter 9 municipal bankruptcy, 
Congress quickly adopted the Puerto Rico Oversight, 
Management, and Economic Stability Act, or PROMESA 
(48 U.S.C. §§ 2161 et. seq.). PROMESA was designed so 
that the island commonwealth could restructure its unsup-
portable mountain of debt.
 The members of the Oversight Board were not nomi-
nated by the President and confirmed by the Senate. 

Bill Rochelle
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Instead, PROMESA allowed the President to appoint one 
member of the Oversight Board. The President selected 
six more from a list of candidates provided by leaders of 
Congress. If any members appointed by the President were 
not on the congressional list, Senate confirmation would 
have been required. Since the six were all on the list, there 
was no Senate confirmation.
 The Oversight Board commenced debt-adjustment 
proceedings for the commonwealth and its instrumentali-
ties beginning on May 3, 2017, in district court in Puerto 
Rico. Aurelius Investment LLC and affiliates filed a motion 
in August 2017 seeking dismissal of Puerto Rico’s debt-
arrangement proceedings, arguing that the filing of the 
petition on behalf of the Commonwealth of Puerto Rico 
by the Board under Title III of PROMESA violated the 
Appointments Clause. The Oversight Board, the official 
unsecured creditors’ committee, and COFINA bondhold-
ers, among others, opposed Aurelius.
 District Judge Laura Taylor Swain of New York, 
sitting in the District of Puerto Rico by designation, 
handed down an opinion in July 2018 holding that 
PROMESA and the Board were properly constituted 
under the Territories Clause of the Constitution, Article 
IV, Section 3, Clause 2. In re The Financial Oversight 
and Management Board for Puerto Rico, 318 F. Supp. 3d 
537 (D.P.R. July 13, 2018). To read ABI’s discussion of 
the district court opinion, visit abi.org/newsroom/daily-
wire/constitutionality-of-the-puerto-rico-oversight-board-
upheld-in-district-court.
 On appeal, the First Circuit reversed, holding that 
the appointment of the members of the Oversight Board 
violated the Appointments Clause of the Constitution 
because they were not nominated by the President and 
confirmed by the Senate. Relying on the de facto officer 
doctrine, the appeals court went on to rule that its opinion 
would “not eliminate any otherwise valid actions of the 
Board prior to the issuance of our mandate in this case.” 
Aurelius Investment LLC v. Commonwealth of Puerto Rico, 
915 F.3d 838 (1st Cir. Feb. 15, 2019). For ABI’s report 
on the First Circuit opinion, visit abi.org/newsroom/daily-
wire/first-circuit-cans-the-puerto-rico-oversight-board-as-
unconstitutionally.
 Initially, the First Circuit held up the issuance of the 
mandate for 90 days, giving the Senate time to confirm 
the appointment of the Board members. Later, the appeals 
court entered an order that in substance operated as a stay 
to remain in effect until a decision could be handed down 
from the Supreme Court.
 The Oversight Board filed a petition for certiorari on 
April 23, 2019. Four other petitions followed, by the U.S. 
Solicitor General, Aurelius, the official creditors’ commit-
tee, and a labor union in Puerto Rico. With unusual alac-
rity, the Supreme Court granted certiorari on June 20.  
 The justices are confronting two questions: (1) Should 
the members of the Oversight Board have been nominated 
by the President and confirmed by the Senate; and (2) if 
the appointment was unconstitutional, does the de facto 
officer doctrine validate actions already taken by the 
Oversight Board?

Back and Forth at Oral Argument
 Oral argument gave no definitive clue as to how the 
Court will rule. There was a surprising ideological split 
involving some of the justices.
 Justice Sonia Sotomayor, who was the most vocal at 
the outset, seemed skeptical about the formation of the 
Oversight Board without nomination and Senate ratifica-
tion. Justices Elena Kagan and Ruth Bader Ginsburg were 
likewise skeptical in the first half of oral argument when 
the attorney for the Oversight Board tried to explain why 
the First Circuit was wrong.
 In contrast, Justices Neil M. Gorsuch and Brett M. 
Kavanaugh appeared to take a more practical approach and 
seemed partial to the notion that the appointment passed 
constitutional muster.
 Oral argument pitted two former U.S. Solicitors 
General against one another. Donald B. Verrilli, Jr. argued 
on behalf of the Oversight Board, while Theodore B. Olson 
took the case for Aurelius, a major bondholder. Verrilli 
was Solicitor General for five years under President Barack 
Obama, while Olson was Solicitor General for three years 
under President George W. Bush.
 The Principal Deputy Solicitor General, Jeffrey B. 
Wall, argued on behalf of the government, contending 
there was no violation of the Appointments Clause.

The Elusive Constitutional Principle
 Existing Supreme Court precedent didn’t seem to give 
the justices much guidance for how they should rule. Part 
of the argument was devoted to formulating a test to deter-
mine whether the Oversight Board should have been seated 
only after Senate confirmation.
 Late in oral argument, the lawyer for bondholder 
Aurelius agreed with Justice Gorsuch on a test proposed 
by the Oversight Board’s counsel: Was the board acting 
primarily locally or primarily nationally?
 Naturally, the Oversight Board argued that its members 
were performing primarily local functions because they 
were supplanting Puerto Rico’s legislature and governor. 
Aurelius, on the other hand, contended that the board’s 
work was primarily national given the billions of dollars 
in play and the effect of the PROMESA proceedings on 
creditors throughout the U.S.

Register Now to Escape Winter!
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 Justice Kagan framed what she called a “functional 
test.” She asked whether the Oversight Board was “doing 
the sorts of things that would be done by state officials in 
states, or are they doing the sorts of things that would be 
done by federal officials.”
 The Oversight Board wants the justices to focus on the 
precedent they will set. For example, the board’s counsel 
argued that upholding the First Circuit “would federalize 
some number of officers who have always been thought of 
as territorial or local, whether in D.C. or in the territories.”
 While the lawyer for the Oversight Board had rough 
sledding, the justices were equally rough on counsel for 
the bondholder. Chief Justice John G. Roberts, Jr., along 
with Justices Ginsburg and Kavanaugh, seemed to focus 
on the local effects of the board’s work. Justice Gorsuch 
suggested that PROMESA took local power away from the 
governor and the Puerto Rico legislature and gave it to the 
Oversight Board.
 Oral argument had moments of levity overlaying 
deadly serious practical concerns. Justice Samuel A. Alito 
asked counsel for Aurelius, “Are you and your client here 
just to defend the integrity of the Constitution, or would 
one be excessively cynical to think that something else is 
involved here involving money?”
 The lawyer for the Oversight Board answered the 
question at the end of argument when he contended that 
Aurelius would “fight ratification by the Board tooth and 
nail for years and years to come and do everything pos-
sible to keep this thing in a situation [where] they have 
the hope to get a different Board that will accomplish 
their objectives.”

Remedy
 If the Court decides that the board contravened the 
Constitution, it is a fair guess that the justices will follow 
the First Circuit and invoke the de facto officer doctrine to 
ratify actions already taken by the Oversight Board. Ruling 
otherwise would set off a maelstrom of litigation and might 
end up forcing the Supreme Court to decide whether equi-
table mootness is valid doctrine in federal practice.
 If the Court finds that the board should have been 
nominated and confirmed, counsel for the board asked 
the justices to delay the issuance of the mandate for six 
months, pointing to Northern Pipeline Construction 
Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982), as 
precedent. There, the Court found that the jurisdictional 
underpinnings of the bankruptcy court contravened the 
constitution, but the justices gave Congress six months to 
rectify the statutory mess. As it turned out, Congress did 
not act in time.
 In the case of the Bankruptcy Code, a patchwork of 
local rules enabled bankruptcy courts to continue function-
ing. For Puerto Rico, a lapse in the board’s power could 
produce chaotic results.
 This summary appeared in the Oct. 16 edition of 
Rochelle’s Daily Wire, written by ABI Editor-at-Large 
Bill Rochelle. His commentaries on the latest bank-
ruptcy-related cases are available at abi.org/newsroom/
daily-wire.

CARE Corner
Chapter Submission: CARE Chicago Highlights Its 
Successful School Year and Leadership Change 

The Chicago Chapter of Credit Abuse 
Resistance Education (CARE) had a 
banner year for 2018-19. Volunteers 
gave 175 presentations, an increase 
of 64 percent over last year. Of those 
presentations, the chapter visited 38 
unique venues and reached 3,270 audi-

ence members. These achievements could not have been 
made possible without the chapter’s committed volunteer 
base or devoted board members. For upcoming events and 
presentation opportunities, please visit carechicago.org.
 With the start of the new school year, founder and 
volunteer Joseph U. Schorer of Kirkland & Ellis LLP 
transitioned to chairman emeritus, and the chapter elected 
a new board, consisting of Chairman Harold D. Israel 
of Levenfeld Pearlstein, LLC; Vice Chairman William J. 
Barrett of Barack Ferrazzano Kirschbaum & Nagelberg 
LLP; Vice Presidents of Education Hon. Janet S. Baer 
of the U.S. Bankruptcy Court for the Northern District 
of Illinois, Ken Morrison of Kirkland & Ellis LLP and 
Erica Tukel Wax of the U.S. Bankruptcy Court for the 
Northern District of Illinois; Vice President of Community 
Outreach Jeffrey M. Schwartz of Much Shelist; Vice 
President of Volunteer Recruitment Kurt Winiecki 
of Winiecki Wealth Management; Vice Presidents of 
Technology Raj Prazad of TransUnion and Jarad Winget 
of Winsite Digital, LLC; and Chair of Public Relations 
Shara Cornell of McDonald Hopkins LLC. Other com-
mittee members include Allen J. Guon of Fox Rothschild 
LLP, Kari Beyer of Legal Aid Chicago and M. Gretchen 
Silver of the Office of the U.S. Trustee. 

Join CARE at ABI’s Winter Leadership Conference 
for the Third Annual CARE Holiday Reception
 CARE is celebrating its volunteers and chapters at 
the Third Annual CARE Holiday Reception on Dec. 5. 
The reception will be taking place during ABI’s Winter 
Leadership Conference at the Terranea Resort in 
Rancho Palos Verdes, Calif. CARE will be highlighting 
the 2019 successes of its volunteers and chapters from 
across the nation. During the reception, the Volunteer 
of the Year, Chapter of the Year and Rising Star awards 
will be distributed.
 These awards are presented to volunteers and chapters 
who exhibit significant impact in their local communities. 
The Volunteer of the Year award goes to an individual 
volunteer who demonstrates a huge effect on their local 
CARE chapter and in their community. The Chapter of the 
Year award is for an entire chapter of CARE that has made 
a positive impact on its local communities. The Rising 
Star award is a volunteer who joined CARE in the past 
12 months and immediately became involved to advance 
the mission of financial education. All CARE volunteers 
are eligible, and nominations for each award can be made 
by emailing CARE Program Manager Ian Redman at 
iredman@care4yourfuture.org. 
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 To sponsor the event or purchase a ticket, visit at bit.
ly/careholidayreception. Please email CARE Executive 
Director Tammy Hettinger at thettinger@care4yourfuture.
org with any questions regarding the event.

Be a CARE Champion with a Monthly Donation
 Show your support for CARE and financial education 
by joining the Champion Club with a monthly donation. 
CARE Champions provide dependable revenue to the 
organization, which allows CARE to support volunteers 
and educate students. 
 Donating monthly is easy. Visit donatetocare.org, click 
the “Monthly” button, fill out the form, and CARE does the 
rest. To learn more about CARE, visit care4yourfuture.org.
 
CARE Needs Guest Blog Contributors: Sign Up Today
 If you are interested in writing about personal finance 
for CARE, consider becoming a guest contributor on its 
blog. CARE is seeking monthly guest bloggers to cover 
various topics such as credit, debt, student loans, budgeting 
and saving. 
 If you have an idea for a blog topic, please email 
your pitch and a small writing sample to CARE Program 
Manager Ian Redman at iredman@care4yourfuture.org.

Sign Up to Receive the Latest News from CARE
 Did you know that you can stay updated with what is 
new with CARE? Visit bit.ly/carenewsletter to sign up to 
receive the monthly e-newsletter to learn about its impact 
across the nation and how you can help. 

ABI Endowment Fund Update
Attend a Hockey Game and Support the Endowment

On Jan .  14 ,  Shumaker ,  Loop & 
Kendrick, LLP is offering their suite 
at Amalie Arena in Tampa, Fla., to 
raise funds for the ABI Endowment. 
Attendees will watch the Tampa Bay 
Lightning take on the Los Angeles 
Kings, so be sure to save the date 

for this event! The hockey game takes place the night 
before the 44th Annual Alexander L. Paskay Memorial 
Bankruptcy Seminar, also happening in Tampa. We sold 
out for this event last year, so be sure to add this date to 
your calendar! 
 More details are forthcoming, but please contact ABI 
Sales Manager Sharisa L. Sloan at ssloan@abi.org for 
more information on this event.

Donate Tax-Deductible Items to ABI’s Amazon Wish List
 Looking for a unique way to give to the Endowment? 
Donating silent auction items is a great way to support 
the ABI Endowment Fund! Don’t know what to donate? 
Possible items have been selected and are available for pur-
chase at amazon.com under a special ABI Wish List. 
 Pick out items for silent auctions that will be held at 
upcoming conferences (find out more at abi.org/events), 
and be sure to place your own bids at those conferences. 
For more information, visit abi.org/endowment.

Mid-Atlantic Endowment Reception Honors Judge Carey

 The ABI Endowment Fund hosted the Mid-Atlantic 
Endowment Reception at the offices of Young Conaway 
Stargatt & Taylor, LLP in Wilmington, Del., on Oct. 16. 
The restructuring community came together to honor the 
service of retiring Bankruptcy Judge Kevin J. Carey.
 The special event kicked off the 2019 Delaware Views 
from the Bench program with cocktails and appetiz-
ers the night before the conference. Attendees were able 
to network with colleagues and catch up with the local 
insolvency community. All proceeds benefited the ABI 
Anthony H.N. Schnelling Endowment Fund. Thanks go 
to BakerHostetler; Barnes & Thornburg LLP; East West 
Bank; Epiq; Gavin/Solmonese LLC; Hogan Lovells; 
Omni Management Group; Polsinelli; Reed Smith LLP; 
Richards, Layton & Finger, PA; SSG Capital Advisors, 
LLC; Wilmington Trust; and Young Conaway Stargatt & 
Taylor, LLP for sponsoring this event.

New Donor Recognized
Sustaining Member: John Rao
 National Consumer Law Center

Levels of Support for the ABI Endowment
Millennium Level  $50,000+ 
30th Anniversary Circle  $30,000-$49,999
Century Council Member $25,000-$29,999
Visionary Member  $20,000-$24,999
Legacy Member  $15,000-$19,999
Lifetime Member  $10,000-$14,999
Benefactor   $5,000-$9,999
Sustaining Member  $2,000-$4,999
Leadership Club  $1,000-$1,999
Donor    $100-$999

Donate online at abi.org/endowment. Donations are  
tax-deductible and can be paid over five years.  
Call (703) 739-0800 for more information.  abi

Former Delaware Bankruptcy Judge 
Kevin J. Carey (at left) addressed 
attendees at the Mid-Atlantic 
Endwoment Reception last month held 
in his honor. He retired in August after 
19 years on the bench (5 years as a 
member of the U.S. Bankruptcy Court 
for the Eastern District of Pennsylvania 
and 14 years as a member of the 
Delaware Bankruptcy Court). Guests 
mingled (below) and shared stories of 
the beloved judge, who is also ABI’s 
Vice President-Membership.
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