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PROFESSIONALISM
COULD HELP YOU AVOID gon1 SANCTIONS,
BUT IT WILL DEFINITELY HELP TO AVOID
IRRITATING YOUR OPPONENT AND, MORE
IMPORTANTLY, THE JUDGE.

DO NOT . . .

Thank you for textual and
technical assistance!
Geoffrey B. Fehling, Esquire
Hunton, Andrews, Kurth,
Washington, D.C.

And
Denise Lavariere
Case Administrator
U.S. Bankruptcy Ct., E.D. Pa.
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Professionalism

A short time ago, I was struck by a prose ]tJarty’s concluding
remarks and actions in a hearing. The gentleman stood up and
turned to the attorney for the opg;osmg party. I feared that I
might have to push the panic button to call security officers

into my courtroom. But then the gentleman smiled, walked
over to the attorney, said thank you, and shook his hand.

That pro se litigant exhibited ]Brofessionalism at its finest. But
it is only occasionally evident between and among members of
our noble profession.

How many times have you exhibited that kind of
rofessionalism? _ _
ow many times have you acted in what might be called an
unprofessional manner and rationalized it as required by your
obligation to zealously represent your clients?

PROFESSIONALISM

Of course, every
observation that
follows is peculiar to
me. Otherjudges may
find that items I
dismiss are required,;
and otherjudges may
find that items I
demand are repulsive.
Knowyour court;
know yourjudge.
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Professionalism

Professionalism

I will take a few minutes of
your time to go over some
issues that should not need
to be addressed. I, and
probably most judges, are in
a unique position to see
many, many lawyers appear
before us each week and at
times, we witness “The
Good, the Bad, and the
Ugly.”

Try to be good; not bad or ugly :

DO NOT ..

61



62

2018 MID-ATLANTIC BANKRUPTCY WORKSHOP

PROFESSIONALISM - DO NOT . . .

Be like the Colorado
attorney with a Colorado
client who exchanged
emails with an attorney
in Minnesota totry to
settlea matter.

The Minnesota Supreme
Court ruled that his
conduct constituted the
unauthorized practice of
law in Minnesota and
sanctioned him.

In re Charges of Unprof’l
Conduct in Panel File No.
3902 (August 31, 2016).

PROFESSIONALISM -- DO NOT

Be anythinglike two FL
lawyerswho
orchestrated the DUI
arrest of a lawyerthe
didn't like. They used a
“flirtatious paralegal”
(term used in original
story), wine/liquor, and
a friend in the Tampa
Police Dept. The
lawyers weredisbarred
and the cop was fired.
Don’t know what
happened to the
paralegal.
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PROFESSIONALISM - DO NOT

PROFESSIONALISM

Tell your client that,
for any reason, the
Judge will be angry
with them if they do
or do notdo
something. Make
no statement about
any judge in
reckless disregard
of truth. Do not use
the judge asa
scapegoat.

Wait! Waita moment!
Hold everything. Whose
cell phone just beeped,
dinged, rang, chimed,
etc.?

DONOT...

Fail to turn off your cell
phones, lap tops, etc.,
upon entering Court.
Or, at least, mute it.

OK - maybe the judge
will be angry.
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PROFESSIONALISM - DO NOT . . .

Be late!

Better that you're
30 minutes early
than 5 minutes
late!

You're wasting the
time of the Court,
the other side, and
all others in the
courtroom.

AT LEAST -
APOLOGIZE!

Professionalism -- Do Not. ..

File an objection to
a motion and then
fail to appear at the
hearing without
letting opposing
counsel know. Do
not delay or burden
any person without
substantial
purpose.
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Professionalism - Do Not . . .

Fear (or
strategically
avoid?) talking
with counsel
representing
your client’s
opponent.
NOTE: Counsel
is not YOUR
opponent.

PROFESSIONALISM -- DO NOT . . .

Rely solely (or even
a great deal) on your
clients for necessary
information.

Remember, your
client either filed
for bankruptcy
protection or
loaned money to
someone who did.

Trust. But verify.
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PROFESSIONALISM - DO NOT . . .

File an ex parte motion
asking for expedited
consideration without, at
very least, previously orat
least simultaneously
calling opposing counsel
by telephone and serving
counsel in advance by
email or fax. How can that
possibly be professional or,
worse, not violate rules of
ethics. Service on
opposing parties by mail
or courier (even overnight)
for a hearing that is
requested immediately is
insulting. Service of an
expedited matter by
relying on BNC service to
counsel also does not
work.

PROFESSIONALISM - DO NOT . . .

Forget to explain why
you need expedited
consideration. What
is the difficulty
requiring expedited
consideration? Did
you cause the need
by delaying filing of
some request for
relief? Did your
client or some other
(often real estate)
person cause the
delay?

Why the hurry?
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PROFESSIONALISM - DO NOT . . .

Incorrectly serve contested
motions and complaints.
Service of adversary
proceedings and contested
matters is governed by
Bankruptcy Rule 7004(b)
& (h). No fax or email
service is authorized by
Rule 7004. OK to address
it to an officer/agent
without knowing the
name. Use full addresses,
including the person who
entered appearance in the
main docket or on the
party’s claims. Service on
FDIC-insured bank differs.
Service on attorney if
entered appearance might
be sufficient. Service rules
are tricky. If in doubt,
serve everyone.

PROFESSIONALISM -- DO NOT . . .

.

h

Forget that most
judges’ attitudes
about disputes that
counsel tells us
“should” settle is . . .
we have none.
Counsel who
recognizes and
states that a matter
“should” settle says
it all - make it so.
Or not. It’s up to
counsel.
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PROFESSIONALISM -- DO NOT . . .

Abuse a judge’s practice,
in oral arguments, of
giving great regard to
oral certifications,
stipulations, and
presentations of counsel
ratherthan having
unnecessary hearings
whenno facts arein
dispute. Do, or do not,
know goingintoa
hearingthatyoucan
stipulate to the facts.

PROFESSIONALISM - DO NOT . . .

Forget thata debtor’s
discharge may be
compromised by prior
or co-existing criminal
convictions or guilty
pleas. Be co-counsel
with client’s criminal
counsel in the wording
of any plea deals.
Educate (?) criminal
defense counsel on
discharge and the effect
of guilty pleasin
discharge litigation.
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PROFESSIONALISM - DO NOT . . .

Forget thata debtor’s
discharge may be
compromised fy prior,
co-existing, or future
resolution of domestic
relations disputes. Be
co-counsel with family
law counsel in the
wording of any
settlement stipulations.
Educate (?) domestic
relations counsel on
discharge and the effect
of settlement
agreementsin discharge
litigation.

PROFESSIONALISM - DO NOT . . .

If you can't
change your
mind, then
you're not
using it.

Forget that judges
absolutely,
positively change
their minds often
about cases because
of what comes out
ata hearing, at oral
argument, with
briefs, or even after
they have started
writing a decision.
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PROFESSIONALISM - DO NOT . . .

‘

Ask:
“Should I attend the hearing?”

“Must I attend the hearing?”
(Different question!)

“May I attend by telephone?”

“Should I be at the hearing or
attend by telephone?” (Again, very
different’ questions!)

“Should I file a motion to do
a-b-¢?”

“ Should I schedule a hearing for
x-y-z?”

These questions are inappropriate
whether directed to the judge, the
law clerk, the Clerk’s Office, or
your next-door neighbor.

PROFESSIONALISM -- DO NOT . . .

Mimic and copy the
writings from some
other source without
fully understandingand
VERY carefully editing
to fit your (usually
different)

circumstances.

It might sound great,
but does it fit your case?
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PROFESSIONALISM -- DO NOT . . .

OH NO!
I FORGOT ...
SOMETHING ...
«»« BUT WHAT ?

Forget the stay of
Rule 6004(h) for

an expedited sale
of real estate.

Do not close
within 14 days
after the order
approving the
sale.

PROFESSIONALISM -- DO NOT . . .

Ask for free and clear short sale
unless you satisfy E363f(f) and
provide title search; réference to a
current title search, or your
personal certification of no
unFald, non-consenting lien-
holders.

Encumbrances? Gas, electric, and
water right-of-ways, for example,
You probably don’t want to satisfy
encumbrances!

NOTE: Satisfaction of §363 f{(s)
may arise pursuant to Inre Elliot,
o .R. 343 (E.D Pa. 1988); Inre
ulgerian, 2008 WL 2205323
(B?ﬁm. Pa. 2008).
NOTE: Bona fide dispute (possibly
satisfying Section 363(0(4? ifan
adversary proceeding is at least

started against the liénholder.
Remember, of course, Rule gomn.
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PROFESSIONALISM - DO NOT . . .

Abrogate YOUR
responsibility fortypos,
correct captions, correct
title of motion, correct
prayer for relief,and
appropriate language in
your proposed order. It
is NEVER your staff’s
fault. You lose cosmic
points if you blame
anyone in your firm but
yourself.

PROFESSIONALISM - DO NOT. ..

Forget that pro se
parties rightfully
get every benefit
of the doubt as
required by
District and
Circuit Courts.
Avoid

frustration.
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PROFESSIONALISM - DO NOT . . .

Forget that telephonic
participation by you, your
client, and your witness
might be permitted,
depending on the judge’s
practices and procedures.
But notice is probably
required. Telephonic
attendancein Court
might not be limited to
out-of-state or out-of-
town witnesses, parties,
or counsel. Counsel
fostering a telephonic
appearance suffers from
any technical or other
glitches that might occur.

PROFESSIONALISM -- DO NOT . . .

Fail to remember that a
hearing is a hearing is a
hearing is a hearing -
with witnesses, evidence,
testimony, exhibits, and
all that neat law school
type stuff. But, of course,
a “hearing,” with
testimony and exhibits,
might not berequired IF
all parties and the judge
are OK with the lawyers’
offers/stips/statements
of uncontested facts &
exhibits.
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PROFESSIONALISM -- DO NOT . . .

File a Chapter 11
case as an IFP.

A Ch 11 Debtor
asking for IFP is
an abomination
against nature
and deserves to
be put out of its
misery
immediately.

PROFESSIONALISM -- DO NOT .

Treat an
individual
Chapter1asa
large Chapter
13 or you'll be
lucky to only
have a pinched
nose.
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Thomas M. Horan
Sovereign Citizens and Bankruptcy
14th Annual Mid-Atlantic Bankruptcy Workshop
August 4, 2018

Resources for Study of Sovereign Citizens:

e On Twitter, there are active accounts for people who study sovereign citizens and other
extremist movements.

Mark Pitcavage, Senior Research Fellow, Anti-Defamation League,
https://twitter.com/egavactip

JJ MacNab, Fellow, George Washington University Program on Extremism,
https://twitter.com/jjmacnab

e There also are serious studies of the sovereign citizen movement from a policy
perspective

o

Sovereign Citizen Movement: an empirical study on the rise in activity,
explanations of growth, and policy prescriptions, Brian S. Slater, available at
http://scholarworks.uark.edu/cgi/viewcontent.cgi?article=3062 &context=etd

An Analysis of the Sovereign Citizen Movement: Demographics and Trial
Behaviors, Stephen Garrett Smith, available at
http://scholarworks.uark.edu/cgi/viewcontent.cgi?article=3062 &context=etd

Sovereign Citizens Movement, Southern Poverty Law Center, available at
https://www.splcenter.org/fighting-hate/extremist-files/ideology/sovereign-
citizens-movement

Without Prejudice: What Sovereign Citizens Believe, .M. Berger, available at
https://extremism.gwu.edu/sites/g/files/zaxdzs2191/f/downloads/JMB%20Soverei

en%20Citizens.pdf

Uncommon Law: Understanding and Quanitfying the Sovereign Citizen
Movement, Michelle M. Mallek, December 2016, Thesis, Naval Postgraduate
School, available at http://www.dtic.mil/dtic/tr/fulltext/u2/1031403.pdf
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o The Sovereign Citizen Denaturalization and the Origins of the American
Republic, Patrick Weil, University of Pennsylvania Press, 2012, ISBN
9780812222128

o The Lawless Ones: The Resurgence of the Sovereign Citizen Movement, 2d Ed.,
Anti-Defamation League, available at
https://www.adl.org/sites/default/files/documents/assets/pdf/combating-
hate/Lawless-Ones-2012-Edition- WEB-final.pdf

o A Cultural Topography of the Sovereign Citizens Movement: Are They a Terrorist
Threat?, Piper Blotter Biery, available at
https://digitalcommons.usu.edu/cgi/viewcontent.cgi?article=4584 &context=etd

o Sovereign Citizens and Competency to Stand Trial, George F. Parker, Journal of
the American Academy of Psychiatry and the Law Online June 2018, available at
http://jaapl.org/content/46/2/167.full-text.pdf

o What is the Sovereign Citizen Movement, what do they believe and how are they
spreading?, Matthew Sweeney, June 19, 2018, available at
https://www.radicalisationresearch.org/guides/sweeney-sovereign-citizen-
movement/

e Resources from a law enforcement point of view

o Sovereign Citizens: A Growing Domestic Threat to Law Enforcement, Federal
Bureau of Investigation Counterterrorism Analysis Section, September 1, 2011,
available at https://leb.fbi.gov/articles/featured-articles/sovereign-citizens-a-
growing-domestic-threat-to-law-enforcement

o Sovereign Citizens: An Introduction for Law Enforcement, Federal Bureau of
Investigations Domestic Terror Operations Unit, available at
http://www.mschiefs.org/wp-
content/uploads/2012/05/Sovereign Citizens Intro_For LE.pdf
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Case 11-06098 Doc 466 Filed 06/28/11 Entered 06/28/11 10:08:02 Desc Main
Document  Page 2 of 3

G,
1o ®
NG
John Apostolou p ’4%37//)4?%@(3 2
M, gy RIS
Marshall Home //fy (& 463)\(20//'%‘;@:\9
8.6, T2, Gy
3051 W. Mexico St. & Ty Y N
Tucson, Arizona non-domestic «zfi*g‘/tz{%
520-396-0667 R o
&,

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Inre

GIORDANO’S ENTERPRISES, INC,, ef al.,) Chapter 11

Debtors. )) Case No. 11-06098
)  (Jointly Administered)
) ,
) Hon. Eugene R. Wedoff
) Hearing Date: Tuesday,

June 28, 2011 1000
) Hearing Time 9:36 a.m.

MOTION FOR CITIZEN'S DEMAND FOR TRIAL BY JURY BK C § 426

COMES NOW Marshall Home and John Apostolou, American Citizens, non-corporate, sui
juris non-licensed attorney litigant, the undersigned, and, without accepting the jurisdiction of this

court, moves the court as follows:
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Case 11-06098 Doc 466 Filed 06/28/11 Entered 06/28/11 10:08:02 Desc Main
Document Page 3 of 3

1. Pursuant to the Rights secured for him in the Constitution of the United States of America,
Article 111, Section 2, Paragraph 3, and in the 6th Amendment to said Constitution; and in Article 11,

Sections 12 and 18, of the Arizona State Constitution Marshall Home and John Apostolou hereby

states their demand for trial by jury, BK C§ 426.

2. Marshall Home and John Apostolou demands that the presiding judge, pursuant to his oath,
honor and abide by said oath, uphold and support the referenced National and state Constitutions,
and Marshall Home and John Apostolou’s Rights secured therein, and provide due process of law,

in a judicial forum, as required, by law, to honor and uphold the Constitution and Apostolou’s and

Home's unalienable Rights.

Respectfully submitted,
All Rxghts Reserved

) ;"/Q f{,’i@’wmu.,,.( Lals _,( /Q’[“%?,L}L

MARSHALL HOME™ American Citizen

{m Q &) QLAMW@,(/

I certify that a true and correct copy of the foregoing Motion was sent;’ by«em&t

i l o V/é\ M(, Qg {“g(f A

Affiant Marshall E. Home ©Secured Party Creditor

CERTIFICATE OF SERVICE

ACKMOWLEDGEMENT g T
SUBCRIBED TO AND SWORN before me this 2 day of j A , A.D. 2011, a Notary,
that Marshall Home, personally appeared and known to me to be the man whose name subscribed to

the wit%‘/m instrument and acknowledged to be the same.

7
7 Sor? "
Foon gl o
Paay. s
,f”/ 7 (Seal)
i
Notary Public in and for said Std p— ww;“;}’{xl_ {;CN
My Compmission expires; g Omama BAKES
STATE u\ ILLINOIS

4 TARY PUBLIC,
3& bAySOMMlS¢lOPJ L/(P\HE,S SEPT. ?? 2012
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Case 11-06098 Doc 451 Filed 06/17/11 Entered 06/20/11 15:47:28 Desc Main
Document  Page 1 of 20

w1 L %:%ﬁmum
Marshall E. Home UNITED ¢ OF ILLINOIS
3051 W. Mexico St. NORT: C
Tucson, Arizona non-domestic JUN 47 201

520-396-0667 |
KENNETH S. GARDNER, CLERK
T g REP. - Al

United States Bankruptcy Court
NORTHERN District Of ILLINOIS
EASTERN DIVISION
Inre

Chapter 11

)
) Case No: 11-06098

)
GIORDANO'S ENTERPRISES, INC., et al.) Hon. Eugene R. Wedoff

)
Debtors. )

SECURED PARTY MARSHALL HOME, JOHN & EVA APOSTOLOU’S MOTION TO
DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION OVER CASE NO: 11-
06098, WITH CONDITIONAL ACCEPTANCE FOR VALUE OF ALL UNBONDED
INCHOATE UNSECURED CLAIMS AND SANCTIONS OF THE TRUSTEE PHILIP V
MARTINO, REGARDING GIORDANO’S ENTERPRISES, INC. PREDICATED UPON
PROOF OF CLAIM THAT THE FORECLOSURE CLAIMANTS PRODUCE THE
ORIGINAL WET-INK NOTE ESTABLISHING THE RIGHT TO ENFORCE THE
INSTRUMENT / AND RETURNS FOR SETTLEMENT AND CLOSURE, ACCORDING
TO THE FOLLOWING TERMS AND CONDITIONS, IN ACCORDANCE WITH THE
UCCG;

1. If the foreclosure claimant cannot produce the NOTE or a valid chain of custody in
the form of valid assignment back to the holder of the NOTE, the case is over for
lack of establishing the court’s subject matter jurisdiction over the case.

2. In light of the fact that virtually all promissory notes taken by banks, mortgage
companies, were sold at some time after the “closing” for the respective transactions ---
without the right in discovery to physically inspect, and photocopy the original wet-ink

2
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Case 11-06098 Doc 451 Filed 06/17/11 Entered 06/20/11 15:47:28 Desc Main
Document  Page 2 of 20

instrument, (production of the original instrument), meaning that the bank, mortgage
company, etc. retained physical possession of the NOTE, or can PROVE a valid assignment
of the rights of the holder to enforce the instrument from the holder of the original wet-ink
NOTE, standing in a court to enforce the instrument in foreclosure is impossible pursuant
to the Uniform Commercial Code. If the Bank is suing to enforce a NOTE and foreclose on
property, if the bank sold (transferred) the NOTE, the bank lost the right to enforce the

NOTE as a holder. UCC§ 3-309(a)(2).

Statutory Requirements for Establishing the Right to Enforce an
Instrument

1. Prove status of holder of the instrument. (UCC § 3-301(i)) ;
or

UCC § 1-201(21) "Holder" means:

the person in ©possession of a negotiable

A) instrument that is payable either to bearer or to an

identified person that is the person in possession; or

the person in possession of a document of title

By 1f the goods are deliverable either to bearer or to
the order of the perscon in possession.

http://www.law.cornell.edu/ucc/1/articled.htm#s1-201

2. Prove status of non-~holder in possession of the instrument
who has the rights of a holder. (UCC § 3-301(ii)); or

3. Prove status of being entitled to enforce the instrument as a
person not in possession of the instrument pursuant to UCC §
3-309 or UCC § 3-418(d). (NOTE is lost, stolen, destroyed).

UCC § 3-309, requirements.

a. Prove possession of the instrument and entitled to enforce it

when loss of possession occurred. (UCC § 3-309(a)(1)) .

NOTE: If illegality or fraud were involved 1in the
original transaction, it cannot be proved that the person
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Case 11-06098 Doc 451 Filed 06/17/11 Entered 06/20/11 15:47:28 Desc Main
Document  Page 3 of 20

is entitled to enforce the instrument. (Sece UCC § 3-305.
DEFENSES)

Prove non-possession of the NOTE is NOT the result of a

transfer. (UCC § 3-309(a)(2)) .

NOTE: If discovery shows that the instrument was sold
by the person claiming the right to enforcement, a transfer
occurred, and such person is NOT entitled to enforce the

instrument. (See UECC § 3-309(a)(2)) .

Prove that the person seeking enforcement cannot reasonably
obtain possession of the instrument because the instrument
was destroyed, its whereabouts cannot be determined, or it is
in the wrongful possession of an unknown person or a person
that cannot Dbe found or is not amenable to service of

process. (UCC § 3-3038(a)(3)) .

NOTE: If discovery shows that the instrument was sold
by the person claiming the right to enforcement, a transfer
occurred, and such person 1is NOT entitled to enforce the

instrument. (See UCC § 3-309(a)(2)) .

A person seeking enforcement of an instrument under
subsection (a) must prove the terms of the instrument and the
person's right to enforce the instrument. (UCC § 3-309(b)) .

ucc § ENFORCEMENT OF  LOST, DESTROYED ,
3-309 OR STOLEN INSTRUMENT .

(a)y A person mnot in possession of an instrument is
entitled to enforce the instrument if

1) the person seeking to enforce the instrument

was entitled ** to enforce the instrument
when loss of possession occurred, or
has directly oxr indirectly acquired
B) ownership of the instrument from a person who
was entitled to enforce the instrument when loss
of possession occurred;

the loss of possession was not the resulit of a
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Case 11-06098 Doc 451 Filed 06/17/11 Entered 06/20/11 15:47:28 Desc Main
Document  Page 4 of 20

2) transfer by the person or a lawful seizure; and

the person cannot reasonably obtain
3) possession of the instrument because the

instrument was destroyed, 1its whereabouts cannot
be determined, or it is in the wrongful
pogsession of an unknown person or a person that
cannot be found or is not amenable to service of
process.

(b) A person seeking enforcement of an instrument
under subsection (a) must prove the terms of the instrument

and the person's right to enforce the instrument. If that
proof is made, Section 3-308 applies to the case as 1f
the person seeking enforcement had  produced the
instrument. The court may not enter judgment in favor of
the person seeking enforcement unless it finds that the
person reguired to pay the instrument 1s adequately
protected against loss that might occur by reason of a
claim by another person to enforce the instrument.
Adequate protection may be provided by any reasonable
means.

An instrument 1is transferred when it is delivered by a
person other than its issuer for the purpose of giving to the
person receiving delivery the right to enforce the instrument.

(UCC § 3-203(a)) .

If a transferor purports to transfer less than the entire
instrument, negotiation of the instrument does not occur. The
transferee obtains no rights under this Article and has only the

rights of a partial assignee. (UCC 3-203(d))

Ucg & 3-201. NEGOTIATION.

(a) "Negotiation" means a transfer of possession, whether

voluntary or involuntary, of an instrument by a person other
than the issuer to a person who thereby becomes its holder.

NO
TE: Only a valid helder in physical

possession of the NOTE can assign the
holder's right to enforce the NOTE to a
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non-holder.

The foreclosure claimant must be able to prove the right to
enforce the NOTE by production of valid and authentic assignment
agreements all the way back to the holder presently in physical
possession of the NOTE.

No assumptions! Make them PROVE IT!

If this cannot be proved, the claimant has no standing to
bring a suit in foreclosure and the case must be dismissed
because the court then lacks subject matter Jurisdiction over
the case.

Proof of the Terms of the Instrument
(Promissory Note and Mortgage Agreement are NOT
Separable) .

"The note and mortgage are inseparable; the
former as essential, the latter as an incident. An
assignment of the note carries the mortgage with
it, while an assignment of the latter alone is a
nullity." [Fn3 Jackson v. Blodget, 5 Cowan 205;
Jackson v. Willard, 4 Johnson 43.] Quotation and

Footnote £rom: Carpenter v. Longan, 83 U.S8. {16
Wall.) 271 M 274 (1 872},. {emphasis added)

{Access Carpenter here:
http://supreme.justia.com/us/83/271/case.html}

The above referenced current and binding opinion of the
Supreme Court of the United States, was recently utilized as
basic law in Londmark Nail Bank v. Kesler, No. 98,489, by the
Supreme Court of the State of Kansas, (August 2009). Access
Landmark here: [Landmark Decision]

If the bank, mortgage company, etc., sold the NOTE, they
have no right to enforce the NOTE, through foreclosure or court
proceeding pursuant to the fact that the UCC bars such claimant
from invoking the court's subject matter jurisdiction of the
case.
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Even 1f the claimant produces the original wet-ink NOTE,
there is a defense to the action pursuant to UCEC § 3-305.

Illegality and false representation (fraud) perpetrated
in the transaction.

Did the bank disclose the SOURCE of the money for the
transaction?

Did the bank disclose to the NOTE issuer (you) that the
money for the transaction was provided at no cost to the bank?

Did the bank disclose that the NOTE would be sold at the
earliest possible convenience, and that such sale and receipt of
money from a third party would actually pay off the NOTE?
(Satisfaction of Mortgage).

Did the bank make the false representation that a "LOAN"
transaction was being executed?

Did the bank identify the issuer of the promissory note
(you) as a "borrower?"

Many discovery questions to be asked when a claimant
initiates foreclosure proceedings.

Many assume that the bank/broker/lender that begins the
process 1s actually providing the money for making a "loan,"”
when in fact, the Dbank/broker/lender 1s only making an
"exchange," of notes, at no cost, and then, coercing the issuer
of the promissory note into the comprehension that he 1is
receiving a "loan." The following was stated in A PRIMER ON
MONEY, SUBCOMMITTEE ON DOMESTIC FINANCE, COMMITTEE ON BANKING
AND CURRENCY, HOUSE OF REPRESENTATIVES, 88th Congress, 2d
Session, AUGUST 5, 1964, CHAPTER VIII, HOW THE FEDERAL RESERVE
GIVES AWAY PUBLIC FUNDS TO THE PRIVATE BANKS [44-985 0-65-7,
p89]

[2nd paragraph, "Primer on Money" PDF page 89 of 141]
"But the conditions under which private banks operate are
very different. In the first place, one of the major
functions of the private commercial banks is to create money.
A large portion of bank profits come from the fact that the

banks do create money. And, as we have pointed out, banks

create money without cost to themselves, in the process of
lending or investing in securities such as Government bonds.
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Bank profits come from interest on the money lent and
invested, while the cost of creating money 1is negligible.
(Banks do incur costs, of course, from bookkeeping to loan

officers' salaries.) The power to create money has been
delegated, or loaned, by Congress to the private banks for their free
use. There is no charge." (emphasis added).

[open (PDF) Primer on Money - US Congress Subcommittee on Domestic
Financel]

In this instance, the transaction was funded by using
the prospective property (collateral) and the signer's
promissory note as if the property and the Note already belonged
to the bank/broker/lender.

So, if the bank used the promissory NOTE, as money, to
create the cash reserve which was then used to validate the bank
check issued on the face value amount of the promissory NOTE, at
no cost to the bank, without NOTICE to the signer of the
promissory NOTE, and without fully disclosing these facts and
aspects of the transaction, the bank committed a Deceptive
Practice, False Representation, and Fraud.

Followup:

After digesting the statutory requirements for
enforcement of a promissory NOTE, and it is determined that the
foreclosure claimant had failed to establish standing pursuant
to the statutory requirements of UCC § 3-301 and UCC § 3-309, it
would be logical to conclude that the foreclosure was wrongful
pursuant to the court's lack of subject matter jurisdiction over
the case, therefore, the court's Jjudgment in favor of the
foreclosure claimant is voidable.

An action to wvoid a judgment for lack of subject matter
jurisdiction over the case can be brought up at any time, even
after Judgment, appeal, and subsequent execution of the
Judgment. See Rules of Civil Procedure, Rule 60(b), (void
judgment - lack of subject matter jurisdiction).

NOTE: there is a distinction between the term “subject
matter Jjurisdiction” and “subject matter jurisdiction over the

case.”

“subject matter jurisdiction” is a broad and general term
referring to the court’s general subject matter Jjurisdiction

7
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over a class of case types. Without this jurisdiction, Jjudgments
of a court are VOID.

“subject matter Jurisdiction over the case” 1s a sub
classification within the general subject matter jurisdiction of
the court. The court’s lack of subject matter jurisdiction over
a particular case makes the judgment in that case VOIDABLE.

See the following case for an explanation of the
difference: Edwin A. Hisle and Olive Sue Hisle Coolk v. Lexington-
Favette Urban County Government, Z~Appeal From Fayette Circuit
Court, Action No. 65-CI-17431, Commonwealth of Kentucky Court of
Appeals, No. 2006~CA-001733-MR. (http://162.114.92.72/COA/2006-CA-
001733.pdf |

If the demand to "Show me the NOTE!M and that means the
original wet-ink NOTE, was unfulfilled, it is more than likely
that the foreclosure claimant had no right to enforce the NOTE.

Where's The Note, Who’s The
Holder: é

Enforcement Of Promissory Note

Secured By Real Estate

In 1light of the fact that virtually all promissory
notes taken by banks, mortgage companies, etc., were sold at
some time after the "closing” for the respective transactions --
-~ without the right in discovery to physically inspect, and
photocopy the original wet-ink instrument, (production of the
original instrument), meaning that the bank, mortgage company,
etc., retained physical possession of the NOTE, or that the
foreclosure claimant can PROVE a valid assignment of the rights
of the holder to enforce the instrument in an unbroken chain of
valid assignments from the present holder of the original wet~
ink NOTE to the foreclosure claimant, standing in a court to
enforce the instrument in foreclosure is impossible pursuant to
the Uniform Commercial Code. (UCC). Therefore, the court has no
subject matter jurisdiction over the case.

Without possession of the original wet-ink NOTE, or proof of
authentic and wvalid assignment of the rights of the present
holder of the original wet-ink NOTE, no foreclosure action can
be sustained when confronted with the Statutory Requirements for
Establishing the Right to Enforce an Instrument
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If the bank 1is suing to enforce a NOTE and foreclose on

property, and it can be shown through discovery that the Dbank
sold (transferred) the NOTE, the bank lost the right to enforce
the NOTE. See ucg § 3-309(a)(2).
Repeating:

Authoritative foundational basis for the determination of the right to
enforce an in ument in a foreclosure proceeding: The foreclosure claimant
must predicate the claim upon proof and evidence of physical possession or
valid assignment of BOTH the NOTE and the Mortgage Agreement .

"The note and mortgage are inseparable; the former as
essential, the latter as an incident. An assignment of
the note carries the mortgage with it, while an
assignment of the latter alone is a nullity.” ([Fn3 Jackson
v. Blodget, 5 Cowan 205; Jackson v. Willard, 4 Johnson 43.]
Quotaticn and Footnote from: Carpenter v. Longan, 83 U.S. (16
Wall.) 271, 274 (1872) . (emphasis added)
(Access Carpenter here: http://supreme.justia.com/us/83/271/case.html)

The above referenced current and binding opinion of the Supreme Court of the
United States, was recently utilized as basic law in Landmark Nat’l Bank
v. Kesler, No. 98,489, by the Supreme Court of the State of
Kansas, (August 2009). Access Landmark here: [Landmark Decision]

DATED: JUNE 14,2011 By~ warafhal0 Heones

0John Apostolou
By M}VLW&%/QQI }L{'@’Wﬁ/‘
[o-Eva Apostolou
By: NW%‘%&M‘@\-’QMW }40%%«*
Marshall Home
9




AMERICAN BANKRUPTCY INSTITUTE

Case 11-06098 Doc 451 Filed 06/17/11 Entered 06/20/11 15:47:28 Desc Main
Document  Page 10 of 20

O R Dirhic o oS /L)

TRANSFERSTEASRIRRTIFICATE

Inre ) Chapter 11

)
GIORDANO'S ENTERPRISES, INC,, et al.,) Case No. 11-06098
(Jointly Administered)
Debtors.
Hon. Eugene R. Wedoff

N N N S N

Hearing Date: June 28, 2011
Hearing Time: 9:30 a.m. Central time

‘%ne 28,2 %ﬁcﬁ 9:30 a.m. Central time,

hall appeagsbefore the Honorable Eugene R.

19 Sout&gom Street, Chicago, Illinois, or
iy, and then agféybhere present the Trustee's Motion

¢ %, copysQb Which is herewith served upon you.

TP V. MARTINO, not indiv kit TEM
0 @ but solely as Chapter 11 Tri$tdEHE OMISSION
for Giordano's EnterprlsMOTWEXPIRATION
By: /s/ Christopher QEM ITEM AND IS YOUR
One of his ARGIASHIORIZATION TO LEVY
THE STATE THROUGH MY
RESIDENT NAME

QLY 1$°60654- 3406
Phone: %) 715-5000
: 632-1727

CERTIFICATE OF SERVICE

I, Christopher Combest, an attorney, certify that, on the 8th day of June, 2011, I caused
the foregoing Trustee's Motion For Sanctions Against Marshall E. Home to be served on the
following party via UPS Next Day Air:

Marshall E. Home
3051 W. Mexico Street
Tucson, AZ 85746

QB\13583964.1
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L also caused@MB rNI@],cel 15(&514@8 ae’Ztréril(QQ 9& yﬁg ourt's CM/ECF
System and therehy to be served u h ieg list ﬂm m
automatically deel;li)[/ a%%p?m lﬂﬁé%?ifi i 5S€S!
Thomas V Askounis  taskounis@askounisdarcy.com, jburt@askounisdarcy.com
Jennifer S Burt  jburt@askounisdarcy.com
Christopher M Cahill ~ ccahill@lowis-gellen.com, abockman@lowis-gellen.com
Joshua W Cohen  jwcohen@daypitney.com ‘

Christopher Combest  ccombest@quarles.com, Faye.Feinstein@quarles.com
Thomas R. Fawkes tfawkes@freebornpeters.com, bkdocketing@freebornpeters.com
Chester H. Foster ~ chf@fostersmithlaw.com,
jbf@fostersmithlaw.com;dbf@fostersmithlaw.com

+ James G Froberg jgfroberg@lgss gellen.com, jgfroberg@aol.com

o Cameron M Gulden USTPRé .es.ecf@usdgi.gov,

cameron.m.gulden@usdoj Rgionl1,g¢%ct@usdoj.gov
Aaron I, Hammer a‘ 1P Q 1, bkdoc%iﬁpg@freebornpeters.com
.com

Christopher J. Horvay §
“com, bk@&tmg@ﬁeebornpeters.com

Brian J Jackiw % '
.com
V\%?eom %Q
5ig .com, kristina.bunker@ .com
refigom, riezmanberger@gmail.coiﬁﬁigeﬁlﬁl‘\}f
bgdrgkohn.com, IS THE OMISSION
an.stortz@goldbergkohn.co FOR THE EXPIRATION

ornpeters.com, bkdocketing @ O ﬁ;ﬁﬁ% 1S YOUR

Q&i‘&nnﬂsmrz@qugov OF THE

* L] ® [ ] ® ® L]

com * AUTHORIZATION TO LEVY
pli?l%ﬁﬁﬁiﬁga;guaﬂes.com THE STATE THROUGH MY

é) Philip V¥ q; philip.martino@quarles.com, RESIDENT NAME
%’I@}noecf.epiqsystems.com;jim.irving@DLApiper.com;colleen. greer@quarles.com;

t@quarles.com

-@ ary E Olson  molson@wildman.com, ecf-filings@wildman.com
rd.@'ﬁ»»;AndreaOrdeanu» ~andre@zanesmith.com; Patty@Zanesmith-com.--

o Lars A Peterson lapeterson@foley.com
James M Philbrick  jmphilbrick@att.net
Jeffrey R Platt  jplatt@comananderson.com, gmartinez@comananderson.com
Mark L Radtke  mradtke@shawgussis.com, bharrington@shawgussis.com
Jason R. Sleezer  jsleezer@skcounsel.com, rybarra@skcounsel.com
Michael J. Small  msmall@foley.com, khall@foley.com
Jeffrey Strange  jstrangelaw@aol.com, william.georgakis@gmail.com
Pia N Thompson pthompson@gouldratner.com, Inaples@gouldratner.com
Steven B Towbin  stowbin@shawgussis.com

/s/ Christopher Combest
Christopher Combest

QB\13583964.1
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ONABIN exATEEANRRFTAAGIBEA)

NORTHERN DISTRICT OF IL

TRANSFERSTEANOIIERTIFICATE

Inre Chapter 11

Case No. 11-06098
(Jointly Administered)

GIORDANO’S ENTERPRISES, INC., et al.,'

Debtors.
‘ Hon. Eugene R. Wedoff

Hearing Date: June 28, 2011
Hearing Time: 9:30 a.m.

TRUSTEE’S MOTION F WONS A%TNST MARSHALL E. HOME

d@%g Chap&?ﬁfustee (“Trustee™) for the
R, ® 4 y’&ely, th%@s ’) hereby requests that the

L@ H%nh@the conduct described herein, In support,
&@h _ THIS ITEM

@02%;0 IS THE OMISSION
"é‘ RISDICTION FOR THE EXPIRATION

B @‘f,@}iscﬁcnon pursuant to 28 U.S.C. §§I%W%N£%%%EVU$
()pe@%rocedur of the United States District Court for the NOEHSRABEHRHROUGH MY
RESIDENT NAME

Philip V. Martino, theffluly

oy

/
& Venue is proper in this district pursuant to 28 U.S.C. §§1408 and 1409.

This is a core proceeding pursuant to 28 U.S.C. §157(b)(2).

! The Debtors in these cases are: Giordano’s Enterprises, Inc., Illinois Management Company, Inc., JBA Equipment
Finance, Inc., Altamonte Partners, LL.C, Giordano’s Franchise, Inc., Giordano’s of Florida, Inc., Giordano’s
Restaurants, Inc., Giordano’s Famous Stuffed Pizza, Inc., Americana Foods, Inc., Pizza Pizazze, Inc., Giordano’s,
LLC, Oakbrook Partners, LLC, Randolph Partners, LLC, Randolph Partners, LLC 20-24 Series, Randolph Partners,
LLC — 327 Series, Randolph Partners, LL.C — Lake Street Series, Randolph Partners, LL.C — Formosa Series,
Randolph Partners, LLC — Minooka Series, Randolph Partners, LP, Randolph Partners, LLC — 740 Series, Randolph
Partners, LLC — 308 Series, Randolph Partners, LLC — Ogden Oswego Series, Randolph Partners, LLC — 1425
Series, Randolph Partners, LL.C — Mount Prospect Series, Belmont Pizza, Inc., Rush Pizza, Inc., Greektown Pizza,
Inc., Rosemont Pizza, Inc., Willowbrook Pizza, Inc., Randolph Partners, LLC — Sherberth Series, Randolph
Partners, LLC — Oakbrook Partners Series, Randolph Partners, LL.C — Cotton Lane Series, and Randolph Partners,
LLC - Randall Orchard Series.

QB\13574302.3
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4. The aMbBheNiot reh SAI B HT1 (100951850, 362(a), 36200,
and the Court’s 1;EMSE J%Ri,or:i;%u@H&Tﬂfﬁ&@u&%ﬁtherwise to

regulate practice before it.

FACTUAL BACKGROUND

5. On February 16 and 17, 2011 (the “Petition Dates™), Debtors filed voluntary

petitions for relief under chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§101 ez

seq. (the “Code™).

6. Pursuant to Code, an1108 &ébtors initially operated their

rs in possﬁé 1on.

e @d tes T ppomted a committee of unsecured

?** «g@
(i Q@ tion of the United States TriStde]

. @ @ rustee for the Debtors, thcmﬁfﬁlm% Aﬁ%%? (I;IUR
c@ﬁ &;&ets and businesses under the control ATTTHORIZATION TO LEVY

@k Trustee’s appointment, he learned that a man naﬂ%ﬁ%\%ﬁo E GH MY
ngo)me”)

(Q&gs(&annmg to file or had filed a lawsuit in Arizona against the Trustee.

businesses and managed theiry

‘é@% In response, counsel for the Trustee sent a letter dated May 16, 2011 (the “May 16
Qlettel”) to Home, informing him that no party may sue the Trustee without the prior permission
of the Court, pursuant to Barton v. Barbour, 104 U.S. 126 (1881), and its progeny. A copy of the
May 16 Letter is attached hereto as Exhibit A.
11.  Infact, on May 12, 2011, the day the Trustee was appointed, Home and numerous
other parties plaintiff (including John and Eva Apostolou, the principal equity holders of the

Debtors) initiated an adversary proceeding by filing a complaint (the “Arizona Complaint™) in

QB\13574302.3
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the United States BEOMMIES dMheforkid 380 XTF?ZO@(@Q@H?@} Court”). The
Arizona Compl%&&&’l@%ﬁmﬁh& a&&%e%&ﬁ i&ﬁ&g‘a&efendaﬂts,

among many others:
(a) the Trustee;
(b) the United States Bankruptcy Court for the Northern District of Illinois,

Eastern Division;

ptcy Judge Eugene R. Wedoff (to whom the
<

ge John H<§ ires (who entered the order

(©) United States Bag

captioned cases are assi

pteyyJydee Eileen W. Hollowell
Q@% i filts

QSIAN, @0 2 - IS THE OMISSION
EXPIRATION
@ %‘%ﬁu@ ?:(Debtors prepetition senlobﬁ%% ‘ils YOUR

- AUTHORIZATION TO LEVY
( uarles & Brady LLP (Trustee’s counsel). THE STATE THROUGH MY

@Q& < RESIDENT NAME
1&//’ he Arizona Complaint was filed within an involuntary chapter 11 case (Bankr.

C‘@ 11-06731) that had been commenced in March of 2011 by numerous purported
@petitioning creditors — including Home and the Apostolous - against, among many others, the
United States federal government (styled “U.S. Corp.”) and the State of Arizona.
13.  On May 18, 2011, the Arizona Bankruptcy Court dismissed that involuntary case
and entered an order (the “Arizona Bar Order”) designating Home as a “vexatious litigant”
because, among other reasons: (a) he and the other petitioning creditors had filed the involuntary

case as a “device to harass their creditors” and (b) he had filed 173 proofs of claim on his own

QB\13574302.3
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behalf or on behalf @MBeMngM@&- @&Eﬁzg@l @@Malant was a secured
creditor under thT&AMfSEERﬂQAE@%EELH@%ﬂBE taxing

authority that was involved in a collection action against the claimant, “in an effort to advance
Home’s claims that he and the other [p]etitioning [c]reditors are the creditors of their creditors.”
Arizona Bar Order at 5 (emphasis added). The Arizona Bar Order bars Home or any entity

owned or controlled by him from filing any pleading in the Arizona Bankruptcy Court, other

‘ prior authorization from the Court. A copy of the
T A
PMa ‘I%L tter, Hom@
S S

than an appeal of the order, unless he
Arizona Bar Order is attached by

t a letter (the “Response

@prlses Inc., that he has trcspasﬁﬁl %%ﬁ%gggw

ce identity carriers and location of th Fdi{

‘\ Ti
grand‘%@so that [he] can file more than 100 claims agamsk%%ﬁgﬁﬁ%{\i? U H MY

m Truste ,;ig"(emphasw added). A copy of the Response Letter is attached hereto as Exhibit

15.  Home attached to his Response Letter a signed proof of claim (Claim No. 70, the
“Home Claim”), dated May 13, 2011, asserting a secured claim against the Debtors in the
amount of $150,000,000 — more than three times the amount of the prepetition secured claim
asserted by Debtors’ senior prepetition lender, Fifth Third. Attached to the Home Claim is a
UCC-1 financing statement (the “UCC-1 Financing Statement”), naming Home as secured party,

which purports to perfect security interests in the assets of all of the Debtors to secure Home’s

QB\13574302.3
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alleged $150,000,0§0d%drk3 Hdkg's U4 Hinkd8Z Fralch@ODap)d s filed with the
California SecreliRofS DD M3 bofy MnEbtdR Al s sidodi B Home on that
same date and was filed with Debtors’ claims agent on May 16, 2011. A copy of the Home
Claim is attached hereto as Exhibit E.”

16.  The Home Claim is fraudulent. It neither references nor includes any

documentation to show that Debtors owe an obligation in any amount to Home or that Debtors

granted Home a security interest in any 4 their property. To the Trustee’s knowledge, Home is

yer gr%@f}f security interest in any of the
W e
er %ﬁh June 1, 2% ¢ “Fifth Third Letter”), Home
A Dot . s
@ﬁé}@;@ of a “Priority, Prepaldfﬂﬁg mﬁl the

W@r&mo s Enterprises, Inc. dn(I%lmMSSEON

@%’ at 2.) In the Fifth Third Lette; \ I %\%%?%UR

e % r@ﬁéﬁd in his purported capacity as the se it NI LEVY
A @&f the Flf‘.@d Letter is attached hereto as Exhibit G. THE}?E{SX%ETN[%R&)XSEI MY
@ z LEGAL ARGUMENT

A. ‘%Iome Violated the Automatic Stay

not owed a debt from the Debtg

Debtors’ assets.

’@Q) 18. The automatic stay prohibits “any act to create, perfect, or enforce any lien
against property of the estate.” Code §362(a)(4). See also Redmond v. Fifth Third Bank, 624
F.3d 793, 800 (7th Cir. 2010) (the automatic stay prohibits any act post-petition to convert an
unsecured pre-petition claim into a secured claim or otherwise attempt to perfect a lien against

property of the estate). Home violated the automatic stay by filing the UCC-1 Financing

>On May 13, 2011, the Apostolous also filed a proof of claim (Claim No. 69) in Debtors’ cases, asserting a secured
claim of almost $104 million; however, the Apostolous filed a notice of withdrawal of that claim on April 22, 2011
(Docket No. 200). Copies of Claim No. 69 and the notice of withdrawal are attached hereto as Exhibit F.

5
QB\13574302.3
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Statement with the @MB SNéhryL&@é @%7 %, édlﬁ) @9@-2@9&5 after the Petition
Date. TRANSFER TAX CERTIFICATE

B. The Court Should Impose Sanctions Against Home Under 11 U.S.C. § 362(k) for
Willfully Violating the Automatic Stay.

19.  Bankruptcy Code §362(k) states that “an individual injured by any willful

violation of a stay...shall recover actual damages, including costs and attorneys’ fees, and, in

appropriate circumstances, may recovergs Mive damages.” Code §362(k). Courts have held

that a case trustee is an “individye§ ¢ mages under Code §362(k).

See Martino v. First Nationalg , & rofalo s Finer Foods, Inc.),

N g FORTHEEXPIRATION
o ely that Congress meant to ngﬁ‘ﬂ?(iW A‘N‘D ISYOUR
a @ T ed to debtors which are comoratlonswﬂmm TRHLEVY
onstruct é} uld defeat much of the purpose of the sectlonmggégEiﬁ}}nggﬁg MY

Q& 20,~.2 Further, a violation of the automatic stay is willful when a party acts with

knpojj@;@e of the bankruptcy filing. In re Betfs, 165 B.R. 233, 242 (Bankr. N.D. III. 1994). A
”%’%{Iful violation of the stay does not require a specific intent to violate the stay, only that the
creditor has notice of the stay and the creditor’s actions were intentional in and of themselves. /n
re Welch, 296 B.R. 170, 171 (Bankr. C.D. Ill. 2003).
21.  Home had prior knowledge of the Debtors’ bankruptcy cases: the Arizona
Complaint was filed on May 12, 2011 — the date the Trustee was appointed — naming the

defendants described above on account of their roles in the Debtors’ bankruptcy cases; moreover,

QB\13574302.3
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because the UCC—l@M& N@nerﬁ 5@@@(@8@0’%6(@ @&&mj&g) he signed the
Home Claim, thgl;MISt}%E&HTGA% tﬁg E&Elﬁh@ﬁ'ﬂ;@—l Financing

Statement was to support the fraudulent Home Claim.
C. Alternatively, Sanctions Against Home are Warranted Under 11 U.S.C. §105 (a).

22.  Alternatively, the Court should grant sanctions against Home pursuant to its broad
powers under 11 U.S.C. §105(a)’ to implement the provisions of the Code and to prevent an

abuse of bankruptcy process. In re Vol (M 10 F.3d 494, 500 (7th Cir. 1997); see valso Geraci v.

Cir. 19 qXplainin that a bankruptcy court’s

._ S pw to pu‘gﬂg duct that Rule 9011 cannot
% _,@3?278, 28%@&'{)& Cir. 1996) (§105 allows a

A
@pée y to sanction bad faith orlﬁizgtﬁuﬁﬁnduct

s Qﬂ;@%muuscgmzn. FerbHER OMISSION
‘- " @%@}ﬁ@hm a litigant “intentionally abﬁﬁg% ng
‘ é§§ foug }ner.” In re Rimstat, 212 F.3d 1039A10% RIZATION.TO LEVY
NS

q&;g)@‘ﬁ (}%@s are warranted here for several reasons. H;Tnl—l%E %ﬁ%@&%ﬁ MY
t 1

omaticstgy By filing the UCC-1 Financing Statement. Home then used that false UCC-1

F@g Statement to buttress his fraudulent proof of claim in the amount of $150,000,000.

éﬁally, Home represented to the Debtors’ most significant secured creditor that he also holds

3 Section 105(a) of the Bankruptcy Code provides:

The court may issue any order, process, or judgment that is necessary or appropriate to carry out
the provisions of this title. No provision of this title providing for the raising of an issue by a
party in interest shall be construed to preclude the court from, sua sponte, taking any action or
making any determination necessary or appropriate to enforce or implement court orders or rules,
or to prevent an abuse of process.

11 US.C. § 105(a).

QB\13574302.3
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claims secured by li@MBulhE@haslaﬁtﬁbﬁty@gp’zﬂ f{r}}@ 9@‘5@1@3@ matters related to
these cases. T‘RANSFER TAX CERTIFICATE

24.  Home’s actions should not be dismissed as the harmless antics of an impotent
crank. They are potentially much more dangerous to the Debtors’ estates than his scores of
pointless filings in the Arizona Bankruptcy Court. The UCC-1 Financing Statement confuses the

state of the title to Debtors’ assets and corrupts the UCC-1 notice-filing system upon which

creditors, debtors, and potential purcha these Debtors” assets all depend. The Home Claim

%he Deby qhd damages the integrity of the

SC& Home‘g@ s interfere with the Trustee’s
e

tee and ot %)rties in interest to spend time and

uding by requiring the mwlain
o) edia. Accordingly, it is if»{‘-f' A
OR THE IRATION
ome, pursuant o 11 ‘b%%fié“ﬁ‘ﬁﬁffﬁb IS YOUR

AUTHORIZATEON TO LEVY

)
‘@)érg%r imppsing Sanctions upon Home by: (A) imposing upon Home monetary sanctions in, at
m@&n, the costs incurred by the Debtors’ estates in preparing and prosecuting this Motion,
%%ng with such punitive damages as the Court deems appropriate; (B) holding Home in
contempt of court for violating the automatic stay by filing the UCC-1 Financing Statement and

for filing the fraudulent Home Claim; (C) provided that Home may purge the contempt by

QB\13574302.3
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withdrawing the Ho@MB aNUCCllﬁﬂaﬁ@@gg{eZn(nl @1@@} ﬁgﬁting the Trustee
such other and ﬁ:EIBiAMaS EeE&t Hgﬁ%p@EaRTIFICATE

Dated: June 8, 2011 PHILIP V. MARTINO, not individually,
but solely as Chapter 11 Trustee
for Giordano’s Enterprises, Inc., et al.

By:____/s/ Christopher Combest
One of his Attorneys

Christopher Combest
QUARLES & BRADY LLP
300 N. LaSalle Street, Suite 4

0Q

Chicago, IL 60654 7N
- Telephone: (312) 715-5000 §

' @Sx ¥ THIS ITEM

IS THE OMISSION
FOR THE EXPIRATION
OF THE ITEM AND IS YOUR
AUTHORIZATION TO LEVY
THE STATE THROUGH MY
RESIDENT NAME

QB\13574302.3
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United States Bankruptcy Court for the Northern District of Illinois

WITHDRAWAL OF CLAIM

Debtor Name and Case Number:

Giordano's Enterprises, Inc.

Creditor Name and Address:

John and Eva Apostolou
740 North Rush St.
Chicago, Illinois (60611)

Court Claim Number (if known):

11-06098

Date Claim Filed:

February 16, 2011

Total Amount of Claim Filed:

$ 100,000,000.00

L, the undersigned, am the above-referenced creditor, or an authorized signatory for the above-referenced
creditor. 1 hereby withdraw the above-referenced claim and authorize the Clerk of this Court, or their
duly appointed Claims Agent, to reflect this withdrawal on the official claims register for the above-
referenced Debtor.

April 21,2011 APy /A

Dated: " ol (j/,ﬂ(} O AT e
4
Print Name: Jolﬂé and Eva Apostolou
Title (if applicable): Secured Party Creditors

DEFINITIONS

Debtor

The person, corporation, or other entity that has filed a bankruptcy case is called the debtor.

Creditor

A creditor is any person, corporation, or other entity to which the debtor owed a debt.

Proof of Claim

A form filed with the clerk of the bankruptey court where the bankruptey case was filed, to tell the bankruptcy court how much the debtor owed a
creditor (the amount of the creditor's claim).

ITEMS TO BE COMPLETED ON THIS WITHDRAWAL OF CLAIM

Court, Name of Debtor and Case Number:

Fill in the name of the federal judicial district where the bankruptey case was filed (for example, Central District of California), the name of the
debtor in the bankruptcy case, and the bankruptcy case number. If you received a notice of the case from the court, all of this information is near
the top of the notice.

Information about Creditor:
Complete the section giving the name and address of the creditor that was listed on the previously filed Proof of Claim form.

Information identifying the Claim that is to be withdrawn:
Complete the section giving the court claim number, date claim was filed and total amount of claim filed to help identify the claim that is to be
withdrawn.

Sign and print the name and title, if any, of the creditor or other person authorized to file this withdrawal of claim (attach copy of power
of attorney, if any).

This form must be filed with the clerk of the bankruptcy court where the bankruptcy case was filed
or, if applicable, with their duly appointed Claims Agent as per any procedure approved by the
court in the above-referenced bankruptcy proceeding.
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lllinois state )
Cook county ) es verified

Re: Impecuniosities,
Inability to Pay

AFFIDAVIT

We, John and Eva Apostolou do hereby attest and subscribe that owing to my poverty or for
other just cause, we are unable or otherwise nor required to bear the expense of the action or legal
proceedings which we are about to commence in the nature of an Original Petition and that we verily
believe we are justly entitled to the relief sought by such action, legal proceeding.

We owe our poverty to the fact and law that the Illinois state Legislature has failed to provide all

free inhabitants of Illinois with a statutory inland Legal Tender declaring what “thing” shall be for At
Law discharge, payment and extinguishment of debts, damages, fines, court cost/fees inter-alia. That We
are American Freemen, free inhabitants of the Illinois state, and we find it impossible to obtain State
declared Legal Tender at Law.
At the present time there is and has been only Federal Reserve Notes (Federal Reserve Accounting Unit
Denominators) or F.R.A.U.D.s (FRAUDS) in ready circulation in the marketplace and all other sources.
It is therefore impossible to pay at Law, but if FRAUDS, supra, are used, being only negotiable
instruments under the law merchant general, or federal law merchant, the same are capable only of
discharge in equity and are INCAPABLE of payment at Law.

The State Legislature is at fault and we retain and do not waive and have not waived our common
law and constitutional rights and immunities and further do not waive our right NOT to become a
involuntary party to DEBT, EVIDENCE OF DEBT (Swanson v. Fuline, 248 F. Supp 364; 31 ALR
240.246), NEGOTIABLE INSTRUMENTS, FEDERAL RESERVE NOTES, COMMERCIAL PAPER,
LAWFUL MONEY OF THE UNITED STATES, nor any other “Thing” NOT intended by the
Constitution for the United States of America
1:10:1 as mandated by the unrepealed 1792 U.S. Coinage Act nor so declared by the Illinois state
Legislature,

/ Magna Charta Prohibits Court filing fees, etc.
b (Ddldive  ome Lot i

16hn Apostolou 7 Eva Apo%lou

Tllinois state

county of Cook

United States of America

On this twenty-first day April Two thousand eleven, John Apostolou and Eva Apostolou did personally
appear before me and is known to be the flesh and blood men/sovereign who executed and subscribed this
document before me in the county of Cook,Illinois state, United States of America, a Republic, under
original ‘ ;’éf;w

Jurisdiction. Purpose of Notary, jg=f6t/ide tification only and cannot be used to indicate entry into any
corporate jurisdiction. &4 -

otgryfcler "OFFICIAL SEAL"

Julio Vargas

Notary Public, State of Illinois
et My Commission Exp. 05/24/2014
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2018 MID-ATLANTIC BANKRUPTCY WORKSHOP
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AMERICAN BANKRUPTCY INSTITUTE
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