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Access to Justice Revisited: Getting Chapter 7 Debtor Counsel Paid 
Professor Laura N. Coordes 

 
I. Overview: How Did We Get Here? 

a. The Bankruptcy Code and Debtor Attorney Compensation 
i. Chapter 7 debtors’ attorneys are not usually entitled to compensation 

from the estate. See 11 U.S.C. § 330; Lamie v. U.S. Tr., 540 U.S. 526 
(2004). 

ii. Unpaid, pre-petition attorneys’ fees are discharged in a chapter 7. 
iii. Consequently, a debtor’s attorney must look to the debtor personally for 

payment. 
iv. Prior to filing, attorneys may request a retainer or flat fee to ensure 

compensation. 
1. Example: a pre-petition, “earned on receipt” engagement allows 

the attorney to be paid in full prior to commencement of the case. 
b. The Debtor’s Struggle to Pay Fees 

i. Chapter 7 debtors are often unable to pay the fees in full upfront. 
ii. Fees are more expensive now than pre-BAPCPA:1 

1. Average of $1,224 for chapter 7 
2. Average of $3,442 for chapter 13 

iii. In lieu of seeking counsel, debtors may choose to file pro se or delay filing 
until their situation (financial and otherwise) has substantially worsened. 

1. Pro se debtors tend to fare worse in bankruptcy, and they put 
more burden on the bankruptcy system.2 

iv. Other debtors may be encouraged by their attorneys to file “fee-only” 
chapter 13 cases, even though chapter 7 may have otherwise been a 
better fit.3 

II. The Need for Alternative Solutions 
a. A Bankruptcy Code amendment addressing these issues is unlikely.4 Congress 

hasn’t been responsive, even though courts have been pointing out these 
problems for years. 

b. Chapter 7 debtors’ attorneys have devised several practical alternatives to help 
them get paid. 

c. Bifurcation 
i. How it works5 

                                                      
1 Pamela Foohey et al., Life in the Sweatbox, 94 NOTRE DAME L. REV. (forthcoming 2018). 
2 Post of Lois R. Lupica & Nancy B. Rapoport, Limited Scope Representation: An Issue of Access to the Bankruptcy 
System, CREDIT SLIPS, June 5, 2013, http://www.creditslips.org/creditslips/2013/06/limited-scope-representation-
an-issue-of-access.html. 
3 Daniel E. Garrison, Liberating Debtors from “Sweatbox” and Getting Attorneys Paid, 37-JUN. AM. BANKR. INST. J. 16 
(2018). 
4 Id. 
5 Id. 
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1. Attorneys offer low- or $0-down upfront terms and bifurcate the 
engagement. They split pre- and post-petition services into 
separate agreements, allocating post-petition payments to post-
petition work only. 

2. The same attorney represents the debtor both before and after 
filing, but uses separate agreements to cover each period. The 
attorney receives payment for post-petition work from the 
debtor’s post-petition earnings or other non-estate assets. 

ii. Concerns6 
1. Despite its growing popularity, bifurcation is not without its 

drawbacks. 
2. Requires more documentation and more disclosure. 
3. Attorney takes a risk by accepting installment payments rather 

than full payment upfront. 
4. Attorney must obtain debtor’s informed consent. 

d. Alternatives to Bifurcation 
i. Limited scope representation: attorney provides a subset of legal 

services7 
1. Low-cost alternative to filing pro se 
2. Still need informed consent 
3. May be less attractive to attorneys 
4. Difficulty of unbundling services 

ii. Petition preparers/other services that do not use attorneys 
iii. Other solutions that have arisen in different parts of the country 

III. Key Cases 
a. Lamie v. U.S. Trustee, 540 U.S. 526 (2004) 

i. Attorneys providing post-petition services to chapter 7 debtors must be 
hired by the trustee and approved by the court pursuant to § 327 to be 
eligible for compensation. 

ii. “It appears to be routine for debtors to pay reasonable fees for legal 
services before filing for bankruptcy to ensure compliance with statutory 
requirements.” 

iii. Court reached its conclusion based on the plain language of § 330, 
determining that § 330’s legislative history was confusing and ultimately 
unhelpful. 

b. Gordon v. Hines (In re Hines), 147 F.3d 1185 (9th Cir. 1998) 
i. Court explored various options for addressing payment of attorneys in 

chapter 7 cases: 
1. Full payment, in advance, for all work anticipated to be required 

a. Risk that trustee will reject the contract with the attorney 
and demand a refund of unearned fees 

                                                      
6 Id. 
7 Lupica & Rapoport, supra note 2. 
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2. Minimal advance payment plus agreement that debtor will pay 
attorney for work done in bankruptcy from debtor’s post-
bankruptcy earnings 

a. Risk that court will interpret this as giving attorney a pre-
petition claim that is dischargeable 

3. Create two separate agreements for pre- and post-petition work 
a. Risk of violating ethics rules that preclude attorney who 

has filed an appearance from withdrawing from 
representation without leave of court 

4. Post-filing reaffirmation by the debtor 
a. Risk of conflict of interest 

ii. Claims for lawyers’ compensation stemming from post-petition services 
actually provided to the debtor do not always fall within the automatic 
stay or discharge provisions 

1. Thus, stay did not apply to attorney’s attempts to collect fees 
earned from legal services provided post-petition, and attorney 
had undischarged claim in quantum meruit to reasonable 
compensation for post-petition legal services. 

iii. Not all courts agree with Hines. 
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Lamie v. U.S. Trustee, 540 U.S. 526 (2004) 

Summary prepared by Professor Laura N. Coordes 

In this case, debtor Equipment Services, Inc. (“ESI”) retained petitioner John M. Lamie 

(“Lamie”) to represent it in a chapter 11 bankruptcy. After the case was converted to a chapter 

7, Lamie continued to provide legal services to ESI, even though the trustee had not authorized 

him to perform these services under 11 U.S.C. § 327. When Lamie sought compensation under 

§ 330(a)(1) for the time he worked on the chapter 7, the Government objected, arguing that 

§ 330(a)(1) did not provide for the debtor’s estate to compensate an attorney who was not 

authorized under § 327. The bankruptcy court, district court, and Fourth Circuit Court of 

Appeals all agreed with the Government’s interpretation of the Code, and the Supreme Court 

granted Lamie’s petition for certiorari. 

The Court, in an opinion by Justice Kennedy, made clear that it would begin by looking 

at the text of the statute itself, rather than any predecessor statutes or legislative history, to 

determine congressional intent. While acknowledging that § 330 was awkwardly worded, the 

Court held that it was not ambiguous and that its plain meaning did not lead to absurd results. 

Moreover, the Court recognized that in practice, “[i]t appears to be routine for debtors to pay 

reasonable fees for legal services before filing for bankruptcy to ensure compliance with 

statutory requirements.” Thus, the Court also sided with the Government, holding that 

§ 330(a)(1) does not authorize compensation from estate funds to a chapter 7 debtor’s 

attorney unless the attorney is employed as authorized by § 327. 

Although the Court made its decision based on the statute’s text and plain meaning, it 

noted that “the [legislative] history creates more confusion than clarity about the congressional 
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intent” and urged Congress to amend the statute if in fact the plain text was different from that 

intent.  
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Gordon v. Hines (In re Hines), 147 F.3d 1185 (9th Cir. 1998) 

Summary prepared by Professor Laura N. Coordes 

 In this case, debtor Brenda Hines retained Robert Gordon to convert her previously-filed 

chapter 13 case to a chapter 7 case. Hines was unable to pay Gordon’s fee in advance, so the 

parties entered into a written fee agreement that provided for Hines to make payments in 

seven monthly installments. The agreement was supported by a promissory note and seven 

postdated checks. The first check was to be cashed pre-petition, and the remaining six were to 

be cashed post-petition. 

 Gordon properly disclosed his fee arrangement to the bankruptcy court and proceeded 

to represent Hines after her case was converted to chapter 7. Gordon also cashed two of Hines’ 

postdated checks after conversion of her case. Hines subsequently became dissatisfied with 

Gordon and decided to go back to her former attorney, Harold Shilberg, who had previously 

represented her in her chapter 13 bankruptcy. Shilberg advised Hines that any attorneys’ fees 

incurred to Gordon before her chapter 7 case commenced were dischargeable. Shilberg also 

advised Hines to stop payment on the remaining uncashed, postdated checks. In response, 

Gordon’s law firm sent a “past due” notice to Hines, asked that she make a new payment 

arrangement, and called Hines to follow up. Hines then filed a motion of contempt against 

Gordon for willful violation of the automatic stay. The bankruptcy court denied Hines’ motion, 

and the Ninth Circuit Bankruptcy Appellate Panel (“BAP”) reversed. Gordon then appealed to 

the Ninth Circuit, which reversed and remanded. 

 Hines argued that Gordon’s post-petition behavior (cashing the postdated checks and 

delivering the “past due” notice) was an impermissible attempt to collect a prepetition claim 
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against Hines. Gordon alleged that the postdated checks represented post-petition claims 

against Hines that were not subject to the automatic stay; alternatively, he argued that his 

post-petition conduct fell within an exception to the automatic stay for the presentment of 

negotiable instruments. The court framed the issue as whether Gordon’s post-petition 

rendition of legal services pursuant to a pre-filing fee agreement entitled him to recover the 

fees for those services directly from Hines. 

 The Ninth Circuit began its analysis by observing the difficulty chapter 7 debtors’ 

attorneys face in making advance arrangements for the payment of post-petition services. The 

court observed that attorneys can employ alternative fee arrangements to work around this 

problem, but noted that each of these alternative arrangements potentially carries its own 

risks. The court opined that the “optimum solution” would be for Congress to expressly provide 

for a compensation procedure under the Bankruptcy Code. Lacking such guidance from 

Congress, the court nevertheless held that it was not the case that all compensation claims 

stemming from post-petition services fell within the automatic stay or discharge provisions.  

 Applying this reasoning to the case at hand, the court held that when Hines fired 

Gordon, he had an undischarged claim for fees he had earned in excess of the money he had 

already collected. Because Hines had the right to fire Gordon prior to the completion of his 

services, Gordon could not claim the entire remaining amount that he had originally contracted 

for. Instead, the court held that Gordon must look to reasonable compensation under a 

quantum meruit theory of recovery. For these reasons, the Ninth Circuit reversed the BAP’s 

decision and asked the BAP to remand the matter to the bankruptcy court in order to 

determine reasonable compensation for the services Gordon had actually performed. 
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