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The	Ethics	of	Joint	
Bankruptcy	Filings	and	Divorce	

	
Eugene	R.	Wedoff.1	

	
Introduction	

	 At	first	glance,	it	seems	that	couples	contemplating	a	divorce	would	be	wise	to	file	a	

joint	bankruptcy	case	first.			

	 The	advantages	of	a	prior	bankruptcy	filing	are	set	out	in		Nolo.com—“one	of	the	

web’s	largest	libraries	of	consumer-friendly	legal	information.”2			“Filing	for	bankruptcy	

before	a	divorce”	the	website	states,	“can	.	.	.	simplify	the	issues	regarding	debt	and	

property	division	and	lower	your	divorce	costs	as	a	result.”3		Several	websites	for	private	

attorneys	repeat	this	advice,	largely	verbatim.4	

	 The	Nolo	website	also	states	the	advantage	of	filing	bankruptcy	jointly:		

Bankruptcy	filing	fees	are	the	same	for	joint	and	individual	filings.		So	filing	a	
joint	bankruptcy	with	your	spouse	.	.	.	can	save	you	a	lot	on	court	fees.		Also,	if	
you	decide	to	hire	a	bankruptcy	attorney,	your	attorney	fees	will	likely	be	
much	lower	for	a	joint	bankruptcy	than	if	each	of	you	filed	separately.5	
	

	 But	there	is	a	catch.		Nolo	cautions	that	“you	should	let	your	bankruptcy	attorney	

know	about	your	upcoming	divorce	as	there	may	be	a	conflict	of	interest	for	him	or	her	to	

																																																													
1	U.S.	Bankruptcy	Judge,	N.D.Ill.	(ret.).	
2	See	www.nolo.com,	last	visited	March	29,	2016.		
3	See	www.nolo.com/legal-encyclopedia/divorce-bankruptcy-which-comes-

first.html,	last	visited	March	29,	2016.	
4	E.g,,	Bunch	&	Bock,	Lexington	Ky.,	http://www.bunchandbrocklaw.com/personal-

bankruptcy/divorce-bankruptcy/,	last	visited	April	2,	2016.	
5	See	www.nolo.com/legal-encyclopedia/divorce-bankruptcy-which-comes-

first.html.	
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represent	you	both.”6			That	advice	only	hints	at	the	potential	difficulties.		There	are	several	

ethical	problems	that	joint	bankruptcy	representation	and	divorce	may	present	to	a	

bankruptcy	attorney:	beyond	potential	conflicts	of	interest,	there	may	be	difficulties	with	

the	clients’	expectations	of	confidentiality	and	a	potential	for	fraudulent	transfer	liability.		

Each	of	these	areas	are	outlined	below,	after	a	list	of	useful	resources.		

	 1.	�e�e)�nt	 �teri��	

	 Although	there	are	many	opinions	dealing	with	the	treatment	of	property	and	

claims	in	the	intersection	of	bankruptcy	and	divorce,	the	following	decisions	and	articles	

appear	to	be	the	ones	most	directly	dealing	with	ethical	issues	arising	from	representing	

divorcing	spouses	in	a	joint	bankruptcy	case.	

	 @	In	re	�i&ci#�in�r+	�roceeding&	�g�in&t	����oc�i,	635	N.W.2d	2QQ	(Wis.	2001).		An	

attorney	who	was	facing	suspension	of	his	law	license	represented	a	woman	in	divorce	

proceedings	without	telling	her	of	his	imminent	suspension5	he	also	filed	a	joint	bankruptcy	

petition	for	her	and	her	husband	while	the	divorce	was	pending.		In	this	opinion,	the	

Wisconsin	Supreme	�ourt	issued	a	public	censure	and	indefinite	suspension	of	the	license.	

	 @	In	re	�reen,	19Q9	WL	1P19956	(Bankr.	S.D.�a.	Sept.	Q,	19Q9).		An	attorney	who	had	

filed	a	joint	�hapter	13	case	later	filed	a	divorce	case	on	behalf	of	the	wife.		The	bankruptcy	

court	found	that	actions	taken	by	the	attorney	to	collect	child	support	payments	from	the	

husband	whom	he	was	representing	in	bankruptcy	violated	the	automatic	stay.		The	

opinion	discusses	in	a	footnote	the	apparent	conflict	of	interests	in	the	attorney’s	conduct,	

but	states	that	this	ethical	issue	was	not	before	the	court.	

																																																													
6	Id.	
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	 @	�.R.	“�hip”	Bowles	Jr.,	�o�di�oc�&,	��n�ru#tc+	�nd	�i)orce/	�re	t�e	�d)er&�ri��	

�e��tion&�i#&	too	
uc�,	not	Enoug�	or	�u&t	�ig�t1	21-JUN	Am.	Bankr.	Inst.	J.	20	(June,	2002).		

This	article	gives	an	excellent	statement	of	the	general	rules	on	conflicts	of	interest	in	the	

bankruptcy/divorce	intersection	and	discusses	the	potential	for	fraudulent	transfer	

liability	from	property	transfers	in	divorce	decrees.	

	 @	�oncurrent	Session:	Bankruptcy	and	Divorce,	111111	ABI-�LE	P61	(2011),	a	

general	panel	discussion	that	includes	consideration	of	joint	representation.		

	 @	Karmyn	Wedlow	&	Jennifer	Buchanan,	Dual	Representation	�an	Lead	to	a	Duel	

with	�our	�lients,	55	S.	Tex.	L.	Rev.	P69	(2014),	discussing	ethical	problems	in	joint	

representation	and	concluding	that	the	economic	benefits	are	outweighed	by	the	ethical	

costs.		The	article	outlines	the	potential	conse)uences	for	a	lawyer	who	fails	to	comply	with	

ethical	responsibilities:	dis)ualification,	monetary	sanctions,	and	referral	to	disciplinary	

authorities.		55	S.	Tex.	L.	Rev.	at	PP5-PP.	

	 2.	�on��ict	o�	Intere&t&	

	 	 a.	�ener��	ru�e&	

	 The	starting	point	for	ethical	representation	of	debtors	in	joint	bankruptcy	filings	is	

conflicts	of	interest.		The	Model	Rules	of	�rofessional	�onduct,	largely	adopted	in	most	

states,	provide	a	nuanced	set	of	directives,	first	defining	conflicts	of	interest	and	generally	

prohibiting	representation	when	a	conflict	exists,	and	then	providing	the	terms	under	

which	a	conflict	can	be	overcome	by	client	consent.	

	 Model	Rule	1.P(a)	provides	the	definition	and	prohibition.		It	states:			

Except	as	provided	in	paragraph	(b),	a	lawyer	shall	not	represent	a	client	if	
the	representation	involves	a	concurrent	conflict	of	interest.	A	concurrent	
conflict	of	interest	exists	if:	
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(1)	the	representation	of	one	client	will	be	directly	adverse	to	another	client5	
or	
(2)	there	is	a	significant	risk	that	the	representation	of	one	or	more	clients	
will	be	materially	limited	by	the	lawyerGs	responsibilities	to	another	client,	a	
former	client	or	a	third	person	or	by	a	personal	interest	of	the	lawyer.	
	
It	is	important	to	recogni2e	that	this	definition	is	not	limited	to	clients	whose	

interests	are	directly	adverse	in	the	matter	for	which	the	lawyer	is	retained,	but	extends	to	

any	situation	in	which	the	lawyer’s	ability	to	provide	effective	representation	would	be	

“materially	limited”	by	responsibilities	to	another	person	or	by	personal	interests	of	the	

attorney.	

The	potential	for	client	consent	is	set	out	in	Rule	1.P(b):	
	
Notwithstanding	the	existence	of	a	concurrent	conflict	of	interest	under	
paragraph	(a),	a	lawyer	may	represent	a	client	if:	
(1)	the	lawyer	reasonably	believes	that	the	lawyer	will	be	able	to	provide	
competent	and	diligent	representation	to	each	affected	client5	

(2)	the	representation	is	not	prohibited	by	law5	
(3)	the	representation	does	not	involve	the	assertion	of	a	claim	by	one	client	
against	another	client	represented	by	the	lawyer	in	the	same	litigation	or	
other	proceeding	before	a	tribunal5	and	

(4)	each	affected	client	gives	informed	consent,	confirmed	in	writing.	
	
This	potential	for	consent	is	carefully	limited.		First,	the	attorney	has	to	reach	the	

personal	conclusion	that	the	conflict	will	not	prevent	effective	representation5	second,	

there	must	be	no	law	prohibiting	it	(as	there	is	in	some	jurisdictions	for	joint	

representation	of	parties	to	a	divorce)5	third,	the	attorney	may	not	pursue	a	claim	by	one	

client	against	another	client	in	the	same	proceeding	(so,	for	example,	in	a	�hapter	11	case,	a	

creditor	client	of	the	attorney	for	the	debtor	in	possession	could	waive	the	attorney’s	

conflict	of	interest,	but	a	waiver	would	not	allow	the	attorney	to	pursue	a	claim	objection	in	

the	bankruptcy	case	against	that	creditor)5	fourth,	the	attorney	must	give	each	client	the	
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information	necessary	for	the	client	to	make	an	informed	decision	about	whether	to	

consent	to	the	representation	despite	the	conflict5	and	finally,	the	client’s	consent	must	be	

in	writing.		

In	the	event	that	a	conflict	between	the	clients	arises	during	joint	representation,	

the	attorney	must	withdraw	from	representing	both	clients,	since	continued	representation	

would	violate	Rule	1.P(a).		See	Rule	1.16(a)(“CAD	lawyer	.	.	.	shall	withdraw	from	the	

representation	of	a	client	if:	(1)	the	representation	will	result	in	violation	of	the	Rules	of	

�rofessional	�onduct	.	.	.	.”)	and	�omment	4	to	Rule	1.P	(“If	a	conflict	arises	after	

representation	has	been	undertaken,	the	lawyer	ordinarily	must	withdraw	from	the	

representation	.	.	.	.”).		The	attorney	could	continue	representing	one	of	the	spouses	while	

the	other	obtained	a	new	attorney	only	with	informed	consent,	as	provided	in	Rule	1.9(a)	

(“A	lawyer	who	has	formerly	represented	a	client	in	a	matter	shall	not	thereafter	represent	

another	person	in	the	same	.	.	.	matter	in	which	that	personGs	interests	are	materially	

adverse	to	the	interests	of	the	former	client	unless	the	former	client	gives	informed	

consent,	confirmed	in	writing.”).	

	 	 b.	�i)orce	#��nned	�t	t�e	ti e	o�	t�e	��n�ru#tc+	�i�ing	

	 The	money-saving	approach	of	a	joint	bankruptcy	by	a	couple	planning	to	divorce	

has	the	difficulty	that	the	divorcing	couple	often	disagree	with	one	another,	sometimes	

passionately.		For	example,	in	In	re	�u�e,	2013	WL	1P43Q49	(Bankr.	�,D,�al.	April	23,	

2013),	a	divorcing	couple	engaged	in	13	years	of	litigation	involving	an	individual	�hapter	

11	case	filed	by	one	of	them.		Even	if	spouses	appear	amicable	when	they	seek	bankruptcy	

advice	in	contemplation	of	a	divorce,	a	joint	bankruptcy	carries	the	risk	of	later	conflicts	
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between	the	two	clients.		Before	filing	a	joint	case—whether	or	not	a	divorce	is	

contemplated—an	attorney	should	take	the	following	steps:	

• �&&ure	t��t	t�ere	�re	no	��n�ru#tc+	i&&ue&	in	di&#ute	�et*een	t�e	&#ou&e&.		If	there	

is	any	potential	for	a	dispute	between	the	spouses	over	a	bankruptcy	matter—

such	as	an	inter-spousal	claim,	the	response	to	a	particular	creditor’s	claim,	or	

ownership	of	property—a	joint	filing	would	be	an	ethical	violation,	because	the	

representation	of	each	party	would	be	limited	by	the	attorney’s	responsibilities	

to	the	other	party,	and	the	conflict	could	not	be	eliminated	by	consent,	since	any	

action	that	the	attorney	took	would	be	against	the	other	client’s	interest.	

• �i)e	�u��	di&c�o&ure	to	�ot�	c�ient&	reg�rding	t�e	#otenti��	�or	con��ict&	t��t	 ig�t	

�ri&e	in	t�e	�uture	�nd	re$uire	t�e	�ttorne+2&	*it�dr�*��.		This	disclosure	would	

reduce	client	resentment	in	the	event	of	withdrawal,	but	a	separate	disclosure	

would	have	to	be	made	to	obtain	any	informed	consent	to	continued	

representation	of	either	party.	

• �o	not	re#re&ent	eit�er	o�	t�e	&#ou&e&	in	t�e	&u�&e$uent	di)orce.		Although	it	might	

theoretically	be	possible	to	get	informed	consent	from	a	client	in	the	bankruptcy	

case	to	conflicting	representation	of	one	of	them	in	the	divorce	case	(because	

that	would	not	be	“in	the	same	litigation”	in	which	the	attorney	represented	both	

clients),	it	would	be	extraordinarily	difficult	to	be	a	client’s	advocate	in	

bankruptcy	and	simultaneously	the	client’s	opponent	in	the	divorce.		This	

situation—albeit	without	an	attempt	to	obtain	informed	consent—led	to	a	

suggestion	of	unethical	conduct	in	�reen,	19Q9	WL	1P19956	at	E6	n.15	and	the	

imposition	of	ethical	sanctions	in	����oc�i,	635	N.W.2d	at	291.	
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• �o	not	�i�e	�	�oint	���#ter	56	c�&e	i�	di)orce	i&	�ntici#�ted.		�hapter	13	would	not	

eliminate	the	need	to	address	the	allocation	of	claims	against	the	spouses	in	the	

divorce	case	because	there	would	be	no	prompt	discharge	of	those	claims.		And	

in	�hapter	13,	disagreements	could	arise	not	only	about	property	interests	and	

claims,	but	also	about	allocation	of	payments	to	the	trustee	and	the	need	for—

and	terms	of—any	plan	modification.		If	one	of	the	spouses	wishes	to	retain	

jointly-owned	property	that	is	collateral	for	a	loan,	�hapter	13	might	be	

necessary	for	that	spouse,	but	the	other	would	likely	be	best	served	by	a	

separate	�hapter	P	filing.	 	 	

	 	 c.	
�rit��	di&#ute	�ir&t	�ri&ing	��ter	�	�oint	�i�ing	

	 Just	as	a	joint	bankruptcy	can	be	filed	on	behalf	of	spouses	anticipating	a	divorce,	a	

joint	bankruptcy	can	be	maintained	on	behalf	of	spouses	who	first	decided	to	divorce	while	

their	bankruptcy	case	is	pending.		Unexpected	marital	discord	is	most	likely	to	occur	in	

�hapter	13	cases,	because	of	the	longer	time	before	these	cases	conclude.		In	such	cases,	the	

attorney	should	have	informed	the	spouses	at	the	outset	of	the	case	that	any	disputes	

between	them	over	bankruptcy	matters	would	re)uire	the	attorney	to	withdraw	from	their	

representation.		If	bankruptcy-affecting	disputes	do	arise—likely	over	the	plan	

modification	and	allocation	of	trustee	payments—the	attorney	would	have	to	withdraw	

and	advise	the	clients	to	retain	separate	bankruptcy	counsel	unless	informed	consent	is	

given—which	is	unlikely	if	the	clients	are	in	a	contentious	dispute.			

	 3.	�on�identi��it+	

	 	 a.	�ener��	ru�e&	
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	 Rule	1.6(a)	of	the	Model	Rules	of	�rofessional	Responsibility	sets	out	the	general	

prohibition	against	attorney	disclosure	of	client	confidences:	“A	lawyer	shall	not	reveal	

information	relating	to	the	representation	of	a	client	unless	the	client	gives	informed	

consent,	CorD	the	disclosure	is	impliedly	authori2ed	in	order	to	carry	out	the	representation	

.	.	.	.”			

	 Rule	1.6(b)	sets	out	exceptions	to	the	prohibition	that	would	not	generally	apply	in	

joint	bankruptcy	representation,	but	the	two	exceptions	set	out	in	Rule	1.6(a)	itself	do	

apply.	First,	the	exception	for	“impliedly	authori2ed”	disclosure	would	allow	the	attorney	to	

disclose	to	one	of	the	spouses	whatever	relevant	information	the	attorney	received	from	

the	other	spouse.		See	Securitie&	In)e&tor	�rotection	�or#.	).	�.�.	�u&�nir	,	�o.,	246	B.R.	5Q2,	

5QQ	(Bankr.	N.D.Ill.	2000)	(“Under	the	9joint	defense	doctrine’	if	the	same	lawyer	jointly	

represents	two	or	more	clients	with	respect	to	the	same	matter,	those	clients	have	no	

reasonable	expectation	that	their	communications	to	the	lawyer	with	respect	to	the	joint	

matter	will	be	kept	secret	from	each	other.”).		Second,	the	exception	for	“informed	consent”	

would	allow	either	spouse	to	re)uire	the	attorney	to	disclose	information	that	either	

spouse	conveyed	to	the	attorney	in	confidence.		See	Teresa	Stanton	�ollett,	��e	�ro i&e	�nd	

�eri�	o�	
u�ti#�e	�e#re&ent�tion,	16	Rev.	Litig.	56P,	5P9	(199P)	(“CADny	joint	client	can	

re)uire	the	attorney	to	testify	about	such	disclosures	when	a	dispute	arises	between	the	

joint	clients.”).	

	 Rule	1.9(c)	imposes	a	confidentiality	limitation	on	continued	representation	of	one	

spouse	after	the	attorney	withdraws	from	representation	of	the	other:			“A	lawyer	who	has	

formerly	represented	a	client	in	a	matter	.	.	.	shall	not	thereafter	.	.	.	reveal	information	

relating	to	the	representation	except	as	these	Rules	would	permit	or	re)uire	with	respect	
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to	a	client.”		See	�omment	P	to	Rule	1.9	(“Independent	of	the	)uestion	of	dis)ualification	of	

a	firm,	a	lawyer	changing	professional	association	has	a	continuing	duty	to	preserve	

confidentiality	of	information	about	a	client	formerly	represented.”)	

	 	 b.	E��ect	on	�oint	��n�ru#tc+	re#re&ent�tion	
	 A	major	concern	for	an	attorney	representing	spouses	in	a	joint	bankruptcy	is	the	

potential	for	their	not	reali2ing	the	limits	on	confidentiality	that	the	law	has	established.		It	

is	critical	for	the	attorney	to	advise	the	clients	at	the	outset	of	the	representation	that	no	

statements	they	make	to	the	attorney	in	connection	with	the	bankruptcy	case	can	be	

withheld	from	their	spouse	and	that	either	of	them	can	re)uire	the	attorney	to	disclose	

their	confidential	statements	in	any	controversy	that	may	arise	between	them	in	the	future.	

	 4.	�r�udu�ent	tr�n&�er	�i��i�it+	

	 �ne	potential	benefit	of	a	divorce	in	connection	with	bankruptcy	is	that	it	typically	

divides	the	property	of	the	spouses	between	them,	and,	in	this	way	property	that	was	

subject	to	the	claims	against	only	one	of	the	spouse	can	be	freed	from	those	claims	by	being	

awarded	to	the	other	spouse.		Even	if	the	divorce	court	order	makes	a	substantially	une)ual	

division	of	the	marital	property,	the	division	may	be	seen	as	supported	by	reasonably	

e)uivalent	value	to	both	spouses,	and	so	immune	from	challenge	as	a	constructively	

fraudulent	transfer	under	F	54Q(a)(1)(B).	See,	e.g.,	In	re	�i  e��,	4Q0	B.R.	QP6,	QQ9-90	

(Bankr.N.D.Ill.2012).			owever,	courts	are	sensitive	to	the	possibility	that	spouses	may	use	

the	divorce	process	to	facilitate	an	actual	intent	to	defraud	creditors.		The	authorities	are	

collected	in	S��udt	).	�nited	St�te&,	2013	WL	95113Q,	at	E5	(N.D.	Ill.	March	11,	2013):	

�ourts	have	recogni2ed	that	divorce	can	be	used	to	lend	an	air	of	legitimacy	
to	an	otherwise	fraudulent	transfer.	See,	e.g.,	In	re	��e)rie,	2001	WL	120132,	
at	E10	(Bankr.N.D.Ill.	Feb.13,	2001)	(finding	the	transfer	of	a	marital	home	
pursuant	to	a	divorce	settlement	fraudulent	because	the	transfer	was	made	
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for	the	purpose	of	placing	the	home	outside	of	the	reach	of	the	IRS).	Such	
sham	divorces	often	share	certain	“badges	of	fraud,”	including:	(1)	a	)uickly	
agreed	upon	property	division5	(2)	the	completion	of	the	divorce	proceeding	
on	a	“fast-track5”	(3)	the	fact	that	only	one	of	the	spouses	is	represented	by	
counsel	in	the	divorce	proceeding5	(4)	the	fact	that	the	spouses	continue	to	
live	together	after	the	divorce	decree	in	the	very	house	that	was	transferred5	
(5)	the	fact	that	the	transferor	spouse	continues	to	pay	the	mortgage,	taxes,	
and	other	costs	on	the	transferred	house5	and	(6)	the	ine)uitable	distribution	
of	debts	and	assets	in	the	divorce.	Id..	&ee	��&o	In	re	�i�c�er,	No.	05>Q044,	
200Q	WL	26Q2Q5Q,	at	E4	(Bankr.	�.D.Ill.	Jun.25,	200Q)5	In	re		i��,	342	B.R.	1Q3,	
199>200	(Bankr.D.N.J.2006)5	In	re	�� udio,	No.	04	A	02922,	2005	WL	
2035969,	at	E9>10	(Bankr.	N.D.Ill.	Aug.23,	2005)5	In	re	�odger&,	315	B.R.	522,	
531	(Bankr.	N.D.	2004)5	In	re	�o��,	2Q0	B.R.	430,	434>35	(Bankr.	N.D.Ill.	
2002)5	In	re	�un�� ,	No.	9Q>1466>MW�,	99>1054>MW�,	2000	WL	
336P9421,	at	E4	(Bankr.	D.N.	.	2000).	

	 	

	 �n	the	other	hand,	it	has	been	held	that	a	regularly	conducted	divorce	proceeding,	

with	no	indication	of	collusion,	is	entitled	to	a	presumption	of	validity.	��t��n	).	��ed&oe	3In	

re	��ed&oe4,	569	F.3d	1106,	1112	(9th	�ir.	2009)	(“CAD	state	courtGs	dissolution	judgment,	

following	a	regularly	conducted	contested	proceeding,	conclusively	establishes	9reasonably	

e)uivalent	value’	for	the	purpose	of	F	54Q,	in	the	absence	of	actual	fraud.”)5	Ing���&	).	

Er�e*ine	3In	re	Er�e*ine4,	349	F.3d	205,	212	(5th	�ir.2003)	(“CWDe	should	hesitate	before	

we	impute	to	�ongress	an	intent	to	upset	the	finality	of	judgments	in	an	area	as	central	to	

state	law	as	divorce	decrees.”).	

	 This	state	of	the	law	makes	it	important	for	attorneys	representing	a	spouse	in	a	

divorce	case	to	avoid	uncontested	transfers	of	property	obviously	subject	to	enforcement	

of	judgment.		If	spouses	seek	bankruptcy	representation	after	such	a	transfer,	bankruptcy	

counsel	should	warn	of	the	potential	liability	for	a	fraudulent	transfer.	

	 Though	not	directly	involving	a	divorce	proceeding,	In	re	�rince,	40	F.3d	356	(11th	

�ir.	1994),	provides	an	example	of	the	difficulty	that	bankruptcy	counsel	may	face	in	this	

situation.		In	�rince,	a	�hapter	11	debtor	had	made	a	large	transfer	to	his	wife,	and	the	law	



AMERICAN BANKRUPTCY INSTITUTE

221

 
	

��	

firm	for	the	debtor	had	earlier	represented	both	the	husband	and	wife	in	estate	planning	

matters.		The	court	held	that	because	the	wife	was	potentially	a	defendant	in	a	fraudulent	

transfer	action,	and	because	the	attorney	had	previously	represented	the	debtor’s	wife,	the	

firm	had	a	conflict	of	interest	in	representing	the	husband	in	his	�hapter	11	case,	and	on	

that	basis	all	fees	for	the	bankruptcy	representation	were	denied.		“By	representing	�rince	

in	his	bankruptcy	proceedings,	Cthe	firmD	deprived	�rince	of	a	conflict-free,	impartial,	

independent	evaluation	of	the	potential	claims	of	and	against	his	estate.H		Id.	at	360.		This	

decision	is	)uestionable5	another	lawyer	would	have	faced	the	same	difficulty,	since	the	

debtor	had	a	personal	interest	in	allowing	his	wife	to	keep	the	transferred	property	that	

would	have	interfered	with	his	duty	to	the	estate.		A	key	to	avoiding	denial	of	fees	in	this	

situation	is	full	disclosure	of	all	transfers	made	by	one	spouse	to	the	other	in	the	

bankruptcy	schedules	and	in	any	application	to	be	retained	as	counsel.	
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So They Filed Bankruptcy: What about the Lawsuit !! 

Bankruptcy Issues Related to Consumer Debtor Litigation  

I. Surviving Bankruptcy:  Basic Concepts 

A. Property of Estate 11 U.S.C. § 541; 11 U.S.C. § 1115(Individual Chapter 11 
Debtor Post petition income is property of the Estate) 

Specifically included in the definition of property under the Bankruptcy Code are: 

1. Filed lawsuits.  See, e.g. Stephenson v. Malloy, 700 F.3d 265 (6th Cir. 2012) (Pre-petition 
lawsuit was property of the estate). 

2. Claims from incidents that occurred pre-petition is property of the Bankruptcy estate.  
See, e.g., Marable v. Marion Military Institute, 595 Fed. Appx. 921 (11th Cir. 2014) 
(lawsuit not filed prior to bankruptcy related to employment discrimination which 
occurred pre-petition was property of the estate). 

II. So the Debtor Filed Bankruptcy.  What Happens to Claim/Lawsuit? 

A. If the lawsuit or claim is not listed in bankruptcy schedules, if you are the Trustee 
of Debtor’s counsel you must get the lawsuit or claim listed as soon as possible.  
Failure to initially list claims or timely add claims (i.e., before the defendant 
moves to purchase or dismiss the claim), will likely result in the debtor (or the 
Bankruptcy Estate) being judicially estopped from pursuing the claim.  See White 
v. Wyndham Vacation Ownership, Inc., 617 F.3d 472 (6th Cir. 2010) (Debtor 
judicially estopped from bringing harassment lawsuit when she omitted claim 
from Chapter 13 case); Lewis v. Weyerhaeuser, 141 Fed. Appx. 420 (6th Cir. 
2005) (Debtor filed chapter 13, but did not list EEOC discrimination claim.  
Debtor was estopped from pursuing the claim post-petition.)  See also Sinkfied v. 
State Farm Insurance, 580 Fed. Appx. 323 (6th Cir. 2014)	(Debtor filed chapter 7 
case and listed $27,000 in personal property post-petition, her house burned down 
and she claimed a loss of $170,000.  Held: Debtor’s insurance policy was voided 
for fraud.). 

However, if debtor (or debtor’s counsel) attempts to disclose the claims to the 
Trustee prior to either the closing of the bankruptcy case or when the defendant 
moves for dismissal, the trustee or debtor may be able to pursue the claim for the 
benefit of the debtor’s creditors. 
See Eubanks v. CBSK Financial Group, Inc., 385 F.3d 894 (6th Cir. 2004) 
(Debtor who constantly, but unsuccessfully attempted to disclose lender liability 
claim not listed in schedules did not act in bad faith and, therefore, trustee could 
pursue claim on behalf of the estate). 

B. If the claim lawsuit is listed, we are in the clear, right? 
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1. Actually, you still need to see if you can employ the pre-petition counsel.  
First, you must determine what chapter the debtor filed under to determine 
who is the Actual Client? 

a. Chapter 7 

If the debtor filed a chapter 7 case, then the trustee, on behalf of the 
bankruptcy estates, owns and controls the claim, unless it is totally exempt 
from the creditor’s claims (an issue that will be resolved by the 
Bankruptcy Court).  See, e.g., In re Cottrell, 876 F.2d 540 (6th Cir. 1989) 
(Bankruptcy estate is owners of personal injury suit of debtor and had the 
authority to replace pre-petition counsel for debtors). 

If it is a chapter 7 case, the Trustee and pre-petition Debtor’s counsel must 
determine whether the pre-petition counsel can and should represent the 
estate.  See Lennear, et al. v. Diamond Pet Food Processors, 2015 WL 
7571560 (E.D. Cal. 2015) (Trustee could retain per-petition law firm 
which represented debtor in discrimination suit).  See also Ethical 
Attorney-Client Privilege and Retention Issues. 

b. Chapter 13 

Here, as a general rule courts have held that the debtors will be able to 
control suit subject to Bankruptcy Court’s oversight, although pre-petition 
counsel should be retained under 11 U.S.C. § 327(e) to represent the state 
or will be denied all fees.  See, e.g., In re Alexander, 469 B.R. 684 (Bankr. 
W.D. Ky. 2012) (failure to be timely retained will result in a denial of all 
fees and expenses). 
c. Chapter 11 or Chapter 12 

In these cases, unless a trustee is appointed, the debtor will be able to 
pursue the litigation subject to Bankruptcy Court’s control and as in 
chapter 13 cases, you must make sure you are retained by the debtor and 
have your employment approved by the Court. 

 

 

 
17480494_1.docx 
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�ho Controls a Debtor’s attorney �lient Privileges

A problem which frequently arises in bankruptcy cases concerns the control of an 
individual’s attorney client privilege.  The issue of who holds a Chapter 11 debtor’s 
attorney/client privilege has been often litigated1  and has been largely resolved in the 
area of business entities by the Supreme Court’s decision in Commodity Futures Trading 
Commission v. Weintraub2 .  However, while the Weintraub Court held that the debtor in 
possession or trustee held a Chapter 11 corporate debtors’ attorney/client privilege3  and 
could waive it even over the objection of the debtors’ pre-bankruptcy management, the 
Weintraub Court refused to extend its reasoning to individual debtors’ attorney/client 
privilege ruling:

[O]ur holding today has no bearing on the problem o� individual ban�rupt�y� 
whi�h we have no reason to address in this �ase.  As we have stated, a 
corporation, as an inanimate entity, must act through agents.  When the 
corporation is solvent, the agent that controls the corporate attorney-client 
privilege is the corporation’s management.  Under our holding today, the power 
passes to the trustee because the trustee’s functions are more closely analogous to 
those of management outside of bankruptcy than are the functions of the debtor’s 
directors.  An individual, in contrast, can act for himself; there is no 
“management” that controls a solvent individual’s attorney-client privilege.  If 
control over that privilege passes to a trustee, it must be under some theory
different from the one that we embrace in this case.[emphasis added]4

Lower courts have taken three general positions5  with regard to who holds an 
individual Chapter 11 debtor’s attorney/client privilege.  One line of mainly older cases 
has held that an individual Chapter 11 debtor’s attorney/client privilege (for both pre and 
post-bankruptcy periods) remains with the individual debtor and does not pass to the 
bankruptcy estate or a subsequently appointed trustee6.   These courts have generally held 
that due to the greater privacy concerns that arise when an individual holds an 
attorney/client privilege, there is no justification for the transfer of attorney/client 
privilege to either the bankruptcy estate or the individual debtor’s trustee7. 

Another group of cases, led by In re Williams8,  has held that the right to who 
holds the attorney/client privilege does not change merely because a debtor is an 

                                                
1 See generally  In re O.P.M. Leasing Services, Inc., 670 F.2d 383 (2d Cir. 1982); Citibank N.A. v. 
Andros, 666 F.2d 1192 (8th Cir. 1981).
2 471 U.S. 343 (1985).
3 Id. at 354.
4 Id. at 356-357.
5 In re Bame, 251 B.R. 367, 377-378 (Bkrtcy. D.Minn. 2000).
6 See In re Hunt, 153 B.R. 445 (Bkrtcy. N.D.Tx. 1992) (Trustee under confirmed plan not entitled to 
waive the attorney/client privilege); In re Silvio De Lindegg Ocean Dev. Of America, Inc., 27 B.R. 28 
(Bankr. S.D. Fla. 1982) (same)
7 In re Hunt, 153 B.R. at 454.  But see In re Fairbanks, 135 B.R. 717 (Bkrtcy. D.N.H. 1991) 
(Finding “other theory” to hold that trustee controlled chapter 11 debtor’s attorney/client privilege).
8 152 B.R. 123 (Bkrtcy N.D.Tx. 1992); See also In re Smith, 24 B.R. 3 (Bkrtcy. S.D. Fla. 1982) (Pre 
Weintraub)
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individual and not a business entity.   These cases have generally held that an individual 
debtor in possession must exercise its attorney/client privilege in a manner consistent 
with its fiduciary duty to creditors and that includes the transfer or waiver of its 
attorney/client privilege for the benefit of the estate9.  These courts have found that the 
individual Chapter 11 Debtor’s attorney client privilege passes to his or her bankruptcy 
estate and does not remain in the hands of the individual10.

The final11  and largest line of authority concerning individual Chapter 11 
debtor’s attorney/client privilege has stated that courts must determine who holds the 
attorney/client privilege on a case by case basis by balancing the policies underlying the 
attorney/client privilege and the potential harm of disclosure to the individual against the 
trustee’s duty to maximiEe the value of the estate12. 

Under this line of reasoning, courts have generally determined that an individual 
debtor has no attorney/client privilege for any post-petition discussions the individual has 
with the estate counsel, holding that the estate counsel generally cannot give individuals 
legal advice, in their capacity as an individual, while acting as the estate’s counsel.   
These courts have also held that pre-bankruptcy discussions with attorneys are subject to 
an individual attorney/client privilege13.

Under all of these lines of cases, the estate’s counsel should carefully advise the 
individual as to who they represent in the chapter 11 (the bankruptcy estate generally)and 
the issues that may arise related to the individual attorney/client privilege (or lack 
thereof) when filing a Chapter 11 case.

I. Feneral Overview of Attorney/Client Privileges In Goint Client Situations

                                                
9 In re Williams, 152 B.R. at 128 (noting that under Toibbv Radloff, 501 U.S. 157 (1991) 
(Individual Debtor had fiduciary responsibilities of a corporate debtor in possession).
10 See e.g. In re Wittmer, 2011 Bankr. Lexis 4727 (Bankr. N.D. Ohio 2011) (trustee of an individual 
Chapter 7 debtor investigating legal malpractice claim against could waive the Privileges attorney could not 
raise Privilege claims to thwart discovery against them); In re Tarkington, 2010 Bankr. Lexis 1208 (Bankr. 
H.D. N.C. 2010) (2004 exam of individual Chapter 11 debtor’s counsel allowed to go forward to determine 
assets in corporation owned by debtor)
11 There is also a group of cases involving the waiver of an individual debtor’s attorney/client 
privilege in the context of legal malpractice claims against a debtor’s attorney.  In these cases bankruptcy 
courts have generally held that the trustee holds and has the right to waive the attorney/client privilege for 
the purpose of investigating the malpractice action.  See In re BaEemore, 216 B.R. 1020 (Bkrtcy. S.D. Fa. 
1998), In re Tomarolo, 205 B.R. 10 (Bkrtcy. D. Mass. 1997) But see McClarty v. Fudenau, 166 B.R. 101 
(H.D. Mich. 1994) (Individual Chapter 7 debtor holds attorney/client privilege as to file involved in 
malpractice action).
12 See generally In re Foster, 188 F.3d 1259 (10th Cir. 1999); In re Benum, 339 B.R. 115 (Bkrtcy. 
D.N.G. 2006); In re Hddy, 304 B.R. 591 (Bkrtcy. D. Mass. 2004); In re Miller, 247 B.R. 704 (Bkrtcy. N.D. 
Ohio, 2000).
13 See In re Bame, 251 B.R. 367, 375-376 (Setting forth a 5 part test to see if individual received 
individual legal advice from estate counsel [which would be subject to the individual’s attorney client 
privilege] or advice as debtor in possession [which would not be subject to the individual attorney client 
privilege, but to the bankruptcy estate’s privilege]).
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Initially, it is well settled that the trustee or DIP of a corporate Chapter 11 debtor holds 
the attorney/client privilege of that legal entity.  See Commodity Futures Trading 
Commission v. Weintraub, 471 U.S. 343 (1985) (trustee succeeds to attorney/client 
privilege of debtor corporations).  The Sixth Circuit, in Reed v. Baxter, 965 F.2d 126 (6th 
Cir. 1992) states that:

The question of whether the attorney/client privilege 
applies is a mixed question of law and fact, subject to de 
novo review.  See In re Frand Gury Proceedings October 
12, 1995, 78 F.3d 251, 253-54 (6th Cir.1996).  Iuestions of 
privilege are to be determined by federal common law in 
federal question cases.  Fed.R.Hvid. 501.  The elements of 
the attorney/client privilege are as follows: (1) Where legal 
advice of any kind is sought (2) from a professional legal 
adviser in his capacity as such, (3) the communications 
relating to that purpose, (4) made in confidence (5) by the 
client, (6) are at his instance permanently protected (7) 
from disclosure by himself or by the legal adviser, (8) 
unless the protection is waived.  Fausek v. White, 965 F.2d 
126, 129 (6th Cir.1992) (citing United States v. Foldfarb, 
328 F.2d 280, 281 (6th Cir.1964)).

The privilege is based on two related principles.  The first is that loyalty forms an 
intrinsic part of the relationship between a lawyer and client in our adversary system.  
This loyalty is offended if the lawyer is subject to routine examination regarding the 
client’s confidential disclosures.  Jenneth S. Brown, et al., McCormick on Hvidence § 
87, at 205-06 (3rd ed.1984).  The second principle is that the privilege encourages clients 
to make full disclosure to their lawyers.  A fully informed lawyer can more effectively 
serve his client and promote the administration of justice.  Id. K 87, at 205; id. K 89, at 
212.

The privilege serves these purposes, but it comes with substantial costs.  The privilege 
excludes relevant evidence and stands “in derogation of the search for the truth.”  United 
States v. Nixon, 418 U.S. 683, 710, 94 S.Ct. 3090, 3108, 41 L.Hd.2d 1039 (1974).  When 
an organiEation, such as a corporation, is the client the costs imposed by application of 
the privilege increase.  Fiven the number of employees who may have information 
relevant to litigation by or against a corporation, administration of the privilege by the 
courts proves difficult.  More significantly, “[w]here corporations are involved, with their 
large number of agents, masses of documents, and frequent dealings with lawyers, the 
Eone of silence grows large.”  David Simon, The Attorney/Client Privilege as Applied to 
Corporations, 65 Lale L.G. 953, 955 (1956); see also 24 Charles Alan Wright M Jenneth 
W. Fraham, Gr., Federal Practice and Procedure: Hvidence K 5476, at 189 (1986); id. K 
5476, at 29 (1997 Suppl) (noting that corporations may use the privilege to prevent the 
disclosure of information useful to adversaries simply by funneling it through lawyers).

Assuming that a valid joint defense agreement exists between Law firm N’s clients 
(Subsidiary and Individual A) and Lawfirm L’s clients, (Individuals A, B, Subsidiary and 
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Parent Company) and that all privileged discussions were made between the law firm and 
each client and no other clients were present at the discussions between the law firm and 
the client.

A dual or joint representation, absent an agreement to establish a “joint defense” between 
clients, may render any attorney/client privilege inapplicable because non-clients were 
parties to the privileged communications.  See Matter of Bevill Breslder M Schulman 
Asset Management Corporation, 865 F.2d 120, 124-126 (3rd Cir. 1986); In re Indiantown 
Realty Partners, Lmt. Partnership, 270 B.R. 532 (Bankr. S.D. Fla. 532, 539-540) (Bankr. 
S.D. Fla. 2001).  See also In re Miracle Hnterprises, Inc., 40 B.R. 503 (Bankr. D. R.I. 
1984) (no attorney/client privilege with respect to communications between Defendant 
bank and attorney, where attorney served as secretary of Debtor and counsel to bank); 
U.S. v. Moss, 9 F.3d 543 (6th Cir. 1993). (“Fenerally, the attorney/client privilege 
extends to “(c)onfidential disclosures by a client to an attorney made in order to obtain
legal assistance.”);  Haines v. Liggett Froup, Inc., 975 F.2d 81, 94 (3rd Cir. 1992) 
(quoting, Fisher v. United States, 425 U.S. 391, 403, 96 S.Ct. 1569, 1577, 48 L.Hd.2d 39 
(1976)).  A joint defense extension of the attorney/client privilege has been applied to 
confidential communications shared between co-defendants which are “part of an on-
going and joint effort to set up a common defense strategy.”  Haines, 975 F.2d at 94 
(quoting Hisenberg v. Fagnon, 766 F.2d 770, 787 (3rd Cir.), cert. denied, 474 U.S. 946, 
106 S.Ct. 342, 88 L.Hd.2d 290 (1985).  The burden to establish the applicability of the 
privilege is upon the defendants.  Haines, 975 F.2d at 94.

Hven assuming that a joint defense privilege exists, however, it has been universally held 
that communications that are otherwise privileged under the common interest or joint 
defense doctrine are not privileged in subsequent litigation between the parties to the 
joint defense agreement.  See Simpson v. Motorists Mutual Insurance Company, 494 
F.2d 850 (7th Cir. 1974) (recogniEing the existence of the doctrine in a diversity case 
governed by Ohio law); Duncan v. Duncan, 2001 WL 1837384 (Oa. Cir. Ct. Guly 16, 
2001) (Not reported in S.H.2d) (“The clear majority of reviewing courts has held that the 
attorney/client privilege does not preclude an attorney who originally represented both 
parties in a prior matter from disclosing information in a subsequent action between the 
parties.”).  See also Abbott Laboratories v. Alpha Therapeutic Corp., 200 F.R.D. 401 
(N.D. Ill. 2001); Securities Investor Protection Corporation v. Stratton Oakmont, Inc., 
213 B.R. 433 (Bankr. S.D. N.L. 1997); In re Megan-Racine Associates, Inc., 189 B.R. 
562 (Bankr. N.D. N.L 1995).  Therefore, Parent Company may be able to obtain all 
otherwise privileged communications of all other parties under a joint defense agreement.

II. Specific Issues

Question A:  Can a Parent Company DIP or trustee waive Subsidiary’s or the 
Individual A’s privilege?

The Parent Company DIP or trustee cannot waive, under any circumstances, the 
attorney/client privilege between either Lawfirm N or Lawfirm L and Individual A as the 
Parent Company bankruptcy estate has no interest in or control over Individual A’s 
attorney/client privilege.  While some courts have allowed trustees to waive the 
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attorney/client privilege of individual debtors, see, generally, In re Hddy, 304 B.R. 591 
(Bkrtcy. D. Mass. 2004); In re Williams, 152 B.R. 123 (Bkrtcy. N.D. Tx. 1992), no court 
has ever permitted a corporation to waive its individual owner’s attorney/client privilege.  
See generally In re Bakalis, 199 B.R. 443, 449 (Bkrtcy. H.D. N.L 1996) (trustee of 
Chapter 7 estate of majority owner of a corporation could not compel corporation to 
waive its attorney/client privilege).

If it is established that Individual A was given advice by either Lawfirm N or 
Lawfirm L, as an officer or employee of Subsidiary, however, then Individual A’s ability 
to claim, as an individual, an attorney/client privilege will be greatly compromised.  See 
In re National Trade Corporation, 76 B.R. 646 (N.D. Ill. 1985); In re Southern Air 
Transport, Inc., 225 B.R. 706 (Bkrtcy. S.D. Ohio 2000); In re Fidelity Fuarantee 
Mortgage Corp., 150 B.R. 854 (Bkrtcy. D. Mass. 1993); In re Cumberland Inv. Corp.,
120 B.R. 627 (Bkrtcy. D. R.I. 1990).

As to the attorney/client privilege of Subsidiary, Parent Company as the owner of 
Subsidiary, may not directly waive the Subsidiary’s attorney/client privilege.  As noted in 
Bakalis, the owner of the stock in a corporation may not waive the attorney/client 
privilege for that corporation absent certain specific showings of good cause, which will 
permit the owner of the corporation to obtain the privileged documents.  Bakalis, 199 
B.R. at 449; see also Fausek v. White, 965 F.2d 126, 130-131 (6th Cir. 1992).

A Parent Company DIP or trustee could indirectly cause Subsidiary to waive its 
own attorney/client privilege if they either gain control of the individuals who were 
actually running the Subsidiary bankruptcy or were able to use their corporation 
ownership to cause a change in control of the management of Subsidiary in its Chapter 11 
case.  See In re Lionel Corporation, 30 B.R. 327 (Bkrtcy S.D. N.L. 1983) (holding that 
“shareholders of Chapter 11 Debtors generally retain their state controlled rights to 
control a Chapter 11 Corporation within the requirements of the Bankruptcy Code”).  
However, the change of management of a Chapter 11 could be subject to Bankruptcy 
Court approval, see Matter of Faslight Club, Inc., 782 F.2d 767 (7th Cir. 1986); Matter of 
Lifeguard Industries, Inc., 37 B.R. 3 (Bkrtcy. S.D. Ohio 1983).  However, even with 
these limitations, a Parent Company DIP or trustee, by meeting the proper legal 
standards, could cause Subsidiary to waive its attorney/client privilege.

Iuestion B:  Can Subsidiary’s waive the attorney/client privilege of Individual AP

As discussed above, Subsidiary may not waive the individual attorney/client 
privilege between Individual A and either Lawfirm N or Lawfirm L because Subsidiary 
does not have any interest in or control over Individual A’s attorney/client privilege.  See, 
generally, In re Bevill, Bresler and Schulman, 805 F.2d 120, 123 (3rd Cir. 1986) 
(corporate officer may assert a personal attorney/client privilege for communications 
made to his or her own counsel concerning personal liability unrelated to the corporation 
or his role as a corporate officer).

Subsidiary can waive its own attorney/client privilege as to any communications 
Lawfirm N or Lawfirm L had with Individual A, if those communications were made in 
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the course of Lawfirm N’s or Lawfirm L’s representation of Subsidiary, and not as part 
of their representation of Individual A.  See In re National Trade Corporation, 76 B.R. at 
647 (corporate officers barred from asserting privilege for communications made in their 
corporate capacity to corporate counsel); In re Southern Air Transport Inc., 255 B.R. at 
710-712 (corporate officers cannot assert attorney/client privilege to prevent debtor 
corporation from obtaining testimony from its own attorney); In re Fidelity Fuarantee 
Mortgage Corp., 150 B.R. at 867-869 (corporate waiver of corporate debtor’s 
attorney/client privilege extends to words and actions of corporate debtor’s officers and 
directors).

Iuestion C:  Can a third party force Subsidiary to waive its own attorney/client privilege 
or the attorney/client privilege of Individual AP

Initially, it is clear that a creditor or other third party cannot force Subsidiary to 
waive Individual A’s attorney client privilege, as Subsidiary itself may not waive the  
attorney/client privilege between Lawfirm N, Lawfirm L and Individual A because 
Subsidiary has no interest in or control over Individual A’s attorney/client privilege.

A creditor or other party in interest could ultimately require Subsidiary to waive 
its own attorney/client privilege, however, either by obtaining the appointment of a 
trustee in the Subsidiary bankruptcy case, see Commodity Futures Trading Commission 
v. Weintraub, 471 U.S. 343 (1985), or by filing a motion to force the Debtor to waive the 
attorney/client privilege. See, generally, In re Fibson Froup Inc., 66 F.3d 1436 (6th Cir. 
1995) (creditor granted standing to pursue preference suit where debtor unjustifiably 
refused to bring preference action).  While there is no established case law permitting a 
third party to force a debtor to waive its attorney/client privilege, under the authority of 
the Fibson Froup case, such a motion would have merit in the circuits which have 
adopted this position.
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When I was young (in 1968), I 
saw the movie 2001: A Space 
Odyssey.2 The “villain” in this 

movie was super computer, an appar-
ent artificial intelligence, “named” HAL 
9000, which, in its own words, was 
“foolproof” and incapable of error.3 It 
controlled almost all of a spaceship’s 
functions on a long journey to Jupiter. It 
ultimately murdered most of the ship’s 
crew in a failed attempt to save its “life.”
 Why does this iconic film have any-
thing to do with bankruptcy ethics? Well, 
in In re Taylor, computers appeared, to 
both the bankruptcy court4 and the Third 
Circuit,5 to be acting as the client of the 
two creditors’ law firms.

Here Is the Information You 
Require, Dave

The origin of  the 
Taylor opinion arose 
from a fairly simple 
dispute between the 
Taylors (the debt-
ors) and the creditor 
holding the mort-
gage on the debtor’s 
home (the secured 
creditor): whether 
the  debtors  were 

required to pay flood insurance on their 
home as part of their mortgage pay-
ments. This straightforward question led 
to a very unfunny comedy of errors that 
ended in the Third Circuit.
 In September 2007, the debtors filed 
their chapter 13 case. On Oct. 13, 2007, the 
secured creditor’s6 national proof of claim 
(POC) counsel filed a POC, which con-
tained (1) the wrong monthly payments on 
the mortgage, (2) the incorrect note and (3) 

the wrong value of the home.7 The attorney 
who electronically signed the POC also 
admitted that she never reviewed the POC 
before it was filed.8

 Prior to the bankruptcy, the secured 
creditor had forced flood insurance on 
the debtor’s home when it was errone-
ously placed on a flood plain map.9 This 
resulted in a dispute between the debt-
ors and secured creditor over $180 per 
month (the disputed amount) and led to 
the secured creditor’s mortgage/process-
ing bankruptcy system (MPS) to treat 
each payment where the debtors did not 

pay the disputed amount as an incom-
plete and late payment.10

 On Jan. 15, 2008, the stay coun-
sel11 filed a three-page motion seeking 
relief from the automatic stay (the stay 
motion), which (1) incorrectly stated that 
the debtors had failed to make any post-
petition payments; (2) failed to disclose 
the dispute over flood insurance; (3) 
alleged, without any evidence, that the 
debtors had no equity in their home; (4) 
inaccurately stated that the debtors had 
total arrearages of $4,367.49 (when the 
actual payment shortage was only $180 
per month); (5) failed to explain a sus-
pense account concerning the debtors’ 
mortgage;12 and (6) charged the debtors 
$650 in legal fees and the $150 in fil-
ing fees for filing the stay motion. The 
stay motion was prepared solely from 

“screens” on the secured creditor’s MPS 
system and the stay counsel had no direct 
involvement with human representatives 
of the secured creditor. The stay counsel 
also filed a set of requests for admissions 
(RFAs) related to the stay motion.
 The debtors’ attorney initially filed 
an untimely and inaccurate13 objection 
to the stay motion. The debtors’ attorney 
also failed to respond to the RFAs, which 
meant that the debtors were deemed to 
have admitted all of the (inaccurate) alle-
gations in the stay motion. The debtors’ 
counsel later filed an amended response 
to the stay motion, correctly stating that 
the post-petition payments on the debt-
ors’ mortgage had been made.
 In March 2008, the debtors filed an 
objection to the secured creditor’s POC 
(the claim objection) raising the claim 
miscalculation issue arising from the 
flood insurance dispute. POC counsel 
responded to the claim objection by mere-
ly alleging that “[a]ll figures...in the proof 

of claim accurately reflect actual sums...
which the Debtors are contractually obli-
gated to pay” and did not address any of 
the issues raised in the claim objection.
 The bankruptcy court held two joint 
hearings on the stay motion and claim 
objection. At both hearings, the secured 
creditor was represented by a very young 
and inexperienced associate of the stay 
counsel’s firm.14 At the first hearing, 
even though he knew that the allega-
tions in the stay motion were wrong and 
that the secured creditor had received 
post-petition payments,15 the associate 
requested that the bankruptcy court grant 
stay relief on the basis that the debtors 
had technically admitted to false allega-
tions in the stay motion by failing to con-
test the secured creditor’s RFAs.16

 The bankruptcy court rejected this 
request, noting that the stay motion 
counsel “closed their eyes to the fact 
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1 In re Taylor, ____ F.3d ____ 2011 WL 3692440 (3d Cir. Aug. 24, 
2011), rev’g, 2010 WL 624909 (E.D. Pa. Feb. 18, 2010), rev’g, 407 B.R. 
618 (E.D. Pa. 2009).

2 MGM, 1968.
3 It blamed any problems on “human error.” That statement was later 

proved not to be entirely accurate.
4 407 B.R. at 624, n. 9 (“Indeed I was struck by how [the secured credi-

tor’s representative] and other users of the case-management system 
refer to the technology as an active participant in managing the loans in 
bankruptcy, giving it anthropometric qualities as though speaking of a 
member of their staff.”).

5 2011 WL 3692440 at *8 (secured creditor’s stay motion counsel 
effectively could not question data with secured creditor, stay counsel 
essentially abdicated her professional judgment to “black box”).

6 The names of the professionals have been omitted from this article.

7 2011 WL 369214 at *1.
8 The attorney whose name appeared on the claim testified that due to the 

volume of claims filed, the POCs were prepared by nonattorneys and she 
reviewed only a random sample of 10 percent of claims she “signed.”

9 See 407 B.R. at 642, n. 51 (discussing process that debtors were 
required to follow to have secured creditor agree that their home was 
not in flood plain).

10 2011 WL 369244 at *1.
11 The secured creditor selected separate law firms to file POCs and stay 

litigation.
12 This arose as a result of the secured creditor’s treatment of the dis-

puted amount in each monthly payment.

13 The one-page response incorrectly stated that the secured creditor had 
returned the post-petition payments to the debtors and was filed after 
an affidavit of “no response” had been filed by stay counsel.

14 Both the bankruptcy court and court of appeals strongly criticized stay 
counsel’s efforts to blame their firm’s misconduct on the associate.

15 2011 WL 3692440 at *3.
16 Id. at *3.
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that there was evidence that...con-
flicted with the very admissions” they 
wanted to have deemed admitted. 
The court continued the hearing until 
June 2008 and directed the associate 
to obtain an accounting of payments17 
from his client.
 At the June 2008 hearing on the stay 
motion and claims objection, the asso-
ciate stated that he did not obtain the 
accounting because he had requested the 
information from the MPS but the MPS 
had not responded. He also informed 
the bankruptcy court that “he was liter-
ally unable to contact [the secured credi-
tor]—his firm’s client—directly to verify 
information which his firm had already 
represented to the Court that it believed 
to be true.”18

 After the June 2008 hearing, the 
court issued a sua sponte show cause 
order directing the stay counsel, POC 
counsel, secured creditor and other 
individuals to appear and give evi-
dence concerning the possibility of 
sanctions being imposed for the plead-
ings filed on behalf of the secured cred-
itor in this case. The court found that 
(1) the associate and his supervising 
attorney had violated Bankruptcy Rule 
9011 by filing a stay-relief motion and 
response to the claim objection based 
on facts that they knew or should have 
known were untrue; (2) the stay coun-
sel and its attorney/owner had violated 
Bankruptcy Rule 9011 by the conduct 
of its attorneys; (3) the secured creditor 
was subject to sanctions for the “slav-
ish adherence” to its MPS by its stay 
counsel; (4) the POC counsel should 
not be subject to discipline as the U.S. 
Trustee investigation of their actions 
was not complete; and (5) the third-
party provider of the secured creditor’s 
MPS should not be sanctioned.19 
 After this lengthy investigation 
and detailed findings of fact, the sanc-
tions imposed by the bankruptcy court 
were extremely modest. First, the stay 
counsel firm had no monetary sanctions 
imposed against it as the court found 
the costs of defending itself from the 
show cause was sufficient penalty. 

Second, the associate was not given 
any sanctions as the court noted that 
“[I] suspect that he [the associate] has 
learned all that he needs to learn with-
out prolonging this unfortunate time in 
his nascent career.”20 Third, the associ-
ate’s supervisor was ordered to attend 
three hours of professional responsibil-
ity CLE. Fourth, the owner of the stay 
counsel was ordered to obtain training 
on the MPS, spend a day observing his 
attorneys and staff processing referrals 
from the MPS, and conduct a training 
session for all members of his bankrupt-
cy group on prefiling due diligence. No 
sanctions were awarded to the debtors, 
who ultimately had stay relief granted 
on their home in December 2008 and 
voluntarily dismissed their chapter 13 
case in July 2009.

I Am Sorry, Dave; I Cannot Let 
You Do That
The District Court Appeal
 Despite the mild sanctions imposed 
by the court, the stay counsel, its owner 
and the supervising bankruptcy attorney 
appealed the bankruptcy court’s decision 
to the district court. The secured credi-
tor did not appeal. On Feb. 18, 2010, the 
district court reversed the bankruptcy 
court’s decision for two separate reasons:

First, because the conduct of 
the debtors’ counsel was at least 
equally responsible for the diffi-
culties in resolving the status of 
the mortgage payments, and sec-
ond, because the record leaves 
the indelible impression that the 
appellants were sanctioned less 
for their specific failings than for 
the Bankruptcy Court’s desire to 
“send a message” regarding sys-
temic problems in the litigation 
of bankruptcy cases and the reli-
ance on computer databases in 
mortgage disputes.

 The district court also reversed the 
sanctions against the owner of the stay 
counsel firm because he did not sign 
any pleadings or argue the case before 
the bankruptcy court. The district court 
did not review in any great detail either 
the bankruptcy court’s factual findings 
or legal conclusions.21 The chapter 13 
trustee appealed.

Pulling the Plug
Third Circuit Rejects Computer Systems 
as Clients22

 Unlike the district court, which did 
not seem to believe that the stay coun-
sel and its sanctioned attorney had 
done nothing wrong, the Third Circuit 
took a very dim view of the actions 
and reversed the district court on all 
grounds, except for the reversal of the 
sanctions against the owner of the stay 
counsel.23 Initially, the Third Circuit 
affirmed the bankruptcy court’s finding 
that the stay counsel had not performed 
a reasonable inquiry in preparing the 
stay motion. 
 While noting that an attorney may 
usually “rely on information provid-
ed by a client, especially where that 
information is superficially plau-
sible and the client provides its own 
records which appear to confirm the 
information,” the Third Circuit found 
that the reliance of stay counsel was 
unreasonable in this case, as serious 
questions had been raised as to the 
client-provided information’s accura-
cy and the MPS system had failed to 
provide additional information about 
any of the issues raised by the debt-
ors. In discussing the Bankruptcy Rule 
9011 finding against the attorney who 
supervised the stay counsel’s associ-
ate, the Third Circuit stated:

However, [counsel’s] behavior 
was unreasonable, both as a mat-
ter of her general practice and in 
ways specific to this case. First, 
reasonable reliance on a client’s 
representations assumes a rea-
sonable attempt at eliciting them 
by the attorney. That is, an attor-
ney must, in her independent pro-
fessional judgment, make a rea-
sonable effort to determine what 
facts are likely to be relevant to a 
particular court filing and to seek 
those facts from the client. She 
cannot simply settle for the infor-
mation her client determines in 

17 There was some confusion as to whether the court requested a full or 
just a post-petition payment history.

18 2011 WL 3692440 at *4.
19 Although the provider’s relationship with the secured creditor and its 

law firms was problematic, the bankruptcy court found that it did not 
rise to the level of imposing restrictions on the stay counsel’s actions in 
the bankruptcy case.

20 407 B.R. at 648.
21 The district court also reversed the sanctions against the secured credi-

tor who had not appealed the bankruptcy court’s ruling.

22 “[R]eliance on [the secured creditor] was particularly problematic 
because she was not, in fact, relying directly on [the secured creditor]. 
Instead, she relied on a computer system run by a third-party vendor. 
She did not know where the data provided by [the MPS] came from. 
She had no capacity to check the data against the original documents if 
any of it seemed implausible. And she effectively could not question the 
data with [the secured creditor]. In her relationship with [the secured 
creditor], [counsel] essentially abdicated her professional judgment to a 
black box.” 2011 WL 3692440 at *8.

23 The Third Circuit held that while Bankruptcy Rule 9011 sanctions could 
be imposed against the stay counsel firm, they could not be imposed 
against the individual owner who had no direct involvement in the case.
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advance—by means of an auto-
mated system, no less—that she 
should be provided with.

 In addition to upholding the bank-
ruptcy court’s findings on the stay 
counsel’s failure to conduct reason-
able inquiry into the stay motion and 
claim objection, the Third Circuit flat-
ly rejected the district court’s rever-
sal of the bankruptcy court’s decision 
because it was a “send a message” 
decision generally condemning all 
high-volume creditor firms and not a 
reasonable sanction against the firm in 
question. The circuit court held that the 
bankruptcy court’s careful and lengthy 
inquiry was directed at the actions of 
the stay counsel and not the industry in 
general. The Third Circuit concluded 
its opinion with the following admoni-
tion against overreliance by attorneys 
on automated data processing:

We appreciate that the use of 
technology can save both liti-
gants and attorneys time and 
money, and we do not, of course, 
mean to suggest that the use of 
databases or even certain auto-
mated communications between 
counsel and client are presump-
tively unreasonable. However, 
Rule 11 requires more than a 
rubber-stamping of the results of 
an automated process by a per-

son who happens to be a lawyer. 
Where a lawyer systematically 
fails to take any responsibility 
for seeking adequate informa-
tion from her client, makes rep-
resentations without any factual 
basis because they are included 
in a “form pleading” she has been 
trained to fill out, and ignores 
obvious indications that her 
information may be incorrect, 
she cannot be said to have made 
reasonable inquiry.24

The Sequel:
What Does It Mean?
 Other than schadenfreud25 from 
reading of the misadventures of the 
computer and the secured creditors’ 
attorneys,  there are at  least  three 
important lessons to be learned from 
Taylor .  First ,  the Third Circuit’s 
opinion demonstrates that there is an 
outer limit to an attorney’s ability to 
rely on a client’s representations in a 
Bankruptcy Rule 9011 context. The 
Third Circuit made it clear that when 
a client’s information is challenged for 
accuracy, the attorney must do more 
than mechanically continue to accept 
the information provided by the client. 
The Third Circuit noted that an attor-

ney must seek “clarification and further 
documentation from the client, in order 
to correct any prior inadvertent mis-
statements to the Court and to avoid 
any further errors.”26

 Second, automated systems may not 
be used as a substitute for client con-
tact and investigation of issues. While 
not stating that the use of computerized 
attorney-retention and information sys-
tems was inappropriate, the Third Circuit 
held that the attorney was ultimately 
responsible for any misinformation from 
such systems that ultimately leads to 
material misrepresentations to courts.27

 Finally, do not blame a firm’s mis-
takes on the youth and inexperience of 
associates who cover hearings unless 
they have really, really messed up. First, 
all nonyouthful attorneys were at one 
time young, inexperienced associates 
who really messed up. Second, judges 
generally do not like the tossing of asso-
ciates, paralegals or staff “under a bus” 
as a defense to a mistake (or worse) com-
mitted on an attorney’s watch. Therefore, 
until computers are granted some form 
of personhood status by science of the 
courts, do not take order from...[deleted 
as needless human propaganda by Chip’s 
computer].  n

24 Id. at *10.
25 Loosely translated from German as enjoyment from the misfortune 

of others.

26 Id. at *8.
27 Id. (“We must hold responsible the attorney who have certified to the 

Court that the representations they are making are ‘well grounded’ in 
law and fact.”).
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