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Delaware Views from the Bench 2019 — “Ask the Judges”

Hotel Dupont — Thurs., October 17, 2019, 9:15-10:30 a.m.

Questions for C.J. Sontchi and Judges Walrath, Gross, Shannon, Silverstein, Dorsey and Owens

1.

Prof. Bruce Grohsgal - Moderator

I recall that Henry David Thoreau wrote “beware of all enterprises which require new
clothes.” What was the most striking difference that you perceived between being a
lawyer and being a judge when you first took the bench?

Do you think that your approach from the Bench has changed or evolved over time? If so
in what ways?

Things move quickly in chapter 11. What do you expect to see in a pleading that requests
shortened notice? (Local Rule 9006-1 (eff. 2/1/19))

Delaware’s 1% bankruptcy judge, Helen Balick instituted chapter 11 “first-day” orders in
her court in the 1980s. The practice has been criticized over the years, including on the
grounds that some payments under first-day orders are priority-skipping and that there is
no express basis for them in the Code. Yet the Supreme Court in Jevic recently approved
the practice, albeit in dictum, noting that “one can generally find significant Code-related
objectives that the[se] priority-violating distributions serve.” What is your view
regarding the effect that local procedures, such as first-day hearings in chapter 11, can
have on bankruptcy practice and, eventually, substantive bankruptcy law?

Delaware’s 2™ bankruptcy judge, Judge Peter Walsh, gave Delaware’s bankruptcy bar a
“does and don’ts” list about 20 years ago, for what should or shouldn’t be included in a
first day DIP financing order. Yet the “golden rule” continues to apply — the one with the

gold to a great extent makes the rules. Are you concerned with some of the terms that
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you see in first day DIP orders? (Letter from U.S.B.J. Peter J. Walsh to Delaware
Bankruptcy Counsel dated April 2, 1998 attached; Local Rule 4002-1 (eff. 2/1/19)
attached)

Judge Kevin Carey, who recently earned the distinction of being just the 3™ Delaware
bankruptcy judge ever to retire, was often heard to say that a secured lender in a chapter
11 case had to pay the rent on his courtroom — meaning if it wanted to use the Code to
maximize going concern value and thus its own recovery, there had to be something in it
for other creditors. What are your thoughts on this?

Pre-packaged plans have become more common over the past few years. Most of these
cases move quickly to confirmation by providing that the unsecured creditors do not vote
on the plan because the plan provides that they will be paid in full. Are you running into
cases in which the unsecured creditors, nonetheless, are not paid post-confirmation?
What do you expect from counsel at a hearing or trial?

Are your expectations different for Delaware counsel?

What do you expect counsel, in a case assigned to you, to be doing or not doing when
they’re not in court?

What advice might you give to young bankruptcy lawyers entering the practice today?
A large number of chapter 11 cases file in Delaware — fewer than in the S.D.N.Y. but still
about 9% of chapter 11 cases filed nationwide. Consumer cases also file in Delaware
though, and we have a very active consumer bar and standing chapter 13 trustee. What
are some of the hardest issues in consumer cases today?

Do you think that bankruptcy judges should be Article III judges?
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14. If you could change one provision of the Bankruptcy Code, what provision would you
change and why?

15. Delaware had one bankruptcy judge originally — who actually was half-judge/half-
magistrate at first. The court then had two bankruptcy judges, and then six. There soon
will be eight of you. Predictability is a fundamental goal of any legal system. Do you

think that predictability might be affected by this increase in the size of the court?
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Delaware Local Rule 9006 (eff. 2/1/19)

Rule 9006-1 Time for Service and Filing of Motions and

Objections.

(a)

Generally. Fed. R. Bankr. P. 9006 applies to all cases and
proceedings in which the pleadings are filed with the
Clerk.

Discovery-Related Motions. All motion papers under Fed. R.
Bankr. P. 7026-7037 and 9016 shall be filed and served in
accordance with Local Rule 7026-1.

All Other Motions.

(1) Service of Motion Papers. Unless the Fed. R. Bankr.
P. or these Local Rules state otherwise, all motion
papers shall be filed and served in accordance with
Local Rule 2002-1(b) at least fourteen (14) days
prior to the hearing date.

(11) Objection Deadlines. Where a motion is filed and
served in accordance with Local Rule 9006-1(c) (1),
the deadline for objection(s) shall be no later than
seven (7) days before the hearing date. To the
extent a motion is filed and served in accordance
with Local Rule 2002-1(b) at least twenty-one (21)
days prior to the hearing date, however, the movant
may establish any objection deadline that is no
earlier than fourteen (14) days after the date of
service and no later than seven (7) days before the
hearing date. Any objection deadline may be
extended by agreement of the movant; provided,
however, that no objection deadline may extend
beyond the deadline for filing the agenda. In all
instances, any objection must be filed on or before
the applicable objection deadline. The foregoing
rule applies to responses/replies to (A) any
Objection as defined in Local Rule 3007-1(a) (i.e.,
an objection to claims asserted by more than one
claimant) and (B) any objection to a single claim or
multiple claims filed by the same claimant.

Reply Papers. Reply papers by the movant, or any party
that has joined the movant, may be filed by 4:00 p.m.
prevailing Eastern Time the day prior to the deadline for
filing the agenda. If a motion for leave to file a late

4
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reply is filed, unless otherwise ordered by the Court, a
motion to shorten notice shall not be required. The Court
will consider the motion for leave at the hearing on the
underlying motion papers and any objections to the motion
for leave may be presented at the hearing. The foregoing
rule applies to replies to Omnibus Objection to Claims.
Del. Bankr. L.R. 3007-1.

Shortened Notice. No motion will be scheduled on less
notice than required by these Local Rules or the Fed. R.
Bankr. P. except by order of the Court, on written motion
(served on all interested parties) specifying the
exigencies justifying shortened notice. The motion
requesting shortened notice shall include an averment of
Delaware Counsel for the moving party that a reasonable
effort has been made to notify at least counsel to the
debtor, counsel to the United States Trustee, counsel to
any official committee appointed in the case and any
chapter 7, 11 or 13 trustee and whether such party objected
to the relief sought, or not, or the basis for the moving
party not making such an effort. Unless otherwise ordered,
failure to so aver may result in denial of the motion to
shorten. The Court will rule on such motion for shortened
notice promptly without need for a hearing.

11
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Delaware Local Rule 4001-2 (eff. 2/1/19)

Rule 4001-2

(a)

Cash Collateral and Financing Orders.

Motions. Except as provided herein and elsewhere in
these Local Rules, all cash collateral and financing
requests under 11 U.S.C. §§ 363 and 364 shall be heard by
motion filed under Fed. R. Bankr. P. 2002, 4001 and 9014
("Financing Motions") .

(1)

Provisions to be Highlighted. All Financing
Motions must (a) recite whether the proposed form
of order and/or underlying cash collateral
stipulation or loan agreement contains any
provision of the type indicated below, (b) identify
the location of any such provision in the proposed
form of order, cash collateral stipulation and/or
loan agreement and (c) Jjustify the inclusion of
such provision:

(A) Provisions that grant cross-collateralization
protection (other than replacement liens or
other adequate protection) to the prepetition
secured creditors (i.e., clauses that secure
prepetition debt by postpetition assets in
which the secured creditor would not
otherwise have a security interest by virtue
of its prepetition security agreement or
applicable law);

(B) Provisions or findings of fact that bind the
estate or other parties in interest with
respect to the validity, perfection or
amount of the secured creditor's prepetition
lien or the waiver of claims against the
secured creditor without first giving
parties in interest at least seventy-five
(75) days from the entry of the order and
the creditors'
committee, if formed, at least sixty (60) days
from the date of its formation to investigate
such matters;

(C) Provisions that seek to waive, without notice,
whatever rights the estate may have under 11
U.s.C. § 506(c);
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(D) Provisions that immediately grant to the
prepetition secured creditor liens on the
debtor's claims and causes of action
arising under 11 U.S.C. §§ 544, 545, 547,
548 and 549;Provisions that deem
prepetition secured debt to be
postpetition debt or that use postpetition
loans from a prepetition secured creditor
to pay part or all of that secured
creditor's prepetition debt, other than as
provided in 11 U.S.C. § 552 (b);

(E) Provisions that provide disparate
treatment for the professionals retained
by a creditors' committee from those
professionals retained by the debtor with
respect to a professional fee carve-out;

(F) Provisions that prime any secured lien
without the consent of that lienor; and

(G) Provisions that seek to affect the
Court's power to consider the equities
of the case under 11 U.S.C. § 552 (b) (1).

(11) All Financing Motions shall also provide a
summary of the essential terms of the proposed
use of cash collateral and/or financing (e.g.,
the maximum borrowing available on a final
basis, the interim borrowing limit, borrowing
conditions, interest rate, maturity, events of
default, use of funds limitations and
protections afforded under 11 U.S.C. §§$ 363 and
3604) .

Interim Relief. When Financing Motions are filed with
the Court on or shortly after the petition date, the
Court may grant interim relief pending review by
interested parties of the proposed Debtor-in-Possession
financing arrangements. Such interim relief shall be only
what is necessary to avoid immediate and irreparable harm
to the estate pending a final hearing.

In the absence of extraordinary circumstances, the
Court shall not approve interim financing orders that
include any of the provisions previously identified in
Local Rule 4001-2(a) (i) (A)—-(F).

13



14

2019 DELAWARE VIEWS FROM THE BENCH

Final Orders. A final order shall be entered only after
notice and a hearing under Fed. R. Bankr. P. 4001 and
Local Rule 2002-1(b). Ordinarily, the final hearing
shall be held at least seven (7) days following the
organizational meeting of the creditors' committee
contemplated by 11

U.s.C. § 1102.
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LINITED STATES BANKRUFTCY CQURT
DisTRICT oF DELAWARE

) JUDGE PRTER J. WALSH 824 MARKET STREET
WiLMiNGTON, DE 18801
" (302) E73-8272

April 2, 18598

BE: First Jay DIP Fipancipg Ordexrs

Dear Delaware Eankrﬁptcy r::uu.ul:

: This ig & follow-up to our sesaion of March 11, 1388,
whu::e:t at the prompting of Judge McKelvie, we discussed the need
far improving the DIP financing ordere baing submitted at first day
hearinge. AC that meeting, .I .gave a number of examples of

- provisicms iz geveral orders that I thought were either
unnecessary, overreaching, or just plain wrong. In an effort to
improve tha ccntent of first day DIP financing orders, I
volunteered to comment in writing on the forms and to identify a
number of terma or provisicns in those orders that I believe should
ba avoided. .- .

The following items, in no particular order of priority
(axcept as to the first item); are not intendad as immutable rules
that I have on the matter, and certainly I have no authority to

« apeak for thé ozher judges on these mattor3, but I thought if we
“could shorten and eliminate some of the more ah_,mt.mmble features
of proposed Eirat day DIP £inancing urdura, we could improve the

e first day proceeding. Needlsss to say, hovever, I chink it is not
practicable to haVe a blanke: set: ofyprohibitjous, given the
numerous variations in the lending arranggments and the prepecition
relationships batween the debtor and the-lender(s). ..
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Page 2
April 2, 1998

1. Many of the proposed orders are just too verbose and
cover unnecessary’ matters. Ik is noc necessary for the order to
recite, even in summary fashion, the major provisions of the loan
documents. For example, the following is a portion of a paragraph
included in a recent DIP £inancing order, which obvieusly
paraphrases what the loan document says on this particular maccer:

All advances and other extensions of credit
and financial accom[m]odations shall be made
solely on the terma and condicions of, and
pursuant teo, the Postpetition Loan Agreement
and the other Postpetition Loan Documents,
shall oce evidenced by the Lenders' bocks and
records, and shall be due and payable ae
providaed in thoee agreements. The Lenders
shall 2ave ne commitment to wmake any advances
or other extensions cf credit or financial
accom[m] odaticons, and may, at any time, refuse
to make =advances, extensicna of credit, or
cther <financial accom[m)jodationa and may
exercise their rights and remedies pursuant to
the Prepecition Loan Agreement, the
Postpetition Loan Agreement, and this Order
upon an Event of Default as provided in the
Postpetition Loan  Agreement, including,
without limicacion, cthe incurrence by the
Dabtors of any liabilicies above those
approved in the “Budget” (as defined herein)
appended hereto as Exhibit B.

If the DIP financing order autharizes the debtar to enter inte the
financing pursuant cto the loan documente, it is simply not
necegsary for tha order to restate a lot of the major terms of the
financing. (Indead, mopt of the above-guoted atatement states the

cbvious Tor the type of lean transaction that we see on the first
day.) The motion itself should spell ocut the texms that are
essential te an understanding of the deal: maximum borrowing,
interim borrowing limit, borrowing cenditicma (e.g., percentage of
inventory value), interest rate, maturity, avants of default, use
of funds limications, cocllateral, and/or priority, etc.; but I de
not see that it is necessary te get into a lec of detalls on these
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Page 3
April 2, 1898

in the order. Of course, the order should idencify those sections
of the Bankruptiy Code designed to protect the estate and/er
creditors generally that ares being limited or abridged in any
manner by the terms of the loan documents.

2. Do net incorporate inte the ordey specific sectiens
of the loan documents without a statement of the section's import.
In a recent case the proposed order contained a decretal paragraph
regarding events of default cthat specifically referenced about a
dozen particular sectiocns of the lecan agreement and tied them into
the issue coversd by che decretal paragraph. It is mimply
unrealiscic to wxpect that I can fully read and digest all tha
provisions of the loan documents in the few hours those documents
are in my possassion léading up to the first day hearing. Reciting
specific ties between the terms of the order and particular tezms
or provimions of the loan agreement is something that under most
circumatances o1 the first day I cannot comfortably appand my

signature to.

3. Cliven the limited amount of time we have to review
the f£irst day moticns prier toc the hearing ‘and given the
subgcantial amount of paperwork presented, particularly the DIP
finanecing moticr with the lcan doouments and the related order, it
ig nor realistic to have a provision in the ordex that recites that
the Courc has “examined” all the loan documents, or that the Court
“approves* all i:he terms and provisions of the loan documents, or
language of similar import. An egregious example in this regard
reads: “The provisions of the Poscpetition Loan Agreement and
other PFostpetit.on Loan Documents are hereby approved and by this
reference incorporated herein as a part of thig Order.” Remember,
the Court is authorizing the debtor co borrow money en basic terms
thar appear reacsonable under the expedired circumstances; it is not
placing ita imprimatur on the multiple terms and conditicns of the
loan documents, .

4, Many of the proposed orders contain lengthy
recicatione of Iindings that are preambles to the decretal peortion
of tha crder, iven the fact that at most Liret day hearings only
the debtor is heard, it is somewhat presumptucus, and ia many cases
unduly aggressive, for counsel toc hand up an ordar chac sece forch
detailed, and .n many cases nonessential, findings by the Court

17
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Page 4
April 2, 1998

regarding prepetition deals, relaticnshipe, and understandings of
the parties. Most of these findings are based on lengthy
recications in the motien papers. It seems toc me, given the
limired nature of the first day hearing, that most of these
“findings” would better be recitad under a heading of
vgtipulations” between the debtor and the lender. Please note, if
the stipulacien approach ia used, do not put further back in the
order a decretal statement that says scmething to the effect that
all the terms ard proviaslons of the subject crder constitute an

order of the Court, By ita nature the order will be acknowladging
the stipulaticns, and of course, appropriate court findings will be
a part of the order. .

5. Tae order should not state that parties in interest
have bsen gilven "sufficient and adequate notice* of the moticn.
Nine times out «f tan this is eimply net truse. Rule 4001 (ec) (2)
contamplates an aexpedicted hearing with little or no notice (at
least not the type of notice that weuld be sufficient to prapars
for an effective participation by third parties). Consequently,
the order eshould simply recite that the hearing is being held
pursuant to the suthorization of Rule 4001(¢) (2) and recite to whom
and when the notice was given,

6. Given the limited nature of the hearing on the first
day, the fipdings that are necessary for the § 364 (e) protection
afforded the lender can appropriately be expressed in language such
as: “Pased on the record prasented to the Court by the Debror, it
appears thac . . . .*

; 7. Abeent exigent circumatances, neither the loan
documents nor the order should give the lender a lien position on
avoidance actiona.

8. While, in oyder to give the prepetition/postpetition
creditor protechtien typically demanded, it is appropriate for the
debtor to acknowledge the validity, perfection., enforceability, and
nanavoeidability of the prepetition indebtedness and parhaps waive
any lender liability claime, this provisiea should preferably be in
the form of a stipulation ‘and should be limited te tha debter ac
that it is not binding on the estate, the committee, or a trustae.
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Page 5
April 2, 1958

As- diseussed below, a time limit with respect to nondebror
challenges to the preperition secured position may be appropriata.

8. Where a DIP financing facility includes the use of
the prepetitien creditors' cash collateral, adequate protecticn in
the form of a aubatituta lien on pegtpetition ceollateral is
appropriate to the extent there is a diminucien in che value of the
prepectition colluteral, but such a provision sheuld not ineclude
language such as the following: “[Tlhe Debtars' use of cash
eallateral pursuant cto this Order or otherwise is hereby deemed to
result in a dollar-for-dollar decrease in the wvalue of the
Prapecition Collatsral . . . .*

10, The debtor's obligation to reimburse the lender for
costs and expenses, including actorneys' fees, ekte., should be
expressed in terma af “reainna.hh' coats and expenses and such
reimburaement cbligation should not apply to the lender's defense
to challenges by a committee to tha lender's prepetition security
position. '

11. Carvecuts for professional fees should not be
limited to the debror's professionals, but should include the
professicnals enployed by any official committea. While the
carveout for rrofessicnals of any official committee may
appropriately exclude work xelated to the prosecution of an
abjection to the prepetition secured pesicion of the lender, that
exclusion should not encompass -ny prechallenge inveptigative work
by the profeesicnals,

12, The carveout for committee professionals and the
limiced pericd to challenge the lender's prepecition secured
position is imporvant, In my view it is the price of admission to
the bankruptey ceurt te obtain the benefits of preserving the
assets of the es:zate, which preservation typically firsc benefits
secured parcles.

13, The peariod of time during which the credicors'
committee sheould have the right to challenge the lendera’
prepetition posi:ion should gensrally be at least sixty days from
the appeincment of the committee. Unless the case is on a fast
track, this perisd should be i"_i_‘ff_t. days .

19
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FPage &
April 2, 1998

14, The following provision is patently sbjecticnable:

Wothing containad in this Crder shall be
deemed ' a finding with respect to adequate
procecrion (2s that term is described in
Section 361 of the Coda) of the interest of
the Lenders in the Prepecitien Csllateral, but
shall [sic] the Lenders' and security

_ intereats in the Prepatitican Cecllateral
raquire adeguate protection, Lenders shall be
deemed

_to have reguested and shall be deemed
to have been granted such adequate protection
a9y of cthe Petition Date or such later date

when esuch liens or sscuricy interests ZIirst
were 2ot adegquataly protected. [Emphasgis
added.]

15, The folleowing provision is aleo patently
objecticnable:

Fotwithstanding anything to tha contrary
contained in this Ozder or in any of thas
Posctpetition Agrasements, the commitment of the
Lenders to make loans, extend credit, and
grant other financial accommedations to the
Debtors shall zerminate jmmediately and
automatically, without notice of any kind,
upon the institution Dy any person or entify
of _any action sesking to challenge the
validity or priority of (ar to subordinate)
any =f the Lendera' lians or gecuricy
inceruste on any of the Prepetition
Collateral, [Emphasis added.)

16. T know of no basie for including in a financing
order a finding (recently proposed) such as the following: "The
Debtor's other cecured creditor(s) is/are adequately protected from
any adverse consequences which might result from the consummation
of the proposed peost-petition secured financing between the Debtor
and Lender.”
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.Eage 7
April 2, 1998

17. In reciting the protection afforded the lender by
§ 364(e), verbos: and redundant provisions such as the following
are co be avoider. Furthermore, in the following quoted mataerial
the underscored _anguage suggests to me that prepecition debr was
intended to be afforded the § 364(e) proctection. No such effecc
would be proper,

IEf any or all of the provieicns of this
Oxder or the DIP Financing Agreement. are
hereafter modified, wvacated or stayed by
subsequent order of this Court or by any other
eourt, such stay, meodificaticn, or vacation
shall neot affect che validity of any deht to
Lender that is or was incurred pursuant to

this Crder or that is or wag ipcurred prior to

or _ vacation, or the validity and
enforceability of any lien, security interest

er priority authorized or created by this
Order or the DIPF PFinancing Agreement and
notwithscanding such stay, modificatiecn, or
vacat.on, any obligations of tha Debtor
pursuant to this Order or the DIF Financing
Agreenent arising priecr to the affective date
of purh scay, modification or vacacion shall
bs governed in all respects by the original
provisions of thia Order and tha DIF Financing
Agreement, and the valldity of any euch credit
excended or lien granted pursuant Cta this
Order and the DIP Finanaing Agreement ie
subjezt to the protections afforded under 11
U.S.C. § 364({e). [Emphasis added.]

18. Provisions that coperate expresaly or as a practical
matter to divest the debtor, or any other party in interasec, of any
discretion in tne formulatien of a plan are not viewed wich faver.
I believe the lender can appropriately protect itself without
attempting to dictate what may happen with respect to a plan. Per
example, the leander can certainly include a loan provisien calling
for repayment in full on the plan'e effective date.

21
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Page B.
April 2, 1998

19. I often find that the record established at the
hearing, either by affidavirc eor live testimony, is rather thin
relative te the cetailed findings that the Court is called upon te
maks. It is important that the affidavit or the live witnass
(either by testimony or, if appropriate, by proffer) offexred in
support of the mation be specific and complete regarding the
findings required with respect to §§ 364(c) and (e)] and Rule

4001 (<) (2) .

20. The lifting of the § 362 automatic stay upen the
avent of a default should be conditioned upon providing three to
five buginess days' notice to the debtor, the U.S. Trustee and any

efficial committee,

21. 7he order should be worded in a manner that makes it
clear that, whatever the terme of the interim ordexr, the Court is
not precluded £rom entering a final order containing provisiens
incensistent wizh or contrary to any of the terms of the interim
order, subject, of course, to the lender's § 364 (e) protection with
respect to monies advanced during the interim period. Just by way
cf example, should the Court deem it appropriate, given a strong
showing at the first day hearing, to allow a waiver of § 506(c), if
the subsequently appointed committee presents a persuasive
argumenc, the Court should revisit the matter and be guided by what
it hears at the final hearing.

The .tems discussed above are not intended teo bs a
complete list of the matters that need to be addressed on the issue
of first day DIP financing orders. For the most part, they are
derived from cha latest four or five first day DIP financing orders
that I have had before me. If I were to go back aver the last faw
years and review other such orders, I am sure that I could pick out
additional provisions that could be considared cbjecticnable.

In any event, I hope that this communication will serve
to give counsel sufficient incentive to make the proposed DIP
financing orders more palatable while ac the same time presesrving
thoae elements of che orders that the lending instituciens
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Page 9
April 2, 1938

reasonably believe are sssential., Perhaps furthar dialegue on the
matter would be appropriate at a gachering similar to that of.the

March 11 sessien.
| s Erury:;z;;\iabqflu#m“__hﬁﬁh

Fttar J. Walsh
BOW i vw

ec: Chief Judge Joseph J. Farnan. Jr.
Judge Sue L. Robinson
Judge Roderick R. McKalvie
Patricia A, Staiano, United States Trustee
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