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Delaware Views from the Bench 2019 – “Ask the Judges” 

Hotel Dupont – Thurs., October 17, 2019, 9:15-10:30 a.m. 

Questions for C.J. Sontchi and Judges Walrath, Gross, Shannon, Silverstein, Dorsey and Owens 

Prof. Bruce Grohsgal - Moderator 

1. I recall that Henry David Thoreau wrote “beware of all enterprises which require new 

clothes.”  What was the most striking difference that you perceived between being a 

lawyer and being a judge when you first took the bench?   

2. Do you think that your approach from the Bench has changed or evolved over time?  If so 

in what ways? 

3. Things move quickly in chapter 11.  What do you expect to see in a pleading that requests 

shortened notice?  (Local Rule 9006-1 (eff. 2/1/19)) 

4. Delaware’s 1st bankruptcy judge, Helen Balick instituted chapter 11 “first-day” orders in 

her court in the 1980s.  The practice has been criticized over the years, including on the 

grounds that some payments under first-day orders are priority-skipping and that there is 

no express basis for them in the Code.  Yet the Supreme Court in Jevic recently approved 

the practice, albeit in dictum, noting that “one can generally find significant Code-related 

objectives that the[se] priority-violating distributions serve.”  What is your view 

regarding the effect that local procedures, such as first-day hearings in chapter 11, can 

have on bankruptcy practice and, eventually, substantive bankruptcy law? 

5. Delaware’s 2nd bankruptcy judge, Judge Peter Walsh, gave Delaware’s bankruptcy bar a 

“does and don’ts” list about 20 years ago, for what should or shouldn’t be included in a 

first day DIP financing order.  Yet the “golden rule” continues to apply – the one with the 

gold to a great extent makes the rules.  Are you concerned with some of the terms that 
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you see in first day DIP orders?  (Letter from U.S.B.J. Peter J. Walsh to Delaware 

Bankruptcy Counsel dated April 2, 1998 attached; Local Rule 4002-1 (eff. 2/1/19) 

attached) 

6. Judge Kevin Carey, who recently earned the distinction of being just the 3rd Delaware 

bankruptcy judge ever to retire, was often heard to say that a secured lender in a chapter 

11 case had to pay the rent on his courtroom – meaning if it wanted to use the Code to 

maximize going concern value and thus its own recovery, there had to be something in it 

for other creditors.  What are your thoughts on this?    

7. Pre-packaged plans have become more common over the past few years.  Most of these 

cases move quickly to confirmation by providing that the unsecured creditors do not vote 

on the plan because the plan provides that they will be paid in full.  Are you running into 

cases in which the unsecured creditors, nonetheless, are not paid post-confirmation? 

8. What do you expect from counsel at a hearing or trial? 

9. Are your expectations different for Delaware counsel? 

10. What do you expect counsel, in a case assigned to you, to be doing or not doing when 

they’re not in court? 

11. What advice might you give to young bankruptcy lawyers entering the practice today? 

12. A large number of chapter 11 cases file in Delaware – fewer than in the S.D.N.Y. but still 

about 9% of chapter 11 cases filed nationwide.  Consumer cases also file in Delaware 

though, and we have a very active consumer bar and standing chapter 13 trustee.  What 

are some of the hardest issues in consumer cases today?  

13. Do you think that bankruptcy judges should be Article III judges? 
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14. If you could change one provision of the Bankruptcy Code, what provision would you 

change and why? 

15. Delaware had one bankruptcy judge originally – who actually was half-judge/half-

magistrate at first.  The court then had two bankruptcy judges, and then six.  There soon 

will be eight of you.  Predictability is a fundamental goal of any legal system.  Do you 

think that predictability might be affected by this increase in the size of the court?   
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Delaware Local Rule 9006 (eff. 2/1/19) 

Rule 9006-1 Time for Service and Filing of Motions and 
Objections. 

(a) Generally.  Fed. R. Bankr. P. 9006 applies to all cases and 
proceedings in which the pleadings are filed with the 
Clerk. 

(b) Discovery-Related Motions.  All motion papers under Fed. R. 
Bankr. P. 7026-7037 and 9016 shall be filed and served in 
accordance with Local Rule 7026-1. 

(c) All Other Motions. 

(i) Service of Motion Papers.  Unless the Fed. R. Bankr. 
P. or these Local Rules state otherwise, all motion 
papers shall be filed and served in accordance with 
Local Rule 2002-1(b) at least fourteen (14) days 
prior to the hearing date. 

(ii) Objection Deadlines.  Where a motion is filed and 
served in accordance with Local Rule 9006-1(c)(i), 
the deadline for objection(s) shall be no later than 
seven (7) days before the hearing date.  To the 
extent a motion is filed and served in accordance 
with Local Rule 2002-1(b) at least twenty-one (21) 
days prior to the hearing date, however, the movant 
may establish any objection deadline that is no 
earlier than fourteen (14) days after the date of 
service and no later than seven (7) days before the 
hearing date.  Any objection deadline may be 
extended by agreement of the movant; provided, 
however, that no objection deadline may extend 
beyond the deadline for filing the agenda.  In all 
instances, any objection must be filed on or before 
the applicable objection deadline.  The foregoing 
rule applies to responses/replies to (A) any 
Objection as defined in Local Rule 3007-1(a) (i.e., 
an objection to claims asserted by more than one 
claimant) and (B) any objection to a single claim or 
multiple claims filed by the same claimant.   

(d) Reply Papers.  Reply papers by the movant, or any party 
that has joined the movant, may be filed by 4:00 p.m. 
prevailing Eastern Time the day prior to the deadline for 
filing the agenda.  If a motion for leave to file a late 
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reply is filed, unless otherwise ordered by the Court, a 
motion to shorten notice shall not be required.  The Court 
will consider the motion for leave at the hearing on the 
underlying motion papers and any objections to the motion 
for leave may be presented at the hearing.  The foregoing 
rule applies to replies to Omnibus Objection to Claims.  
Del. Bankr. L.R. 3007-1. 

(e) Shortened Notice.  No motion will be scheduled on less 
notice than required by these Local Rules or the Fed. R. 
Bankr. P. except by order of the Court, on written motion 
(served on all interested parties) specifying the 
exigencies justifying shortened notice.  The motion 
requesting shortened notice shall include an averment of 
Delaware Counsel for the moving party that a reasonable 
effort has been made to notify at least counsel to the 
debtor, counsel to the United States Trustee, counsel to 
any official committee appointed in the case and any 
chapter 7, 11 or 13 trustee and whether such party objected 
to the relief sought, or not, or the basis for the moving 
party not making such an effort.  Unless otherwise ordered, 
failure to so aver may result in denial of the motion to 
shorten.  The Court will rule on such motion for shortened 
notice promptly without need for a hearing. 
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Delaware Local Rule 4001-2 (eff. 2/1/19) 

Rule 4001-2 Cash Collateral and Financing Orders. 
 

(a) Motions. Except as provided herein and elsewhere in 
these Local Rules, all cash collateral and financing 
requests under 11 U.S.C. §§ 363 and 364 shall be heard by 
motion filed under Fed. R. Bankr. P. 2002, 4001 and 9014 
("Financing Motions"). 

 
(i) Provisions to be Highlighted. All Financing 

Motions must (a) recite whether the proposed form 
of order and/or underlying cash collateral 
stipulation or loan agreement contains any 
provision of the type indicated below, (b) identify 
the location of any such provision in the proposed 
form of order, cash collateral stipulation and/or 
loan agreement and (c) justify the inclusion of 
such provision: 

 
(A) Provisions that grant cross-collateralization 

protection (other than replacement liens or 
other adequate protection) to the prepetition 
secured creditors (i.e., clauses that secure 
prepetition debt by postpetition assets in 
which the secured creditor would not 
otherwise have a security interest by virtue 
of its prepetition security agreement or 
applicable law); 

 
(B) Provisions or findings of fact that bind the 

estate or other parties in interest with 
respect to the validity, perfection or 
amount of the secured creditor's prepetition 
lien or the waiver of claims against the 
secured creditor without first giving 
parties in interest at least seventy-five 
(75) days from the entry of the order and 
the creditors' 
committee, if formed, at least sixty (60) days 
from the date of its formation to investigate 
such matters; 
 

(C) Provisions that seek to waive, without notice, 
whatever rights the estate may have under 11 
U.S.C. § 506(c); 

 



AMERICAN BANKRUPTCY INSTITUTE

13

   

 

7 
 

(D) Provisions that immediately grant to the 
prepetition secured creditor liens on the 
debtor's claims and causes of action 
arising under 11 U.S.C. §§ 544, 545, 547, 
548 and 549;Provisions that deem 
prepetition secured debt to be 
postpetition debt or that use postpetition 
loans from a prepetition secured creditor 
to pay part or all of that secured 
creditor's prepetition debt, other than as 
provided in 11 U.S.C. § 552(b); 

 
(E) Provisions that provide disparate 

treatment for the professionals retained 
by a creditors' committee from those 
professionals retained by the debtor with 
respect to a professional fee carve-out; 

 
(F) Provisions that prime any secured lien 

without the consent of that lienor; and 
 

(G) Provisions that seek to affect the 
Court's power to consider the equities 
of the case under 11 U.S.C. § 552(b)(1). 

 
(ii) All Financing Motions shall also provide a 

summary of the essential terms of the proposed 
use of cash collateral and/or financing (e.g., 
the maximum borrowing available on a final 
basis, the interim borrowing limit, borrowing 
conditions, interest rate, maturity, events of 
default, use of funds limitations and 
protections afforded under 11 U.S.C. §§ 363 and 
364). 

 
(b) Interim Relief. When Financing Motions are filed with 

the Court on or shortly after the petition date, the 
Court may grant interim relief pending review by 
interested parties of the proposed Debtor-in-Possession 
financing arrangements. Such interim relief shall be only 
what is necessary to avoid immediate and irreparable harm 
to the estate pending a final hearing. 
In the absence of extraordinary circumstances, the 
Court shall not approve interim financing orders that 
include any of the provisions previously identified in 
Local Rule 4001-2(a)(i)(A)-(F). 
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(c) Final Orders. A final order shall be entered only after 
notice and a hearing under Fed. R. Bankr. P. 4001 and 
Local Rule 2002-1(b). Ordinarily, the final hearing 
shall be   held at least seven (7) days following the 
organizational meeting of the creditors' committee 
contemplated by 11 
U.S.C. § 1102. 
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