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A PRACTICAL CASE FOR OFFSHORE TRUST PLANNING 
FOR ENHANCED ASSET PROTECTION 

 
William A. Ensing, Esq. 

 

Effective wealth and asset protection planning is accomplished by the use of the most 

favorable entities, drafted agreements, and incorporation of the most favorable systems of laws 

found in select jurisdictions. The concept is to establish the most impenetrable barrier or barriers 

possible to prevent a creditor from reaching the wealth and assets of an asset protection client in 

satisfaction of a judgment against that client.  With a world to choose from, there are a wide 

variety of available jurisdictions.  Why not choose the most effective available? 

Very simply put, the core of collection efforts launched by creditors, and which must be 

understood by debtors, is founded on the premise that “if the debtor owns it, the creditor can take 

it.”  If a judgment debtor maintains title to his or her wealth in his or her personal name, the 

judgment debtor, armed with a judgment and with the authority of the courts, can seize that 

wealth.  However, understanding that premise reveals that the converse is also true: “If the 

judgment debtor does not own the asset, the judgment creditor cannot take the asset away from 

the debtor.”  How then can we hold wealth without fear of seizure? 

The success of any asset protection planning endeavor is founded upon the assembly of a 

structure consisting of, among other elements, trusts and entities utilizing the most favorable 

systems of laws found in select jurisdictions into which title can be nested to realize the 

separation of ownership desired.  Certainly, the drafting of the underlying documents, operating 

agreements and trusts must be done carefully such that full advantage is taken of the available 

protections capable of incorporation applying the available and legal techniques.  For clients 

residing in the US his or her domicile may represent a convenient and readily available choice 
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for jurisdiction, which may translate into cost savings, a laudable endeavor, but may not present 

the most effective legal environment.  And somewhat naturally clients who have selected 

professionals for previous legal and financial efforts, outside the scope of asset protection 

planning typically return to that professional and seek services reflecting that particular 

professional’s level of experience. 

However, asset protection planning is not an area in which to trust your professionals to 

become educated on your particular circumstance.  Asset protection planning is a rapidly 

developing area of law requiring not only a good understanding of creditor/debtor law, but a 

thorough understanding, endorsement and capacity to apply a variety of asset protection 

concepts.  This aspect cannot be enough stressed.  There are certain approaches to protecting 

wealth and assets that run contrary to accepted standards and norms, sometimes oppressively so, 

that are required to fully protect certain assets, such as the selection of the most favorable 

jurisdiction upon which to base the planning undertaken. 

The questions are these: Has the selected practitioner done all that can be done?  Has that 

client availed themselves of the most effective planning?  If the creditor aggressively pursues 

collection of wealth, where will the final fight for that client’s wealth take place?  Will it be in a 

traditionally creditor friendly or debtor friendly jurisdiction?  Will the location itself of the 

selected jurisdiction the laws of which are governing the planning represent a location 

sufficiently difficult to access so as to motivate the creditor to discuss settlement more readily?  

This article will explore and contrast the distinctions between onshore and offshore jurisdictional 

offerings available, and go on to defend, on a practical level, the decision to seek the most 

effective jurisdiction or jurisdictions available.   and argue specifically that the most effective 
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jurisdiction or jurisdictions in which to settle such a trust for a United States person is outside the 

United States, or offshore. 

Let’s start simply.  The cornerstone of any effective protection strategy is a trust and a 

fairly common misconception is that a trust is an entity.   While a trust may be considered an 

entity in the context of commercial dealings1, or as a separate entity for tax purposes2, when used 

in planning the disposition of wealth for a Settlor, it is not.  A trust is recognized as an 

agreement, both in the United States3  and abroad,4 between the Trustee and the Settlor, that the 

Trustee will hold the trust property on behalf of the Settlor for the benefit of the named or 

classified beneficiaries.5 

Why is that important?  As it is an agreement, the drafter has wide latitude to include 

provisions that will accomplish the goals set out by the Settlor.  Often the Settlor himself will be 

named as a beneficiary (leading to the definition set forth below).  If the Settlor is interested in 

protecting wealth and assets in the process and context of planning, the asset protection features 

of the trust, if available and capable of incorporation in the drafting process, in the chosen 

jurisdiction, will become most important.  If the Settlor wishes to protect the trust property 

contributed to the trust from the reach of a creditor, even a creditor of the Settlor, appropriate 

cautions must be taken in drafting, supported and augmented by the laws of the jurisdiction in 

which the trust will be settled, that will most effectively accomplish those goals.  A trust with 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 See e.g. 810 ILCS 5/1-201 
2	
  See	
  e.g.	
  § 6034A	
  .	
  
3 See e.g. 760 ILCS 5/2. 
4 “A trust is a private legal arrangement where the ownership of someone’s assets (which might include property, 
shares or cash) is transferred to someone else (usually, in practice, not just one person, but a small group of people 
or a trust company) to look after and use to benefit a third person (or group of people)”. Trusts Explained, Society of 
Trust & Estate Practitioners, 2009. 
5 “One common misconception is that the assets in the trust fund are legally owned by the trust. In fact, a trust, 
unlike a company, cannot own assets and instead the trustees are the legal owners of the assets”.  Id. 
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these characteristics typically used in asset protection planning, asset protection trust or “APT”, 

is called a self-settled, spendthrift trust. 

A careful definition is in order.  It is a trust that is settled by a person (here person is 

defined as an individual or an entity), that is to say that it is the person expecting benefit from the 

trust (although in most cases but not necessarily a named beneficiary) that settles or creates a 

trust (hereinafter the “Settlor” or “Grantor”), contributes assets to it for safekeeping by the 

Trustee, which contains a clause (commonly called a spendthrift clause or provision) providing 

that the Settlor or any other named or classified beneficiary, entitled to  benefit from the trust 

estate in distributions of income and/or principal, cannot force that Settlor or beneficiary to 

demand an assignment of principal or income or a distribution from the Trustee of the trust on 

account of the Settlor or beneficiary that will be used to benefit that Settlor’s or beneficiary’s 

creditor.  It’s a lot, but it’s all there. 

As an aside, the trust created is typically, but need not be, a grantor trust complying with 

the provisions of Sections 671 to 679 of the Internal Revenue Code.6  As a grantor trust, any 

income earned by the trust on investment of the trust property is taxed to the Settlor.  Further 

exploration of the nuances of such a classification, or lack thereof, is beyond the scope of this 

article.7 

Several states in the United States have traditionally either judicially resisted, instilled or 

enacted an outright prohibition against the use of a self-settled, spendthrift trust either through 

statutory prohibitions,8 scholarly analysis,9 often used as authority for decisions upholding the 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
6	
  See	
  IRC	
  § 671 - § 679.	
  
7 A quite complete reference on all aspects of grantor trusts is Howard M. Zaritsky, 858-2nd T.M., Grantor Trusts: 
Section 671 – 679 (BNA) and  see Fundamentals of Grantor Trusts, Samuel A. Donaldson, Associate Professor, 
University of Washington School of Law. 
8 See e.g. 735 ILCS 5/2-1403; Idaho Code § 55-905; Wash. Rev. Code § 19.36.020. 
9 Restatement (Third) of Trusts § 60 cmt. f; UTC § 505(a)(2)(2005) 
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prohibition, or judicial declaration citing public policy arguments, a posture that continues in 

most states today.10  However, with the rabidly increasing interest in asset protection planning 

generally and a rapid exodus of clients using offshore vehicles, the demonstrated effectiveness 

and, albeit colored, successes of asset protection planning outside the United States, and on the 

heels of a moderately beneficial settlement in one high profile case,11 several states have found it 

expedient to enact comprehensive legislation allowing the use of properly drafted self-settled, 

spendthrift trusts for protection from creditors, even creditors of the Settlor.   This legislation 

empowered domestic trust companies located in the few states enacting such legislation, and 

U.S. planners across the country, to solicit clients and customers seeking asset and wealth 

protection.  

Next, let’s define what is onshore and offshore for trust purposes.  It’s quite simple: 

anything outside your home, national boundaries is offshore.  The term “offshore” originates 

from the use of trusts settled in the Channel Islands by English taxpayers to avoid (no judgment 

here) taxes or loss of control whilst off fighting the Crusades.  Trustees located in the Channel 

Islands were not in the same jurisdiction, and in fact off the shore of the United Kingdom.  

Indeed, most offshore banks offering Trustee services are located in island nations to this day.  

However, the term is now used more figuratively to refer to such banks or trust companies 

regardless of location, such as Swiss banks and those of other nations, and not surrounded by 

water such as Luxembourg and Andorra. 

A more appropriate and inclusive answer is that an offshore trust is a trust relationship 

established with a Trustee outside the geographical boundaries of the Settlor’s home jurisdiction.  
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
10 “This rule promotes a valid public policy that a person ought not to be able to shelter his or her assets from 
creditors in a discretionary trust of which he or she is the beneficiary and thus be able to enjoy all the benefits of 
ownership of the property without any of the burdens.” Commerce Bank, N.A. v. Bolander, 44 Kan. App. 2d 1 
(2010) 239 P.3d 83; See also In re Johannes Trust, 199 Mich. App. at 518. 
11 Federal Trade Commission v. Affordable Media, LLC, 179 F.3d 1228 (9th Cir. 1999) (a/k/a Anderson).	
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For example, United States citizens might consider establishing a trust relationship with a 

Canadian Trustee to accomplish specific goals.  This trust would be considered offshore.  In 

point of fact, citizens of other countries, again using Canada as an example, might establish a 

trust relationship with a U.S. based trust company to accomplish a planning goal and that trust is 

considered offshore to the Canadian Settlor.  

This often starts a client discussion of a trust relationship with an unknown and perhaps 

exotic foreign Trustee nestled in a place most would consider only for a winter vacation getaway.  

Included are visions of palm trees and sandy beaches.  While there are certainly those, there are 

others as well.  The offshore banking and trust industry has grown to be a sophisticated, well 

managed and trustworthy sector of the worldwide economy.  Whatever the planning goals sought 

to be accomplished by using a trust relationship offshore to the Settlor, it must be apparent that 

the use of legal attributes of the jurisdiction chosen is the driving force. 

An additional impetus to the use of domestic U.S. vehicles, and greater resistance to 

extra-jurisdictional planning, was the general distrust of extra-jurisdictional trust companies and 

planners.  The typical view was that planners, attorneys and trust companies outside the U.S. 

were not bound or constricted by the same professional ethics, regulations and morays as a 

planner or trust company in the United States.  As has been expressed to this author on more than 

one occasion: “I do not trust a trust company that works from a desk under a palm tree on a 

beach somewhere,” and “Isn’t this type of planning un-American?” And those views were, in 

some circumstances, justified by cases in which truly bad guy Trustees attempted to abscond 

with the Settlor’s wealth.12  And now with domestic alternatives available, why not use a trust 

vehicle established in one of the new U.S. based jurisdictions?  Good idea?  Is it the most 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
12 See the trilogy of: Sheldon v. The Trust Co. of the Virgin Islands, 535 F.Supp.  667 (1982); National Bank of 
Detroit v. Sheldon, 730 F.2d 421 (6th Cir.  1984); Detroit Bank & Trust Co.  v. The Trust Co. of the Virgin Islands,  
644 F.Supp.  444 (1985) (hereinafter “Sheldon”) 
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effective?  Let’s review the general, practical differences between applying domestic and 

offshore asset protection trust legislation. 

At last count, there were fifteen states which offered legislation permitting self-settled, 

spendthrift trusts 13 and several that were considering it.14  However, despite that the first 

legislative authorization, and presumably the first planning done thereunder, occurred in 1997, 

some eighteen years ago, there have been no serious tests of domestic APT efficacy, 15 though 

there are cases refining the application and beginning to settle some underlying.16  In contrast, 

the Cook Islands International Trust Ordinance was enacted there in 1984.  It took only two short 

years for the first serious challenge to arise.17  The legislative response: amend the Ordinance to 

prevent the same result in the future.18  Nonetheless, domestic practitioners and trust companies 

continue the cause basing the efficacy of domestic planning on conjecture, albeit well-reasoned 

and argued, 19 that the planning will succeed in preventing an aggressive creditor from seizing 

the wealth and assets nestled therein.  They argue that: several constitutional arguments might20 

favor domestic planning; there is less risk for Settlors and beneficiaries; tax treatment is more 

favorable; it is less expensive; less risk of fine or imprisonment; less risk of professional 

discipline.21   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13 See e.g.: Alaska Stat. § 34.40.110; Del. Code Ann. tit.12,§§ 3570–3576; R.I. Gen. Laws §§ 18-9.2-1– 18-9.2-7; 
Nev. Stat. §§166.01066.170; Utah Code Ann. § 25-6-14; S. D. Codified Laws §§ 55-16-1–55-16-17; Wyo. Stat. 
Ann. §§ 4-10-510–4-10-523; Tenn. Code Ann. §§ 35-16-101–35-16-112; Okla. Stat. tit. 31, §§ 10–18; RSMo § 
456.5-505.3; Colo. Rev. Stat. § 38-10-111;  N.H. Rev Stat. § 564-D:1 et.  seq.;Hawaii Act 182 (10); Ohio Legacy 
Trust Act §5816.01 et.  seq.  
14 Florida and Illinois 
15 This in and of itself should be a concern.  No tests, no results, no measure of effectiveness.  Query: Could it be 
that the cases which have been brought have been settled prior to there being a reported, thus publicized, failure? 
16	
  See e.g.: Dahl v. Dahl, 2015 UT 23 (January 2015)	
  
17 515 S. Orange Grove Owners Ass’n v. Orange Grove Partners, Pliant No. 208/94 (High Court Rarotonga) Civil 
Division (1995) 
18 Cook Islands: Orange Grove Decision Boosts Cooks' Credibility, Adrian L. Taylor (1998) 
19 Planning and Defending Domestic Asset-Protection Trusts, Richard W. Nenno and John E. Sullivan, III, 2008, 
hereinafter Nenno and Sullivan. 
20 Emphasis added. 
21 Id. At 130-141 
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A seriatim and full analysis of these arguments supporting U.S. domestic planning is 

beyond the scope of this paper. However, briefly in contrast, these arguments for domestic 

planning pale when compared to the attributes which favor planning outside the United States.  

First, the constitutional argument states that the several cases which have applied the full 

faith and credit clause22 might 23also be extended to support the use of domestic APT planning 

legislation, that a trust settled in Delaware, for example, applying the Delaware APT trust 

statute24 might25 be as protective. When planning outside the U.S., applying an APT statute to 

settle a trust in such a jurisdiction,26 no concern need be considered or conjecture applied as the 

full faith and credit provisions do not apply.  On the contrary, a very strong attribute of most 

APT statues outside the U.S. specifically state that no foreign judgments are enforceable.27  

Second, they argue that there might be less risk for Settlors and beneficiaries.  While it is 

true that the Settlors and/or beneficiaries in these cases suffered in several respects as a 

consequence of the planning undertaken, in each case the adage “bad facts make bad law” is 

fully underscored.  However, the argument relies on the results in several high profile cases.28  In 

each case that adage can be extended to state that “bad or poor planning makes bad outcomes” 

for all involved.  One need look no further than the “Background” headnote in the Lawrence case 

as an example to discover that the planners there were throwing darts at the expense of Mr. 

Lawrence.  The trust upon which Mr. Lawrence was relying upon was amended no fewer than 

four times within several short years following settlement, one of which was to add a 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
22 “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every 
other State.” U.S. Const. art. IV, § 1 
23 Emphasis added. 
24 Del. Code Ann. tit.12,§§ 3570–3576 
25 Emphasis added. 
26 Cook Islands International Trust Act (1984), as amended,. 
27 See Id. at 13D. 
28 See, e.g., Federal Trade Commission v. Affordable Media, LLC, 179 F.3d 1228 (9th Cir. 1999) ; 
S.E.C. v. Bilzerian, 112 F. Supp. 2d 12 (D.D.C. 2000); S.E.C. v. Bilzerian, 131 F. Supp. 2d 10 (D.D.C. 2001); In re 
Lawrence, 279 F.3d 1294 (11th Cir. 2002); Beaubien v. Cambridge, 652 So. 2d 936 (Fla. Dist. Ct. App. 1995).	
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fundamental spendthrift provision, a provision which is considered hornbook basic.   As for the 

results in both Anderson and Bilzerian, it could certainly be argued just as successfully that the 

outcomes in those cases point to a success in planning, i.e. the assets remained protected, and not 

a failure despite the poor planning and execution.  Furthermore, the result in Beaubien could 

have been widely circumvented with the inclusion of a trust position now considered elemental 

and basic in any asset protection planning, domestic or offshore, that of a trust protector placed 

and authorized exactly to prevent the outcome there.29 

Not to belabor the point, but the suffering of each defendant party results in each case 

presented in favor of domestic planning by the detractors of offshore planning point to a specific 

failure of careful planning, and consequent weakness, to which any new area of legal practice is 

in due course subject.  Furthermore, in each case presented, the ultimate goal was accomplished: 

that of preserving and protecting the wealth of the Settlors from the creditors present.  And just a 

word about the creditors in Lawrence, Anderson and Bilzerian, each case was brought by what 

could be considered ultimate deep pocket plaintiffs if ever there were: agencies of the U.S. 

government, considered “super-creditors” in today’s practice.  It would be difficult to imagine 

that domestic, or any, APTs would survive such attacks in light of the circumstances. 

Third, it is argued that the domestic APTs will receive a more favorable tax treatment.  

There is no foreign trust account reporting required for a domestic APT as all the prerequisites of 

the Internal Revenue Code, and Regulations thereunder, are satisfied and the trust continues to be 

treated as a “U.S. Person”30 for tax purposes.  Also, they argue, that if the trust is considered 

foreign at the death of the Settlor, the assets held therein will not receive a step-up in basis 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
29	
  See	
  Sheldon	
  Footnote	
  12.	
  
30	
  IRC § 7701  See Reg. 301.7701 (30) and (31) 
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permitted by IRC § 1014(a).31  Again, the careful planner can circumvent these negative factors 

by inclusion of appropriate provisions.  By carefully satisfying the definitional requirements of 

IRC § 7701 (30) and (31), the APT can be classified as a U.S. Person, obviating the onerous 

reporting complained of, until the truly protective measures authorized by the APT are required.  

In point of fact, the Regulations allow for concurrent jurisdiction, thus allow shared jurisdictional 

coverage during the period when no protection is necessary.32  To include the assets in the 

federal taxable estate of the Settlor, the carefully planned trust utilizing an offshore jurisdiction 

might, or should, include a limited power of appointment, as provided under the Internal 

Revenue Code,33 which dictates that the trust assets would be included in the estate of the Settlor 

at death thereby providing a basis step-up for those assets.  Nonetheless, the wealth and assets of 

the asset protection client will remain protected. 

Fourth, it is argued that domestic APT planning is less expensive.  While that may be true 

at the outset, as the requisite drafting of a domestic APT based asset protection plan may not be 

as complex.  However, in this author’s experience the long term costs may indeed be more for a 

domestic APT with a domestic corporate Trustee as the annual fees charged are, in some cases, 

double those charged by offshore trust companies. 

Fifth, domestic APT proponents argue that there is less risk of fine or imprisonment.  The 

basis for this argument comes from the imprisonment of the Andersons and Messrs. Lawrence 

and Bilzerian.  In those cases, each defendant attempted to sidestep a court order to account for 

or repatriate assets held in offshore trusts by stating that it was impossible to comply with the 

order. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
31 IRC § 1014(a) 
32 See Reg. 301.7701 
33 IRC § 2041 and IRC § 2514	
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It is fairly well settled case law that impossibility of performance is an absolute defense 

to a finding of contempt for failure to comply with an order of court.34  It must be stated at the 

outset that any litigant must be made aware, verbally by counsel or with due discomfort by the 

court, that the failure to comply with an order of the court they are before, whether from 

impossibility to perform or from blatant actual contempt (read “stupidity”) will not bode well 

with the sitting judge or magistrate. 

However, superimposing a domestic APT in the place of the offshore APT in these cases 

would not yield a different result given the circumstances.  If the Andersons or Messrs. 

Lawrence and Bilzerian had pled impossibility to perform the mandates of the respective court 

orders, the result would not have been different had the Trustees similarly refused to comply.  

Each would have been treated to the same imprisonment for contempt as occurred in the existing 

cases.  If any difference could have resulted, it might surely have been an order of court to the 

responsible domestic Trustees to release the assets, thus forcing the question of domestic 

effectiveness to final determination.  At this point in time, such is not to be. 

Furthermore, it could easily be argued here that the reason these defendants were 

imprisoned was that the structure in place was impenetrable and completely effective.  What 

follows from that argument is that clients utilizing domestic APT planning would not be in 

danger of imprisonment.  Why?  Because the planning structure would ultimately fail allowing 

the creditor to realize satisfaction of its judgment, obviously not the desired asset protection 

planning result. 

 Finally, the proponents of domestic APTs argue that there is less risk of professional 

discipline when the use of a domestic APT is employed.  Just as any professional engaged in 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
34	
  See e.g.  In Re Estate of Shlensky, 364 N.E.2d 430; 49 Ill. App.3d 885 (1977), at 895.	
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aggressive planning, there comes a point beyond which the seasoned professional will not 

venture.  Professional advisors and attorneys are well cautioned to represent their respective 

clients within the bounds of the law.  The Rules of Professional Conduct demand at least that 

much, if not more.35 

Here the professionalism, ethics and philosophy of the particular practitioner come into 

play.  An ethical practitioner will consider all the possible methods of protecting wealth and 

assets and weigh them carefully within the context of the case presented for a particular client’s 

set of circumstances.  Some strategies will be permitted, as authorized by available case and 

statutory law, and others may not be viable or present lines which should not be crossed in 

planning.  Certainly the professional who goes beyond those constraints runs the risk of censure, 

or more. 

  Remember that the concept of protecting wealth and assets mandates the use of the 

greatest and most effective barriers to prevent a potential creditor from seizing assets.  Certainly 

a practitioner attempting to do all that is possible for a client will be directed to use the most 

effective tools at his or her disposal, given the required level of experience and expertise at hand. 

The primary guidelines are readily ascertainable.  In fully and adequately (another requirement 

of the Rules of Professional Conduct) representing his clients the asset protection practitioner is, 

or certainly should consider him or herself, constrained by, among other things, the same 

strictures that would bind his client such that no transfers are implemented, for example, “with 

actual intent to hinder, delay, or defraud any creditor of the debtor.”36   To completely avoid this 

concern, clients and practitioners would be well warned to refrain from funding any APT, 

domestic or offshore, as so doing may materially offend that constraint.  Furthermore, even 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
35 See generally: Illinois Rules of Professional Conduct (2010) and the ABA Model Rules of Professional Conduct. 
36 Uniform Fraudulent Transfer Act  §4, See also Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005 § 1406 	
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offshore Trustees are offended by the use of APTs to actively defraud existing or contemplated 

creditors.37 

When presented with a particular set of facts from a client that suggest, or perhaps 

dictate, the use of a self-settled, spendthrift trust, what would drive a practitioner to use an 

offshore vehicle as opposed to a domestic APT?  Consider these attributes found only offshore. 

Courts in the well-recognized offshore jurisdictions will not follow or recognize the 

judgment of a U.S. court.  Domestically, that judgment creditor would merely need to register 

the judgment in hand in any jurisdiction in the U.S. in which the judgment debtor held assets to 

collect those assets in satisfaction of the judgment.  Offshore, that judgment creditor would be 

required to begin his or her case and proofs anew in pursuit of the judgment giving the creditor 

the rights to seize assets of the debtor.38 

Use of an offshore APT will force the judgment creditor to either press his case in the 

selected APT jurisdiction or to settle on the most favorable terms available.  If pressed to pursue 

the collection of his or her judgment within the legal system of that foreign jurisdiction, the 

creditor will be governed by the statutes of that jurisdiction.  These statutes raise significantly 

higher barriers to collection by a judgment creditor than those found domestically.  A succinct 

list of these attributes can be gleaned from the statutes of several favored jurisdictions and is as 

follows:39  

 a. Significantly narrower definitions of acts which rise to the level of a fraudulent-

transfer that, if proven, may defeat the APT. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
37 See Bank of Am. v. Weese, 2002 WL 33957429 (Md. Cir. Ct. 2002). 
38 Cook Islands International Trust Act (1984), as amended; See also: Nevis International Exempt Trust Ordinance, 
1994, as amended. 
39 Nenno and Sullivan.	
  



American Bankruptcy Institute

343

b. Statute of limitation periods that are far shorter than those found domestically.  Why 

give a potential creditor a longer period in which to file suit? 

c. Application of a beyond a reasonable doubt standard of proof in civil cases.  This 

requires proof that the defendant is liable beyond a reasonable doubt, the standard used only in 

criminal cases domestically.  Civil cases in the U.S. apply a far lower “preponderance of the 

evidence” standard when weighing defendant liability while civil cases elsewhere apply the 

beyond a reasonable doubt standard. 

d. Non-recognition of U.S. judgments.  A creditor, even though successful in the U.S. 

courts, may not levy on trust assets located offshore to enforce a claim, as the judgment carries 

no weight, but must re-litigate the claim in its entirety in the jurisdiction in which the assets are 

located.  

e. APT provisions, commonly called “flight or flee clauses,” that permit the Trustee or 

protector to change the governing law of the APT or to physically move the trust assets if the 

creditor attempts to press his case in the selected offshore jurisdiction.  Remember that a creditor 

(much like the FTC in the Anderson Case) did not hesitate to seek redress in the jurisdiction 

where the Trustee was located. 

f. APT provisions, commonly called "duress clauses" that trigger the protective 

mechanisms of the APT and instruct the Trustee or protector to ignore orders of the Settlor or a 

U.S. court if creditor problems develop. 

g. Creditors attempting to engage counsel in the offshore APT jurisdiction will 

experience far greater difficulty then in the U.S.  Attorneys in the most attractive jurisdictions 

will not become engaged on the promise of future recovery.  Commonly called “contingent fee 
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agreements” readily available in the U.S., such arrangements are specifically outlawed in many 

offshore jurisdictions.  

h. As a consequence of the fact that the Trustees are outside the U.S., U.S. courts will be 

unable to obtain personal jurisdiction over the Trustee.  Offshore Trustees are wise to this issue 

and will not, under penalty of contempt and imprisonment, come onshore.  

i. It is typical to involve the role of a trust protector in APT planning.  The protector 

could be placed in a position to: approve or veto Trustee activities, amend the APT in defined 

circumstances, and even fire the existing Trustee and position a replacement.  

j. Creditors are not classified as exception creditors capable of piercing the APT under 

specified circumstances.  Under some domestic APT statutes, certain creditors are given full 

access to APT assets.40  Such is not the case offshore.41  

k. The necessity to travel, sometimes great distances, to pursue collection.  While Nevis, 

as a certainly superior jurisdiction, lies fairly close to the U.S. in the British West Indies, the 

Cook Islands are literally on the other side of the world, as far away as possible, selection of 

which becomes another attribute in pursuit of the goal. 

All that said, it cannot go without saying that the utilization of any planning strategy for 

the protection of wealth, including self-settled, spendthrift trust planning, domestic or foreign, 

must be legal.  No conveyances in fraud of creditors.42 No strategies specifically proscribed by 

statute43 or contrary to settled law.44  Some courts in those states not allowing self-settled, 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
40 Del. Code Ann. tit. §3573(1) 
41 Cook Islands International Trusts Act 1984 13(E); See also, Nevis International Trust Ordinance (48) 
42	
  Uniform Fraudulent Transfer Act  §4, See also Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005 § 1406 
43 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 § 548 (e). 
44 See e.g. Vincent v. Department Of Human Services, 392 Ill. App.3d 88 (2009), 910 N.E.2d 723	
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spendthrift trust planning have even gone so far as to declare such planning to be fraudulent per-

se.45 

These proscriptions have also been exemplified recently in several cases arising in the 

bankruptcy context. Transfers found fraudulent can be both direct, such as where a debtor 

conveys an asset in an attempt to shield it from seizure by a creditor, and indirect, such as where 

the debtor surrenders an asset or interest to a third party for the ultimate benefit of the 

transferee.46 Further, Section 548(e) has been brought to bear in several cases as well to defeat a 

debtor’s attempt to create a domestic asset protection trust structure in fraud of creditors.47 

In conclusion, as we have seen, choice of jurisdiction can have a significant impact on the 

effectiveness of wealth and asset protection planning.  Keeping the underlying concept in mind: 

to establish the most impenetrable barriers possible to prevent a creditor from reaching the 

wealth and assets of an asset protection client, should drive us to at least strongly consider the 

effectiveness of incorporating a system of laws that will only serve to heighten the barriers and 

protection desired. 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
45 Crane v. Illinois Merchants Trust Co., 238 Ill.App. 257 (1925) and Barash v. McReady ( In re Morris ), 151 B.R. 
900, 906-07 (Bankr.C.D.Ill.1993)	
  
46	
  In re Craig, 144 F.3d 587, 592 (8th Cir.1998).  See also: Matter of Compton Corp., 831 F.2d 586, 
594-95 (5th Cir.1987) and In re Bledsoe, 350 B.R. 513, 517 (Bankr.D.Or.2006).	
  
47	
  See e.g. In re Mortensen,  Case No. A09-00565-DMD (May 26, 2011) and In Re Huber 493 B.R. 798 at 808 
(Bankr.W.D.Wash. 5-17-2013) 
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I. Introduction - $1.5 million in judgments.

II. Fact Pattern

Tom Cook, our Defendant, is a 50 year old successful business man who owns 60% of a

company that manufactures a key component for all types of smart phones.  He has a 

non-related 40% business partner.  His company, Lucky Part LLC, is a Delaware Limited 

Liability Company.  Lucky Part has approximately 50 employees, 35 of whom are in a 

union.  The company’s principal place of business is located in Detroit.  Tom owns the 

building individually and is collecting rent from Lucky Part, but there is no written lease.  

Tom also owns a beautiful home in Bloomfield Hills, a condo in Miami and a two unit 

rental building in New Buffalo, Michigan.  Tom has approximately $3,000,000 in 

investments and savings, a boat worth $500,000 and two nice cars.  He is married with 

two children, one in college and one in high school.  Tom has been in business for 

approximately 18 years and, to date, no major controversies have arisen.  However, Tom

realizes he now wants to protect everything he has achieved in case something goes 

wrong.

III. Identify Potential Areas Exposure

A. Tom’s Concerns:  Meeting strict cell phone contract deadlines; plant accidents; union 

contributions and disputes; and individual and family liability.

B. Review with Tom inside and outside liability exposure.

1. Customers with breach of contract claims could go after company assets. (Inside)

2. Employees who are injured may seek additional compensation beyond worker’s comp 

insurance. (Inside)
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3. Unions are notorious for charging significant interest and penalties if contributions 

are late and often conduct audits resulting in liabilities.  Unions will do hesitate to go 

after a company’s assets. (Inside)

4. Personal liabilities such as individual car accidents or damage caused by your college 

or high school children expose your personal and business assets to potential 

judgments, even if you have an umbrella insurance policy in place. (Outside)

C. Tom Cook has both inside and outside liability concerns.

IV. Due Diligence: Ask Tom if there are any present creditor issues or potential creditor 
issues he anticipates?

A. Tom explains when he met with his asset protection attorney for the first time, that no 

one is currently suing him, his family or his company, there are no employee disputes or

disputed jobs with any customers, he is not delinquent on any debts and he does not 

anticipate being sued in the near future. Dream client?  Maybe.

B. Attorney Due Diligence – The asset protection (AP) attorney is thrilled to hear what Tom 

has said.  However, the AP attorney must do more than just take notes and make a file 

memo.

1. The AP attorney should have Tom sign documents such as an Affidavit of Accuracy, 

Solvency and Indemnification, making sound representations about his financial 

situation; an Affidavit of the Source of Funds eventually put into any asset protection 

structure, such as a foreign trust; and statutory acknowledgements under which Tom 

acknowledges being advised of the relevant portions of the Money Laundering 

Control Act, the Drug Trafficking Act, the Foreign Money Laundering Act,

applicable U.S. Fraudulent Conveyance or Transfer Acts, and any applicable U.S. 

Bankruptcy Acts.
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2. In addition, the AP attorney should ask Tom for copies of items such as bank

statements, financial statements, tax returns, W-2s, K-1s, passport, driver’s license, 

utility bills and third party reference letters. These are key documents that a good AP

attorney will request at the start of any asset protect engagement.  Creditor’s rights 

attorneys should be interested in learning whether any judgment debtor who has 

engaged in asset protection planning made any such representations or signed such 

documents at the beginning of the planning process.  Such written representations can 

be very telling and, if documents have been given to third parties, such as a trustee,

they may not be privileged.

C. Discuss Fraudulent Conveyance Laws – Each state has different fraudulent conveyance 

or transfer laws.

1. Statute of Limitations Examples – Illinois:  4 years (740 ILCS 160/1 to 160/12);

Michigan:  6 years (MCLA §§566.31, 566.43); and Delaware:  4 years (6 Del. Code 

§§ 1301 to 1311).

2. The Ability to Overcome the Presumption of Fraud.

a. In Tom Cook’s case, the breach of contract lawsuit was filed approximately two 

(2) years after Tom engaged an AP attorney and completed his planning and 

approximately three (3) years before the breach of contract judgment was 

obtained.  As for the car accident, it occurred three (3) years after the asset 

protection planning meeting and the judgment was obtained approximately six (6) 

months later.

b. Tom’s argument to overcome the presumption.  At the time I engaged in 

planning, I had no way of knowing I would be in a car accident three years in the 
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future, and I had no way of knowing I would miss a deadline in a contract two 

years in the future for an order that did not yet exist. I engaged in “rainy day”

planning which is permissible.

c. This argument may get Tom off the hook for a fraudulent conveyance, but that 

does not mean all of his business and personal assets are out of the woods yet.

His asset transfers still must have been done properly, the terms of the structure 

he set up must be adhered to and there are other statutes such as federal 

bankruptcy laws that may claw back assets if bankruptcy was being considered.

V. What are Tom’s Options?

A. Gifting

1. Generally, a gift is any complete transfer of an interest in property to the extent that 

the donor has not received something of value in return (exceptions for discharge of 

legal obligations and child support).  There are two basic requirements:  the gift must 

lack consideration in whole or in part (the recipient must give up nothing in return) 

and the donor must relinquish all control over the transferred interest.

2. Tom is not wild about losing control over his assets, but to the extent his and his 

wife’s collective estate exceeds $10,860,000, he understands the estate tax advantages 

of gifting away assets (see Family LLC discussed below).

B. Tenancy by the Entirety – Limited planning tool available to husbands and wives for a 

primary residence creating a legal position that each individual owns an undivided one-

half interest in the property that is not subject to the claims of a creditor of a single

spouse.
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1. Slightly more than half of the states have tenancy by the entirety statutes.  However, 

the following states only have tenancy by the entirety for real estate:  Illinois, Indiana, 

Kentucky, Michigan, New York, North Carolina and Oregon.

2. Tom could put his primary residence in Bloomfield Hills in tenancy by the entirety.  

Since the car accident judgment was only against Tom, the judgment could not be 

enforced against Tom’s equity in the home unless Tom sells the home. Tom also 

could choose to put certain property (e.g., his 60% LLC membership interest) in a 

Tenancy by the Entirety Trust in a jurisdiction that allows such personal property 

TBE trusts (e.g., Delaware), but such transfer has potential marital/divorce 

consequences and other potential creditor attack issues (see discussion regarding 

Domestic Asset Protection Trusts below).

C. Exemption Planning

1. Statutory Homestead Examples – Delaware - $125,000 for principal residence; 

Florida – unlimited value of real property (half acre municipal limit); Illinois --

$15,000 per individual or $30,000 per married couple for real property; Michigan –

$37,775 per residence ($56,650 if over age 65).

2. Presuming the Miami condo qualifies has homestead property, the Florida exemption 

is a good one, but the condo still may be subject to federal bankruptcy laws. Tom 

may consider placing the condo in an LLC.  Although insurance may protect against 

inside claims against the property (e.g., property damage), insurance does not protect 

the condo against outside claims (e.g., the car accident). As for the remainder of 

Tom’s real estate, the exemptions in Michigan are clearly inadequate to protect 

Tom’s interests.
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D. Qualified Retirement Planning – Tom would be advised that if his company has positive

excess cash flow and he wanted to reward his employees, contributions to qualified 

requirement plans have built in exemptions from creditors.  While Tom is only 50 years 

old, he may not be able to tie up his cash in retirement plans which he would not have 

access to for at least 15 years.  However, if Tom is highly compensated and if the 

company can support it, qualified benefit planning has the double benefit of both tax 

deferral and asset protection.  As a creditor’s rights attorney, I would want to make sure 

that any qualified retirement plan was implemented properly and does not discriminate 

against lower level employees.  The easiest way to attack a qualified retirement plan is to 

assert facts that would make the plan non-qualified, such as a violation of the ERISA

discrimination rules.

E. Life Insurance and Annuity Planning – Most proceeds from life insurance and annuity 

policies payable on death are exempt when a spouse, child or dependent is the 

beneficiary.

1. Life insurance and annuities are only one piece of a comprehensive asset protection 

plan and can be utilized to the extent cash is available to invest in such products.

2. Creditor’s rights attorneys should consider who owns the policy, who has been 

paying the policy premiums and who the policy beneficiaries are.  If the ownership 

and premium payments are inconsistent, this may provide an opportunity to attack the 

policy proceeds.  If the beneficiary is Tom’s company and the company is the debtor, 

the life insurance policy may be subject to a judgement against the company.

F. Entity Planning – Limited liability companies offer liability protection for 

owners/members and help segregate both business and individual assets.
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1. Domestic LLCs offer charging order of protection, but are subject to the jurisdiction 

of U.S. Courts. A charging order is only enforceable against LLC distributions and 

not the underlying ownership interest.

2. Entity formalities should be kept up.  Although an LLC does not have a history of 

formal entity requirements like corporations do, keeping up with entity formalities 

like maintaining separate entity accounts, holding annual meetings and preparing 

annual consents increases the odds that the LLC will be respected. A lack of formal 

paperwork gives creditors the opportunity to attack the legitimacy of the LLC.

3. Separate Income Tax Returns should be Filed – Typically, a multiple member LLC is 

taxed as a partnership, which requires a Form 1065 Partnership Income Tax Return to 

be filed and Schedule K-1s to be issued to the members. As a creditor’s rights 

attorney, the Schedule K-1 will disclose the debtor’s ownership percentage and the 

amount of distributions the debtor received in any particular year.

4. Segregate Company Funds and Expenses – Tom will be advised that if he sets up any 

domestic LLCs, he should establish separate bank accounts and should not pay

personal expenses from LLC accounts.  Tom should be advised that the comingling of 

business and personal assets is the biggest downfall of most debtors when trying to 

protect business assets.

5. LLC Jurisdictional Considerations

a. Typically Delaware has been a leading state in limited liability company law,

providing maximum asset protection.

(1) No individual member liability;

(2) Charging order exclusivity (the creditor’s only remedy);



American Bankruptcy Institute

355

(3) Foreclosure on the membership interest and court ordered dissolution to 

satisfy a judgment is not permitted.

b. Consider debtor’s lack of nexus to Delaware to apply different state’s law.

(1) Has judgment creditor ever been in Delaware;

(2) Has the company conducted any business in Delaware (e.g., annual manager’s 

meeting);

(3) Does the company have an office in Delaware or is it simply “renting” a 

registered agent.

G. Multiple Limited Liability Companies

1. Business Asset LLC – Tom should consider putting all of the company’s equipment 

in a separate LLC.  The equipment company can then lease the equipment to Lucky 

Part LLC pursuant to a written lease.

a. In the event of a judgment against Lucky Part LLC, the equipment should not be 

subject to the judgment, as Lucky Part LLC is not the legal titleholder.

b. Potential Attacks– The judgment creditor’s attorney should see if the lease 

requirements have been adhered to, local landlord/tenant rules are being followed 

and if monthly payments are being made to a separate leasing company. Also, if

there is a third party contract with, for example, an equipment leasing company,

whose name that contract is in.

2. Management Company – Assuming Lucky Part LLC has positive excess cash flow, a 

management company can be established and a management contract between Lucky 

Part LLC and the management company can be entered into.
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a. Example: $10,000 per month for example can be paid to a new management LLC 

(Management LLC) from Lucky Part LLC, for which Management LLC will 

provide “management services.”  The $10,000 per month should be deductible to 

Lucky Part LLC.  Management LLC now has $10,000 per month to utilize.  

Management LLC could employ one or both of Tom’s children who could be put 

on Management LLC’s payroll. Management LLC could also provide qualified 

benefit planning for the Management LLC employees.

b. Creditor’s rights attorneys should consider whether the services rendered by 

Management LLC are real or the entity itself could be considered a sham.  If 

qualified benefit plans were utilized (in which case, the management company 

may be a C corporation), benefit discrimination between lower level employees at 

Lucky Part LLC and the Management LLC should be looked at as well to 

determine if the plan is a qualified plan entitled to asset protection.  Who the 

ultimate beneficiary of the management fees should also be considered.

3. Real Estate LLC – Real estate holdings should be separated so as not to expose 

liability from one real estate holding to the equity of another.

a. A separate LLC should be formed to own the building in which Lucky Part LLC 

operates.  A written lease should be established if payments are going to be made

from Lucky Part LLC to a building LLC and the terms of the lease should be 

respected.

(1) If a judgment is obtained against Lucky Part LLC, the judgment should not be 

enforceable against the real estate if the lease is set up properly.
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(2) If a non-employee (guest or invitee) slips and falls at the building, such 

individual may sue both Lucky Part LLC and the building LLC, but they 

would have to prove liability against two separate parties.

b. Placing Michigan Residence in an LLC is not practical.

(1) Placing a primary residence an LLC could lead to losing the mortgage income 

tax deduction, a higher mortgage interest rate (as banks typically charge LLCs 

more than individuals) and extra administration.

(2) Tenancy by the Entirety is available.

(3) Equity Stripping – A mortgage usually prevents creditors from enforcing 

judgments against the primary residence.

(4) Qualified Personal Residence Trust (QPRT)

c. Miami Condominium and New Buffalo Rental Properties – Both should be placed 

in separate LLCs (or a series LLC).

(1) Reliance on Florida homestead exemption alone is risky as it is not Tom’s

primary residence and federal bankruptcy laws may still apply.

(2) If separate LLCs were used, the equity in the condominium should not be 

subject to a slip and fall judgment that occurred at the rental property.  

However, if both the Miami Condo and the rental property are placed in the 

same LLC, such may be the case.

(3) Creditor’s rights attorneys should check to see if the title transfers are 

complete and that deeds were timely recorded. Also make sure the LLC itself 

is respected in terms of opening its own account, having written lease 

agreements with the renters in the New Buffalo apartments (between the 



358

2015 Central States Bankruptcy workshop

renters and the LLC), and having the LLC pay bills related to the properties.

There should also be no mixing of Tom’s personal funds with the real estate 

LLCs’ funds.

d. Personal Property – The title to the boat can be re-registered in a family LLC 

(discussed below). The assignment of ownership should be complete and any re-

titling with the state or local marine authorities should be completed as well.

H. Family Limited Liability Companies – Family LLCs allow an individual to manage 

family wealth through the use of a limited liability company and gifting.

1. Tom can place his 60% membership interest in Lucky Parts in a Family LLC.

2. If Tom were interested in reducing his taxable estate, he could start gifting away 

minority membership interests in the Family LLC at a discounted rate, thus 

leveraging his annual and possibly lifetime gift tax exclusions.  In this manner, Tom

is able to “give away” some of his personal assets while maintaining control over 

them.

3. If Tom were asked in a deposition, “do you own Lucky Part LLC”, he could 

truthfully answer no.  The correct question would be, “do you have a direct or indirect 

ownership interest in Lucky Part LLC?” If Tom transferred his ownership interest to 

a Family LLC, the Family LLC would be the owner of the 60% membership interest 

and not Tom, individually.

4. Manager Managed or Member Managed LLC.

a. Member Managed – Easier for creditors to find members of member managed 

LLCs liable because it is difficult to distinguish a member’s role as to whether he 

or she is actively managing the company.
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b. Manager Managed – Roles are more clearly defined and there should be no 

member liability. Check the LLC’s Operating Agreement.

5. Why not a Limited Partnership?

a. General partner is required and general partners are subject to potential liability.

b. The general partner can be a corporation, but corporate formalities must be 

maintained or the corporate veil can be attacked.

I. Domestic or Foreign Asset Protection Trusts

1. Self-Settled Spend Thrift Trusts that permit individuals to place their own assets in 

trust for their own benefit and have the trust assets be protected from creditors.

2. Many formalities and requirements that must be adhered to.

VI. Domestic Asset Protection Trusts

A. Currently 16 states have Domestic Asset Protection Trust laws. Some of the leading 

states include Nevada, South Dakota, Ohio and Delaware.

B. Domestic Asset Protection Trusts are self-settled spend thrift trust under which the 

grantor also can be the beneficiary.

1. Typically a third party corporate trustee is required.

2. The trust account established with a financial institution should be controlled by the 

corporate trustee not the grantor.

a. Communications should be with the trustee and not with the financial institution

holding the assets.

b. The signatory on the account should be the trustee only, although many clients 

desire co-signatory authority.
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C. Although less compliance is involved then with a foreign trust, all Domestic Asset 

Protection Trusts are subject to U.S. jurisdiction and attacks by super creditors such as 

the U.S. Government or bankruptcy trustees.

1. What is the grantor’s level of communication and control?  Is the grantor 

communicating with the trustee every day?  Are they withdrawing money at regular 

intervals?

2. Risk of attach under the full faith credit laws of the U.S. Constitution and state 

conflict of law statutes. E.g., “the school bus accident”.

3. Not a significant amount of case law attaching and defending Domestic Asset 

Protection Trusts.

D. State Tenancy by the Entirety Trust – These are specific domestic asset protection trusts 

that avail themselves of state tenancy by the entirety statutes governing personal 

property.

1. Requires a third party trustee.

2. Has marital/divorce implications.

3. Subject to U.S. jurisdiction and the same risks discussed above for DAPTs.

VII. Foreign Asset Protection Trusts

A. Advantages – Typically a jurisdiction that has not entered into a treaty with the U.S. is 

selected.

1. Short statute of limitations on claims and fraudulent conveyances

2. Does not recognize U.S. Judgments

3. Required to file suit locally

4. Required to use local counsel; no contingent fee arrangements
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5. Required to post a bond, looser pays

B. Consider whether the settlor visited the jurisdiction, the foreign trustee’s office or

executed the documents in the foreign jurisdiction. Lack of nexus or contact with the 

selected jurisdiction could be used to attack the trust.

C. Does the foreign trust utilize only a foreign trustee or also a U.S. co-trustee who resigns 

or is relieved or his or her authority in an event of duress? Creates potential control 

issues.

D. Trust Beneficiaries – Can be both the grantor and the grantor’s family.

E. Where are the trust assets actually located?

1. Typically not where the trustee is located. E.g., A Nevis bank is subject to the 

jurisdiction of the Nevis’ court system.

2. Consider if the assets are in the U.S.

a. Foreign financial institution with no U.S. branches.  The grantor has to weigh lack 

of reach by the U.S. courts with country stability.

b. Foreign financial institution with U.S. branches, but main office outside U.S.

E.g., RBC.  Does the grantor avoid U.S. deposits and U.S. banking activity?

c. U.S. financial institution with foreign branches. Maybe not the trust account, but 

could be used for a domestic LLC owned by the trust.

d. Consider where the financial activity is occurring?

F. “Pure” Trust Account vs. LLC Account where LLC membership interest is transferred to 

foreign trust – Consider who the account signatories are.  The trustee, or the trustee and 

the grantor.
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G. Contact and Control – Consider how often the grantor/debtor contacts the trustee, makes 

financial decisions, makes withdrawals, where they are made, how they are made, etc.

H. Foreign Reporting Compliance

1. The Form 3520 Annual Return to Report Transactions with Foreign Trusts and 

Receipt of Certain Foreign Gifts is an annual reporting form which requires all 

financial activity of a foreign trust to be documented by a U.S. transferor.

2. The Form 3520A Annual Information Return of a Foreign Trust with a U.S. Owner is 

an annual form that includes both an income statement and balance sheet for the 

foreign trust.

3. Severe penalties for failure to file or late filing.

4. If trust is foreign for U.S. tax purposes (does not meet the control and court tests), 

these two forms will provide valuable information about the foreign trust.  If the trust 

is treated as domestic for U.S. tax purposes, a trust income tax return will be required 

which can also provide valuable information.

I. Funding the Foreign Trust

1. Depending on where the foreign trust account is located, a Form 114 Report of 

Foreign Bank and Financial Accounts (FBAR) likely will be required.

2. Not typically funded with U.S. Real Estate – Cannot take the jurisdiction out of the 

real estate.

3. LLC Interests that hold assets are often transferred to the foreign trust.

a. Make sure assignments and title documents are complete.
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b. Foreign ownership of U.S. entities creates additional foreign tax filing 

requirements. E.g. , Form 1065, Schedule B-1 Information on Partners Owning 

50% of More of the Partnership.

c. Determine if transfers are permitted under the relevant LLC operating 

agreements.

d. Is the ownership structure being respected going forward? In other words, are the 

flow of assets and funds occurring properly from the LLC to the foreign trust?

VIII. Conclusion – Settle!

CIRCULAR 230 DISCLOSURE:  Pursuant to Internal Revenue Service guidance, be advised that any federal tax 
advice contained in this document, including any attachments or disclosures, is not intended or written to be used 
and it cannot be used by any person or entity for the purpose of (i) avoiding any tax penalties that may be imposed 
by the Internal Revenue Service or any other U.S. Federal taxing authority or agency or (ii) promoting, marketing, 
or recommending to another party any transaction or matter addressed herein.
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