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WARN Act – Brief Summary 

q  Federal WARN Act (29 U.S.C. § 2101-2109) 
q  Applies to “Employers” with 100 or more full-time employees. 
q  Requires sixty days prior notice of a:  

q  “plant closing” involving 50 or more full-time employees; or a 

q  “mass layoff” involving 33 percent and at least 50 full-time 
employees (or 500 full-time employees). 

q  Remedy – up to 60 days back pay (plus $500 per day penalty). 

q  Affiliated entities may be subject to WARN Act liability as a single 
business enterprise based on (a) common ownership; (b) common 
directors/officers, (c) de facto control, (d) unity of personnel policies, 
and (e) dependency of operations.  

 



Three Traditional Endings to a Chapter 11 Case 

q  A plan 
q  Conversion to chapter 7 
q  Dismissal  
 



Commonly Cited Statutory Authority for Structured Dismissal 

q  Section 105(a) (general equitable power) 
q  Section 305 (abstention) 
q  Section 349(b) (effect of dismissal) 
q  Section 1112(b)(1) (conversion or dismissal) 
 



Bells and Whistles 

q  Gifting 
q  Continuing bankruptcy court jurisdiction 
q  Claims process 
q  Releases  
q  Effectiveness of prior orders 
 



Structured Dismissals, Pre-Jevic 



Structured Dismissals, Pre-Jevic 



In re Jevic Holding Corp. 

q  Committee settles litigation against CIT and Sun 
q  $1.7 million in cash, to be distributed to tax, 

administrative, and unsecured creditors 
q  WARN Act claimants receive $0 in the settlement 
q  Bankruptcy case to be dismissed  

 



What is happening, post-Jevic? 

q  Post-Jevic Structured Dismissals 
q  In re WP Steel Venture LLC, No. 12-11661 

(Bankr. D. Del.) 
q   In re Endeavour Operation Co., No 

14-12308 (Bankr. D. Del.) 

 



Key Takeaways? 
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I. Structured Dismissals, Generally 

After a debtor liquidates its assets under 363(b) of the Bankruptcy Code, what happens 

next?  The Bankruptcy Code specifies only three endings to a bankruptcy case: (1) a plan, 

following approval of a disclosure statement, solicitation, and confirmation, (2) a conversion to 

chapter 7, with a trustee taking over all aspects of administration of the case and the remaining 

estate assets, or (3) a traditional dismissal, where prior orders of the bankruptcy court do not 

survive dismissal.  

Some courts have approved “structured dismissals,” through which the parties preserve 

relief and obtain finality not available through one of the three traditional exits to a chapter 11 

case.  A structured dismissal is commonly conceived as a dismissal plus at least one other form 

of relief that would typically be found in a chapter 11 plan, such as release and exculpation 

provisions, claims-resolution processes and distribution procedures, class-skipping carveouts or 

“gifts,” conditions to dismissal, enforceability of prior orders, or retentions of the bankruptcy 

court’s jurisdiction.  

II. Commonly Cited Statutory Authority for Structured Dismissals 

Courts have found statutory authority for structured dismissals in the following: 

• Section 105(a) (general equitable power): “The court may issue any order, 
process, or judgment that is necessary or appropriate to carry out the provisions of 
this title. No provision of this title providing for the raising of an issue by a party 
in interest shall be construed to preclude the court from, sua sponte, taking any 
action or making any determination necessary or appropriate to enforce or 
implement court orders or rules, or to prevent an abuse of process.” 11 U.S.C. § 
105(a). 
 

• Section 305 (abstention): “The court, after notice and a hearing, may dismiss a 
case under this title, or may suspend all proceedings in a case under this title, at 
any time if . . . the interests of creditors and the debtor would be better served by 
such dismissal or suspension . . .”  11 U.S.C. § 305(a). 
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• Section 349(b) (effect of dismissal): “Unless the court, for cause, orders 
otherwise, a dismissal of a case . . . (2) vacates any order, judgment, or transfer 
ordered, under section 522(i)(1), 542, 550 or 553 of this title; and (3) revests the 
property of the estate in the entity in which such property was vested immediately 
before the commencement of the case under this title.” 
 

• Section 1112(b)(1) (conversion or dismissal): “Except as provided in paragraph 
(2) and subsection (c), on request of a party in interest, and after notice and a 
hearing, the court shall convert a case under this chapter to a case under chapter 7 
or dismiss a case under this chapter, whichever is in the best interests of creditors 
and the estate, for cause unless the court determines that the appointment under 
section 1104(a) of a trustee or an examiner is in the best interests of creditors and 
the estate.” 
 

III. Recent Court Orders and Opinions on Structured Dismissals  

 A.  Opinions 

In re Jevic Holding Corp., 787 F.3d 173 (3d Cir. 2015) (affirming bankruptcy court and 

district court, and holding that structured dismissals that deviate from absolute priority rule can 

be approved where traditional exits from chapter 11 are unavailable, the settlement is the best 

feasible way to serve the interests of the estate and its creditors, and the bankruptcy court makes 

findings supporting those determinations) 

In re Petersburg Regency LLC, 2015 Bankr. LEXIS 3756 (Bankr. D. N.J. Nov. 2, 2015) 

(citing Jevic, and holding that case before the court was “even better” case for structured 

dismissal, there being no class-skipping) 

In re Naartjie Custom Kids, Inc., 534 B.R. 416 (Bankr. D. Utah, July 13, 2015) 

(dismissing a case over U.S. Trustee’s objection, and finding that the case before it “was simply 

that rare case where cause is shown to alter the effect of dismissal” by including release 

provision, but that “[h]ad there been even a lone voice of a creditor arguing against this, the 

Court may have arrived at a different conclusion”) 



714

2016 ANNUAL SPRING MEETING

 

-4- 

 

B. Orders Without Opinions 

In re WP Steel Venture LLC, Case No. 12-11661 (KJC) (Bankr. D. Del., Oct. 15, 2015) 

[D.I. 4464] 

In re Endeavor Operating Corporation, Case No. 14-12308 (KJC) (Bankr. D. Del., Oct. 3, 

2015) [D.I. 987] 

IV. Appended Material  

Exhibit A – Oral Memorandum of the United States Bankruptcy Court for the District of 

Delaware, dated December 4, 2012. 

Exhibit B – Opinion – In re Jevic Holding Corp., 787 F.3d 173 (3d Cir. 2015). 
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