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July 28, 2017 

The Bankruptcy Practice and Malpractice; the Role of the Expert Witness 

Presented by: 
Ford Elsaesser 
Sandpoint, Idaho 

Professional malpractice, perhaps more than any other type of civil action, often comes down to 
a battle of the experts.  Forget about the old adage that experts shall never give their opinion on 
ultimate issues of law. 

Having been a Chapter 7 and Chapter 12 bankruptcy trustee, handling over 40,000 cases, as well 
as serving as an expert witness in numerous malpractice cases, I have seen “standard of care”
issues from both sides. 

As a Chapter 7 trustee, I regularly see malpractice by debtors’ counsel.  Unfortunately for the 
debtor, the malpractice almost invariably ends up benefiting the bankruptcy estate, and in the 
vast majority of such cases, to the extent the malpractice claim itself was property of the estate 
under § 541, it is much easier and faster for the estate to recover and administer the “damages”
from such malpractice than to actually pursue a malpractice claim.  Recently discharged debtors 
are rarely in a position to actively pursue a malpractice claim. 

As an expert witness, I somewhat regularly opine as to whether the standards of care have been 
met in a particular fact situation in a pending lawsuit.  The expert opinions proffered by counsel 
for the plaintiff/client and the defendant/lawyer have a huge impact on whether the case settles, 
is dismissed or goes to trial. 

For purposes of our panel discussion, I have enclosed redacted expert reports, opinions and 
disclosures of expert witnesses in two cases in which I participated as the witness for the primary 
defendant.  These are cases that arose from a consumer and small business case, and the purpose 
is to give all of the attendees an understanding of what really goes on in a malpractice case, and 
that much of the battle is fought between the expert reports, as opposed to a court of law.  (Both 
of these cases settled.) 

Respectfully submitted,

Ford Elsaesser 
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Expert Report of  
, et al 

Page 1 of5 

This report is made pursuant to the scope of my engagement as an expert for the Plaintiffs 
in  I have reviewed the following 
pleadings that were filed in the adversary proceeding: 

• Docket for Bankruptcy Case#
• Complaint
• Statement of Asserted Undisputed Facts in Support of Debtors' Motion for

Summary Judgment
• Affidavit of
• Memorandum in Support of Debtors' Motion for Summary Judgment
• Exhibits filed by  ( current income of Debtor)
• Exhibits filed by  ( examination of  transcripts)
• Affidavit of Trustee in Response to Motion for Summary Judgment
• Statement of Disputed and Undisputed Facts by Trustee
• Trustee's Memorandum in Response to Motion for Summary Judgment
• Reply Brief
• Affidavit of Debtors in Support of Reply Brief in Support of Motion for Summary

Judgment
• Joint Stipulation of Facts
• Memorandum Decision
• Judgment

In addition, I have reviewed selected correspondence between the plaintiffs and 
defendants from between . 

I have also listen to the audio of the  hearing regarding the exemption of pre 
petition wages. 

The case at hand raises several issues. 

1) The first is the advice provided to the debtors regarding the status of an entity in
bankruptcy, and whether or not certain property becomes property of the bankruptcy
estate.

2) Could you dissolve the entity?
3) Could you move to abandon the entity after the bankruptcy filing?
4) Should the matter be heard on stipulated facts?

19
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SUPERIOR COURT OF 

Mr. Ford Elsaesser 
Elsaesser Jarzabek Anderson Elliott & Macdonald, Chtd. 
123 South Third Avenue, Suite 24 
Sandpoint, ID  83864 
(208) 263-8517

A resume detailing Mr. Elsaesser’s qualifications is attached.

Mr. Elsaesser is an attorney licensed to practice in Idaho and has appeared in U.S. 

bankruptcy courts in many jurisdictions, including in the Eastern District of Washington.  He 

has also taught courses in bankruptcy law and procedure and courses in the duties of and 

serving as a bankruptcy trustee.  Mr. Elsaesser may testify and offer the following opinions. 

Plaintiffs,

v.

Defendants.

No.

DEFENDANTS’ DISCLOSURE OF 
EXPERT WITNESS ELSAESSER

25
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He has reviewed the Complaint in this matter and select key documents and is familiar 

with the  bankruptcy proceedings and the work of the Trustee in 

the  proceedings.  

From a review of the key documents, and based on his general familiarity with the 

underlying matter, Mr. Elsaesser is of the opinion that  and its attorneys met the 

standard of care in defending  in the underlying litigation.   did the 

things that a competent attorney would do in defending a  being sued on a 

fraudulent transfer claim in a Ponzi scheme setting.  For example,  challenged 

personal jurisdiction.  In this regard,  filing of proofs of claim made a personal 

jurisdiction challenge very difficult.  They insisted on formal service of process.  They 

investigated the underlying financial report prepared for .  They challenged the 

Trustee’s assertion that was a Ponzi scheme and was insolvent.  They challenged whether 

the Bankruptcy Act could have extra-territorial effect.  They undertook to try to achieve 

settlements for their clients.  In this particular regard, it would certainly be common if not 

required for the trustee to insist on verified financial statements in order to compromise an 

adversarial claim.  Without clients willing to submit verified detailed financial disclosures, the 

prospects of achieving a settlement with the trustee were essentially nil.   also 

consulted with  about presenting a good-faith defense at trial.   regularly 

communicated with  about ongoing issues and events.  All of these actions were 

appropriate and the efforts met or exceeded the standard of care for an attorney in a similar 

circumstance. 

Mr. Elsaesser may testify to his familiarity with the work of bankruptcy trustees.  This 

would include the duties and procedures of a trustee in a proceeding like that which involved 

 bankruptcy.  He may testify to the attributes of a Ponzi scheme, the work done by the 

financial examiner in the underlying matter and the work of the trustee in the underlying 

matter.  

26
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He may testify that under the law persons who are net positive in a Ponzi scheme face 

a difficult legal and procedural landscape in an adversarial action.  Under the law, persons 

who are net positive almost always have to return the net positive returns above their pay-in 

amounts.  And, they may lose their pay-in amounts unless they can adequately show good 

faith.  He may also testify that ’ refusal to testify at trial greatly complicated proof of 

a good-faith defense.  Without live testimony in trial, it would be extraordinarily difficult if 

not impossible to show good faith.  ’ instruction that  should not spend 

money preparing for trial made the situation even worse.  Thus,  was placed in a 

difficult factual situation in representing their clients in the underlying matter. 

To date, plaintiffs have not disclosed opinions of a qualified expert regarding the 

specific events or issues that they contend fall below the standard of care.  When those are 

identified, it can be expected that Mr. Elsaesser will supplement his opinions and consider the 

issues that plaintiff identifies more specifically. 

DATED

27
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Avoiding Malpractice and Other Common Pitfalls in 
Consumer Cases 

American Bankruptcy Institute 
25th Annual Southwest Bankruptcy Conference 

Friday, September 8, 2017 

Presented by: 

James F. Kahn 
Bankruptcy Legal Center™ 

James F Kahn PC 
Phoenix, Arizona 

Steve Berken 
Berken Cloyes PC 
Denver, CO  80204 

1. Considerations for The Initial Intake
a. Does the P/C client have realistic expectations? 

i. Is the debtor trying to save a house?  Does he have sufficient 
income?

ii. Is the income stable to fund a plan?  (The Real Estate Agent factor) 
iii. If chapter 13 is in the future, is this someone you want in your life 

for the next five years? 
iv. Has the P/C been to three other attorneys? 
v. Use your nose.  Do you get the sense the client plays it fast and 

loose with the truth?
           (“Oh, that art gallery in Telluride?”) 

b.  Pre-bankruptcy planning?   What role should we have?

Pigs versus hogs.  When is the planning too much?  As the Bankruptcy Code 
does not specifically prohibit conversion of nonexempt assets to exempt assets, an 
attorney advising a client to do a modicum of pre-bankruptcy planning is not ethically 
wrong.  But there are limits.   

Based on the legislative history of Code section 522, Congress contemplated the 
conversion of nonexempt property to exempt property prior to filing for bankruptcy.
[2] Both the House and Senate reports state: 

As under current law, the debtor will be permitted to convert nonexempt property 
into exempt property before filing a bankruptcy petition.  The practice is not fraudulent 
as to creditors and permits the debtor to make full use of the exemptions to which he 
is entitled under the law. [3]

In those districts where exemptions are minimal, prohibiting pre-bankruptcy 
planning would be particularly difficult to debtors.  Still, many courts will deny claims 
of exemptions if there is clear evidence of abuse.  Where there is the presence of 
"badges of fraud" during the conversion of assets, courts look askance at conversion 
of nonexempt to exempt property.
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Case law consistently recites the axiom that the mere conversion of nonexempt 
assets to exempt assets is not to be considered fraudulent, nor grounds for barring a 
debtor’s discharge under § 727(a)(2)(A).1

Further suggestions for pre-bankruptcy filing: 

--Financing a car pre-petition and minimizing the impact of above-Means Test
debtor. In re Ransom, 562 U.S. 61 (2011). 

--Credit card use prior to filing.  Best to wait 90 days to avoid § 523(a)(2) 
problems.

--Non-DSO obligations in the divorce decree.  Read the divorce decree. 
Chapter 13 may be the best route.  Divorce decree requires payment. 

2. “Good Fences Make Good Neighbors” Robert Frost
a. The importance of a good WRITTEN fee agreement.

i. It’s mandatory!  
1. For all “Debt Relief Agencies.” 11 U.S.C. § 528(a)(1) 
2. Almost all consumer-debtors’ lawyers are “Debt Relief 

Agencies” if we provide services to “assisted persons.”  11 
U.S.C. § 101(12) 

3. The term “assisted person” means any person whose debts 
consist primarily of consumer debts; exception: if the value of 
the debtor’s nonexempt property is less than $192,450. 11 
U.S.C. § 101(3) 

4. DEADLINE: not later than 5 business days after the first date 
on which the agency provides any bankruptcy assistance 
services to an assisted person, but prior to the petition being 
filed. Id. 

ii. Requirements:  
1. The contract must explain clearly and conspicuously – 

a. The services such agency will provide; and 
b. The fees or charges for such services and the terms 

payment.
2. The assisted person shall be provided with a copy of the fully 

executed and completed contract. 

b. It is equally important to delineate what counsel is not hired to do. Failure 
to perform any service that the debt relief agency informed and assisted 
person or prospective assisted person that would provide a connection of 

                                                
1 See Marine Midland Bus. Loans, Inc. v. Carey (In re Carey), 938 F.2d 1073, 1077 (10th Cir. 1991) 
(reasoning absent extrinsic evidence of fraudulent intent, mere conversion will not support denial of 
discharge); Moreno v. Ashworth (In re Moreno), 892 F.2d 417, 419 (5th Cir. 1990) (finding actual intent 
to defraud creditors condition precedent to denial of discharge); Norwest Bank Neb., N.A. v. Tveten,
848 F.2d 871, 874 (8th Cir. 1988) (finding “absent extrinsic evidence of fraud, mere conversion of 
nonexempt property to exempt property is not fraudulent as to creditors even if the motivation behind 
the conversion is to place those assets beyond the reach of creditors”); Ford, 773 F.2d at 54 
(concluding mere conversion of nonexempt assets into exempt assets on the eve of bankruptcy filing 
will not prove fraud); First Tex. Sav. Ass’n v. Reed (In re Reed), 700 F.2d 986, 991 (5th Cir. 1983) 
(finding “mere conversion is not to be considered fraudulent unless other evidence proves actual intent 
to defraud”). 36
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the case or proceeding under Title 11 has associated penalties. 11 U.S.C. 
§ 526(1) 

c. Using “Milestones” in fee agreements.  What is earned and when is it 
earned.  Placing unearned funds in trust.

Sample

How fees are earned: 

1. Time is kept hourly in increments of 6 minutes.  Reasonable cost for 
overhead, difficulty of the case, preclusion of other cases and time 
limitations were accounted for in the above-disclosed fee.  In return for 
the above-disclosed fee, the attorney agrees to provide the following 
services outlined below.  The attorney will consider earned and 
capitalize the pre-petition fee amount on the following schedule: 

50% Engagement Retainer Fee.  Includes opening the case file, initial 
consultation, retaining appointment, explanation of documents needed, 
explanation of bankruptcy process, and initial analysis of case under 
the “Means Test.”  At this point the firm is available for advice, guidance 
and will handle all creditor calls and correspondence. 

40% Collection and Preparation of Documents and Schedules.  Includes 
paperwork reviews with client, creation of petition, schedules, 
statements and the “Means Test” for filing with the court, as well as 
meetings and correspondence with client in relation to the preparation 
of subject schedules. 

10% Filing of the Case.  Reviewing documents with client and signing said 
documents, filing of the petition and all schedules with the court, post-
petition representation at the Meeting of Creditors. 

            In consideration for the fee, Attorney will provide the following pre-
petition and post-petition services: 

2. Attorney will take calls from and correspond with client(s) creditors as
appropriate. Client(s) and Attorney agree that this service will continue 
post-filing and Attorney will notify creditors telephonically for a 
reasonable period after the filing.  

3.   Attorney will advise and counsel Client(s) regarding chapter 13 
Bankruptcy action.  If bankruptcy is not a viable option, Attorney will 
work with client(s) to provide options or alternative solutions for debt 
relief.

4.   Attorney will prepare all court papers on Client(s) behalf necessary and
expend the necessary efforts to commence Client(s) chapter 13 
including: 
i.  Meet with client to analyze debt problem;  
ii. Chapter 13 petition;  
iii. Statement of financial affairs and schedules; 
iv. Formulate the Chapter 13 plan. 37
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d. Highly recommended reading: BAPCPA is now 12 years old. It’s time to 
reread 11 US Code §§342, 526, 527, 528 carefully to be reminded of our 
duties under the code and the penalties for noncompliance. 

3. The Mechanics of Representation
a. Using a written questionnaire.  Just in case the debtor forgets to tell you 

about the boat.
i. Best Case Offers “My Case,” an online questionnaire that clients are 

required to fill in. 
ii. The questionnaire is then merged into draft schedules and the 

statement of affairs.
iii. The process requires careful attention to detail as clients’ notions 

don’t always mesh with the bankruptcy code; e.g., secured vs. 
priority debts. (No, the loan from Aunt Matilda isn’t a priority debt.) 

iv. Recharacterizing or moving data is far easier & more efficient than 
initial input by staff. 

b. Due diligence in preparation of the schedules & statement of affairs 
i. All info is cross-checked against clients’ documents which we also 

require clients to produce. The cross check includes verification of 
creditors’ addresses as required by 11 U.S. Code §342(c)(2). 
Ineffective notice to a creditor may 

1. Vitiate discharge;  
2. Minimize/eliminate penalties for §362 violations. 

ii. Protect against malpractice and possible Rule 9011 sanctions by 
preventing the client from making a statement in a document filed 
that is untrue or misleading which upon the exercise of reasonable 
care, should have been known by the debt relief agency to be 
untrue or misleading; 

iii. How much are we allowed to rely on an unknowledgeable client’s 
statements of fact?

1. Presuming an honest but unaware client? 
2. Considering the apparent or obvious condition of the client’s 

records/record-keeping?
3. Guarding against the devious or fraudulent client? 

iv. Inconsistent and Conflicting Schedules.  
1. The Ying/Yang effect.    
2. If you enter something here, you need to change something 

there.

c. Why the “sign off” is the most important interaction with the client and 
counsel, using the “Jedi Mind Trick.”   Use the sign-off meeting to search 
for clues about your client, ala’ CSI.  Are there medical bills listed?
Does that mean there was a car accident?  Is there a pending personal-
injury claim?  Did the accident involved alcohol or drugs? 

d. Calendaring deadlines & follow-up. 
i. Known important dates should be automatically calendared by staff 

or through a program with default entries. 
1. Amicus Attorney automates the process. 38
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2. Consider using Outlook or various other professional 
calendaring systems—but use a system! Even if it’s internally 
created.

3. Compliance with Rule 1007(c) and others. 
4. Follow-up with the client is a must: 

a. Response to trustees’ early document requests; 
b. Sec. 341 reminder, including “bring your I.D.” 
c. “Feel Good” notices to client confirming: 

i. No objections to exemptions;  
ii. No complaints;  
iii. Entry of discharge;  
iv. Case closing. 

5. “Bragging Rights.” Clients will think you are wonderful and 
ever-so skillful. 

e. Document maintenance. 
i. Duty to retain original, signed records per ECF filing rules (In the 

District of Arizona: the later of one year after case closure or all 
appeals terminated); Originals may be delivered to the client with 
notice of the one year requirement. 

ii. Compliance with State Bar rules re preservation and protection of 
client property. 

iii. Disclosure to client of your policies regarding document retention. 

4. Collateral Issues and Malpractice Hot Topics 
a. Some folks do not belong in bankruptcy— 

i. Possible fraudulent conveyances,  
ii. Fraud claims being litigated in state court. 

b. See chart regarding most common issues. 

c. Unbundled Services/Limited Scope Representation. 

5. When It’s Time to Say Good-Bye to A Client, Godspeed, Safe Travels 
a. By reference to the “Milestones”-when the agreed mission is complete. 

b. After discharge unless client’s prized possessions are in controversy. 

c. When the attorney-client relationship has deteriorated and withdrawal is 
indicated-but in full compliance with ethical mandates. 

d. When the case is closed.

39
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728 P.2d 273

Harvey R. McELHANON, Jr., and Doreen T. McElhanon, his wife, 
Plaintiffs-Appellees Cross-Appellants, 

v.
Robert Ong HING and Alice Hing, his wife, Defendants-Appellants Cross-

Appellees.

No. CV 86 0128-PR. 

Supreme Court of Arizona, En Banc.

November 3, 1986. 
Reconsideration Denied December 16, 1986. 

405*405 Jack E. Evans, Ltd. by Jack E. Evans, Phoenix, for plaintiffs-appellees cross-
appellants. 

Feinstein Halstead & Leonard, P.A. by Allen L. Feinstein, R. Stewart Halstead, Phoenix, for 
defendants-appellants cross-appellees. 

FELDMAN, Justice. 

This case arises from a series of actions alleging fraud, embezzlement, and conspiracy 
surrounding the formation of a corporation in 1970. In this particular case, plaintiff 
(petitioner McElhanon), a judgment creditor, alleged a conspiracy to defraud and named 
the judgment debtor's attorneys as defendants. The sole issue before us is whether an ex 
parte conference between the trial judge, plaintiff, and plaintiff's attorney requires reversal of 
a jury verdict in plaintiff's favor. The court of appeals held that the trial judge erred in 
denying a mistrial motion based on the ex parte 
contact. McElhanon v. Hing, 151 406*406 Ariz. 386, 400, 728 P.2d 256, 270 (1985). We 
accepted review pursuant to Rule 23, Ariz.R.Civ.App.P., 17A A.R.S. We have jurisdiction 
under Ariz. Const. art. 6, § 5 and A.R.S. § 12-120.24. 

I. FACTS 

A. The Underlying Transaction

In the summer of 1970, Harvey R. McElhanon, Jr. (McElhanon), John H. Greer, Jr. 
(Greer), and Charles Gilbert Harris (Harris) purchased stock in several corporations that 
acquired and operated four restaurants. The first restaurant purchased, Pinnacle Peak 
Patio, became the principal asset of Southwest Restaurants Systems, Inc. (Southwest), a 
new corporation formed by McElhanon, Greer, and Harris. All three principals contributed 
cash for the Pinnacle Peak Patio transaction. Although only McElhanon and Greer 
contributed cash for stock in the other corporations, each of the three men became owners 
of one-third of the stock in all the corporations. In return for McElhanon's and Greer's 
disproportionate capital contributions, Harris agreed to pay for his stock out of the 
corporations' profits. A formula was devised to determine the amount of Harris's obligation 
to McElhanon and Greer; the men agreed that the obligation would be forgiven if there 
were no profits. 

B. McElhanon v. Harris and Greer

41
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In the fall of 1970, disputes arose among the three shareholders. McElhanon filed suit 
against Harris, Greer, and the corporations, demanding payment of $250,000 based on the 
formula and Harris's prior promise to pay his debt from profits. McElhanon also sought 
damages against Greer for maliciously interfering with Harris's obligation to pay and for 
committing, with Harris, acts of malfeasance and misfeasance in operating the corporations. 

Shortly after the suit was filed, John Grace (Grace), counsel for Greer and Harris, began 
consulting with attorney Robert Ong Hing (Hing), defendant in this case. In September 
1973, McElhanon's lawsuit against Greer and Harris went to trial with Hing representing 
Greer and Harris. On October 11, the jury returned a $200,000 verdict 
for McElhanon against Harris based on the repayment formula. The jury found Greer not 
liable. The following day, October 12, 1973, judgment on the verdict was entered in favor 
of McElhanon and against Harris. 

The sequence of events following the verdict led to McElhanon's present claim 
against Hing. McElhanon alleges that after being informed of the verdict, Greer and Harris 
went to Hing's office to discuss the matter. Hing knew that Harris's only asset was his 
interest in Southwest. McElhanon alleged that to prevent collection of the judgment, Greer 
and Harris decided to have Greer purchase Harris's stock. Hing prepared a sale agreement 
to that effect. Harris's stock certificate in Southwest was cancelled and a new stock 
certificate was issued in Greer's name. The transaction was completed by October 13, 
1973, the day after entry of judgment. As security for his legal fees from Greer and 
Harris, Hing retained Greer's Southwest stock certificates, the agreement between Greer 
and Harris, and the Greer-to-Harris note and assignment. McElhanon later claimed that the 
transfer of stock from Harris to Greer and Hing's assertion of an attorney's lien on the stock 
and the proceeds of the transfer were fraudulent transactions facilitated by Hing and Grace. 

On October 20, McElhanon served a writ of garnishment naming the corporations as 
garnishee-defendants. When the writ was answered, McElhanon learned that Harris's 
stock had been transferred to Greer, that Greer was indebted to Harris, and 
that Hing claimed an attorney's lien on the proceeds. McElhanon sought to set aside the 
sale of stock from Harris to Greer. Hing opposed McElhanon, arguing that Harris was not 
insolvent. McElhanon claims that Hing knew this to be untrue. Eventually, the order to 
show cause was dismissed. On November 14, Harris appealed the 
judgment 407*407 against him.[1] While the appeal was pending, Southwest filed a 
reorganization petition under Chapter XI of the Bankruptcy Act and Harris and Greer filed 
voluntary bankruptcy petitions. 

In the bankruptcy proceedings, McElhanon sought a determination that he was entitled to a 
judgment lien on the stock that Harris had sold to Greer. The law firm of Stockton 
and Hing opposed McElhanon's claim, arguing that it had a prior right to the stock by way 
of a retaining lien for its fees. It also claimed that Southwest was indebted to it for services 
rendered in defending McElhanon's action against Harris and Greer. Eventually, the 
bankruptcy court ruled that the October 13 stock transfer was a fraudulent conveyance and 
that the stock in Southwest was an asset of Harris's estate. The court also ruled 
that Hing had no claim against Southwest for legal services. These and other findings were 
upheld on appeal. In re Southwest Restaurant Systems, Inc., 607 F.2d 1241 (9th 
Cir.1979); In re Southwest Restaurant Systems, Inc., 607 F.2d 1243 (9th Cir.1979), cert.
denied,444 U.S. 1081, 100 S.Ct. 1035, 62 L.Ed.2d 765 (1980). 

C. The Present Action

McElhanon v. Hing, Grace, and Greer

42
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McElhanon filed the present case on September 23, 1975. He alleged that Hingand Grace 
had conspired with Harris and Greer to defraud him and had taken affirmative steps to 
hinder and prevent execution on his 1973 judgment against Harris. The trial was long and 
bitter; emotions engaged the attorneys as well as the parties. Toward the end of trial, the 
judge informed defendants' counsel that he wished to have a private meeting with plaintiff 
and his attorney. There was no objection, and the meeting took place in the judge's 
chambers. The subjects discussed went beyond those originally proposed by the judge. 
Defendants eventually moved for a mistrial, but the judge denied the motion and the trial 
continued. The jury was instructed that they could find against Hing if they found that 
he knowingly assisted his clients, Harris and Greer, to commit a fraud on McElhanon.
Fraud was defined as "action of an affirmative, evil nature, such as ... acting dishonestly, 
intentionally, maliciously and deliberately, with a wicked motive to deceive and cheat...." On 
August 14, 1980, the jury returned a verdict of $286,120. 

Implicit in the jury verdict is a finding that the stock transfer and lien transactions between 
Harris, Greer, and Hing were intentionally fraudulent. With respect to Harris and Greer, this 
finding is strengthened by the holdings in the two bankruptcy matters, In re Southwest 
Restaurant Systems, Inc., supra, and In re Southwest Restaurant Systems, Inc., supra. As 
far as Hing's knowledge is concerned, we agree with the conclusion of the court of appeals: 

The circumstancial evidence [at trial] strongly indicates that Hingdrafted the stock transfer 
agreement and participated in the transfer discussion, knowing that Harris was or would be 
rendered insolvent, knowing that Greer was financially unstable if not insolvent, knowing 
that the consideration was inadequate and that the stock transfer agreement itself was a 
sham, and with the actual intention on Hing'spart of hindering, delaying, and 
defrauding McElhanon. Additionally, based upon the delay occasioned by Hing's acts and 
those of his co-conspirators, including the looting of the corporation by the co-conspirators, 
the value of the stock subsequently decreased so as to give rise to a cause of action for 
money damages by McElhanon.... 

151 Ariz. at 395, 728 P.2d at 265.[2]

After judgment was entered against Hing and Grace, McElhanon settled with Grace and 
agreed not to execute against 408*408 him. Hing's motions for a new trial and for judgment 
notwithstanding the verdict were denied and he appealed. McElhanon also appealed on 
the issue of damages. 

D. Decision of the Court of Appeals

The court of appeals decided numerous issues, only one of which is before us. First, it 
determined that a cause of action lies against a judgment debtor's attorney who conspires 
to defraud the judgment creditor. The court found sufficient evidence to support the finding 
that Hing knowingly participated in such a conspiracy. At 395, 728 P.2d at 265. It then 
determined that the proper measure of damages was the value of the property fraudulently 
conveyed or the amount of the debt, whichever was less. Id. at 394, 728 P.2d at 264. The 
court found that all elements of the tort were adequately stated in the instruction. Id. at 
396, 728 P.2d at 266. 

On procedural issues, the court held that the trial judge did not abuse his discretion when 
he denied Hing's motion to sever the case. It further held that Evans, McElhanon's trial 
counsel, had acted improperly by repeatedly mentioning the prior bankruptcy judgment in 
front of the jury. However, relying on Grant v. Arizona Pub. Serv., 133 Ariz. 434, 454, 652 
P.2d 507, 527 (1982), the court of appeals found that the trial judge did not abuse his 
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discretion in denying a mistrial because Evans's misconduct had not influenced the 
verdict.[3] 151 Ariz. at 399, 728 P.2d at 269. We approve the foregoing holdings together 
with the supporting analysis. 

The court of appeals then reached the issue under review. It decided that the trial judge's 
denial of the mistrial motion based on ex parte contacts was an abuse of discretion. 
Addressing only that issue, we turn first to the specific facts surrounding the conference. 

E. The Ex Parte Contacts

In the fourth week of trial Evans attempted to impeach defendant Hing with prior deposition 
testimony. Hing objected to some of Evans's questions. His objection was sustained, 
possibly because the trial judge misunderstood Evans's question to the witness. A recess 
was called. In chambers, with all parties present, Evans objected strenuously, claiming that 
the judge was hostile to him and that this hostility was being communicated to the jury. He 
also took umbrage at a perceived accusation that he was guilty of misrepresenting the facts. 
A heated exchange occurred. 

The next morning, the judge read the disputed portions of the record. Evidently wishing to 
spread oil on troubled waters, he told defense counsel that he was going to have a private 
conference with McElhanon and Evans to explain that he did not believe Evans was guilty 
of any ethical improprieties. Defense counsel made no objection. McElhanon and Evans 
were alone with the judge in chambers. However, at Evans's request a court reporter 
transcribed the proceedings. 

The judge explained that he was not accusing Evans of improprieties. His feelings not 
assuaged, Evans expanded the subject of the conference by accusing Hingand his counsel 
of perjury. McElhanon also related hearsay about one of the defendants lying on the 
witness stand and accused both Grace and Hing of fraud. He requested that bar 
proceedings be brought against defendants and defense counsel. The judge explained that 
"my [only] role in this case is to insure that plaintiff and defendants get a fair trial...." 

After a short recess, counsel for all parties met in the judge's chambers. The judge 
apologized for any accusations of impropriety against Evans and described the serious 
allegations of perjury and subornation that had been made against defendants. Defense 
counsel requested that 409*409 the judge avoid further ex parte discussions. The court 
reporter read the transcript of the previous discussion. The proceedings then adjourned at 
defense counsel's request. 

Defense counsel subsequently argued that the ex parte proceedings had violated the Code 
of Judicial Conduct and had affected the judge's view of the case. He questioned the 
judge's impartiality. The judge stated that the allegations of perjury were irrelevant to the 
matter before him and that he felt unaffected by plaintiff's allegations. However, the judge 
conceded that he was concerned about appearances, and that he wanted to ensure both 
sides a fair trial. Defense counsel moved for a mistrial on grounds of impropriety and judicial 
misconduct. The judge declared a recess to discuss the matter with the presiding judge. 

When the court reconvened, the judge repeated his previously expressed views but, fearing 
an appearance of impropriety, he also stated that he was inclined to grant the motion for a 
mistrial. Evans urged the judge to reconsider his decision. He claimed that it would be a 
miscarriage of justice to retry the case a month into the trial when the jury knew nothing of 
the events and the judge had repeatedly stated that his view of the case was unaffected. 
The judge then denied the motion for mistrial, stating that he found no clear violation of 
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professional conduct, that he had invested an enormous amount of work in the case, and 
that his impartiality was unaffected by the allegations. 

II. DISCUSSION 

A. Improprieties in the Proceedings

The court of appeals held that the ex parte conference was improper. At 401-402, 728 P.2d 
at 271-272. We agree. The rule is that 

"[e]xcept as authorized by law, [a judge should] neither initiate nor consider ex parte 
applications concerning a pending or impending proceeding." 

Canon 3(A)(4), Code of Judicial Conduct, Rule 81, Ariz.R.S.Ct., 17A A.R.S.; see
also Roberts v. Commission on Judicial Performance, 33 Cal.3d 739, 747, 661 P.2d 1064, 
1068, 190 Cal. Rptr. 910, 914 (1983); In re Fisher, 31 Cal.3d 919, 647 P.2d 1075, 184 Cal. 
Rptr. 296 (1982); Matter of Berk, 98 Wis.2d 443, 297 N.W.2d 28 (1980). The rule is 
unaffected by the judge's good faith belief that he had been hasty in chastising plaintiff's 
attorney. One reason such contacts are improper is that no matter how pure the motive any 
ex parte contact may allow the judge to be improperly influenced or inaccurately 
informed. In Re Conduct of Burrows, 291 Or. 135, 145, 629 P.2d 820, 826 (1981). 

The error was not cured by the judge either telling opposing counsel of his intentions or 
obtaining consent for the ex parte contact. Counsel reasonably might feel constrained from 
objecting to the judge's request for a conference. Canon 3(A)(4), supra, does not permit the 
judge to solicit a party's consent for the judge's ex parte discussions with another party; 
rather, it prohibits the judge from initiating ex parte communications about the pending case. 
In our view, the judge's solicitation of consent is a form of initiation. Nor can we give weight 
to the judge's desire to apologize to counsel for a misunderstanding. If a judge wishes to 
mend his fences during trial, he must invite all parties inside the gate. The events that took 
place in this case illustrate the dangers of even innocently conceived ex parte meetings. 

The court of appeals correctly noted that the judge was not alone in acting improperly. 151 
Ariz. at 401, 728 P.2d at 271. Evans never should have agreed to the ex parte conference. 
DR 1-103, 7-110(B), Rule 29(a), Ariz.R.S.Ct., 17A A.R.S.[4] Furthermore, 
Evans's expansion of the content of the ex parte contact to include perjury allegations was 
improper. 410*410 He also had a duty to restrain his client from injecting potentially 
prejudicial hearsay into the conversation. Cf. DR 7-110(B).[5]We understand, but cannot 
condone, the reluctance of an attorney to refuse to confer when "requested" to do so by the 
trial judge. 

B. Is Reversal Required?

The court of appeals held that when the trial judge denied the motion for a mistrial, he "lost 
control of the case and there could no longer be a fair and impartial trial." At 400, 728 P.2d 
at 270. The court held that the ex parte contacts were unauthorized by law and "totally 
destroyed the sanctity of a fair trial." Id. at 401, 728 P.2d at 271. It also found that the 
impropriety had affected the outcome of the trial because, after the ex parte conference, the 
judge changed his mind and submitted the punitive damage issue to the jury. Id. at 402, 728 
P.2d at 272. 

Thus, the court of appeals made two related holdings. First, prejudice was presumed 
because of the nature of the improprieties. Second, "the impropriety of this ex parte 
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proceeding [may have] affected the outcome of the trial," id. at 402, 728 P.2d at 272, 
thereby prejudicing defendant. 

1. Presumed Prejudice

The court of appeals relied on Grant v. Arizona Pub. Serv., supra. We reaffirm in the 
strongest terms our statement in Grant that we will not hesitate to require retrial when a trial 
judge loses control of a case and allows counsel to engage in conduct that precludes a fair 
trial. The issue is whether a fair trial was possible in this case. 

Grant considered cases in which prejudice was presumed. For example, in Love v. 
Wolf, 226 Cal. App.2d 378, 38 Cal. Rptr. 183 (1964), prejudice could not be demonstrated, 
but a serious impropriety had occurred without the court admonishing the jury. The record 
in Love showed that the court had lost control of the entire proceedings, allowing counsel to 
engage in conduct described by the appellate court as "egregious beyond any in our 
experience or ... related in any reported case...." 226 Cal. App.2d at 382, 38 Cal. Rptr. at 
184. Grant held that under such circumstances, prejudice could be presumed and that we 
would "have no hesitancy in finding that denial of a motion for a new trial was an abuse of 
discretion." 133 Ariz. at 456, 652 P.2d at 529; see also Simmons v. Southern Pacific 
Transp. Co., 62 Cal. App.3d 341, 133 Cal. Rptr. 42 (1976); Ice v. Commonwealth, 667 
S.W.2d 671 (Ky. 1984) (judge allowed numerous acts of prosecutorial misconduct, including 
permitting the state to call a minister to testify in rebuttal that the death penalty was 
approved by biblical teaching and that jurors would be condemned by God if they failed to 
recommend defendant's execution), cert. denied, 469 U.S. 860, 105 S.Ct. 192, 83 L.Ed.2d 
125 (1984). 

In this case, all improprieties occurred outside the jury's presence. The jury was never 
aware that anything untoward had occurred. Except for the one ex parte conference, 
serious as it was, the trial judge did not permit continual episodes of misconduct by counsel. 
Unlike Love and Ice, the trial judge here sustained well-taken objections, struck improper 
remarks, and properly admonished and instructed the jury. Except for the ex parte 
conference, the record shows a trial judge who kept control of a very difficult case, rather 
than one who lost control. In a long and hard fought case, even "[s]killed advocates are not 
always endowed with `high boiling points.'" Love v. Wolf, 226 Cal. App.2d at 393, 38 Cal. 
Rptr. at 192. This was not a case where loss of control created a virtual 411*411 mockery of 
the concept of a fair and impartial trial. Cf. Love v. Wolf, supra. We do not believe the rule of 
presumed prejudice mentioned in Grant is applicable. 

2. Appearance of Impropriety

Hing argues that reversal is required because the appearance of impropriety affected the 
integrity of the judicial process. Even where there is no actual bias, justice must appear 
fair. State v. Romano, 34 Wash. App. 567, 569, 662 P.2d 406, 407 (1983) (citing In re 
Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L.Ed. 942 (1955)). By definition, ex parte 
contacts are rarely on the record and, therefore, are usually unreviewable. Thus, such 
contacts cast doubt upon the adversary system and give the appearance of 
favoritism. See In re Burrows, 291 Or. 135, 145, 629 P.2d 820, 826 (1981). 

We do not believe the events that occurred here threaten the integrity of the judicial 
process. The trial judge gave notice of his intentions and no objection was made. When the 
ex parte conference ended, the trial judge immediately notified the opposing parties of the 
plaintiff's accusations and the expanded scope of the ex parte proceeding. The transcript of 
that proceeding was read to defendants and they were allowed to respond. Arguments were 
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had over the propriety of the ex parte conference. The judge reiterated his statements of 
impartiality and repeatedly stated that he viewed the allegations against Hing as irrelevant 
to the issues before him. 

In State v. Brown, 124 Ariz. 97, 602 P.2d 478 (1979), we reversed a verdict entered after a 
trial judge had initiated ex parte conversations with a prosecutor concerning possible 
perjury. The judge insisted, on more than one occasion, that perjury charges be brought 
against a defendant because he was offended that the perjury was so blatant. Defense 
counsel was not notified about the ex parte contacts until the judge had revoked 
defendant's bond. 

We do not believe Brown controls this case. In Brown, the judge "gave the appearance of 
abandoning his role as a fair and impartial judge" and began "to act in the dual capacity of 
judge and advocate." 124 Ariz. at 100, 602 P.2d at 481. We held that reversal is required 
when a judge becomes so personally involved that there is an appearance of hostile feeling, 
ill will, or favoritism toward one of the litigants. Id. No such appearance was given in this 
case. Compare State v. Mincey,141 Ariz. 425, 444, 687 P.2d 1180, 1199 (judge had ex 
parte contact regarding the difficulty of sentencing), cert. denied, 434 U.S. 1343, 105 S.Ct. 
521, 54 L.Ed.2d 56 (1984) with State v. Valencia, 124 Ariz. 139, 140-41, 602 P.2d 807, 808-
09 (1979)(relative of victim had private conversation with judge and urged imposition of 
death sentence; the judge told no one, no contemporaneous record was made, and the 
information imparted pertained to facts relevant to the sentencing procedure). 

The present case is similar to State v. Perkins, 141 Ariz. 278, 686 P.2d 1248 (1984). 
In Perkins, we noted that the trial judge "remained neutral and did not make a judgment" 
after receiving letters alleging perjury from a codefendant. 141 Ariz. at 286, 686 P.2d at 
1256. The trial judge informed counsel that he would provide a fair trial and that counsel 
would have to use his own judgment regarding the use of potentially perjured 
testimony. 141 Ariz. at 286-87, 686 P.2d at 1256-57. We held that the judge showed no 
prejudice, especially because he conferred with other judges after receiving the letters and 
then told all counsel involved. Id; see also United States v. Jackson, 430 F.2d 1113 (9th 
Cir.1970) (revocation of bail bond on information received in ex parte communication did not 
require disqualification). 

Here, as in Perkins, the judge never lost the appearance of impartiality. In his efforts to 
remain neutral, he even consulted the presiding judge, a completely proper course of 
conduct. See Canon 3(A)(4), Code of Judicial Conduct, Rule 81, Ariz.R.S.Ct., 17A 
A.R.S.; State v. Perkins, 141 Ariz. at 287, 686 P.2d at 1257; Gaston v. Hunter, 121 Ariz. 33, 
59, 588 P.2d 326, 352 (1978). 

412*412 Appearances might have been different if the events that transpired at the ex parte 
conference had been hidden from defendants. However, the 
contemporaneous record shows that when plaintiff, not the judge, expanded the scope of 
the conference, the judge asserted his independence and impartiality and then terminated 
the conference, promptly informing defendants of the allegations made against them. Thus, 
unlike State v. Valencia, the ex parte communication did not provide the judge with new and 
unrebutted factual information on the very issues that he was to decide. While the 
conference was improper, see ante at 396, 728 P.2d at 266, we do not believe the essential 
fairness of the entire proceeding was left in question. No appreciable doubt was cast upon 
the integrity of the judicial process. 

Defendant argues that the nature of the accusations made to the judge at the ex parte 
conference were calculated to adversely influence his views of the defendant and, 
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therefore, the appearance of impropriety rule requires reversal. We disagree. The 
accusations did not come as a surprise to the judge; similar charges had been made in 
open court. A judge often hears prejudicial evidence, allegations, or accusations against 
one party. Judges are trained to hear and consider such information and, if they find it 
irrelevant or inadmissible, to put it aside and discharge their duties in accordance with the 
law. We need not reverse merely because the judge heard the derrogatory comments made 
by McElhanon in chambers. If reversal would be required here, then a similar argument 
could have been made when the judge heard McElhanon's comments in open court, or if 
he had heard extremely prejudicial evidence in a motion to suppress and ruled it 
inadmissible. United States v. Meinster, 488 F. Supp. 1342, 1348-49 (S.D. Fla. 
1980), aff'd, 664 F.2d 971 (5th Cir.1981), cert. denied, 457 U.S. 1136, 102 S.Ct. 2965, 73 
L.Ed.2d 1354 (1982). 

Defendant argues that justice must not only be done fairly but that it must be perceived as 
having been fairly done. We agree. Anything else tends to undermine public confidence in 
the judicial system. This principle, however, does not help defendant in the case at bench. 
The transactions giving rise to this case commenced almost seventeen years ago. The first 
legal action was filed over fifteen years ago. The alleged conspiracy formed at Hing's office 
occurred thirteen years ago. The case now before us was filed eleven years ago. During 
this period of time, the parties have been involved in at least three superior court lawsuits, 
two of which were tried, one arbitration proceeding, and three hotly contested adversary 
trials in bankruptcy court. There have been five federal appeals,[6] three appeals in our 
appellate system, and two previous petitions for review by this court.[7] There have been five 
petitions in this court seeking extraordinary relief by special action.[8] There have been two 
petitions for writ of certiorari from the United States Supreme Court.[9]

The parties have had more than their day in court. There comes a time when every case 
must end; otherwise, the process becomes more important than the resolution. We would 
not affirm the verdict if a significant appearance of judicial impropriety 
existed. 413*413 However, we believe that given the long history of this case, reversal based 
on mere appearance of impropriety, without any actual prejudice, would significantly 
undermine the integrity of the judicial system. This sequel to the saga of the Hatfields and 
McCoys has had all of the scrutiny that the judicial system can afford. It is time to put an 
end to this affair unless the impropriety actually prejudiced the result. 

3. Actual Prejudice

Finally, therefore, we must determine if there is a reasonable probability that defendant was 
prejudiced as a result of the ex parte communication. State v. Brown, 124 Ariz. 97, 100, 602 
P.2d 478, 481 (1979); see also State v. Packett, 206 Neb. 548, 552, 294 N.W.2d 605, 608 
(1980). 

Defendant argues that prejudice can be found because, after the perjury accusation made 
at the ex parte conference, the judge decided to give a punitive damages instruction. We 
disagree. When asked earlier in the trial, the judge had stated that sufficient evidence had 
not yet been produced to warrant an instruction on punitive damages. After the conference 
and by the close of McElhanon's case, he had changed his mind. If the jury had awarded 
punitive damages there might be some force in the argument that a significant possibility of 
prejudice existed when the judge decided to give the punitive damage instruction. However, 
the jury awarded no punitive damages. Therefore, there is no possibility that defendant 
sustained prejudice. 
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The verdict was obviously not the result of passion or prejudice. The jury denied all punitive 
damages and brought in a verdict well within reason on the compensatory claim. The 
verdict of $286,000 is not based on intangible items such as pain and suffering; it is the 
approximate amount of the loss sustained by McElhanonbecause of his inability to collect 
the $200,000 judgment awarded against Harris in 1973. As the court of appeals 
indicated, 151 Ariz. at 394, 728 P.2d at 264, the trial court correctly instructed that the 
amount of damages recoverable was limited to the amount of the antecedent debt 
which McElhanon was unable to collect from Harris plus incidental expenses. The 
compensatory damages awarded were within the limits of the court's instructions and 
of defendant's own proposed jury instruction. No possible bias affecting the jury instructions 
has been demonstrated. The key instructions on the legal issues were correct statements of 
the law. Of more than forty instructions given to the jury, all but one were in the form 
submitted by defendant. The misconduct did not prejudice defendant. 

III. CONCLUSION 

Review of the entire record leads to the inescapable conclusion that at long last justice in 
this case has been done. Ariz. Const. art. 6, § 27. All parties have had their day in court and 
it is time to bring this matter to a final conclusion. We approve the decision of the court of 
appeals except as to its determintion that reversal was required because of the ex parte 
communications. That portion of the opinion is vacated. The judgment of the trial court is 
affirmed.

HOLOHAN, C.J., GORDON, V.C.J., and HAYS and CAMERON, JJ., concur. 

[1] The judgment was eventually affirmed, sub nom., Perry v. McElhanon, No. 1 CA-CIV 2635 (Ariz. Ct. App. Sept. 9, 
1976) (memorandum decision). 

[2] For those who wish to learn even more of the sad history of this affair, see United States v. Greer,607 F.2d 1251 
(9th Cir.), cert. denied, 444 U.S. 993, 100 S.Ct. 526, 62 L.Ed.2d 423 (1979). 

[3] Whatever the extent of the impropriety in Evans's references to the bankruptcy proceeding, that impropriety 
presumably was rendered harmless when the judgments in bankruptcy were subsequently admitted in evidence. 

[4] The events in question occurred prior to adoption of the Rules of Professional Conduct, Rule 42, Ariz.R.S.Ct., 17A 
A.R.S. Therefore, disciplinary rules are cited to the Code of Professional Responsibility, Rule 29(a), Ariz.R.S.Ct., 17A 
A.R.S.

[5] We can criticize McElhanon almost to the same extent as Evans. The judge invited McElhanon to a private 
conversation and McElhanon was led into the inner sanctum by his own attorney. While most laymen might feel it 
was perfectly proper to take advantage of the golden moment to make the judge see the true nature of the opposition, 
it is fair to assume that McElhanon, who by virtue of this series of disputes has more litigation experience than most 
lawyers, knew better. In addition, McElhanon made racial slurs about Hing. We condemn his remarks. 

[6] In re Southwest Restaurant Systems, Inc., 607 F.2d 1237 (9th Cir.1979); In re Southwest Restaurant Systems, 
Inc., 607 F.2d 1241 (9th Cir.1979); In re Southwest Restaurant Systems, Inc., 607 F.2d 1243 (9th Cir.1979) cert.
denied, 444 U.S. 1081, 100 S.Ct. 1035, 62 L.Ed.2d 765 (1980); In re Southwest Restaurant Systems, Inc., 607 F.2d 
1248 (9th Cir.1979); United States v. Greer, 607 F.2d 1251 (9th Cir.), cert. denied, 444 U.S. 993, 100 S.Ct. 526, 62 
L.Ed.2d 423 (1979). 

[7] Hing v. Southwest Restaurant Systems, Inc., 1 CA-CIV 4058 (Ariz. Ct. App. Mar 1, 1979) (memorandum 
decision); Perry v. McElhanon, 1 CA-CIV 2635 (Ariz. Ct. App. Sept. 9, 1976) (memorandum decision); and the 
present case. 

[8] McElhanon v. Superior Court, Supreme Court No. 11505 (1974); McElhanon v. Superior Court,Supreme Court 
No. 11557 (1974); McElhanon v. Superior Court, Supreme Court No. 12462 (1976); Hing v. Chatwin, Supreme Court 
No. 13208 (1977); Hing v. Chatwin, Supreme Court No. 13690 (1978). Jurisdiction was declined in each case. 

[9] See note 6, supra.
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Select US Bankruptcy Sections, 11 United States Code 

§ 101. Definitions

In this title the following definitions shall apply: 
* * * 
(3) The term “assisted person” means any person whose debts consist primarily of consumer 
debts and the value of whose nonexempt property is less than $192,450. 
* * * 
(12A) The term “debt relief agency” means any person who provides any bankruptcy assistance 
to an assisted person in return for the payment of money or other valuable consideration, or 
Select who is a bankruptcy petition preparer under section 110, but does not include—

(A) any person who is an officer, director, employee, or agent of a person who provides 
such assistance or of the bankruptcy petition preparer; 
(B) a nonprofit organization that is exempt from taxation under section 501(c)(3) of the 
Internal Revenue Code of 1986; 
(C) a creditor of such assisted person, to the extent that the creditor is assisting such 
assisted person to restructure any debt owed by such assisted person to the creditor; 
(D) a depository institution (as defined in section 3 of the Federal Deposit Insurance Act) 
or any Federal credit union or State credit union (as those terms are defined in section 
101 of the Federal Credit Union Act), or any affiliate or subsidiary of such depository 
institution or credit union; or 
(E) an author, publisher, distributor, or seller of works subject to copyright protection 
under title 17, when acting in such capacity. 

* * *   
§ 526. Restrictions on debt relief agencies

(a) A debt relief agency shall not—
(1) fail to perform any service that such agency informed an assisted person or 

prospective assisted person it would provide in connection with a case or proceeding 
under this title; 

(2) make any statement, or counsel or advise any assisted person or prospective 
assisted person to make a statement in a document filed in a case or proceeding 
under this title, that is untrue or misleading, or that upon the exercise of 
reasonable care, should have been known by such agency to be untrue or 
misleading; 
(3) misrepresent to any assisted person or prospective assisted person, directly 
or indirectly, affirmatively or by material omission, with respect to—

(A) the services that such agency will provide to such person; or 
(B) the benefits and risks that may result if such person becomes a 
debtor in a case under this title; or 

(4) advise an assisted person or prospective assisted person to incur more debt 
in contemplation of such person filing a case under this title or to pay an attorney 
or bankruptcy petition preparer a fee or charge for services performed as part of 
preparing for or representing a debtor in a case under this title.1

1 But see Milavetz, Gallop & Milavetz v. U.S., 130 S. Ct. 1324 (2010); Hersh v. ex rel. Mukasey, 553 F.3rd

743 (5th Cir. 2008). 
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(b) Any waiver by any assisted person of any protection or right provided under this 
section shall not be enforceable against the debtor by any Federal or State court or any other 
person, but may be enforced against a debt relief agency. 

(c)(1) Any contract for bankruptcy assistance between a debt relief agency and an 
assisted person that does not comply with the material requirements of this section, section 527,
or section 528 shall be void and may not be enforced by any Federal or State court or by any 
other person, other than such assisted person. 

   (2) Any debt relief agency shall be liable to an assisted person in the amount of any 
fees or charges in connection with providing bankruptcy assistance to such person that such 
debt relief agency has received, for actual damages, and for reasonable attorneys’ fees and 
costs if such agency is found, after notice and a hearing, to have—

(A) intentionally or negligently failed to comply with any provision of this section, 
section 527, or section 528 with respect to a case or proceeding under this title 
for such assisted person; 
(B) provided bankruptcy assistance to an assisted person in a case or 
proceeding under this title that is dismissed or converted to a case under another 
chapter of this title because of such agency’s intentional or negligent failure to file 
any required document including those specified in section 521; or 
(C) intentionally or negligently disregarded the material requirements of this title 
or the Federal Rules of Bankruptcy Procedure applicable to such agency. 

   (3) In addition to such other remedies as are provided under State law, whenever the 
chief law enforcement officer of a State, or an official or agency designated by a State, has 
reason to believe that any person has violated or is violating this section, the State—

(A) may bring an action to enjoin such violation; 
(B) may bring an action on behalf of its residents to recover the actual damages 
of assisted persons arising from such violation, including any liability under 
paragraph (2); and 
(C) in the case of any successful action under subparagraph (A) or (B), shall be 
awarded the costs of the action and reasonable attorneys’ fees as determined by 
the court. 

   (4) The district courts of the United States for districts located in the State shall have 
concurrent jurisdiction of any action under subparagraph (A) or (B) of paragraph (3). 

   (5) Notwithstanding any other provision of Federal law and in addition to any other 
remedy provided under Federal or State law, if the court, on its own motion or on the motion of 
the United States trustee or the debtor, finds that a person intentionally violated this section, or 
engaged in a clear and consistent pattern or practice of violating this section, the court may—

(A) enjoin the violation of such section; or 
(B) impose an appropriate civil penalty against such person. 

  (d) No provision of this section, section 527, or section 528 shall—
(1) annul, alter, affect, or exempt any person subject to such sections from 
complying with any law of any State except to the extent that such law is 
inconsistent with those sections, and then only to the extent of the inconsistency; 
or
(2) be deemed to limit or curtail the authority or ability—

(A) of a State or subdivision or instrumentality thereof, to determine and 
enforce qualifications for the practice of law under the laws of that State; 
or
(B) of a Federal court to determine and enforce the qualifications for the 
practice of law before that court. 

* * * 
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§ 527. Disclosures

(a) A debt relief agency providing bankruptcy assistance to an assisted person shall 
provide—

(1) the written notice required under section 342(b)(1); and 
(2) to the extent not covered in the written notice described in paragraph (1), and 

not later than 3 business days after the first date on which a debt relief agency first offers 
to provide any bankruptcy assistance services to an assisted person, a clear and 
conspicuous written notice advising assisted persons that—

(A) all information that the assisted person is required to provide with a 
petition and thereafter during a case under this title is required to be 
complete, accurate, and truthful; 
(B) all assets and all liabilities are required to be completely and 
accurately disclosed in the documents filed to commence the case, and 
the replacement value of each asset as defined in section 506 must be 
stated in those documents where requested after reasonable inquiry to 
establish such value; 
(C) current monthly income, the amounts specified in section 707(b)(2),
and, in a case under chapter 13 of this title, disposable income 
(determined in accordance with section 707(b)(2)), are required to be 
stated after reasonable inquiry; and 
(D) information that an assisted person provides during their case may be 
audited pursuant to this title, and that failure to provide such information 
may result in dismissal of the case under this title or other sanction, 
including a criminal sanction. 

(b) A debt relief agency providing bankruptcy assistance to an assisted person shall 
provide each assisted person at the same time as the notices required under subsection 
(a)(1) the following statement, to the extent applicable, or one substantially similar. The 
statement shall be clear and conspicuous and shall be in a single document separate 
from other documents or notices provided to the assisted person:  
“IMPORTANT INFORMATION ABOUT BANKRUPTCY ASSISTANCE SERVICES 
FROM AN ATTORNEY OR BANKRUPTCY PETITION PREPARER. 

“If you decide to seek bankruptcy relief, you can represent yourself, you can hire 
an attorney to represent you, or you can get help in some localities from a bankruptcy 
petition preparer who is not an attorney. THE LAW REQUIRES AN ATTORNEY OR 
BANKRUPTCY PETITION PREPARER TO GIVE YOU A WRITTEN CONTRACT 
SPECIFYING WHAT THE ATTORNEY OR BANKRUPTCY PETITION PREPARER 
WILL DO FOR YOU AND HOW MUCH IT WILL COST. Ask to see the contract before 
you hire anyone. 

“The following information helps you understand what must be done in a routine 
bankruptcy case to help you evaluate how much service you need. Although bankruptcy 
can be complex, many cases are routine. 

“Before filing a bankruptcy case, either you or your attorney should analyze your 
eligibility for different forms of debt relief available under the Bankruptcy Code and which 
form of relief is most likely to be beneficial for you. Be sure you understand the relief you 
can obtain and its limitations. To file a bankruptcy case, documents called a Petition, 
Schedules and Statement of Financial Affairs, and in some cases a statement of 
intention need to be prepared correctly and filed with the bankruptcy court. You will have 
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to pay a filing fee to the bankruptcy court. Once your case starts, you will have to attend 
the required first meeting of creditors where you may be questioned by a court official 
called a ‘trustee’ and by creditors.

“If you choose to file a chapter 7 case, you may be asked by a creditor to reaffirm 
a debt. You may want help deciding whether to do so. A creditor is not permitted to 
coerce you into reaffirming your debts. 

“If you choose to file a chapter 13 case in which you repay your creditors what 
you can afford over 3 to 5 years, you may also want help with preparing your chapter 13 
plan and with the confirmation hearing on your plan which will be before a bankruptcy 
judge. 

“If you select another type of relief under the Bankruptcy Code other than chapter 
7 or chapter 13, you will want to find out what should be done from someone familiar 
with that type of relief. 

“Your bankruptcy case may also involve litigation. You are generally permitted to 
represent yourself in litigation in bankruptcy court, but only attorneys, not bankruptcy 
petition preparers, can give you legal advice.”

(c) Except to the extent the debt relief agency provides the required information itself 
after reasonably diligent inquiry of the assisted person or others so as to obtain such information 
reasonably accurately for inclusion on the petition, schedules or statement of financial affairs, a 
debt relief agency providing bankruptcy assistance to an assisted person, to the extent 
permitted by nonbankruptcy law, shall provide each assisted person at the time required for the 
notice required under subsection (a)(1) reasonably sufficient information (which shall be 
provided in a clear and conspicuous writing) to the assisted person on how to provide all the 
information the assisted person is required to provide under this title pursuant to section 521,
including—

(1) how to value assets at replacement value, determine current monthly income, the 
amounts specified in section 707(b)(2) and, in a chapter 13 case, how to determine 
disposable income in accordance with section 707(b)(2) and related calculations; 
(2) how to complete the list of creditors, including how to determine what amount is 
owed and what address for the creditor should be shown; and 
(3) how to determine what property is exempt and how to value exempt property at 
replacement value as defined in section 506. 

(d) A debt relief agency shall maintain a copy of the notices required under subsection (a) of this 
section for 2 years after the date on which the notice is given the assisted person. 

* * * 

§ 528. Requirements for debt relief agencies

(a) A debt relief agency shall—
(1) not later than 5 business days after the first date on which such agency provides any 

bankruptcy assistance services to an assisted person, but prior to such assisted person’s 
petition under this title being filed, execute a written contract with such assisted person that 
explains clearly and conspicuously—

(A) the services such agency will provide to such assisted person; and 
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(B) the fees or charges for such services, and the terms of payment; 
(2) provide the assisted person with a copy of the fully executed and completed contract; 
(3) clearly and conspicuously disclose in any advertisement of bankruptcy assistance 

services or of the benefits of bankruptcy directed to the general public (whether in general 
media, seminars or specific mailings, telephonic or electronic messages, or otherwise) that the 
services or benefits are with respect to bankruptcy relief under this title; and 

(4) clearly and conspicuously use the following statement in such advertisement: “We 
are a debt relief agency. We help people file for bankruptcy relief under the Bankruptcy Code.” 
or a substantially similar statement. 
(b)(1) An advertisement of bankruptcy assistance services or of the benefits of bankruptcy 
directed to the general public includes—

(A) descriptions of bankruptcy assistance in connection with a chapter 13 plan whether 
or not chapter 13 is specifically mentioned in such advertisement; and 
(B) statements such as “federally supervised repayment plan” or “Federal debt 
restructuring help” or other similar statements that could lead a reasonable consumer to 
believe that debt counseling was being offered when in fact the services were directed to 
providing bankruptcy assistance with a chapter 13 plan or other form of bankruptcy relief 
under this title. 

   (2) An advertisement, directed to the general public, indicating that the debt relief agency 
provides assistance with respect to credit defaults, mortgage foreclosures, eviction proceedings, 
excessive debt, debt collection pressure, or inability to pay any consumer debt shall—

(A) disclose clearly and conspicuously in such advertisement that the assistance may 
involve bankruptcy relief under this title; and 
(B) include the following statement: “We are a debt relief agency. We help people file for 
bankruptcy relief under the Bankruptcy Code.” or a substantially similar statement.

* * * 
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