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News from the Federal Reserve 

Excerpts From May 2019 Financial Stability Report 
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Commercial Finance Association Education Foundation 

Excerpts from 2019 Secured Finance Market Sizing & Impact Study Extract Report 
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Dealing With Your Deposit Bank 

Common Consumer Bankruptcy Issues 

 

Why Is the Bank Freezing My Account? 

Sections 542(b) of the Bankruptcy Code provides that a depository institution is obligated to turn 
over funds in a debtor’s bank account to the trustee: 

(b) Except as provided in subsection (c) or (d) of this section, an entity that owes 
a debt that is property of the estate and that is matured, payable on demand, or 
payable on order, shall pay such debt to, or on the order of, the trustee, except to 
the extent that such debt may be offset under section 553 of this title against a 
claim a claim against the debtor. 

Therefore, if a bank, with notice or knowledge of the bankruptcy, acts at the instructions of its 
customer who is a chapter 7 debtor, instead of at the instruction of the chapter 7 trustee the bank 
could be liable to the chapter 7 trustee.1     

To avoid wrongful payments under Section 542(b), freezing an account holds a great deal of 
appeal.  Freezing an account can also be a means of preserving the right of setoff.   

Depositors Filing Chapter 7 Cases 

Some institutions, upon learning of the bankruptcy, automatically place a hold on the account 
and request instruction from the chapter 7 trustee.2  Several courts have addressed whether this 
procedure is a violation of the automatic stay.  The majority position appears to be that imposing 
a hold while waiting for instruction from the chapter 7 trustee is not a violation of the automatic 
stay.3  A recent case found that a bank’s potential liability under Section 542(b) did not justify 

																																																													
1 11 U.S.C. § 542(a).  A bank acting in good faith without knowledge of the bankruptcy finds 
protection from turnover liability by Section 542(c) 
2  As an example, Wells Fargo has generated a substantial body of case law by adopting an 
internal standard procedure of placing a temporary freeze on its bankrupt depositors’ accounts.  
See, e.g., In re Mwangi, 432 B.R. 812, 824 (B.A.P. 9th Cir. 2010) (criticizing policy by stating, 
“[t]he impact of Wells Fargo’s national policy is to turn on its head the balance of rights of 
parties legislatively created.  As a result of the policy, every party, except Wells Fargo, whose 
rights are impacted by the administrative freeze will need to take action.”); but see In re Phillips, 
443 B.R. 63, 65 (Bankr. M.D.N.C. 2010) (Wells Fargo did not violate automatic stay by holding 
funds pending authority from trustee). 
3 See In re Bucchino, 439 B.R. 761, 775 (Bankr. D.N.M. 2010) (placing an administrative hold 
on depositor’s account while promptly notifying chapter 7 trustee of hold and requesting 
instructions was not violation of the automatic stay); In re Phillips, 443 B.R. 63, 66 (Bankr. 
M.D.N.C. 2010) (administrative freeze pending instruction from the chapter 7 trustee was not a 
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the unilateral imposition of a temporary administrative hold.4  The court reasoned that it is the 
role of chapter 7 trustees (and not depository institutions) to police debtors’ wrongful use of 
funds, that debtors need to continue to use money to meet their everyday needs and that a policy 
of automatic freezes encourages debtors to “squirrel away secret stashes of cash prior to filing.”5   

Depositors Filing Chapter 11 Cases 

The administrative freeze analysis for debtors in chapter 11 or 13 is different.  Unlike chapter 7 
debtors, chapter 11 and 13 debtors continue to control their assets, including their bank accounts.  
Some courts conclude that freezing or closing a chapter 11 or chapter 13 debtor’s account, 
simply because of a bankruptcy filing, is be a violation of the automatic stay.6  Not all courts 
have drawn this conclusion however.  The United States Bankruptcy Court for the District of 
Columbia held that a bank’s freeze of a chapter 11 debtor’s post-petition account was, at most, a 
breach of contract and not a violation of the automatic stay, reasoning that the bank’s contractual 
obligation to pay the debtor was not property of the estate.7 

The Benefits Of A Freeze To The Customer 

If the Debtor has written checks before bankruptcy that are still outstanding, or has set up 
automatic payments to be made from a deposit account, a freeze can be advantageous.  The 
freeze will prevent prepetition checks presented after bankruptcy from being honored, and it will 
prevent automatic payments for prepetition debtors from occurring.   

 

Why Do I Have to Change Banks? 

Approved Depositories.   

Congress enacted Section 345 of the Bankruptcy Code to ensure that a debtor’s funds are not at 
risk of loss from the financial failure of the debtor’s bank, and that funds are not placed into 
unwise or risky investments.  Unless the Court orders otherwise, a debtor may not deposit or 

																																																													
violation of the automatic stay); Wells Fargo Bank, N.A. v. Jiminez, 405 B.R. 915, 921 (D.N.M. 
2008) (same); In re Calvin, 329 B.R. 589, 602 (Bankr. S.D. Tex. 2005) (same).   
4 In re Weidenbenner, 521 B.R. 74, 82 (Bankr. S.D.N.Y. 2014).   
5 Id. 
6 See In re Chau, 576 B.R. 821, 824 n.1 (Bankr. E.D. La. 2017) (finding that freeze of chapter 11 
debtor-in-possession account was a violation of the automatic stay, and distinguishing chapter 7 
cases); In re Young, 439 B.R. 211, 218-19 (Bankr. M.D. Fla. 2010) (in dicta, making the 
distinction between chapter 7 and chapters 11 and 13 and stating its “preliminary view” that 
freezing chapter 11 and 13 debtors’ accounts would be a violation of the automatic stay); In re 
Lee, 35 B.R. 452, 457 (Bankr. N.D. Ga. 1983) (bank that unilaterally closed chapter 13 debtors’ 
accounts and transferred the funds to the chapter 13 trustee violated the automatic stay).  See also 
11 U.S.C. §§1107, 1303.  Note, however, that a debtor-in-possession must still maintain its funds 
in a depository approved by the UST under 11 U.S.C. § 345. 
7 In re Randolph Towers Coop., Inc., 458 B.R. 1, 3 (Bankr. D.C. 2011). 
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maintain funds in banks or investments that are not: (i) approved depositories, and (ii) in 
compliance with Section 345.   

In order to be an approved depository, the bank must pledge its own assets, on a dollar-for-dollar 
basis above the federally guaranteed minimum, for each dollar in each debtor-in-possession 
deposit account they hold.  Compliance may also be achieved by posting a bond in that amount 
in favor of the United States.  The deposit bank must sign an agreement with the UST and has 
reporting requirements.  Not all institutions are willing to undertake these obligations. 

 

What Do I Do About Automated Payments 

Automatic payment services enable a bank customer to make money transfers on a regular basis 
(i.e., daily, weekly, monthly, etc.), in recurring amounts.  These services are often used to make 
regular payments, such as rent or installment loans.  From the perspective of a debtor, it is 
important to prevent the inadvertent or accidental automatic payment of prepetition debts.  

Pre-bankruptcy Planning 

Some research and planning before filing the bankruptcy case can prevent accidental automatic 
payments from being made: 

1. Identify the auto-payments.   Identify all of the scheduled automatic payments, the 
purpose of each payment, and whether each payment pays an obligation in advance or 
retroactively.   
 

2. Determine where the bankruptcy falls in the payment cycle.   A bankruptcy filing will 
likely fall in the middle of various payment cycles.  Because there is a prohibition on 
paying prepetition debt, some or all automatic payment instructions may need to be 
terminated before the petition date.   
 

3. Understand the bank’s process for terminating automatic payments.  To ensure that 
automatic payments are properly terminated, determine the schedule of the automatic 
payments and each deposit bank’s process (including any necessary lead time) for 
terminating them.   
 

4. Credit card automatic payments.  Steps 1 – 3 also apply if payments are made by credit 
card rather than directly from a deposit account.   
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Fintech and Fintech Products  
 

What Is Fintech? 
 
Fintech is used to describe new technology that seeks to improve and automate the delivery and 
use of financial services. At its core, Fintech is utilized to help companies, business owners and 
consumers better manage their financial operations, processes and lives by utilizing specialized 
software and algorithms that are used on computers and, increasingly, smartphones. Fintech, the 
word, is a combination of "financial technology".  

When Fintech emerged in the 21st Century, the term was initially applied to technology 
employed at the back-end systems of established financial institutions. Since then, however, 
there has been a shift to more consumer-oriented services and therefore a more consumer-
oriented definition. Fintech now includes different sectors and industries such as education, retail 
banking, fundraising and nonprofit, and investment management to name a few. 

Fintech also includes the development and use of crypto-currencies such as bitcoin. That 
segment of fintech may see the most headlines, the big money still lies in the traditional 
global banking industry and its multi-trillion-dollar market capitalization. 

Source:  Investopedia.com 

Who Uses Fintech? 

When was the last time you went into a bank branch?   Do you use ATMs?  Do you pay bills 
online or from your phone?  Do you deposit checks by taking a picture?   All of those “out of 
branch” products could be considered “Fintech”. 

When was the last time you used cash?  Many people only use their ATM card for purchases.  
Some use their phones with stored value on the phone (e.g., ApplePay).  Others pay for items 
through Paypal or send money electronically, using Zell or Venmo.  More Fintech. 

When was the last time you actually signed documents with a pen to get a mortgage or other loan 
from a financial institution or mortgage lender?   Mortgage companies now gather information 
electronically and will send to you and receive from you electronically transmitted information 
(appraisals, financial statement forms, copies of tax returns, verification of income, other 
property information such as taxes, water/sewer, etc.).  When it comes time to sign, you can sign 
from your computer, at home, and send the signed documents to your mortgage lender anywhere 
in the US. 

Who uses Fintech?  You do. 
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Some Fintech Examples 

Zelle – How it Works, Behind the Scenes 

Banks in the Zelle network are “In-Network” banks.  Banks that have not joined the Zelle 
network are “Out-of-Network” banks.   

In-Network to In-Network Transaction 

If both parties to a Zelle transaction bank at an in-network bank, settlement takes place over the 
normal ACH cycle.  The banks agree that the funds will be made available in a matter of 
minutes, even though the transaction has not settled.  Risk of the transaction is on the sending 
bank. 

In-Network to Out-of-Network Transaction.   

If one of the parties to the Zelle transaction uses a bank that is not in the Zelle network, funds are 
made available in approximately 30 minutes.  The transaction actually occurs later, over the Visa 
and Mastercard payment rails.  Risk of the transaction for is on the in-network bank. 

Security offered by the “In-Network” bank is in effect. 

eSignature – Signing Electronically 

What it is:  an identity verification program which allows for signature by clicking on a signature 
line and then storing the signature in an electronic “warehouse”.  The verification of the identity 
of the signer is the most important part of the program. 

E Signature documents are generally enforceable.  See, the Electronic Signatures in Global and 
National Commerce Act (Federal law) and state enactments of the Uniform Electronic 
Transactions Act, other state alternatives and revised Article 9 of the Uniform Commercial Code 
(see, e.g., 9-102(a)(7)(B)). 

While most institutions now rely on electronic signature documentation for consumer loans, 
some institutions are accepting electronic signatures for smaller commercial loans. 

Incidentally, the following is not an electronic signature: 

John A. Smith                                       

JOHN A. SMITH 

Apple Pay/Stored Electronic Value 

The basis of Apple Pay is to store value on your phone/device for use in purchases or money 
transfers.  You can tie a credit card or deposit account to your Apple Pay account or even store 
money in your Apple account (think iTunes).  A reader at a vendor can read your phone to pay 
for a purchase or send money to others.  Analogous to having a gift card – without the card. 
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Blockchain 
 
What is Blockchain? 
 
One of the biggest obstacles to discussing blockchain for some is the discomfort that comes from 
not knowing what, exactly, blockchain is.  The buzzwords that accompany blockchain 
(distributed ledgers, algorithms and the like) do not exactly bolster the confidence of those of us 
who are not computer experts.  Simply put, blockchain is the record-keeping technology behind 
bitcoin/cryptocurrency. 
 
Delaware’s Deputy Secretary of State, Kristopher Knight, gave a great explanation to those of us 
gathered at the New Castle County Chamber of Commerce’s FINTECH conference (“Fintech 
Transforming the Future of Business,” December 11, 2018).   
 
He described blockchain as a network of identical filing cabinets.  Each cabinet contains an 
identical set of records, arranged in the same order.  As part of the network, the parties have 
agreed on a set of conditions under which a new record may be added to the cabinets.  When the 
conditions are met, a new record is added, simultaneously, to each of the cabinets.  The new 
record is added at the end of the existing records in each file cabinet.  No one can change any of 
the records or take any of the records out of the file cabinets. 
 
In other words, blockchain, boiled down to its essence, is this: a network of identical information 
files held by multiple users.   
 
 
Key Characteristics of Blockchain 
 
Blockchain does not have a hub.  Data is not stored in a central location or server.  Instead, each 
member of the network has the same, exact information as every other member of the network.  
When information is added, each member receives the same thing, at the same time.  There is no 
longer a risk that a central hub or repository of information will be compromised or breached.   
 
The technology has other benefits.  The distributed network makes the records tamper-resistant.  
If any member were to attempt to change an existing record, its set of records would no longer 
match the other sets of records in the network.  The rest of the network could detect the altered 
records, reject them and replace them with the correct records. 
 
Blockchain also cuts out intermediaries.  The network’s members deal with each other directly.  
This characteristic holds particular appeal for the financial world.  Because financial assets are 
represented by electronic records, blockchain ledger entries (and by extension, transfers of cash) 
may be made directly, among the members of the network.  This would enable the members of 
the network to transfer funds without using legacy systems, for faster transfers.  
 
 
 



AMERICAN BANKRUPTCY INSTITUTE

179

 
 
What Blockchain Is Not 
 
Blockchain has suffered somewhat from its association with cryptocurrency and the dark net.  
Because the members of the blockchain network can be anonymous (and thus ownership of 
cryptocurrency can be anonymous), cryptocurrency has been used for nefarious and illegal 
activities. Importantly, however, blockchain is not the same as the dark net.  Instead, blockchain 
is technological platform or structure.  Said again, it is just technology.  Like all technology, it 
can be used for purposes both good and ill.   
 
The Transformative Potential of Blockchain 
 
Blockchain-related applications are being filed at the United States Patent and Trademark Office 
at a rapid pace.   Mastercard International Incorporated, Nasdaq, Inc. International Business 
Machines Corporation, ADP, LLC and Samsung SDS Co., Ltd. are filing multiple patent 
applications, reflecting their commitment of resources to blockchain.   As of December 27, 2018, 
a search on the United States Patent and Trademark Office website showed 59 patents and 377 
pending patent applications whose titles contain the words “block chain” or “blockchain.”  
Mastercard alone has filed more than two dozen patent applications.  An even cursory review of 
the applications reflects a wide array of potential applications for blockchain:  financial 
transactions, payroll, fulfillment, software licensing, intellectual property management, supply 
chain records, health care data, food shelf life management and more.   
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Cryptocurrency as Collateral 

 

What, exactly, is it? 

Cryptocurrencies such as Bitcoin are digital currencies not backed by real assets or tangible 
securities. They are traded between consenting parties with no broker and tracked on digital 
ledgers. Bitcoin is one of the original cryptocurrencies. There is little regulatory oversight, 
leaving the future of Bitcoin and other cryptocurrencies up in the air. Cryptocurrencies have 
shown relatively low correlation to economic fundamental data and other markets, leaving 
technical analysis and crypto-specific news as the main drivers for analyzing them. 
 

Source:  Investopedia.com 

 

How does it fit under the Uniform Commercial Code? 

Its classification may depend upon how it is used by its holder/owner. 

Intangible personal property.  See Currier v. PDL Recovery Group, LLC, 2018 WL 4057394 
(E.D. Mich. August 27, 2018) (cryptocurrency accounts with Coinbase were intangible personal 
property whose situs is the domicile of the owner (New York), and therefore, could not be 
garnished through a Michigan court); United States v. 50.44 Bitcoins, 2016 WL 3049166 (D. 
Md. May 31, 2016) (Bitcoin are personal property subject to forfeiture); IRS Notice 2014-21 
(March 26, 2014) (virtual currency is property subject to taxation).   

 

Is it a general intangible? 

“’General intangible’ means any personal property, including things in action, other than 
accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, 
instruments, investment property, letter of credit rights, letters of credit, money, and oil, 
gas, or other minerals before extraction.”  U.C.C. §1-201(b)(42).  But what if the asset is 
held out for sale? 

 

Is it currency, or money?     

“’Money’ means a medium of exchange currently authorized or adopted by a domestic or 
foreign government.  The term includes a monetary unit of account established by an 
intergovernmental organization or by agreement between two or more countries.”  U.C.C. 
§1-201(b)(24).  But…cryptocurrency is not established by any government. 

U.S. v. Ulbricht, 31 F. Supp. 3d 540 (S.D.N.Y. 2014) (The money laundering statute uses 
the term “funds” and that term is defined as “money.”  “’Money’ is an object used to buy 
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things.”   Thus Bitcoin which is used to buy things, is “money” and therefore “funds” 
within the money laundering statute.)  But what if it is used for investment? 

 

Is it investment property?   

“’Investment property’ means a security, whether certificated or uncertificated, security 
entitlement, securities account, commodity contract or commodity account.”  U.C.C. §9-
102(49). 

 

Is it a security?     

(15) "Security," except as otherwise provided in § 8-103 of this subtitle, means an 
obligation of an issuer or a share, participation, or other interest in an issuer or in property 
or an enterprise of an issuer:   

(a) Which is represented by a security certificate in bearer or registered form, or the 
transfer of which may be registered upon books maintained for that purpose by or on 
behalf of the issuer;   

(b) Which is one of a class or series or by its terms is divisible into a class or series of 
shares, participations, interests, or obligations; and   

(c) Which:   

(i) Is, or is of a type, dealt in or traded on securities exchanges or securities 
markets; or   

(ii) Is a medium for investment and by its terms expressly provides that it is a 
security governed by this chapter.   

U.C.C. § 8-102(15). 

In the Matter of Gladius Network, LLC, SEC Administrative Proceeding File No. 
3019004, Release No. 10608 (February 20, 2019) (digital coins issued as part of an initial 
coin offering were securities under SEC v. W.J. Howey Co., 328 U.S. 293 (1946)) 
(https://www.sec.gov/litigation/admin/2019/33-10608.pdf)  

 

Is it a commodity? 

Commodity Futures Trading Commission v. McDonnell, 287 F.Supp.3d 213 (E.D.N.Y. 
2018 (virtual currencies are commodities and subject to regulation by the Commodity 
Futures Trading Commission).  
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Is it a payment intangible? 

“’Payment intangible’” means a general intangible under which the account debtor’s 
principal obligation is a monetary obligation.”  U.C.C. § 9-102(62). 

 

Issues: 

 

How do you properly document a security interest on virtual currency? 

Does the lender have a valid, perfected first-priority lien on the virtual currency? 

Does a lender’s lien travel remain attached to the virtual currency after a transfer in the ordinary 
course?   

What are the barriers to the use of cryptocurrency (slow transaction times, fluctuating value, lack 
of recourse for fraud, stolen or lost funds).	

 




