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Case Timeline — 2014

August5,2014 9
CEC and CEOC commences
litigation againstcertain first
and second lien noteholders in
New York state court
asserting thatthe defendants
tortuously interfered with
CEC'sand CEOC'’s
businesses in anattemptto
improve the defendants credit
default swap and other
securities positions.

August4,2014
Wilmington Savings
Fund Society, FSB,
asecond lien
indenture trustee,
commences
litigation in
Delaware Chancery
Courtrelated to
“Challenged
Transactions”and
breach of contract
related to CEC’s

guaranty of debt due
underindenture.

August

> September3, 2014
Certain unsecured
noteholders
commence litigationin
the Southern District
of New York against
CECand CEOC
asserting,among
otherthings, breach of
the Trust Indenture
Act of 1939and
breach of contract
related CEC's
repudiation of its
guarantees of the
unsecured notes.

September
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>Oct;oberZ, 2014

A creditor commences a
purported class action
lawsuit in the Southern
District of New York
against CEC and
CEOC, asserting similar
claims to previously fied
unsecured noteholders
action.

4 October 15-16,2014
CEOC perfects deposit
accountcontrol
agreementswith first
lien noteholders and
first lien bank lenders
overtwo CEOC
accounts holding more
than $1 billion.

October

p November 25, 2014

UMB, N.A., as trustee
for certain first lien
noteholders,
commencedan action
in the Delaware
Chancery Court
seeking an
appointmentofa
receiver to manage
CEOC's affairs forthe
benefit of the
noteholders,and
asserting claims based
on the Challenged
Transactions.

December 19, 2014
CEOC, CEC, and
certain first lien
noteholders enterinto
Restructuring Support
Agreement.

December
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Case Timeline — 2015

¢+ January 9,2015
First Lien Noteholder
RSA becomes
effective.

0Janu::\ry 12,2015

Involuntary
commencedby
certain secondlien
noteholders in the
Delaware
bankruptcy court.

January 15,2015
Voluntary
commencedin
Chicago; Delaware
court stays lllinois
proceedings.

January

¢+ January 26-27,2015
Venuetrial (Venue
transferredto lllinois
on January 28).

L 4
February 5,2015

U.S. trustee appoints
both a Statutory
Committee of
Unsecured
Claimholders and a
Second Priority
Noteholders Committee.

P March2, 2015

Initial Plan and
Disclosure Statement
filed, based onFirst
Lien Noteholder RSA,
which provides second
lien and unsecured
creditors with an
approximately 8.2%
recovery on their
claims.

® March 3, 2015

BOKF, N.A. a second
lien indenture trustee,
commences litigation

February 13,2015
CEOC files motion
forappointment of
examiner to

in the Southemn

against CEC
asserting,among

District of New York

investigate the
Challenged
Transactions.

otherthings, breach
of the TIA and breach
of contractrelated
CEC’s repudiation of
its guarantees ofthe

February

second liennotes.

March 11, 2015
Section 105
adversary
proceeding
commenced to stay
parent guaranty
litigation against
CEC.

March 25, 2015
Examiner
appointed to
review prepetition
Challenged
Transactions.

May 28,2015
SDNY court
schedules expedited
briefing on summary
judgmentissues
related to TIA.

L 4

June 16,2015
UMB, as first lien
indenture trustee,
commences litigationin
the Southem District of
New York against CEC
asserting, among other
things, breachofthe
TIA and breach of
contract related CEC'’s
repudiation of its
guarantees of the first
lien notes.

Case Timeline — 2015

July 22,2015 4
After June
trial, court
denies the

section 105
injunction
request.

July 20,2015
SecondLien
Noteholder RSA
executed, providing
increasedrecovery for
second lien
noteholders and
unsecured creditors.

® July 24,2015 4

Debtors
commence
appeal of the
section 105
injunction
decision.

®July 31,2015
First Lien
Noteholder

amended,
increasing
recoveries for
First Lien
Noteholders,
Banks, and
non-first lien
creditors.

P August7,2015
UCC seeks standing
to challengefirst lien
and second lien
creditors’ liens;
Wilmington Trust,
National Association,
indenture trustee for
CEOC's subsidiary-
guaranteed

p October 5-16, 2015
Involuntary Petition trial.

October7,2015

First Amended Plan and
Disclosure Statement
filed, incorporating Bank
RSA, First Lien

unsecured notes,
objects to first lien
creditors’ unsecured
deficiencyclaims at
CEOC's subsidiaries.

9 August 21,2015
Debtors enterinto
RSA with the First
Lien Bank Lenders
on substantially
similarterms as the
July 31,2015 First
Lien Noteholder
RSA but, among
otherthings,
increasingbank
creditor recoveries
related to CEC’s
undisputed guaranty
of CEOC'’s bank

obligations.

0August27, 2015

SDNY court denies
motions for summary
judgmentregarding
CEC’s purported
termination of bond
debt guaranty, but
sets out broad
reading of TIA
prohibitions.

September18,2015

SecondLien
Noteholder RSA

Noteholder RSA, and
substantially all provisions
from expired Second Lien

RSA,; First Lien remands to
Noteholder RSA Bankruptcy Court.
amended.

? octobers, 2015
NDIL affirms bankruptcy
court’s denial of injunction.

9 October21,2015

Wilmington Trust commences
litigation in the Southern
District of New York against
CEC asserting, among other

executed on July 20,
2015 expires without
ever going effective.

things, breach ofthe TIA and
breach of contractrelated

December 23,2015
Seventh Circuit
vacates denial of
injunctionrulingand

CEC'’s repudiation ofits

September

guaranteed notes.

October

guarantees of the subsidiary

November

December




Case Timeline — 2016

March1, 201(-30

Debtors announce Judge
Joseph J. Farnan, Jr. will serve
as mediator.

L 4

February 26, 2016
Section 105
injunction granted,
enjoining SDNY trial
set for March 13.

2016

February

AMERICAN BANKRUPTCY INSTITUTE

@ May 9, 2016 9 June 2,2016

CEOC allows the
stay on the injunction

Subsidiary Debtors object to second lien noteholders’ unsecured deficiency
claims at CEOC'’s subsidiaries; CEOC objects to second lien noteholders’
proofs of claim based on original issue discount; CEOC filed adversary to

June 28,2016

ofthe parer.lt_ N avoid second lien noteholders’ liens on debtors’ tort claims.
guarantee litigation to
expire. 49 June 6,2016
CEOC files renewed request for 105 injunction to enjoin litigation in
SDNY and Delaware; CEOC files revised Plan, Disclosure Statement
* in advance of disclosure statement hearing.
May 13,2016 9 June 6,2016
committee seeks CEOC enters into restructuring support agreement with CEC.
standing to pursue
claims against CEC, ¢ June7, 2016 . .
sponsors, and Approval of Disclosure Statement and related motions continued to
directors and officers. June 22 hearing; CEOC enters into restructuring support
agreement with subsidiary-guaranteed noteholders.
? March 16, 2016 ? may 18, 2016 p June 8-9,13,2016 !
Bankruptcy court CEOC files E(rerggncy hearing on CEOC's renewed request for 105
issues opinion revised Second injunction.
continuing UCC's Amended Plan 49 June 12,2016
standing motion to and Disclosure CEOC enters into restructuring support
challenge first lien Statement; agreement with Caesars Acquisition Company.
creditors’ liens to bankruptcy court 9 June 15,2016
July 20 hearing. denies Bankruptcy court grants 105 injunction, staying parent
Wilmington guarantee litigation through Aug. 29, 2016, but noting it may
o Trusts’ claim be final one if settlement is not reached.
Exalm'”e'nf"es unsecured CEOC, CEC, First Lien Bank Lenders enter amended RSA.
Inal report, i i
finding a range of ngsngldezﬁy claims 4 June 22,2016
potential claims . contractual Disclosure statement hearing; all objections resolved
against CEC, April 4,2016 interpretation or overruled; UCC enters into restructuring support
sponsor, and Second ' agreement with CEOC and CEC.
directors and Amended Plan
officers of $3.6- and Disclosure May 27,2016 Solicitation version of Second Amended Plan and
$5.1 billion. Statement CEOC files Disclosure Statement filed with support of CEC, CAC,
filed, but with further revised UCC, subsidiary-guaranteed noteholders, and Banks,
no support Second tentative support of first lien noteholders, vigorous
from any party. Amended Plan opposition of second lien noteholders and certain
and Disclosure unsecured noteholders, and opposition of certain
Statement.

unsecured creditors.

Case Timeline — 2016

9 July 11, 2016
Solicitation begins.

$ July 30,2016

4 August 10,2016 9 Septembers, 2016

Second lien committee Judge Faman resigns as mediator.
announcesthat morethan
50.1% ofsecondlien
noteholders agree tonot enter
into second lien RSA 9 September9, 2016
announcedonAug. 1, 2016. CEC, CAC, CIE, and CEOC enter
CIE Proceeds Agreement, setting

CIE sale announced L 4
Al August 15,2016 aside $2.7 billiontofund the plan.
y for $4.4 billion. CEOC and CEC reach
cec i e oo || Jeemeneerisane
n PS action plaintiffasserting In relation to confirmation discovery
into amended August1,2016 otherguarantyclaims. regarding the release of all claims

merger agreement,

RSA with approximately

arising fromthe Challenged

substantially related 27% of CEOC second 9 August 26,2016 -
to support of CEOC lien noteholders Bankruptcy court denies further Tran§ta céllons, ban k;uptrr:ty(':ourt
Plan; each of CEC announced. extension of 105 injunction, %en'nl S |scoveﬁry9 ce dfj".q tor'
and CAC enter into reasoning,among other things, aesars exeaiive s and directors
~ amended 9 August8, 2016 that settiementwith second lien net worth and financial resources.
restructuring support CEOC files motion noteholders and unsecured 9 September21,2016
CEg%eiz:git:ggg requesting noteholders is more likely to occur CEOC announces that CEC and the
! extension of 105 if there is no injunction in place; Sponsors have made a “last and
Sh?r:f:glr?:rfhzm:; injunctionthrough oral argument on summary final” offer and may pull supportfor
voting agreements confimation. judgmentin SDNY courtis the Plan if such offeris not
égé‘é:g :Ta‘;’g;f oAugust9,2016 4:ch(-:duledforAugu:;tE)O,201 6. accepted.
S()En?p(f;i','ﬁsto August 30,2016 Pseptember22,2016
preserve claims On a_p_peaI,_District Courtextends Second lien committee, CEOC,
LY against CEC 105 injunction through Oct. 5,2016 CEC, and CAC enterinto
July 7,2016 affiliates. and to preserve its ability to review the stipulation related to CIE
Second lien sponsoré reqardin Bankruptcy Court decision denying proceeds and the CIE Proceeds
committee various Cha?lengeg 105 injunction; oral argument on Agreement.
announces Transactions: summary judgmentin SDNY court
agree‘hm::ggfﬂf;ef requests that'the is scheduled for October 6, 2016, September23,2016
noteholders to vote complaint be stayed and in Delaware Chancery Court CIE sale closes.
to reject CEOC's through Plan forOctober7, 2016.
current proposed confirmation,. and August 31,2016 September27,2016
plan of thatsecondlien RSA with certain second lien Debtors announce terms of
reorganization. noteholders’ standing holders announced on Aug. 1 global settiement, subject
motion be stayed. expires without becoming effective to final documentation.

August September

+ October 3, 2016

Debtors file motion seeking
additional extension of 105
injunctionthrough
confirmation.

October 4,2016

Debtors announce entry
into definitive deal
documentation with major
stakeholders, including
SecondLienNoteholder
Committee; Debtors file
Third Amended Plan, plan
recoveries for second lien
noteholders and unsecured
creditors valued at 65.5%
of claims (or higher for
unsecured creditors at
certain subsidiary
Debtors).

&
*

9 October 5,2016
Bankruptcy court grants
105 injunction staying
allguaranty cases,
including those of
certain unsecured
noteholders thathave
not reached agreement
with CEOC and CECon
plan.

October 5-25, 2016
Allunsecured
noteholders pursuing
guaranty actions
against CEC reach
restructuring support
agreementswith

CEOCand CEC.

October
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Case Timeline — 2017

9 sanuary 17,2017
Bankruptcy court
enters order
confirming Debtors’
Plan atan
uncontested
confirmation
hearing.
January 13,2()170
Debtors file revised
Third Amended Plan
incorporatingterms
of various
negotiations with
objecting parties;
U.S. Trustee
submits notice
withdrawing last
remaining objection
to plan confirmation.
2017 January February March April May June
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Case: 15-3259  Document: 46 Filed: 12/23/2015 Pages: 9

A the

Uniterr States Court of Appeals
For the Sewenth Cirruit

No. 15-3259

IN RE CAESARS ENTERTAINMENT OPERATING COMPANY, INC.,
etal.,
Debtors.

CAESARS ENTERTAINMENT OPERATING COMPANY, INC.,
etal.,
Plaintiffs-Appellants,

BOKEF, N.A,, et al.,
Defendants-Appellees.

Appeal from the United States District Court for the
Northern District of Illinois, Eastern Division.
No. 15 C 6504 — Robert W. Gettleman, Judge.

ARGUED DECEMBER 10, 2015 — DECIDED DECEMBER 23, 2015

Before POSNER, MANION, and SYKES, Circuit Judges.

POSNER, Circuit Judge. This is an immense, and immense-
ly complicated, bankruptcy proceeding, but the issue pre-
sented by the appeal is straightforward, enabling us to spare
the reader a mountain of details. For both the bankruptcy
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judge, and the district judge to whom the bankruptcy
judge’s ruling was unsuccessfully appealed, based their de-
cisions on a question of statutory interpretation. We must
decide simply whether their interpretation was correct.

Caesars Entertainment Operating Company, which the
parties call CEOC, owns and operates a chain of casinos and
is the leading debtor in a Chapter 11 bankruptcy proceeding.
It is the only debtor we need discuss because the others are
subsidiaries of CEOC. (In other words, to simplify our opin-
ion we pretend that CEOC is the sole debtor.) CEOC used to
be wholly owned by Caesars Entertainment Corp. (CEC),
which remains its principal owner. Beginning in the mid-
2000s and continuing in recent years, CEOC borrowed bil-
lions of dollars to finance its operations, issuing notes to the
lenders that were guaranteed by CEC. As CEOC’s financial
position worsened, CEC tried to eliminate its guaranty obli-
gations by selling assets of CEOC to other parties and termi-
nating the guaranties that it had issued. Creditors of CEOC
who had received the guaranties challenged CEC’s repudia-
tion of them by filing suits in state and federal courts against
CEC. The suits sought damages in toto of approximately $12
billion. See, e.g., MeehanCombs Global Credit Opportunities
Funds, LP v. Caesars Entertainment Corp., 80 F. Supp. 3d 507,
509-11 (S.D.N.Y. 2015); BOKF, N.A. v. Caesars Entertainment
Corp., No. 15-CV-1561 (SAS), 2015 WL 5076785, at *2
(S.D.N.Y. Aug. 27, 2015); Wilmington Savings Fund Society,
FSB v. Caesars Entertainment Corp., No. CV 10004-VCG, 2015
WL 1306754, at *2-3 (Del. Ch. March 18, 2015). Further com-
plicating the picture, CEOC in its bankruptcy proceeding has
asserted claims against CEC alleging that CEC caused CEOC
to transfer highly valuable assets to CEC at less than fair
value, leaving CEOC saddled with billions of dollars of debt;
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the transfers had therefore allegedly been fraudulent trans-
fers—part of a scheme by CEC to snatch CEOC’s most valu-
able assets while ensuring that the guaranty plaintiffs could
not recover on their notes.

CEOC fears that those guaranty suits will “thwart[]
[CEOC’s] multi-billion-dollar restructuring effort, which de-
pends on a substantial contribution from CEC in settlement
of [CEOC’s] claims against it,” and thus will “let [the guar-
anty plaintiffs] jump the line in front of other creditors, in-
cluding more senior ones,” of the bankrupt estate. CEOC
therefore asked the bankruptcy judge to enjoin the guaranty
suits until 60 days after a bankruptcy examiner, appointed
by the judge to make an independent assessment of the
bankruptcy claims, completes his report. The hope was that
the report might help the parties negotiate a reorganization
of the bankrupt estate. The bankruptcy judge, seconded by
the district judge, to whom CEOC appealed the first judge’s
ruling, refused to issue the injunction. The bankruptcy
judge’s exercise of jurisdiction over these other suits would
have been constitutional, see In re Quigley Co., Inc., 676 F.3d
45, 52-53 (2d Cir. 2012), but he thought he lacked statutory
authority to enter an injunction under the relevant provision
of the Bankruptcy Code, section 105(a), which provides, so
far as relates to this case, that “the [bankruptcy] court may
issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of this title.” 11
U.S.C. § 105(a) (emphasis added). Despite this broad grant of
power, the bankruptcy judge thought that for litigation
against a non-debtor to be enjoinable it must arise out of the
“same acts” of the non-debtor that gave rise to disputes in
the bankruptcy proceeding. The disputes in CEOC’s bank-
ruptcy arise out of CEC’s alleged fraudulent transfers, while
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the claims being pressed against CEC in the lawsuits that
CEOC is endeavoring to enjoin arise from CEC’s alleged re-
pudiation of the guaranties that it issued to the firms that
lent money to CEOC. They are not the same claims. (The
guaranty plaintiffs also have claims against CEOC, but those
claims are automatically stayed pursuant to 11 U.S.C.
§ 362(a).)

But nothing in 11 U.S5.C. § 105(a) authorizes the limitation
on the powers of a bankruptcy judge that CEC’s creditors
(the guaranty plaintiffs) successfully urged on the judges be-
low. (Notice too that 28 U.S.C. § 1334(b), provides that “the
district courts shall have original but not exclusive jurisdic-
tion of all civil proceedings arising under title 11, or arising
in or related to cases under title 11”7 (emphasis added).)
Though section 105(a) does not give the bankruptcy court
carte blanche—the court cannot, for example, take an action
prohibited by another provision of the Bankruptcy Code,
Law v. Siegel, 134 S. Ct. 1188, 1194 (2014); In re Kmart Corp.,
359 F.3d 866, 871 (7th Cir. 2004)—it grants the extensive eq-
uitable powers that bankruptcy courts need in order to be
able to perform their statutory duties.

The question that the bankruptcy judge and the district
judge failed to address because of their cramped interpreta-
tion of section 105(a) is whether the injunction sought by
CEOC is likely to enhance the prospects for a successful res-
olution of the disputes attending its bankruptcy. If it is, and
its denial will thus endanger the success of the bankruptcy
proceedings, the grant of the injunction would, in the lan-
guage of section 105(a), be “appropriate to carry out the pro-
visions” of the Bankruptcy Code, since successful resolution
of disputes arising in bankruptcy proceedings is one of the
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Code’s central objectives. See Zerand-Bernal Group, Inc. v.
Cox, 23 F.3d 159, 162-63 (7th Cir. 1994). If before CEOC’s
bankruptcy is wound up CEC is drained of capital by the
lenders’ suits to enforce the guaranties that CEC had given
them, there will be that much less money for CEOC’s credi-
tors to recover in the bankruptcy proceeding. CEOC seeks
on behalf of the creditors to recover from CEC assets that
CEC caused to be fraudulently transferred to it from CEOC,
and to use the recovered assets to pay the creditors. The less
capital CEC has for CEOC to recapture through prosecution
or settlement of its fraudulent-transfer claims, the less mon-
ey its creditors will receive in the bankruptcy proceeding.
Those creditors, and CEOC as their debtor, thus have a di-
rect and substantial interest in the litigation between CEC
and the firms to which it has issued guaranties. That interest
would be furthered by a temporary injunction staying the
lenders’ lawsuits against CEC.

One can envision a situation in which CEC, having both
obligations on the guaranties it issued to CEOC’s lenders,
and obligations to CEOC arising from the latter’s fraudulent-
transfer claims, would lack the money to satisfy all its obli-
gees, and would thus become the badminton birdie in a con-
test between the two groups of claimants. CEOC contends
that if the guaranty litigation against CEC can be frozen for a
time by an order issued by the bankruptcy judge, the bank-
ruptcy examiner’s report analyzing the disputed transac-
tions will provide the parties with information they need to
have a clear shot at negotiating an overall settlement of what
amounts to a three-cornered battle among CEC, its direct
creditors via CEC’s guaranties to them, and CEOC’s credi-
tors, some of whom are also CEC’s creditors by virtue of
CEC’s guaranteeing CEOC’s debts.
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If this analysis is correct, there is nothing in section 105(a)
to bar the order sought by CEOC; for the statute, to repeat,
authorizes “any order ... that is ... appropriate to carry out
the provisions of” the Bankruptcy Code. Whether the tem-
porary injunction sought by CEOC is such an “appropriate”
order is a factual issue that remains to be determined.

Earlier we questioned the “same acts” limitation that the
bankruptcy judge and the district judge placed on section
105(a). But the guaranty plaintiffs (CEC’s creditors) argue
that two decisions by this court have endorsed that limita-
tion: Fisher v. Apostolou, 155 F.3d 876 (7th Cir. 1998), and In re
Teknek, LLC, 563 F.3d 639 (7th Cir. 2009). The issue in Fisher
was “whether claims that the defrauded investors have
against the accomplices [of the fraudster, whose corporation
was in bankruptcy] and against the futures commission
merchant through which they conducted much of their
business may be stayed for the duration of the [corpora-
tion’s] bankruptcy proceeding.” 155 F.3d at 877. The bank-
ruptcy court stayed (i.e., enjoined) the investors’ suits under
11 U.S.C. §105(a). Id. at 878. We approved, saying that

while the [investor] Plaintiffs” claims are not “property of”
the estate [and so were not subject to an automatic stay
under 11 U.S.C. § 362], it is difficult to imagine how those
claims could be more closely “related to” it [under 28
U.S.C. § 1334(b)]. They are claims to the same limited pool
of money, in the possession of the same defendants, as a
result of the same acts, performed by the same individuals,
as part of the same conspiracy. We can think of no hypo-
thetical change to this case which would bring it closer to a
“property of” case without converting it into one.

Id. at 882. That was a more clear-cut case for relief under sec-
tion 105(a) than this one, given that “both parties were pur-
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suing the same dollars from the same defendants to redress
the same harms.” Id. at 879. But it doesn’t follow that a less
clear-cut case is necessarily beyond the reach of section
105(a). In both Fisher and the present case the issuance of a
temporary injunction against a class of creditors could well
facilitate a prompt and orderly wind-up of the bankruptcy.

Teknek approves Fisher, remarking that in that case “even
though the investor-creditors’ fraud claims were personal
and distinct from claims that could be brought by other cred-
itors, they were so related to the bankruptcy proceeding
that, if not temporarily enjoined, they would have derailed
those proceedings’ efforts to recover for the class of creditors
as a whole.” 563 F.3d at 648. But Teknek in contrast was a
case involving “separate acts, which caused separate injuries
to two separate companies, only one of which is in bank-
ruptcy.” Id. at 649. The plaintiff had won a patent-
infringement case against two companies—one of which lat-
er filed for bankruptcy —and subsequently obtained an en-
largement of the judgment to reach shareholders (called “al-
ter egos”) of the defendants. The plaintiff claimed that the
alter egos had looted the two companies by moving the
companies’ assets into a holding company in order to avoid
having to pay the judgment. The bankruptcy trustee sought
to enjoin the plaintiff from enforcing its judgment against
the shareholders, arguing that they and the holding compa-
ny had indeed looted the bankrupt entity; thus the trustee
was seeking recovery from the same pool of money as the
patent plaintiff. We ruled that the patent claims were not
sufficiently related to the debtor’s bankruptcy to allow such
an injunction to be issued. Id. at 649-50. The patent holder’s
suit had been against both Teknek (the bankrupt company)
and a firm called Electronics (the non-bankrupt company).
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We noted that the “alter egos [had] looted both Teknek and
Electronics[,] ... [which were] separate acts, which caused sep-
arate injuries to two separate companies, only one of which is in
bankruptcy.” Id. at 649 (emphasis added). Because the entire
judgment could be collected from the non-bankrupt entity,
Electronics, there was no reason to allow Teknek to obtain
an injunction that would prevent the patent holder from go-
ing after Electronics. In the present case, in contrast, the mis-
conduct alleged in the third-party litigation (misconduct by
CEC) directly harms the debtor, and concerns transactions
that are closely related to, and sometimes overlapping with,
those challenged in the bankruptcy.

Furthermore, the patent holder was Teknek’s only major
creditor, so allowing the third-party action of that creditor to
proceed would not affect a larger group of creditors in the
bankruptcy. Id. at 651. (Indeed we were puzzled why the
case was even in bankruptcy, given what was effectively a
creditor class consisting of only one creditor. Id. at 650. The
usual purpose of bankruptcy is to allocate the distribution of
the bankrupt’s assets among creditors.) In our case the po-
tential injuries to the numerous creditors in the bankruptcy
(whose prospects depend on CEOC’s assets), and to the
guaranty plaintiffs (whose loans CEC has guaranteed), are
not readily separable. Both injuries, according to CEOC,
stem from CEC’s broad scheme to transfer CEOC’s assets to
itself. Indeed, some of the same creditors have claims against
both CEOC and CEC for repayment of the same loans, and
so their ability to recover from CEC (the guarantor) may de-
pend on the amount they can recover directly from CEOC,
their borrower. And were guarantor liability to be imposed
on CEC, CEC’s ability to satisfy CEOC’s fraudulent-
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conveyance claims against it—and thus pay other credi-
tors—would be impaired.

We don’t say that the stay sought by CEOC must be
granted —that’s an issue for the bankruptcy judge to resolve
in the first instance—but only that both he and the district
judge erred in thinking that section 105(a) as interpreted in
Fisher and Teknek foreclosed such a procedure. That was a
misreading of the statute and our cases. The denial of the in-
junction sought by CEOC is therefore vacated and the case
remanded for further proceedings consistent with this opin-
ion.

VACATED AND REMANDED
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Case 15-01145 Doc 3773 Filed 05/18/16 Entered 05/18/16 15:43:52 Desc Main
Document  Page 1 of 15

United States Bankruptcy Court, Northern District of Illinois

Name of Assigned Judge A. Benjamin Goldgar CASE NO. 15B 1145
DATE May 18, 2016 ADVERSARY NO.
CASE TITLE Caesars Entertainment Operating Co., Inc.

TITLE OF ORDER

Order overruling objections of Wilmington Trust, N.A., as successor
indenture trustee for the 10.75% senior unsecured notes, to claims

DOCKET ENTRY TEXT

The objections of Wilmington Trust, N.A., as successor indenture trustee for the 10.75% senior
unsecured notes, to the claims of Credit Suisse AG, Cayman Islands Branch, as agent on behalf of
first lien lenders, and UMB Bank, N.A., as successor indenture trustee for the first lien notes, are

overruled.

[For further details see text below.]

STATEMENT

These jointly-administered chapter 11 cases are before the court for ruling after an
evidentiary hearing on the objections of Wilmington Trust, N.A., as successor indenture trustee
for the 10.75% senior unsecured notes (“Wilmington™), to two proofs of claim, both filed by
first lien parties. One is the claim of Credit Suisse AG, Cayman Islands Branch, as agent on
behalf of first lien lenders (the “First Lien Bank Lenders”); the other is the claim of UMB Bank,
N.A., as successor indenture trustee for the first lien notes (the “First Lien Noteholders™)
(collectively, the “First Lien Creditors”). Both proofs of claim assert secured claims. In its
objections, Wilmington contends that the First Lien Creditors have waived their rights under
section 1111(b)(1)(A) of the Code to assert unsecured deficiency claims.

For the reasons that follow, Wilmington’s objections will be overruled.

1. Jurisdiction

The court has subject matter jurisdiction of this case under 28 U.S.C. § 1334(a) and the
district court’s Internal Operating Procedure 15(a). This is a core proceeding under 28 U.S.C. §

157(b)(2)(B).

161



162

2017 CENTRAL STATES BANKRUPTCY WORKSHOP

Case 15-01145 Doc 3773 Filed 05/18/16 Entered 05/18/16 15:43:52 Desc Main
Document  Page 2 of 15

STATEMENT

2. Facts

The facts are drawn from the evidence adduced at the hearing, the parties’ stipulation,
and the court’s docket.

The debtors in these cases are the primary operating units of what the parties call the
Caesars gaming enterprise. The debtor in the lead case is Caesars Entertainment Operating Co.,
Inc. (“CEOC”). The other debtors are subsidiaries of CEOC.

On January 28, 2008, affiliates of Apollo Global Management, Inc., and TPG Capital,
LP, acquired CEOC and its subsidiaries in a leveraged buyout (the “LBO”). (Stip. §28).Y As
part of the LBO, CEOC entered into an agreement with the First Lien Bank Lenders to borrow
$7.25 billion (the “Credit Agreement”). (Id.; see also Tr. at 84). Along with the Credit
Agreement, CEOC and its subsidiaries entered into a collateral agreement (the “Collateral
Agreement”) under which they pledged assets to secure the Credit Agreement debt. (Stip.  28).
On February 1, 2008, CEOC issued more debt in the form of 10.75% unsecured notes. (Stip.
34; Tr. at 84-85). The subsidiaries guaranteed the unsecured notes. (Stip. 4 34).

Several months later, on June 10, 2009, CEOC issued still more debt in the form of
secured notes (the “first lien notes™). (Stip. 9 4, 40). To complete the transaction, the Credit
Agreement was amended and restated to permit the issuance of the first lien notes. (Tr. at 111-
112). The Collateral Agreement was amended and restated to ensure the collateral secured the
notes. (Stip. 40; Tr. at 111). And the First Lien Bank Lenders and Noteholders entered into an
intercreditor agreement governing their respective rights to the collateral (the “Intercreditor
Agreement”). (Stip. §41; Tr. at 112-114). The Intercreditor Agreement appointed an agent (the
“Collateral Agent”) to act on the First Lien Creditors’ behalf. The Collateral Agent was
authorized, among other things, to acquire, hold, and enforce the liens on collateral. (F.L. Ex. 15
at 14-15).

Three provisions in the contract documents from the 2009 issuance of the first lien notes
are relevant here. First, section 7.18 of the Collateral Agreement limited the First Lien
Creditors’ recovery from the subsidiaries to the value of the collateral:

No Recourse. Notwithstanding anything to the contrary in this
Agreement, no recourse shall be had, whether by levy or
execution, or under any law, or by the enforcement of any

v The hearing transcript is cited in this decision as “Tr. at " The parties’

stipulation is cited as “Stip.§ __.” Wilmington’s exhibits are cited as “W. Ex.  .” The First
Lien Creditors’ exhibits are cited as “F.L. Ex. .
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assessment or penalty or otherwise, for the payment of any of the
Obligations, against any Pledgor or any of the assets of any
Pledgor, other than the Collateral, it being expressly understood
that the sole remedies available to the [Collateral Agent] and the
Secured Parties pursuant to this Agreement with respect to the
Obligations shall be against the Collateral.

(W. Ex. 16 at 34).

Second, section 4.10(b) of the Intercreditor Agreement protected the Collateral Agent
from liability arising from an election under section 1111(b) of the Bankruptcy Code, 11 U.S.C.
§ 1111(b): “Each of the First Lien Secured Parties waives any claim . . . against the Collateral
Agent . . . arising out of . . . any election by any Applicable Authorized Representative or any
holders of First Lien Obligations, in any proceeding instituted under the Bankruptcy Code, of the
application of Section 1111(b) of the Bankruptcy Code . ...” (F.L. Ex. 15 at 14-15).

Third, section 7.22 of the Collateral Agreement subjected the Collateral Agent’s exercise
of rights and remedies to the Intercreditor Agreement’s provisions and in the event of a conflict
deferred to the Intercreditor Agreement:

Subject to First Lien Intercreditor Agreement. Notwithstanding
anything herein to the contrary, . . . (ii) the exercise of any right or
remedy by the [Collateral Agent] hereunder is subject to the
limitations and provisions of the [Intercreditor Agreement]. In the
event of any conflict between the terms of the [Intercreditor
Agreement] and the terms of [the Collateral Agreement], the terms
of the [Intercreditor Agreement] shall govern.

(W. Ex. 16 at 36).

On January 15, 2015, CEOC and the debtor subsidiaries filed voluntary chapter 11
petitions in this district. (Stip. § 10). Through their agents, the First Lien Creditors filed proofs
of claim against CEOC and each subsidiary. (Stip. 49 13-14). The First Lien Bank Lenders
asserted a secured claim of “at least $5,354,400,000 against each subsidiary. The First Lien
Noteholders asserted a claim of “not less than $6,530,577,083.33” against each subsidiary.
(Id.).# Each proof of claim asserted a fully secured claim. In an attachment, each proof of claim

Z The First Lien Bank Lenders and First Lien Noteholders each filed a single proof

of claim intended to serve as a claim against the estates of each debtor. (See Bankr. Dkt. Nos.
2030 at 1 n.3, 2031 at 1 n.3).

3
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also asserted an unsecured claim to the extent the claim amount exceeded the value of the
subsidiaries’ collateral.

Wilmington objected to the First Lien Creditors’ claims to the extent they asserted
unsecured deficiency claims. (Bankr. Dkt. Nos. 2030, 2031). Wilmington contends that section
7.18 of the Collateral Agreement made the debts to the First Lien Creditors non-recourse,
limiting any recovery to the collateral. Although section 1111(b)(1)(A) of the Code alters that
result in bankruptcy, Wilmington contends that in section 7.18 the First Lien Creditors waived
their rights under section 1111(b)(1)(A) to assert unsecured deficiency claims.

3. Discussion

Wilmington’s objections will be overruled. The language in section 7.18 on which
Wilmington relies is broad and if read in isolation might be found a waiver of rights under
section 1111(b)(1)(A). But section 7.18 cannot be read in isolation. Under New York law
(which the parties agree applies here (see Bankr. Dkt. Nos. 3138 at 12, 3139 at 2, 3142 at 7
n.12)), the Collateral Agreement must be read together with the other contract documents
executed as part of the parties’ 2009 transaction. When the documents are read together, the
most reasonable interpretation is that the First Lien Creditors did not intend to waive their
section 1111(b) rights.

a. Ripeness

At an April 13 hearing intended as the ruling date, the court questioned whether the
objections presented a justiciable issue. The question was raised because it was not evident the
First Lien Creditors had unsecured deficiency claims in the first place. To have them, the First
Lien Creditors would have had to have been undersecured, with the collateral securing their
claims worth less than the claim amounts. But the record gave no indication how much the
collateral was worth. The proofs of claim themselves did not value the collateral? The parties
had not stipulated to value. And no evidence of value was introduced at the hearing.? Until the
collateral was valued, it appeared, Wilmington’s objections were not ripe.

¥ It would not have mattered if they had. In re Hudson, 260 B.R. 421, 431 (Bankr.
W.D. Mich. 2001) (“Nothing in the Bankruptcy Code or Rules gives any evidentiary effect
whatsoever to a secured creditor’s asserted value of collateral . . . .”).

¥ Valuation in the course of the claim objection proceeding would have been

improper in any event. In re Duggins, 263 B.R. 233, 238 (Bankr. C.D. Ill. 2001) (noting that
valuation under section 506(a) “is not properly part of the claims allowance process”).

4-
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The First Lien Creditors were asked at the hearing whether they would stipulate that they
were undersecured, allowing a decision to be issued. When they had no immediate answer, the
First Lien Creditors along with Wilmington and other parties in interest were given time to file
statements of position on justiciability. (Bankr. Dkt. No. 3544). In their statement, the First
Lien Creditors decline to stipulate even as a general matter to the value of their collateral,
declaring that doing so would be “premature and inappropriate.” (I/d. No. 3653 at 2). With no
evidence of value, they add, a ruling on the claim objections would be an advisory opinion and
beyond the court’s subject matter jurisdiction. (/d. at 3-4). Wilmington and the Unsecured
Creditors’ Committee take the opposite view. (/d. Nos. 3652, 3654).

After careful consideration, the court finds the claim objections present no jurisdictional
problem, and the issue they pose is ripe for decision. Ripeness is a doctrine of justiciability
“invoked to determine whether a dispute has yet matured to a point that warrants decision.” 13B
Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice & Procedure
3532 at 365 (3d ed. 2008). Sometimes ripeness is considered jurisdictional — but sometimes it is
not. See Meridian Sec. Ins. Co. v. Sadowski, 441 F.3d 536, 538 (7th Cir. 2006); South Austin
Coal. Cmty. Council v. SBC Commc 'ns Inc., 191 F.3d 842, 844 (7th Cir. 1999) (“Whether the
district judge should have equated lack of ripeness to lack of subject-matter jurisdiction is
debatable . . ..”).

Ripeness presents a constitutional issue and thus a jurisdictional one only when a
plaintiff’s injury “depend[s] on so many future events that a judicial opinion would be advice
about remote contingencies.” Sadowski, 441 F.3d at 538. At that point, ripeness “is part of the
case-or-controversy requirement in Article IIL.” Id.? In less extreme situations, however,
ripeness is “a question of timing rather than a limit on subject-matter jurisdiction.” Id. (internal
quotation omitted). Then, ripeness concerns “the appropriate exercise of discretion rather than
the limits of judicial power.” Brandt v. Village of Winnetka, 612 F.3d 647, 649 (7th Cir. 2010).
The distinction is between “constitutional ripeness and prudential ripeness.” Cassim v.
Educational Credit Mgmt. Corp. (In re Cassim), 395 B.R. 907, 911 (B.A.P. 6th Cir. 2008); see
also 13B Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, supra, § 3532.1 at 374
(distinguishing between Article III limits and “a common-sense refusal to decide issues that have
not yet become germane in purely private litigation™).

3 The Committee and Wilmington contend the jurisdictional limits of Article I1I do

not apply to bankruptcy cases. The contention is frivolous. See In re FedPak Sys., Inc., 80 F.3d
207, 211-13 (7th Cir. 1996); Goldstein v. National City Mortg. Co. (In re Bulgarea), Nos. 08 B
19992, 08 A 1019, 2010 WL 3614278, at *S (Bankr. N.D. Ill. Sept. 9, 2010) (“The limits Article
III imposes on federal jurisdiction generally apply equally to bankruptcy courts.”); In re Trans
World Airlines, Inc., 169 B.R. 91, 93-94 (Bankr. D. Del. 1994); In re Interpictures, Inc., 86 B.R.
24,29 (Bankr. E.D.N.Y. 1988).

-5-
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The ripeness question here is prudential rather than constitutional. The dispute between
the First Lien Creditors and Wilmington is “purely private,” suggesting prudential ripeness. 13B
Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, supra, § 3532.1 at 374. A ripeness
problem exists, moreover, only because the collateral securing the claims has yet to be valued.
Id. Valuation is a single issue. A decision on the claim objections thus does not turn on “many
future events,” making a decision “advice about remote contingencies.” Sadowski, 441 F.3d at
538. And although the claim objections technically depend on a valuation about which one can
only speculate, they form “part of a larger controversy” — the proposal and confirmation of a plan
that will classify and treat creditors’ claims — that is “neither conjectural nor speculative” but is
ongoing. /d. (finding insurance coverage dispute ripe because it was part of the larger, ongoing
controversy over the insured’s liability).# Whether to address the objections thus involves “an
exercise of discretion” rather than a jurisdictional decision. Brandt, 612 F.3d at 649.

Prudential ripeness weighs two factors: “‘the fitness of the issues for judicial decision’
and ‘the hardship to the parties of withholding court consideration.”” Wisconsin Right to Life
State Political Action Comm. v. Barland, 664 F.3d 139, 148 (7th Cir. 2011) (quoting Pacific Gas
& Elec. Co. v. State Energy Res. Conservation & Dev. Comm 'n, 461 U.S. 190, 201 (1983)
(internal quotation omitted)); see also Golden v. California Emergency Physicians Med. Grp.,
782 F.3d 1083, 1086 (9th Cir. 2015); Center for Biological Diversity v. E.P.A., 722 F.3d 401,
408 (D.C. Cir. 2013); National Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 691 (2d Cir.
2013); Awad v. Ziriax, 670 F.3d 1111, 1124 (10th Cir. 2012). Both factors weigh in favor of
addressing the claim objections here.

First, the issue they raise is fit for decision. The “fitness” factor is designed “to delay
consideration of the issue until the pertinent facts have been well-developed in cases where
further factual development would aid the court’s consideration.” Coleman, 560 F.3d at 1009.
But the facts underlying the claim objections are undisputed — virtually all of the facts have been
stipulated — and no additional facts would aid a decision. The issue presented is one of contract
interpretation and so is one of law, not fact. Beal Sav. Bank v. Sommer, 8 N.Y.3d 318, 324, 834
N.Y.S.2d 44, 47 (2007). “Claims that present purely legal issues are normally fit for judicial
decision.” Barland, 664 F.3d at 148; see also Awad, 670 F.3d at 1124; Coleman, 560 F.3d at
1009 (noting that “a case is more likely to be ‘fit’ if it involves pure legal questions that require
little factual development” (internal quotation omitted)).

g At least one circuit, the Ninth, refuses to apply prudential ripeness principles to

purely private contract disputes. See Golden, 782 F.3d at 1086. The Seventh Circuit does not
appear to have addressed the question directly, Sadowski suggests that court would take a
different view. Even the Ninth Circuit employs prudential ripeness in bankruptcy cases raising
issues under the Code. See In re Coleman, 560 F.3d 1000, 1006-07 (9th Cir. 2000).

-6-
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Second, the hardship in not deciding the claim objections would be considerable.
Wilmington and the First Lien Creditors have already engaged in discovery, participated in an
evidentiary hearing, and briefed the contractual issue not once but twice (first when the claim
objections were filed and again in conjunction with the hearing). Whatever cost the litigation
might have entailed, then, has been incurred. Judicial resources have been spent, as well: a
decision has been ready since April 13. Nothing will be saved, and those efforts will potentially
have been wasted, if the decision is postponed. See 13B Charles Alan Wright, Arthur R. Miller
& Edward H. Cooper, supra, § 3532.1 at 372-74 (noting that ripeness is designed to conserve
“judicial energies” and avoid forcing litigants to “bear the burdens” of unnecessary litigation).

The parties that a postponement would affect, moreover, include more than just
Wilmington and the First Lien Creditors. If successful, Wilmington’s objections would benefit
other unsecured creditors. (Hence the submission from the Unsecured Creditors Committee
urging a decision.) A victory for the First Lien Creditors, on the other hand, would be a victory
for the second lien noteholders as well — if, as Wilmington asserts, those noteholders are subject
to an agreement with the same contractual language, so that any deficiency claims they might
have would “be subject to disallowance for the same reasons . . ..” (Bankr. Dkt. Nos. 2030 at 3
n.5, 2031 at 3 n.5). The battle, in other words, is broader than it appears.

Then there is the battleground itself to consider. The contractual dispute here is part of a
much bigger bankruptcy puzzle, one the parties hope to solve through confirmation of a
consensual plan. To that end, they have retained a private mediator, and the negotiations in

which they have engaged off and on since the cases were filed have reportedly intensified of late.

Even after many weeks, however, no resolution has been reached. A decision on the objections
could assist the settlement effort. To delay would serve only to keep alive a contractual dispute
fit for decision now, “prevent[ing] the litigants from shaping a settlement strategy and thereby
avoiding unnecessary costs.” ACandsS, Inc. v. Aetna Cas. & Sur. Co., 666 F.2d 819, 823 (6th
Cir. 1981) (finding insurance coverage dispute ripe although underlying liability had not been
determined).”

The only obstacle to a decision, finally, is “the circumstance always present where
ripeness questions occur, that the issue . . . is one that in the end may never require
adjudication.” 1108 K Street Assoc. v. Jewett, Nos. 91-1548, 91-1627, 91-1628, 1992 WL
237248, at *7 (4th Cir. Sept. 5, 1992). Again, the relevance to the bankruptcy cases of a ruling
on the contractual issue depends on a valuation of collateral that has not happened. But that
obstacle is more apparent than real because a valuation will happen, unless the parties arrive at a

v Most of the time “uncertainty promotes settlements.” Caesars Ent 'mt Operating

Co., etal. v. BOKF, N.A., et al., No. 15 A 149 (Bankr. N.D. Ill. Feb. 26, 2016). But not always.
If uncertainty fails, certainty may help.

27-
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consensual plan, no later than the plan confirmation hearing. See Hudson, 260 B.R. at 431 n.18
(describing the procedural contexts in which valuation can take place, one of which is “a
confirmation hearing”). The disclosure statement hearing is one week away, and the debtors
project a confirmation hearing in six months. The contingency is not “remote,” Sadowski, 441
F.3d at 538, or even much of a contingency.

Because the issue presented is fit for judicial decision and all parties would suffer a
hardship if a decision were withheld, the parties’ dispute is ripe for resolution.?

b. Section 1111(b)(1)(A)

To understand that dispute, some background on section 1111(b)(1)(A) is helpful. A
secured claim under the Bankruptcy Code “means something different” than it does outside of
bankruptcy. In re Okosisi, 451 B.R. 90, 93 (Bankr. D. Nev. 2011). Outside of bankruptcy, a
secured creditor is considered secured regardless of the value of its collateral. Wong v. Green
Tree Servicing, LLC (In re Wong), 488 B.R. 537, 544 (Bankr. E.D.N.Y. 2013). In bankruptcy,
however, section 506(a) of the Code, 11 U.S.C. § 506(a), bifurcates a secured creditor’s claim.
The creditor has a secured claim only up to the value of the collateral; the rest of the claim is
unsecured. Ryan v. United States (In re Ryan), 725 F.3d 623, 624 (7th Cir. 2013).

Sometimes, a secured creditor will lend on a non-recourse basis, meaning that upon a
default the creditor can satisfy the debt only from the collateral itself; the creditor cannot recover
from (i.e., has no recourse against) the debtor personally. See 7 Collier on Bankruptcy
1111.03[1][a][i] at 1111-15 (Alan N. Resnick & Henry J. Sommer eds., 16th ed. 2016). With
non-recourse claims, however, the bifurcation under section 506(a) can prove unfair. Under
section 506(a), the court decides the amount of the creditor’s claim by valuing the collateral. /d.
9 1111.03[1][a][ii]][A]-[B]. Since the claim is non-recourse, any unsecured deficiency claim is
disallowed. Id. § 1111.03[1][a][ii][B] at 1111-17. If the amount of the claim exceeds the court’s
valuation, an undersecured non-recourse creditor ends up “with neither full payment of the loan
nor the right to foreclose on the property, resulting in a windfall to the debtor.” In re B.R.
Brookfield Commons No. 1 LLC, 735 F.3d 596, 600 (7th Cir. 2013).

¥ It is worth noting that the First Lien Creditors never asserted the dispute was

unripe or a decision premature until the court itself raised the issue at the April 13 hearing and
sought statements of position. In their preliminary objection, the First Lien Bank Lenders
suggested in a single sentence that the objections concerned “issues such as valuation,
subordination, and intercreditor relationships, among others, that are more appropriately suited
for confirmation.” (Bankr. Dkt. No. 2229 at 3). But the argument was never developed. The
parties’ evident desire for a decision suggests the issue is fit for decision. See Jowett, 1992 WL
237248, at *7.

-8-
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Congress enacted section 1111(b)(1)(A) to prevent such a windfall. Id.; 7 Collier on
Bankruptcy, supra,  1111.03. Section 1111(b)(1)(A) declares: “A claim secured by a lien on
property of the estate shall be allowed or disallowed under section 502 . . . the same as if the
holder of such claim had recourse against the debtor on account of such claim, whether or not
such holder has such recourse.” 11 U.S.C. § 1111(b)(1)(A). Under this provision, state law and
non-recourse agreements are ignored. 7 Collier on Bankruptcy, supra, 9 1111.03[1][a] at 1111-
14. “[A] secured claim becomes a recourse claim automatically with the filing of a chapter 11
petition” no matter what the loan agreement said. See 1 Collier on Bankruptcy, supra,
1.07[3][d][vi] at 1-39.

Section 1111(b) entitles a creditor to have its non-recourse claim treated as recourse
“because the judicial valuation specific to Chapter 11 was not part of a nonrecourse creditor’s
bargain.” Brookfield Commons, 735 F.3d at 600. By treating a secured creditor’s non-recourse
claim as recourse, section 1111(b)(1)(A) “allows the debtor to retain the property and effectuate
its reorganization, but without frustrating the lienholder’s rights.” 680 Fifth Ave. Assocs. v.
Mutual Benefit Life Ins. Co. in Rehab. (In re 680 Fifth Ave. Assocs.), 29 F.3d 95, 97 (2d Cir.
1994). The potential unfairness of section 506(a) is thus avoided.

c. The Waiver Theory

Section 7.18 of the Collateral Agreement unquestionably makes the obligations of
CEOC’s subsidiaries to the First Lien Creditors non-recourse. Outside of bankruptcy, the First
Lien Creditors would accordingly have rights only against the collateral. In bankruptcy, section
1111(b)(1)(A) treats their non-recourse claims as recourse. Wilmington argues, however, that in
the Collateral Agreement the First Lien Creditors waived that treatment because section 7.18
provided that “no recourse shall be had . . . under any law.” Therefore, Wilmington maintains,
the claims remain secured only and have no unsecured deficiency component.

This argument has considerable force. Under New York law, the “primary objective” of
contract interpretation is “to give effect to the intent of the parties as revealed by the language of
their agreement.” Chesapeake Energy Corp. v. Bank of New York Mellon Trust Co., 773 F.3d
110, 113-14 (2d Cir. 2014) (internal quotation omitted); see also Greenfield v. Philles Records,
Inc., 98 N.Y.2d 562, 569, 780 N.E.2d 166, 170 (2002) (“The fundamental, neutral precept of
contract interpretation is that agreements are construed in accord with the parties’ intent.”). The
best evidence of the parties’ intent “is what they say in their writing.” Greenfield, 98 N.Y.2d at
569, 780 N.E.2d at 170. When that writing is unambiguous on its face, it “must be enforced
according to the plain meaning of its terms.” Id.; see also South Road Assocs., LLC v. I.B.M.
Corp.,4N.Y.3d 272, 277, 826 N.E.2d 806, 809 (2005).

The plain meaning of the phrase “recourse . . . under any law” includes recourse under
the Bankruptcy Code. “Read naturally, the word ‘any’ has an expansive meaning, that is, ‘one or

9.
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some indiscriminately of whatever kind.”” United States v. Gonzalez, 520 U.S. 1, 5 (1997)
(quoting Webster’s Third New International Dictionary 97 (1976)); see also Norfolk S. Ry. v.
Kirby, 543 U.S. 14, 31 (2004) (interpreting contract); United States v. Winans, 748 F.3d 268, 272
(6th Cir. 2014) (“Any means any.”). And the Bankruptcy Code, a federal statute, is indisputably
a “law.” Cf. Walsh v. Dively (In re Dively), 522 B.R. 780, 783 (Bankr. W.D. Pa. 2014) (holding
ERISA provision declaring that ERISA may not be interpreted to alter or impair “any law of the
United States” applied to Code provisions), aff’”d,  B.R. ;2016 WL 502093 (W.D. Pa.
2016). So when section 7.18 says on its face that the First Lien Creditors have no recourse
“under any law,” it means they have no recourse under the Bankruptcy Code — including section
1111(b)(1)(A).

Although this conclusion seems inescapable, the First Lien Creditors offer several
arguments in an effort to escape it.

* The First Lien Creditors argue that a different meaning follows if the phrase is read in
the context of section 7.18 as a whole. Their contextual argument is based on the doctrine
noscitur a sociis: a word’s meaning depends on the meaning of adjacent words. But that
doctrine applies only when contract terms are ambiguous. Bilski v. Kappos, 561 U.S. 593, 604
(2010); United States v. Stevens, 559 U.S. 460, 474 (2010); see also Kese Indus., Inc. v. Roslyn
Torah Found., 15 N.Y.3d 485, 491, 914 N.Y.S.2d 704, 708 (2010). The phrase “under any law”
is not ambiguous. Even if it is, the First Lien Creditors fail to explain persuasively how the other
words in section 7.18 limit its meaning.

* The First Lien Creditors argue that a finding of waiver under New York law requires a
showing Wilmington has not made. They contend that a waiver “must be clearly established and
cannot be inferred from doubtful or equivocal acts or language.” East 56th Plaza, Inc. v.
Abrams, 91 A.D.2d 1129, 1130, 458 N.Y.S.2d 953, 955 (1983); see also Fundamental Portfolio
Advisors, Inc. v. Tocqueville Asset Mgmt., L.P., 7 N.Y.3d 96, 104, 817 N.Y.S.2d 606, 611 (2006)
(stating that a waiver “should not be lightly presumed” and requires “a clear manifestation of
intent” (internal quotation omitted)). But the cases the First Lien Creditors cite — East 56th
Plaza and others — involved waivers of contract breaches through post-breach conduct, not
waivers in the contracts themselves. New York law permits the contractual waiver of statutory
and even constitutional rights unless the waiver violates public policy. Hadden v. Consolidated
Edison Co., 45 N.Y.2d 466, 469, 382 N.E.2d 1136, 1138 (1978). All that is necessary is an
“express agreement.” Id. Section 7.18 is an express agreement.

* The First Lien Creditors insist a waiver would be ineffective because rights under the
Bankruptcy Code cannot be waived. True, debtors have been held protected against purported
prepetition contractual waivers of the benefits of bankruptcy. See, e.g., Klingman v. Levinson,
831 F.2d 1292, 1296 n.3 (7th Cir. 1987). But debtors are one thing, creditors another. There is
no similar protection for creditors — particularly not large, sophisticated creditors represented by

-10-
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large, sophisticated law firms. See, e.g., In re American Roads LLC, 496 B.R. 727, 732 (Bankr.
S.D.N.Y. 2013); lon Media Networks, Inc. v. Cyrus Select Opportunities Master Fund, Ltd. (In
re lon Media Networks, Inc.), 419 B.R. 585, 595 (Bankr. S.D.N.Y. 2009). A contrary decision
from this district, Bank of Am. v. North LaSalle St. L.P. (In re 203 N. LaSalle St. P’ship), 246
B.R. 325 (Bankr. N.D. IIl. 2000), is unconvincing.

Read by itself, then, section 7.18 suggests that the First Lien Creditors have no section
1111(b)(1)(A) rights, and Wilmington’s objections should be sustained.

d. The Contract Documents Read Together

But section 7.18 cannot be read by itself. The language of that section must be
considered not only in the context of the Collateral Agreement but in the context of all the other
documents executed as part of the same transaction — in effect, taking them as a single
agreement. Read as a single agreement, the contract documents exclude section 1111(b)(1)(A)
from the otherwise broad reach of section 7.18.

Under New York law, contractual language cannot be read in isolation but must be
considered in light of the entire agreement. Riverside S. Planning Corp. v. CRP/Extell Riverside,
L.P., 13 N.Y.3d 398, 404, 892 N.Y.S.2d 303, 307 (2009). When a single transaction involves
multiple writings, those writings are treated as the entire agreement and read together. This Is
Me, Inc. v. Taylor, 157 F.3d 139, 143 (2d Cir. 1998); Nau v. Vulcan Rail & Constr. Co., 286
N.Y. 188, 197,36 N.E.2d 106, 110 (1941). Whether multiple writings should be taken as a
single agreement depends on the intent of the parties, a question of fact. TVT Records v. Island
Def Jam Music Grp., 412 F.3d 82, 89 (2d Cir. 2005). But if the writings “reflect no ambiguity as
to whether they should be read as a single contract, the question is a matter of law for the court.”
1d.; accord Genger v. Genger, 76 F. Supp. 3d 488, 497 (S.D.N.Y. 2015).

There is no ambiguity here. The relevant transaction is CEOC’s 2009 issuance of the
first lien notes. The parties’ agreement consisted of multiple documents, including the Collateral
Agreement, the Credit Agreement, and the Intercreditor Agreement. These documents were
plainly “part of a single transaction . . . designed to effectuate the same purpose,” This Is Me,
Inc., 157 F.3d at 143, since each was executed, or amended and restated, to permit the issuance
of the first lien notes and to ensure that the collateral CEOC and its subsidiaries had pledged to
the First Lien Bank Lenders also secured the new debt.

That these documents together formed a single agreement is evident not only from the
structure of the transaction but from terms of the Intercreditor Agreement. The Intercreditor
Agreement contains an integration clause expressly entitled “Integration.” It provides: “This
Agreement together with the other Secured Credit Documents and the First Lien Security
Documents represents the agreement of each of the Grantors and the First Lien Secured Parties
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with respect to the subject matter hereof . . ..” (F.L. Ex. 15 at 22).2 The Intercreditor
Agreement defines “Secured Credit Document” to include the Credit Agreement and the “Loan
Documents (as defined in the Credit Agreement).” The Credit Agreement defines “Loan
Documents” to include “Security Documents” which in turn includes the Collateral Agreement.
(F.L.Ex. 15at7; F.L. Ex. 11 at 57, 77).

The documents are also intertwined in other ways. They refer to each other repeatedly
and depend on one another for several defined terms. (See, e.g., F.L. Ex. 15 at 4-6; W. Ex. 16 at
2,7;F.L. Ex. 11 at 30, 60-61, 66). The Collateral Agreement refers to the Intercreditor
Agreement more than twenty times, makes the Collateral Agent’s rights and remedies subject to
the Intercreditor Agreement, and defers to the Intercreditor Agreement if any terms conflict. (W.
Ex. 16 at 36). The Intercreditor Agreement is similarly dependent on the Collateral Agreement.
It sets priorities for the distribution of the collateral pledged under the Collateral Agreement.
(F.L. Ex. 15 at 7-8). Without the Collateral Agreement, the Intercreditor Agreement would serve
no purpose. The parties could not possibly have meant them to be read separately. Cf. Genger,
76 F. Supp. 3d at 496-97 (finding documents formed an integrated agreement where they made
no sense without each other and attached and cross-referenced each other).

Reading the documents together blunts the force of Wilmington’s argument. Unlike the
Collateral Agreement, the Intercreditor Agreement addresses section 1111(b) directly. Section
4.01(b) provides: “Each of the First Lien Secured Parties waives any claim . . . against the
Collateral Agent . . . arising out of . . . any election by any Applicable Authorized Representative
or any holders of First Lien Obligations, in any proceeding instituted under the Bankruptcy
Code, of the application of Section 1111(b) of the Bankruptcy Code . ...” (F.L. Ex. 15 at 14-
15). Under Wilmington’s reading, section 7.18 would conflict with this provision. Section 7.18
says the First Lien Creditors have no recourse “under any law,” suggesting they have no rights
under section 1111(b). Section 4.01(b) says the First Lien Creditors waive any claim against the
Collateral Agent arising from a section 1111(b) election, suggesting the First Lien Creditors do
have those rights.

Under New York law, though, a contract must be interpreted in a way that gives “full
meaning and effect to all of its provisions.” LaSalle Bank Nat’l Ass’'n v. Nomura Asset Capital
Corp., 424 F.3d 195, 206 (2d Cir. 2005) (emphasis added) (internal quotation omitted); accord
Beal, 8 N.Y.3d at 324, 834 N.Y.S.2d at 47-48. That means two “seemingly conflicting”
provisions must be interpreted in a way that reconciles them, if a reasonable reconciliation that
gives effect to each is possible. Seabury Constr. Corp. v. Jeffrey Chain Corp., 289 F.3d 63, 69
(2d Cir. 2002); Lenart Realty Corp. v. Petroleum Tank Cleaners, Ltd., 116 A.D.3d 536, 537, 984

y The Intercreditor Agreement defines “Grantors” to include the subsidiaries

pledging collateral under the Collateral Agreement. (F.L. Ex. 15 at 4).
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N.Y.S.2d 40, 41 (2014).

A reasonable reconciliation is certainly possible here. The phrase “under any law” in
section 7.18, though broad enough on its face (and when read in isolation) to waive rights under
section 1111(b)(1), must instead be read as more limited. In light of section 4.01(b), section 7.18
must be read as excepting section 1111(b) from the “law[s]” under which the obligations owed to
the First Lien Creditors are non-recourse. Notwithstanding section 7.18, then, the First Lien
Creditors retain their rights to treatment under section 1111(b)(1)(A).

Limiting the effect of section 7.18 in this way reconciles the two provisions and gives
effect to both. It is consistent with the usual rule that where contract terms conflict, specific
terms control over general ones (since section 4.01(b) is specific and section 7.18 general).
Hejna v. Reilly, 88 A.D.3d 1119, 1120-21, 931 N.Y.S.2d 192, 193 (2011); Andersen v. Andersen,
69 A.D.3d 773, 774, 892 N.Y.S.2d 553, 555 (2010).%¥ And it avoids reading section 4.01(b) in a
way that would render superfluous its reference to section 1111(b) (since there would be no
reason for section 4.01(b) to mention section 1111(b) if section 7.18 meant the First Lien
Creditors had no section 1111(b) rights in the first place). Beal Sav. Bank, 8 N.Y.3d at 324, 834
N.Y.S.2d at 47-48 (stating that contract terms should not be read to render them superfluous);
Lawyers’ Fund for Client Prot. v. Bank Leumi Trust Co., 94 N.Y.2d 398, 404, 706 N.Y.S.2d 66,
69-70 (2000).

In short, section 7.18 supports Wilmington’s position that the First Lien Creditors have
waived their section 1111(b) rights — if that section is considered alone. But Wilmington fails to
take into account the other writings making up the 2009 transaction. When those writings are
read together, as New York law says they must be, the most reasonable conclusion is that section
7.18 accomplishes no waiver. Wilmington’s claim objections must therefore be overruled.

e. Wilmington’s Remaining Arguments
In its objections, Wilmington makes its stand mostly on section 7.18, relying on the

breadth of that section. Wilmington offers little that might lead to the same outcome when all of
the contract documents are considered as a single agreement. What it does offer is unpersuasive.

v Here, in fact, the terms of the parties’ agreement would cause section 4.01(b) to

control over section 7.18 even if section 4.01(b) were broader. The Collateral Agreement is
expressly subject to the Intercreditor Agreement and provides in section 7.22 that “[i]n the event
of any conflict between the terms of the [Intercreditor Agreement] and the terms of [the
Collateral Agreement], the terms of the [Intercreditor Agreement] shall govern.” (W. Ex. 16 at
36).
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Wilmington argues that the Collateral Agreement must be interpreted independently from
the Credit and Intercreditor Agreements. Because the subsidiaries are not parties to the Credit
and Intercreditor Agreements, Wilmington says, the Collateral Agreement cannot be read
together with those documents. Wilmington notes that section 7.09(b) of the Collateral
Agreement provides: “Neither this Agreement nor any provision hereof or of any other Security
Document may be waived, amended or modified except pursuant to an agreement or agreements
in writing entered into by the Agent and the Loan Party or Loan Parties . .. .” (W. Ex. 16 at 30).

Wilmington is mistaken. It makes no difference that the contract documents involve
different parties so long as “the parties assented to all the promises as a whole, so that there
would have been no bargain whatever if any promise or set of promises had been stricken.”
Commander Oil Corp. v. Advance Food Serv. Equip., 991 F.2d 49, 53 (2d Cir. 1993) (internal
quotation omitted); see also Genger, 76 F. Supp. 3d at 496-97. The documents here are
interrelated in such a way that without the Collateral Agreement the 2009 transaction could not
have been consummated. The Collateral Agreement recognizes as much in its recitals, stating
that the subsidiaries executed the Collateral Agreement to induce the First Lien Creditors to
extend credit. (W. Ex. 16 at 1). The Collateral Agreement is not a stand-alone document. As
for section 7.09(b) of the Collateral Agreement, that provision is irrelevant. The purpose of
reading the Credit Agreement and Intercreditor Agreement with the Collateral Agreement is not
to “waive[ ], amend[ ], or modify[ ]” its terms. The purpose is to determine the parties’ intent, as
New York law requires.

Wilmington also argues that section 1111(b) does not apply to the First Lien Creditors’
claims at all. Wilmington points out that the CEOC subsidiaries themselves are not obligated on
any of the first lien debt (neither the notes nor the bank loans). Because they are not,
Wilmington continues, no payment could have been demanded from them outside of bankruptcy,
and section 1111(b) does not entitle a non-recourse lender to assert claims against a debtor for
the full amount of the debt when that amount was never the debtor’s obligation.

Again, Wilmington is mistaken. Section 1111(b) does exactly that. It provides recourse
“whether or not recourse exists under applicable non-bankruptcy law.” 680 Fifth Ave., 29 F.3d
at 97. The only prerequisite for section 1111(b) to apply is that the creditor hold a “claim
secured by a lien on property of the estate.” 11 U.S.C. § 1111(b)(1)(A); see also Brookfield
Commons, 735 F.3d at 599; 680 Fifth Ave., 29 F.3d at 98. The debtor and creditor need not be in
“contractual privity” for the creditor to enjoy the “benefits and protection of section 1111(b).”
680 Fifth Ave., 29 F.3d at 98 (holding a creditor entitled to invoke section 1111(b) although the
debtor held property subject to the creditor’s mortgage but had no personal obligation on the
debt). The First Lien Creditors do not lose the “benefits and protections” of 1111(b) merely
because the subsidiaries did not borrow money under the Credit Agreement. /d.

Because the contract documents read together show that the First Lien Creditors did not
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intend in section 7.18 of the Collateral Agreement to waive their section 1111(b) rights,
Wilmington’s claim objections will be overruled.

4. Conclusion

The objections of Wilmington Trust, N.A., as successor indenture trustee for the 10.75%
senior unsecured notes, to the claims of Credit Suisse AG, Cayman Islands Branch, as agent on
behalf of first lien lenders, and UMB Bank, N.A., as successor indenture trustee for the first lien

notes, are overruled.

Dated: May 18, 2016 )
. Soe~r—Co ol s~

A. Benjamin Qoldgar
United States Bankruptey Judge
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