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Special Problems in Ag-Based DIP Financing and Cash Collateral Use 
 

By:  Mark A. Bogdanowicz 
 Howard and Howard Attorneys PLLC 

 
A. Verifying Status of Pre-Petition Perfected Liens on “Farm Products” 

 
1. Definition of “Farm Products.”  Section 9-102(a)(34) of the Uniform Commercial 

Code (“UCC”) defines “farm products” to mean “goods, other than standing timber, 
with respect to which the debtor is engaged in a farming operation” and that are 
 
(A) crops grown, growing, or to be grown, including: 
 

(i) crops produced on trees, vines, and bushes; and 
 

(ii) aquatic goods produced in aquacultural operations; 
 
(B) livestock, born or unborn, including aquatic goods produced in aquacultural 
operations; 
 
(C) supplies used or produced in a farming operation; or  
 
(D) products of crops or livestock in their unmanufactured states. 
 

2. Definition of “Farming Operation.”  Under Section 9-102(a)(35) of the UCC. 
“Farming operation” means “raising, cultivating, propagating, fattening, grazing, or 
any other farming, livestock, or aquacultural operation.” 

 
B. Priority Among Competing Liens 

 
1. State law may give superpriority to “Agricultural Liens”  

 
  Revised Article 9 of the Uniform Commercial Code, as adopted in many states, brought 
agricultural liens within its scope. See, e.g., 810 ILCS 5/9-102(a)(5).  Under Section 9-102(a)(5) 
of the UCC, as adopted in Illinois, an “agricultural lien” is defined as an interest, other than a 
security interest, in farm products 
 

(A) which secures payment or performance of an obligation for goods or services furnished 
in connection with a debtor’s farming operation; 
 
(B) which is created by statute in favor of a person that in the ordinary course of its business 
furnished goods or services to a debtor in connection with a debtor’s farming operation; 
and 
 
(C) whose effectiveness does not depend on the person’s possession of the personal 
property. 

 
There are at least three types of statutory liens in Illinois that involve agriculture: 
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1. agister’s lien, 770 ILCS 40/50; 

 
2. thresherman’s lien, 770 ILCS 40/50a.; and 
 
3. landlord’s crop lien, 735 ILCS 5/9-316. 
 

Of these, only the thresherman’s lien and landlord’s crop lien fall within the definition of 
“agricultural lien” under Article 9 of the UCC in Illinois.  Consequently, the rules for perfection, 
priority, and enforcement of these liens would be provided by Article 9. Perfection is achieved by 
filing with the Secretary of State, and the priority rules of first to file apply. See 810 ILCS 5/9-
310(a), 5/9-322. 
 
 Crop liens, however, receive special treatment under Illinois law with regard to priority.  
In 2002 the legislature added the following provision to the section regarding the establishment 
and treatment of crop liens: 
 

A lien arising under this Section shall have priority over any agricultural lien as defined in, 
and over any security interest arising under, provisions of Article 9 of the Uniform 
Commercial Code.  

 
735 ILCS 5/9-316 (emphasis added).  Consequently, the landlord’s statutory lien for rent against 
crops grown on leased land continues to be superior to any consensual lien that the tenant may 
give on the crops, even those created under Article 9. Schweickert v. Ag Servs. of Am., Inc., 355 
Ill.App.3d 439, 823 N.E.2d 213, 215, 291 Ill.Dec. 203 (3d Dist. 2005).  To the extent that a debtor 
is not current on rent payments for agricultural land, these statutory liens may need be addressed 
in the context of adequate protection issues arising in cash collateral and DIP financing motions. 
 

2. Statutory Liens May Be Avoided In Bankruptcy 
 

An interesting dynamic may arise with respect to the potential avoidance of a landlord’s 
statutory lien for unpaid rent.  Such a lien may be avoided under the Bankruptcy Code. 11 U.S.C. 
§§ 545(3) & (4). See In re Wedemeir, 237 F.3d 938, 941 (8th Cir. 2001); Marshall v. Aubuchon 
(In re Marshall), 239 B.R. 193 (Bankr. S.D. Ill. 1999); Pogge v. Powers (In re Smith), 302 B.R. 
865 (Bankr. C.D. Ill. 2003).  Given that the power to avoid such liens rests with the trustee (or 
debtor-in-possession) rather than with secured lenders, the application of these provisions naturally 
points in the direction of multi-party negotiations with respect to the terms of financing orders in 
order to avoid litigating the interplay of these thorny issues at a critical moment in the bankruptcy 
case.   

 
3. Notice to Buyers of Farm Product - Impact of the Food Security Act   

 
  The Food Security Act of 1985 (FSA), Pub.L. No. 99-198, §1324, 99 Stat. 1354, preempts 
the farm products rule in the Uniform Commercial Code that otherwise may permit a secured party 
to follow its lien into the hands of a buyer. 7 U.S.C. §1631(h). Illinois enacted its own provision 
for notice of secured claims to buyers of farm products. 810 ILCS 5/9-320(f). The purpose of the 
notice is to protect the secured party and prohibit the buyer of farm products from paying the seller 
without including the secured party’s name on the check. 
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 In order to invoke this protection, the holder of the security interest is required to send notice 
to the potential buyers of farm products. The notice must contain: 

 
(I) the name and address of the secured party; 
 
(II) the name and address of the person indebted to the secured party; 
 
(III) the social security number, or other approved unique identifier, of the debtor 
or, in the case of a debtor doing business other than as an individual, the Internal 
Revenue Service taxpayer identification number, or other approved unique 
identifier, of the debtor; and 
 
(IV) a description of the farm products subject to the security interest created by 
the debtor, including the amount of such products where applicable, crop year, and 
the name of each county or parish in which the farm products are produced or 
located.  

 
7 U.S.C. §1631(e)(1)(A)(ii). 
  
 Illinois state law also provides for fines and criminal penalties for selling to parties other 
than as disclosed to a secured party. 810 ILCS 5/9-315.02. Similarly, the FSA provides for 
penalties if the debtor violates the restriction on sale without paying the secured party. 7 U.S.C. 
§1631(h). 

 
 In interpreting the FSA, the Illinois Supreme Court has held that strict compliance with the 
notice provisions of §1631(e) is required for a secured party to obtain the protection provided by 
the FSA. State Bank of Cherry v. CGB Enterprises, Inc., 2013 IL 113836, 984 N.E.2d 449, 368 
Ill.Dec. 503. In State Bank of Cherry, the bank claimed that CGB Enterprises, Inc. failed to protect 
the bank’s security interest in crops that CGB purchased from a farmer. The bank argued that it 
gave notice of the security interest in the crops to CGB pursuant to the FSA and that CGB violated 
the FSA by making payment on the crops directly to the farmer without naming the bank on the 
check. However, neither of the FSA notices at issue included information regarding the names of 
the county where the farm products were produced or located.  
 

Relying upon Farm Credit Midsouth, PCA v. Farm Fresh Catfish Co., 371 F.3d 450 (8th 
Cir. 2004), CGB argued that strict compliance with the §1631(e) notice provision is required for a 
party to recover for failing to protect a security interest in crops. The Eighth Circuit held that FSA 
“does not contain language indicating the required contents of the written notice are merely 
permissive or can be satisfied through substantial compliance.” Farm Fresh Catfish, 371 F.3d at 
453. The appellate court adopted the construction of Farm Fresh Catfish and concluded that 
Congress intended strict compliance with the FSA.  The Illinois Supreme Court affirmed. As a 
result, CGB took free of the bank’s security interest even though CGB knew of its existence. 2013 
IL 113836 at ¶67. 

 
 A bankruptcy court ruled that the FSA protections for a grain buyer of corn and soybeans 
do not extend to the proceeds of those crops. CNH Capital America LLC v. Trainor Grain & Supply 
Co. (In re Printz), 478 B.R. 876 (Bankr. C.D. Ill. 2012).  In Printz, the debtors entered into multiple 
loan and security agreements with CNH Capital America LLC. In addition to filing financing 
statements to perfect a security interest in the debtors’ crop proceeds and other personal property, 
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CNH sent four separate letters to Trainor Grain and Supply Co., a potential purchaser of the crops, 
notifying Trainor of CNH’s lien on the crops. In addition to entering into sale agreements with 
Trainor, the debtors also entered into a number of transactions with Trainor pursuant to which 
Trainor would provide farming inputs.  

 
 A dispute arose between CNH and Trainor when Trainor set-off approximately 
$362,443.49 from the proceeds of crops sold by the debtors against amounts the debtors owed it 
for inputs.  In response to a complaint to determine the validity, priority, and extent of competing 
liens, Trainor argued that the notices sent by CNH were deficient because they all failed to include 
the debtors’ social security numbers and a proper description of the crops subject to the security 
interest.  The bankruptcy court agreed that strict compliance is required for the FSA notice and 
held that Trainor purchased the corn and soybeans free and clear of CNH’s security interest.   
However, the bankruptcy court ruled that the same does not apply to the “proceeds” of the grain. 
The purpose of the FSA is to protect buyers from liability to lien holders when the debtors fail to 
remit the proceeds of products sold. The company, in setting off its preexisting debt against the 
proceeds of the debtors, was acting as a creditor and not as a buyer.  In that capacity, Trainor was 
not entitled to the protection of the FSA. 
 

4. Evaluation and Protection of Government Payments With Regard to the 
Collateral Base 

 
 The treatment of government payments may add an additional layer of complexity and 
uncertainty in determining the extent of a pre-petition lender’s secured claim.  Are government 
payments “proceeds” of crops or general intangibles? See In re Schmaling, 783 F.2d 680 (7th Cir. 
1986) (“payment-in-kind” payments did not constitute crop proceeds). Any security agreement 
limited to crops can avoid this issue by also taking a security interest either in all general 
intangibles or specifically in the various programs that a lender seeks as security. See In re Otto 
Farms, Inc., 247 B.R. 757, 760 (Bankr. C.D. Ill. 2000) (collateral description of “general 
intangibles, including government payments” was adequate to cover government loan deficiency 
payments). It is best to avoid litigation as to whether such a payment is “proceeds.” 
 
 Special care should be taken to specifically identify the program in which borrowers 
participate and analyze the requirements under those programs.  For purposes of solidifying the 
collateral base, creditors must be aware that some programs prohibit or regulate assignments or 
security interests.  For example, the creation of an enforceable security interest in crop insurance 
proceeds requires compliance with the statutory requirements for assignment.  See In re 
Duckworth, Bankruptcy No. 10-83603, 2012 WL 986766 (Bankr. C.D. Ill. Mar. 22, 2012). In 
Duckworth, the bankruptcy court held that the Federal Crop Insurance Act preempted state law 
with respect to the attachment of a lien on an insured’s right to crop insurance proceeds may be 
created, adopting the reasoning of In re Cook, 169 F.3d 271 (5th Cir. 1999).  If the requirements 
for assignment are not satisfied, the creditor will not be able to can obtain a lien or security interest 
on undisbursed crop insurance proceeds.  

 
5. The Impact of the Perishable Agricultural Commodities Act 

 
The Perishable Agricultural Commodities Act (PACA), 7 U.S.C. §499a, et seq., is a 

federally-created statutory trust. The PACA trust protects persons who sell perishable agricultural 
commodities that are not paid. The statutory trust arises when the following occur: 
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 1. The commodities sold are “perishable agricultural commodities.” 7 U.S.C. §499a(b)(4). A 
“perishable agricultural commodity” is defined as fresh fruits or vegetables of every kind and 
character (whether frozen or packed in ice) and cherries in brine. Id. 
 
 2. The purchaser of perishable agricultural commodities is one of the following: 
 
  a. a commission merchant (7 U.S.C. §499a(b)(5)); 
 
  b. a dealer (7 U.S.C. §499a(b)(6)); or 
 
  c. a broker (7 U.S.C. §499a(b)(7)). 
 
 3. The transaction occurs in interstate or foreign commerce. 7 U.S.C. §499a(b)(8). 
 
 4. The suppliers, sellers, or agents have not received full payment on the transaction. 7 U.S.C. 
§499e(c). 
 
 5. The suppliers, sellers, or agents preserve their trust rights by giving written notice to the 
commission merchant, broker, or dealer within the time provided by law. Id. 
 
 Under the PACA, the purchaser holds all perishable agricultural commodities, all products 
derived therefrom, and all receivables or proceeds from the sale of such perishables “in a floating 
trust” for the benefit of the unpaid suppliers, sellers, or agents. See, e.g., G&G Peppers, LLC v. 
Ebro Foods, Inc. (In re Ebro Foods, Inc.), 449 B.R. 759, 762 (N.D. Ill. 2011).  If a debtor is the 
purchaser, the rights of suppliers, sellers, or agents as trust beneficiaries in all inventory, 
receivables, or proceeds from the perishable agricultural commodities are statutorily superior.  
This priority applies even if the creditor holds a perfected security interest in those inventories, 
receivables, or proceeds. A & J Produce Corp. v. Bronx Overall Econ. Dev. Corp., 542 F.3d 54 
(2d Cir. 2008). Consequently, lenders need to ensure that a purchaser-borrower has paid all of its 
suppliers or to be prepared to deal with these superior claims in extending DIP financing or 
negotiating the terms of cash collateral use. 
 
 There is a parallel statutory scheme known as the Packers and Stockyards Act, 1921, 7 
U.S.C. §181, et seq., that provides the same protection for livestock producers. See, e.g., Weichman 
Pig Co. v. Jack-Rich, Inc. (In re Jack-Rich, Inc.), 176 B.R. 476 (Bankr. C.D. Ill. 1994).  Thus, 
similar analysis will be involved for cases involving this type of collateral. 
 

C. Providing “Adequate Protection” for Post-Petition Financing 
 
1. Special Definition Under Chapter 12 

 
Debtors operating in Chapter 12 cases have many of the same powers as debtors-in-

possession in Chapter 11 cases.  Section 1203 of the Bankruptcy Code provides as follows: 
 
Subject to such limitations as the court may prescribe, a debtor in possession shall have all 
the rights, other than the right to compensation under section 330, and powers, and shall 
perform all the functions and duties, except the duties specified in paragraphs (3) and (4) 
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of section 1106(a), of a trustee serving in a case under chapter 11, including operating the 
debtor's farm or commercial fishing operation. 

 
11 U.S.C. § 1203.  Thus, chapter 12 debtors are able to secure post-petition financing, subject to 
the requirements of Section 364 of the Code, and may continue to use cash collateral subject to the 
requirements of Section 363(c)(2) of the Code. 
 

In exercising these powers, Chapter 12 debtors are subject to a unique definition of 
“adequate protection” under Section 1205: 

 
(a) Section 361 does not apply in a case under this chapter,  

 
(b)  In a case under this chapter, when adequate protection is required under   

section 362, 363, or 364 of this title of an interest of an entity in property, such 
adequate protection may be provided by~  

 
(1) requiring the trustee to make a cash payment or periodic cash payments to 

such entity, to the extent that the stay under section 362 of this title, use, 
sale, or lease under section 363 of this title, or any grant of a lien under 
section 364 of this title results in a decrease in the value of property securing 
a claim or of an entity's ownership interest in property;  

 
(2) providing to such entity an additional or replacement lien to the extent that 

such stay, use, sale, lease, or grant results in a decrease in the value of 
property securing a claim or of an entity's ownership interest in property;  

 
(3) paying to such entity for the use of farmland the reasonable rent customary 

in the community where the property is located, based upon the rental value, 
net income, and earning capacity of the property; or  

 
(4) granting such other relief, other than entitling such entity to compensation 

allowable under section 503(b)(1) of this title as an administrative expense, 
as will adequately protect the value of property securing a claim or of such 
entity's ownership interest in property. 

 
11 U.S.C. § 1205.   
 

Absent from this formulation is the “indubitable equivalent” standard set forth in Section 
361(3) of the Code.  Section 1205, enacted in 1986 along with the rest of Chapter 12, was intended 
to statutorily overrule the line of cases requiring compensation to secured creditors for “lost 
opportunity cost” associated with such creditors’ inability to immediately reach their collateral.   
As a policy matter, Congress was concerned that such a requirement would doom Chapter 12 cases 
to failure.  The Supreme Court overruled this interpretation of “indubitable equivalence” for all 
bankruptcy cases two years later.  See United Savings Association of Texas v. Timbers of Inwood 
Forest Associates, Ltd. (In re Timbers of Inwood Forest Associates, Ltd.), 484 U.S. 365 (1988).  
As noted by a leading commentator, “[t]he Timbers decision thus effectively eliminates any 
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meaningful difference between sections 361 and 1205(b).”  8 COLLIER ON BANKRUPTCY, ¶ 1205.01 
(2016).   

 
2. Forms that Adequate Protection Can Take 

 
Among the factors in evaluating adequate protection proposed by debtors in chapter 12 

cases are the following: (1) identifying the risks to the secured creditor’s value resulting from the 
debtor’s request for use of cash collateral and (2) determining whether the debtor’s adequate 
protection proposal protects value as nearly as possible against risks to that value.  In re Martin, 
761 F.2d 472, 476-77 (8th Cir. 1985). 

 
 payment to the prepetition lenders of interest at the non-default rates 

 
 additional replacement security interests and liens upon all crops, whether now 

existing or hereafter arising 
 

 continuing crop insurance and assignment of interests in the crop insurance to the 
prepetition lenders so that in the event of a crop failure the lenders' interests remain 
protected 

 
 junior liens on real and personal property that is not fully encumbered 

 
 replacement liens on post-petition payments from federal programs, including CRP 

payments 
 

 a superpriority administrative claim against the debtors as provided for in section 
507(b) of the Bankruptcy Code to the extent of any diminution in the value of the 
prepetition lenders' interest in the prepetition collateral that the replacement lien 
fails to cover.  

 
3. Liens on Crops To Be Planted in the Future 

 
Debtors can only use cash collateral for their proposed reorganization if they can 

adequately protect the secured creditor’s interest in the cash collateral.  11 U.S.C. § 363(e).  “[I]f 
a creditor is threatened with a decline in the value of the interest in the estate’s property, the estate 
must take action to make up the decline[.]”  In re Markos Gurnee P’ship, 252 B.R. 712, 716 
(Bankr. N.D. Ill. 1997).  In the context of Section 363(e), the debtor is proposing to consume or 
use up the collateral so the standard regarding whether the proposed protection is adequate is a 
strict one.  In re Polzin, 49 B.R. 370, 371-72 (Bankr. D. Minn. 1985).  The burden falls on the 
debtors to establish that the secured creidor’s position is adequately secured.  Id. at 372. 

 
As noted by one court, “[a] lien on crops to be planted is not the indubitable equivalent of 

cash collateral.”  In re Krumm, 87 B.R. 76, 78 (Bankr. D. Neb. 1988).  As the court in Krumm 
observed when discussing replacement liens on future crops: 

 

Reprint permission granted by publisher.
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If the Debtor defaults or becomes unable to perform after having purchased seed, 
fertilizer, fuel, and paid his rent, but before the crop is planted, the Bank, as of that 
point in time, certainly would not be secured by the indubitable equivalence of cash 
collateral.  In all events, repayment of the cash collateral is contingent upon there 
being a crop to harvest. 

Id. at 77.   Future payments to be received by debtors and associated with the harvest are subject 
to many uncertain variables.  Several of these include factors outside chapter 12 debtors’ control, 
such as the weather, commodities prices and the debtors’ ability to complete the harvest.  There is 
an additional risk associated with potential defenses raised by contract counterparties related to the 
purchase of the crops. 

Since the existence and value of the replacement collateral is speculative, debtors seeking 
to use future crops to provide adequate protection often face an uphill battle in contested hearings.  
Indeed, a majority of reported decisions have concluded that such a replacement lien, standing 
alone, does not adequately protect the value of creditors’ liens on cash collateral.  In re Westcamp, 
78 B.R. 834, 837 (Bankr. S.D. Ohio 1987) (noting that the value to a creditor of a lien on an 
existing crop is greater than the promise of a lien on a crop to be grown).   

 Debtors fare much better when a lien on future crops is part of a bundle of additional 
unencumbered collateral offered as adequate protection for the use of cash collateral.  Examples 
of such collateral include (a) multi-peril, all risk-crop insurance, (b) rights to federal funds from 
the Agricultural Stabilization and Conservation Service or under any other similar program, and 
(c) additional sources of income beyond farming operations, such as custom trucking and custom 
hog feeding.  Id. at 839.   

In evaluating the protection offered by crop insurance, it is essential for secured creditors 
to carefully review copies of such policies.  The creditor must be able to identify the nature, extent 
or limits of the crop insurance so that it is able to evaluate what losses would be covered and what 
losses are excluded from coverage.  As the court in Krumm observed when rejecting insurance as 
sufficient adequate protection: 

However, there are many risks beyond his control in the form of drought, flood, 
early freeze, insects or accidental injury or death.  These risks are not fully covered 
by the proposed insurance.  The premium is deductible from the amount payable to 
the insured and only if the crops are completely destroyed by hail or fire, would 
there be sufficient insurance proceeds to repay all of the $150,000.00 sought to be 
used.  If the crop is entirely lost due to other reasons, the insurance proceeds would 
not be sufficient to repay all of the $150,000 cash collateral used. 
 

87 B.R. at 77-78.  Likewise, it is important to consider whether the premiums on such policies 
have been fully funded by existing cash collateral, or whether future premium payments are 
contemplated.  If premiums are to be paid from future revenues, the risk of non-payment is a factor 
weighing against a finding of adequate protection. 

 With respect to additional sources of income, such as “custom farming” secured creditors 
should analyze whether this source of funding is premised upon “smile and handshake” 
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transactions with close family members or whether it arises out of an enforceable contractual right.  
If such income falls into the former category, creditors have no additional source of collateral 
should there be a crop revenue shortfall if family members are unwilling or unable to continue this 
relationship. 
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Chapter	12’s	Original	Problem
•Taxes on the gain on the sale of farm assets

Dealing	with	Tax	Claims	–
Pre-Petition	Sales-
§1222(a)(2)(A)

Joseph	A.	Peiffer
Cedar	Rapids,	IA
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David	Farmer’s	Tax	Basis	1990

•Farmland $160,000	– Beginning	Basis
•Tile 50,000
•Total $210,000	– Adjusted	Basis

Income	Tax	101
• Example:		David	Farmer	purchases	160	A	of	bare	ground	in	1986	for	

$1,000/A.		In	1990	he	adds	tile	costing	$50,000.
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David	Farmer’s	Adjusted	Tax	Basis	After	1997

• Tile	is	depreciated	on	a	straight	line	basis	over	7	years:
• $50,000/7=	$7,143	depreciation	per	year

• Bare	Land	Basis $160,000
• Tile	Beginning	Basis 50,000
• (less)	Depreciation	$7,143	x	7	years (50,000)
• Adjusted	Tax	Basis $160,000

David	Farmer’s	Adjusted	Tax	Basis	1995

• Tile	is	depreciated	on	a	straight	line	basis	over	7	years:
• $50,000/7=	$7,143	depreciation	per	year

• Bare	Land	Basis $160,000
• Tile	Beginning	Basis 50,000
• (less)	Depreciation	$7,143	x	5	years (35,715)
• Adjusted	Tax	Basis $174,285
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How	is	Taxable	Gain	Taxed?

• First,	depreciation	is	recaptured	and	taxed	at	ordinary	income	tax	
rates:
• Taxable	Gain $1,440,000
• (less)	Depreciation	Recapture (50,000)
• Long	Term	Capital	Gain (LTCG) $1,390,000

David	Farmer’s	Taxable	Gain	on	Sale	at	$10,000/A

• Sale	Price 160	A	x	$10,000/A $1,600,000
• (less)	Adjusted	Tax	Basis (160,000)
• Taxable	Gain $1,440,000
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David	Farmer’s	Projected	Taxes	on	Sale	of	
Farm

Type	of	Gain Amount Rate Tax

Depreciation	
Recapture

$50,000 25% 12,500
Long	Term	Cap.	
Gain

$1,390,000 24% 333,600
Total	Federal	Tax $346,100

•LTCG	is	Taxed	at	the	Capital	Gains	
Rate	of	24%

•Depreciation	Recapture	is	Taxed	at	
Ordinary	Income	Tax	Rates
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Congress’s	Solution
§ 1222(a)(2)(A)

Congress’s	Goal
•De-prioritize	taxes	due	to	sale	of	farm	
assets	occurring	before	or	after	filing	
bankruptcy.
•Treating	them	as	pre-petition	unsecured	
claims.
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Chapter	12	Does	Not	Have	a	Short	Tax	Year

• Individual	Chapter	7	&	11	Debtors	can	elect	a	
short	tax	year

Was	the	Intent	of	Congress	Clear?

•Did	it	apply	to	sales	both	before	and	after	
filing?
•What	is	“used	in?”
•How	is	the	amount	of	tax	that	is	de-
prioritized	calculated?
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Knudsen	v.	IRS,	581	F.3d	696	(8th Cir.	2009)

- Applies	to	Both	Pre-Petition	&	Post-Petition	Sales
- Post-petition	tax	was	incurred	by	the	estate	without	

reference	to	whether	there	was	a	separate	tax	entity



AMERICAN BANKRUPTCY INSTITUTE

49

Circuit	Split	Develops

8th Cir.	
•Applies	to	post-
petition	sales

9th Cir.
•Does	not	apply	to	
post-petition	sales

Hall	v.	United	States, 617	F.3d	1161	(9th Cir.	2010)

• § 1222(a)(2)(A)	 does	NOT apply	to	post-petition	sales
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Hall’s Collateral	Damage
•Taxes	on	post-petition	sales	
cannot	be	paid	from	estate	
assets.		132	S.Ct.	@1890.

Hall	v.	United	States	

•Circuit	split	resolved	
•§ 1222(a)(2)(A)	does	not apply	to	post-
petition	sales	
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What	Assets	Qualify	for	§ 1222(a)(2)(A)	
Treatment?		

Asset	Sold Any	Farm	Asset Used	in	 Debtor’s	Farming	Operation

Yes No Yes No Yes No

Sow	Herd X X X

Farrowing	Equipment X X X

Livestock	Trailer X X X

500	Shares	Iowa	Premium	Select X X X

Soybeans	not	 fed X X X

Corn	 fed	to	hogs X X X

Farmland X X X

Remainder	Interest ? ? ?

Timing	of	Asset	Sales	To	Use	§1222(a)(2)(A)

Assets	must	be	sold	in	the	tax	year	before	filing	
Chapter	12.

Does	not	allow	farmer	to	file	Chapter	12	then	
decide	what	to	sell	to	“right-size” the	operation.
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Step	1:		Complete	Normal	Tax	Return

Step	2:		Complete	Pro-forma	Tax	Return	excluding	income	from	sale	of	
farm	assets

Step	3:		Subtract	tax	shown	on	Pro-forma return	(priority	tax)	from	tax	
shown	on	Normal	Tax	Return

Result	is	tax	treatable	under	§ 1222(a)(2)(A).

Marginal	Methodology

24

How	is	De-prioritized	Tax	Calculated

Knudsen	– Marginal	Approach
• Pro-forma	return	is	used	so	that	

Debtor	gets	the	benefit	of	the	
marginal	tax	rates
• Lowers	taxes	to	be	paid	by	

Debtors

IRS	– Proportional	Tax
• Treats	each	dollar	of	tax	

identically
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- Treats	each	dollar	of	income	proportionately

- Results	in	higher	priority	tax	and	lower	de-prioritized	tax

Proportional	Methodology	-- IRS

26

Tax on Return

Traditional Return $55,319  

(less)Pro-forma Return –
Priority Tax Must be Paid

(1,413)

Tax Treatable under
§1222(a)(2)(A)

$53,906

Marginal	Method	– Knudsen	v.	IRS

25



54

2017 CENTRAL STATES BANKRUPTCY WORKSHOP

Marginal
Debtors

Proportional
IRS

Traditional	Tax $55,319 $55,319

Priority	Tax 1,143 30,167

De-Prioritized	Tax $53,906 $8,816

Comparisonof		Taxes

28

IRS	Proportional	approach
Non-Gain	(Priority	Claim) Gain	(General	Claim)	Subject	to	§

1222(a)(2)(A)

Total	Income $225,833 $169,597 75.0% $56,236 25.0%
- ½	SE	Tax (7,588)
- Health	Ins. (6,780)
AGI 211,465
-Std.	Deduction (9,700)

-Exemptions (18,600)
Taxable	Income $183,165

Income	Tax $40,666 $30,500 75.0% $10,166 25.0%
SE	Tax 15,176 15,176 100.0% 0 0.0%
Total	Tax $55,842 $45,676 82.0% 10,166 18.0%
Tax	Withheld (282) (282) 100.0% 0 0.0%
Fuels	Credit (238) (238) 100.0% 0 0.0%
Net	Tax	Due $55,322 $45,156 $10,166
Payment (8,000) (6,530) 82.0% (1,470) 18.0%

Tax	Balance $47,322 $38,626 $8,696

Interest $663 541 82.0% 122 18.0%
Total $39,167 $8,816
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Chapter	12	Needs	to	be	Fixed
-- The	Code	needs	to	be	revised	to	fix	Hall so	Post-petition	sales	qualify

-- Debt	limit	needs	to	be	significantly	increased	from	the	current	
$4,153,150	to	at	least	$10,000,000
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF IOWA 

 
 

IN RE: 
 
JOHN Q. DEBTOR and JANE Q. 
DEBTOR, 
 
  Debtors. 
 

 
Chapter 12 
 
Bankruptcy No. 12-34567 
 
FIRST AMENDED CHAPTER 12 
PLAN OF REORGANIZATION 
 

 

 Debtors John Q. Debtor and Jane Q. Debtor propose this Chapter 12 Plan of 
Reorganization for the resolution of outstanding claims against the bankruptcy 
estate.  Debtors file this Plan pursuant to 11 U.S.C. § 1221, and assert the contents 
herein meet the requirements for confirmation pursuant to 11 U.S.C. § 1222, 1225.  
This Plan is the Debtors’ proposal to clear their debts owed on the Petition Date and 
the additional debts they will incur during this Chapter 12 case.  
 

ARTICLE I.  INTRODUCTION AND PLAN OVERVIEW 
 

1.1 Background Information.  John Q. Debtor and Jane Q. Debtor are 74 and 
71 years old, respectively.  They live on an acreage on the far west side of 
Anytown, Iowa, and orchestrate their farming and other business interests 
from that location.  John began farming part-time in about 1968, and 
transitioned to full-time farming in 1972.  He had a separate farming 
operation from his brother and dad, but the three commonly helped each 
other on the three farms.  Now, after experiencing series of unfortunate 
circumstances, John seeks to use his years of farming knowledge to 
implement a successful Chapter 12 bankruptcy proceeding.  Jane assists 
with farming activities.  She is a former Methodist pastor, and, now retired, 
enjoys watching their nine grandchildren and eight great-grandchildren 
(with a ninth on the way) as time allows.  Through this Chapter 12 
bankruptcy, the Debtors’ plan to repay the remaining indebtedness on their 
family homestead and a portion of the debts incurred as a result of 
rightsizing their farming operation.  Chapter 12 is necessary as the income, 
capital gain, and depreciation recapture taxes occasioned by the sale of farm 
assets are projected to exceed $250,000, and Chapter 12 allows the Debtors’ 
to de-prioritize these taxes pursuant to 11 U.S.C. § 1222(a)(2)(A).    

 
1.2 Petition Date.  On May 27, 2016 the Debtors filed their Petition for 

Reorganization under Chapter 12 of the United States Bankruptcy Code 
(11 U.S.C. §§ 1201 et seq.). 

 
1.3 Income Payment Summary.  The Debtors will make payments as required 

by 11 U.S.C. §1222(a)(1) and as further described in this Plan.  After careful 
analysis, the Debtors assert that this Plan generates a higher yield for 
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creditors than what would be realized under a Chapter 7 (straight 
bankruptcy) liquidation.  If the Debtors’ bankruptcy estate were liquidated 
in a Chapter 7 proceeding, no dividend or property would be available for 
distribution to any allowed unsecured claim.   

 
1.4 Creditor Approval Unnecessary.  The Plan need not receive creditor 

approval as a prerequisite to confirmation, 11 U.S.C. § 1225, but the Court 
must find the Plan was proposed in good faith and complies with the other 
requirements of § 1225.  If this Plan is not accepted and approved, the Court 
may: (i) dismiss the case; or (ii) allow the Debtors to propose another plan.  
This Plan is the Debtors’ first proposed plan under § 1221 et seq., and the 
Debtors fully advocate that should the Court disagree with the Debtors and 
find that the Plan is not confirmable, the Court also grant the Debtors time 
to amend and propose another plan. 

 
1.5 General Prohibition on Conversion.  The Debtors are farmers.  This case 

cannot be converted to liquidation under Chapter 7 without their consent, 
except for fraud in connection with the case.  11 U.S.C. § 1208(d). 

 
ARTICLE II.  IDENTIFICATION OF CLAIMS AND INTERESTS AND 

JOHNRAL PROVISIONS. 
 

2.1 Date of Determination of Claims.  Unless otherwise provided by this Plan, 
all claims arising prior to the Petition Date shall be fixed and determined 
based upon rights and obligations existing on the Petition Date, and all 
unpaid claims or expenses arising after the Petition Date shall be fixed as 
of the date that payment is due.  

 
2.2 General Rules of Classification.  Unless otherwise provided by this Plan, a 

claim is classified in a particular Class for distribution purposes only to the 
extent the claim has not been paid, released or otherwise satisfied and 
qualifies within the description of that Class, and is classified in another 
Class or Classes to the extent any remainder of the claim qualifies within 
the description of such other Class or Classes. 

 
2.3 Secured Claims.  Claims shall be treated as secured only to the extent such 

claims do not exceed the value of the Debtors’ assets (existing on the 
Petition Date) found by the Court to be valid security for said claims.  11 
U.S.C. § 506; Fed. R. Bankr. P. 3012. 

 
2.4 De-prioritized Claims of Governmental Units.  Pursuant to 11 U.S.C. § 

1222(a)(2)(A), if a priority claim owed to a governmental unit arises as a 
result of the sale, transfer, exchange, or other disposition of any farm asset 
used in the debtor’s farming operation, then that claim shall be treated and 
discharged as an unsecured claim.   
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2.5 Combined Classification and Treatment.  This Plan combines the 
classification and treatment of claims as provided below. 

 
ARTICLE III.  CLASSIFICATION AND TREATMENT OF ALLOWED 

CLAIMS, EXPENSES, AND INTERESTS 
  

3.1 Class 1: Priority Claims.  Class 1 shall consist of any claim entitled to 
priority under § 507(a) of the Bankruptcy Code, other than: (i) those claims 
and expenses within Class 2 to the extent those claims would qualify within 
this Class 1; and (ii) the claims of the United States of America and the 
State of Iowa to the extent that the claims of those governmental units are 
classified and treated under Class 3.  All claims in Class 1 shall be paid in 
full within five years after the Effective Date unless the holder of a 
particular claim agrees to a different treatment.   

 
3.2 Class 2: Administrative Expense Claims.  Class 2 shall consist of 

Administrative Expenses.  All claims in Class 2 shall be paid in full at such 
time as such claims receive court approval or become due in the ordinary 
course, unless the holder of a particular claim agrees to a different 
treatment.  As of April 25, 2017, the balance due to Peiffer Law Office, P.C. 
is $13,323.73.  There is currently $17,302.50 being held in trust by Peiffer 
Law Office, P.C. 

 
3.3 Class 3: Claims of Governmental Units Treated as Unsecured Claims 

Pursuant to 11 U.S.C. § 1222(a)(2)(A).  The Debtors owe claims to the 
United States of America through the Internal Revenue Service and the 
State of Iowa through the Iowa Department of Revenue for income taxes 
arising as a result of their sale of farm assets used in farming in 2015.  
These tax claims that qualify for treatment under 11 U.S.C. § 1222(a)(2)(A) 
are in this Class 3 and shall be treated and discharged as unsecured claims, 
and shall be equal to that amount of tax resulting on the income tax return 
as if the taxable income for the sale, exchange, transfer or other disposition 
of the farming asset was excluded from that tax return, and from the tax 
resulting had that taxable income been excluded on the Debtors’ return.  
The computation of claim amount subject to unsecured treatment and 
discharge described in the preceding sentence is known as the marginal 
method approved by the Court in In re Knudsen, 581 F.3d 696 (8th Cir. 
2009).   

 
The computations under the marginal method are employed by comparison 
of the Debtors’ 2015 income tax return and a pro forma income tax return.1  
The pro forma return is not a true tax return, but instead an analytical tool 
to determine, first, how much tax was generated by the sale, exchange, 
transfer, or other disposition of the farming assets that can be classified 

1 The Debtors submit their pro-forma income tax returns as Schedule 4. 
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and treated as an unsecured claim pursuant to 11 U.S.C. §1222(a)(2)(A), 
and, second, to determine the amount of tax that should be treated as 
priority tax that will be paid in full pursuant to the Plan.  The calculation 
of the tax claims of the IRS and IDOR qualifying for classification in this 
Class 3 and treatment as unsecured claims pursuant to 11 U.S.C. 
§1222(a)(2)(A) is stated as follows: 
 

Return Federal Iowa 
2015 (amended) $207,818.00 $55,791.00 
2015 (pro forma) $0.00 $0.00 
Tax Qualifying Under  
§ 1222(a)(2)(A) 

$207,818.00,  
plus any penalties and 

interest 

$55,791.00,  
plus any penalties and 

interest 
 
The treatment for unsecured claims is set forth in Class 5 below.  Pursuant 
to 11 U.S.C. § 1222(a)(2)(A), the tax claims in this Class 3 treated as 
unsecured claims in Class 5 shall only be discharged when the Debtors 
obtain their Chapter 12 discharge.  The priority tax claims as shown on the 
Pro Forma tax return are priority tax claims that shall be paid over the life 
of this plan. 

 
3.4 Class 4: AnyBank.  The secured claim of AnyBank is in this Class 4.  As 

security AnyBank holds a mortgage on real estate, the Debtors’ homestead, 
located at 1234 5th St., Anytown, IA 50000, and legally described on Exhibit 
“A” attached to the Debtors’ Schedule A/B, and holds security interests in 
government program payments.  The claim is deemed to be an allowed 
secured claim up to the value of collateral as stated in the Debtors’ 
Schedules, $116,420.00. The treatment and repayment of claims within this 
Class 4 are in full and complete substitution of the terms of repayment in 
any note, contract, or other claim for any claim within this Class 4.      
 
The Debtors owed $103,427.34 on the Petition Date and have continued to 
make ordinary mortgage payments of $1,300.00 per month for since filing,2 
leaving a balance of $93,927.40 to be repaid in this Plan, assuming no more 
payments are made prior to confirmation.  Debtors shall be given credit for 
all payments made between the date of filing this plan and the date of 
confirmation.  In October of 2016, Debtors received government agriculture 
risk coverage program payments in the total amount of $25,432.00.  At the 
current time, Debtors have approximately $19,000.00 left from the 
government payment as they have been living on it while they worked less 
as their daughter was ill and died this spring.  Upon confirmation of this 
Plan, the post-petition payments made to AnyBank shall be deemed 
authorized principal payments and not subject to recovery under the 
Bankruptcy Code.  Within thirty-days after the Confirmation Date, the 

2 June of 2016 through April of 2017.  
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Debtors shall transfer the remainder of their government program ARC 
payments to AnyBank as a return of collateral and for application against 
the principal due on its Class 4 claim.   The payment of the funds remaining 
from the government program payment will reduce principal, however, it 
will not decrease the monthly payment due AnyBank.  If government 
program payments are received in the future, they shall be paid directly to 
AnyBank as additional principal payments.    
 
Payment of AnyBank’s current claim of $93,927.40 shall be amortized over 
a period of fifteen years with interest accruing at the rate of 3.86% so that 
the payments shall be $688.20.  The first payment shall be due on the 1st 
day of the month following confirmation of this plan. 
 
For purposes of illustration only, assume that the Confirmation Date is 
June 6, 2017.  The Debtors would make their first payment of $688.20 by 
July 1, 2017, and by the first of each month thereafter.  Upon repayment as 
described herein AnyBank shall release its mortgage on real estate.   

 
3.5 Class 5: General Unsecured Claims.  Class 5 shall consist of all claims 

allowed under § 502 of the Bankruptcy Code and not included in Classes 1, 
2, 3, or 4, and includes without limitation the unsecured portion (if any) of 
the claims in Class 4.  The claims within Class 3 shall receive treatment 
pursuant to the treatment of claims within this Class 5.  Claims in Class 5 
shall be paid pro-rata from the payments made by the Debtors to the 
Chapter 12 Trustee. 
 

 
ARTICLE IV.  ALLOWANCE AND DISALLOWANCE OF CLAIMS 

 
4.1 Delay in Distribution to a Disputed Claim.  No distribution will be made on 

account of a Disputed Claim unless such claim is allowed by a final non-
appealable order. 
 

4.2 Settlement of Disputed Claims.  The Debtors shall have the power and 
authority to settle and compromise a Disputed Claim with court approval 
and compliance with Rule 9019 of the Federal Rules of Bankruptcy 
Procedure. 

 
4.3 Claim Deadlines and Amendment.  As of the Confirmation Date, all pre-

petition claims timely filed under Fed. R. Bankr. P. 3002(c) and amended, 
if applicable, shall be fixed and not subject to further amendment or 
alteration, except to the extent that any such claim is or becomes a Disputed 
Claim.  Absent consent of the Debtors, all pre-petition claims not timely 
filed under Fed. R. Bankr. P. 3002(c) shall be barred.  To the extent that, as 
of the Confirmation Date, pre-petition claims may still be timely filed under 
Fed. R. Bankr. P. 3002(c), such claims may continue to be timely filed and 
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amended after the Confirmation Date in accordance with Fed. R. Bankr. P. 
3002(c), but shall become fixed and not subject to further amendment or 
alteration, except to the extent that any claim is or becomes a Disputed 
Claim, upon the expiration of the timely filing periods contained within 
Fed. R. Bankr. P. 3002(c).  Nothing in this paragraph limits the Debtors’ 
right to amend or file claims on a creditor’s behalf, or to object to a claim, 
or resolve or settle a Disputed Claim.   

   
ARTICLE V.  MEANS FOR IMPLEMENTATION OF THE PLAN 

 
5.1 Sources and Use of Farm Income.  The Debtors’ farm income shall come 

from the sale of corn and soybeans.  The income projected by Debtors is set 
forth on the attached feasibility analysis, Schedule 2.  The actual amount 
of the farm income is not easily predictable. 
 

5.2 Use of Off-Farm Earnings.  The off-farm earnings of the Debtors will be 
utilized for day-to-day living expenses and taxes, and to make payments to 
creditors in Classes 1, 2, and 4 as fully set forth below.  John Debtor is 
currently employed by Trucking Company, LLC as a truck driver.  His net 
wage income after accounting for tax withholdings, Social Security, etc., is 
projected to be $20,717 per year based upon current earnings rates and 
daily load estimates.   

 
5.3 Feasibility Analysis.  Attached hereto and incorporated herein is Schedule 

2, which demonstrates the feasibility of this Plan. 
 

5.4 Payments to Trustee.  The Debtors shall submit to the Trustee monthly 
payments after paying ordinary living expenses and taxes and after 
payments are made to creditors in Classes 1, 2, and 4.  Payments shall be 
in the amount of $100.00 per month, and may be increased or decreased by 
motion and proof of a material change in the Debtor’s financial 
circumstances as existing at the time first set for confirmation of this Plan.  
Payments shall be made over a period of 36 months with the first payment 
due in the month following the Effective Date.  The payments described in 
this section are payments under the plan for purposes of 11 U.S.C. § 1228.   

 
5.5 ARC Payments.  If the Debtors receive ARC payments in the future, they 

shall be paid to AnyBank for application against the Class 4 within thirty 
days after the later of the Effective Date or receipt of the ARC payment.   

 
5.6 Reporting Requirements.  The Debtors shall continue to make periodic 

monthly reports for three years after the Effective Date, except that in no 
event shall such reporting be submitted for a period shorter than a 
quarterly monthly report, and such reporting may be waived entirely by the 
Trustee unless another party-in-interest or the Office of the United States 
Trustee gives notice of a request for periodic monthly reports to the Trustee 



AMERICAN BANKRUPTCY INSTITUTE

63

Page 7 of 15

and the Debtors.   
 

ARTICLE VI.  INTEREST, PENALTIES, AND ACCELERATION 
 

6.1 Interest Accrual.  Unless specifically provided in this Plan: (i) no creditor 
shall accrue interest on its claim after the Petition Date; and (ii) interest on 
an allowed secured claim shall begin to accrue at the rate set forth in this 
Plan on the Effective Date. 
 

6.2 Exclusion of Fees and Costs.  Each creditor waives and is excluded from 
collecting: (i) default interest and penalties under any contract or other 
agreement; (ii) any and all rights to accelerate payment except as provided 
herein; (iii) contractual attorneys’ fees unless the contract giving rise to the 
claim so provides and the claim is an allowed secured claim, in which case 
such fees may be allowed only to the extent of over-security as it existed on 
the Petition Date.   

 
6.3 Payment of Creditor’s Attorneys’ Fees. Attorneys’ fees included as a claim 

or part of a claim by a creditor shall be paid only if the amount of the fee is 
itemized and reasonable as determined by the Debtors.  If the creditor 
disagrees with the Debtors’ determination, then the recovery of fees shall 
be determined by the Court.  Any creditor seeking the payment of attorneys’ 
fees shall supply the Debtors with requested information sufficient for the 
Debtors to determine fee reasonableness. 

 
ARTICLE VII.  DISTRIBUTIONS, FEES, AND DISCHARGE 

 
7.1 Payment Provisions Applicable to All Classes.  The following payment 

provisions are applicable to all classes unless otherwise specifically 
provided in this Plan:  
 

a. The payments, distributions, and other treatments provided with respect 
to each Class shall be in complete satisfaction, discharge, and release of the 
claims and allowed interests in such Class except as otherwise expressly 
provided with respect to a Class. 
 

b. Notwithstanding any other provisions of the Plan specifying a date or time 
for the payment or distribution of consideration hereunder, payments and 
distributions with respect to any claim and interest which at such date or 
time is contingent shall not be made until such claim or interest becomes 
non-contingent, whereupon such payments and distributions shall be made 
promptly and in accordance with the provisions of this Plan.   

 
c. Payment owed by the Debtors under the Plan may be prepaid at any time 

on or after the Confirmation Date, in whole or in part, without premium, 
penalty, or discount. 
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7.2 Payments by Debtors.  Debtors are authorized to make direct payments to 

creditors in Classes 1, 2, and 4, and to the extent not within those Classes, 
for their ordinary living expenses and taxes. 

   
7.3 Trustee Fees. The Trustee shall receive fees from the payments made by 

the Debtors under Section 5.4 for distribution to claims receiving treatment 
under Class 5.  The Trustee shall compute and deduct her statutory trustee 
fees from these payments the Debtors make to the Trustee for distribution 
to holders of all classes of creditors whose claims are paid by the Trustee 
under the Plan.  In no event shall the Trustee receive a fee for payments 
made by the Debtors directly to creditors or the holders of claims in any 
Class, and including payments made to the Debtors’ attorneys.   
 

7.4 Payments by Trustee.  After deducting trustee fees, the Trustee shall be 
obligated to remit pro-rata payments to the claims receiving treatment 
under Class 5, including those claims within Class 3. 

 
7.5 Discharge.  The Debtors shall be eligible for discharge upon the later of 

three years after the Confirmation Date or the Debtors’ completion of full 
payments to the Trustee under Section 5.4.  Nothing in this section limits 
the applicability of 11 U.S.C. § 1228(b).  Upon entry of the Order of 
Discharge all claims subject to discharge, including but not limited to 
claims in Class 3, shall be discharged.     

 
ARTICLE VIII.  COVENANTS OF DEBTORS 

 
8.1 Covenants of Debtors.  Until payment in full of the amounts stated in 

Section 5.4 or until such other time as may be expressly specified below 
with respect to any individual covenant, whichever is earlier, Debtors 
covenant that they shall do the following: 
 

a. Maintain insurance with responsible and reputable insurance companies 
on such of their properties and against such risks as is customarily 
maintained by reputable businesses engaged in similar business and 
owning or operating similar properties in the same general areas in which 
the Debtors operate.   
 

b. Pay and discharge all material claims and obligations, including, without 
limitation, claims and obligations for rent, labor, services, materials, and 
supplies; and, 

 
c. All taxes, assessments and governmental charges or levies imposed upon 

Debtors or their income or profits, or upon any property belonging to 
Debtors, prior to the date on which the same shall be in default, which, if 
unpaid, might become a lien or charge upon the property of the Debtors; 



AMERICAN BANKRUPTCY INSTITUTE

65

Page 9 of 15

provided that Debtors shall not be required to pay any tax, assessment, 
charge, levy, obligation, or claim, payment of which is being contested in 
good faith by appropriate proceedings promptly initiated and diligently 
conducted.  Nothing in this subparagraph alters the classification and 
treatment of claims within Class 3. 

 
ARTICLE IX.  EVENTS OF DEFAULT; ACCELERATION 

 
9.1 Events of Default.  The occurrence of any of the following shall constitute 

an event of default by the Debtors under the Plan: 
 

a. Failure on the part of the Debtors to pay fully when due any payment 
required to be under the Plan, and upon the expiration of a thirty-day grace 
period starting the day after the date that any such payment was due.   
 

b. Failure on the part of Debtors to perform or observe: (i) any term of 
provisions set forth in Article VIII which fairly remains uncured for a period 
of fifteen days; or (ii) any other term or provision of the Plan other than 
those set forth in sub-paragraph (a) above, which failure remains uncured 
for a period of fifteen days. 
 

9.2 Notice of Default and Acceleration.  If an event of default by the Debtors 
occurs, and such default is not cured within thirty days after a notice of 
default is served upon the Debtors and their counsel in the manner 
prescribed in this Plan by the entity affected by the default, the entire 
remaining claim may be accelerated and become due and payable upon the 
service of an Acceleration Notice.  If Debtors timely cure the default the 
Debtors’ obligation shall not be accelerated. 

 
ARTICLE X.  RETENTION OF JURISDICTION 

 
10.1 The Court shall retain jurisdiction of this Chapter 12 case pursuant to and 

for the purposes set forth in 11 U.S.C. § 1229 and as follows: 
 

a. To hear and determine any and all pending applications for the rejection, 
assumption, or assignment of executory contracts or unexpired leases or 
licenses and the allowances of claims resulting therefrom. 
 

b. To determine and adjudicate adversary proceedings, contested matters, or 
other cases and controversies initiated by the Debtors, whether pending 
before or after the Confirmation Date. 
 

c. To determine and adjudicate any and all pending contested matters. 
 

d. To hear and determine any objections to claims filed both before and after 
confirmation, including objections to the classification of any claim or 
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interest and to allow or disallow any disputed claim in whole or in part. 
 

e. To determine the amount, priority, and validity and security of any claim 
asserted by a Secured Creditor. 
 

f. To hear and determine all applications for compensation of professional 
persons in reimbursement of expenses under §§ 330 and 331 of the 
Bankruptcy Code. 
 

g. To enter and implement such orders as may be appropriate in the event 
confirmation is for any reason stayed, reversed, revoked, modified, or 
vacated. 

 
h. To hear the Debtors’ application, if any, to modify the Plan in accordance 

with §1223 or §1229 of the Bankruptcy Code.  After confirmation, the 
Debtors may institute proceedings in the Bankruptcy Court to remedy any 
defect or omission or reconcile any inconsistencies in the Plan or 
Confirmation Order, provided that prior notice of such proceedings is 
served in accordance with the Federal Rules of the Bankruptcy Procedure. 

 
i. To hear and determine disputes arising in connection with the Plan or its 

implementation. 
 
j. To hear any other matters not inconsistent with Chapter 12 or the 

Bankruptcy Code 
 

ARTICLE XI.  MISCELLANEOUS 
 

11.1 Notices.  All notices required or permitted to be made in accordance with 
the Plan shall be in writing and shall be delivered personally or by 
registered or certified mail: 
 

a. If to the Debtors at 1234 5th St., Anytown, IA 50000 with copies to Joseph 
A. Peiffer, Peiffer Law Office, P.C., P.O. Box 11425, Cedar Rapids, IA 
52410-1425.  No notice to Debtors shall be deemed sufficient or effective 
under this Plan unless notice is provided to Debtors’ counsel.  
 

b. If to a holder of an Allowed Claim or allowed interest at the address set 
forth in its proof of claim or proof of interest or, if none, at its address set 
forth in the Schedule prepared and filed with the Court pursuant to Rule 
1007(b). 
 

c. Notice shall be deemed given when mailed.  Any entity may change the 
address at which it is to receive notices pursuant to the Plan by sending 
written notice pursuant to the provisions of this Section 13.1(a) to the 
person to be charged of the knowledge of such change. 
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11.2 Successors, Heirs, and Assigns.  The provisions of this Plan shall be binding 

upon all entities and their successors, heirs, and assigns.  
  
11.3 Exclusive Collection Action.  The means of payment described in this Plan 

are, absent an event of default of this Plan, the exclusive means of post-
petition payment of any and all claims, and no creditor shall take action to 
collect on any claim, whether by offset or otherwise, unless specifically 
authorized by this Plan.  Any action taken on or between the Petition Date 
and Confirmation Date shall be reversed and refunded to the appropriate 
entity if such action is not specifically authorized by this Plan.  This 
paragraph does not curtail the exercise of a valid right of setoff permitted 
under § 553.     

 
11.4 Amendments and Waivers. Except as otherwise specifically set forth in the 

Plan, any term of the Plan may be amended and the observance of any term 
of the Plan may be waived provided that all holders of claims who are 
affected by said amendment or waiver have received notice of said proposed 
amendment or waiver and have consented in writing to said change.  Also, 
the Plan may be amended as provided by law. 

 
11.5 Expenditure Liquidation and Recovery.  The Debtors shall not be subject to 

the administrative burdens of policing creditor compliance with the terms 
of this Plan, and, if it is determined by the Bankruptcy Court that any 
entity or party-in-interest has violated any provision or term of this Plan, 
the Debtors are entitled to and shall recover all costs, fees, and expenses 
reasonably related thereto.  Debtors may submit any claim for costs, fees, 
and expenses allowed under this section pursuant to Fed. R. Bankr. P. 7054, 
except that any claim under Fed. R. Bankr. P. 7054(b)(2) may be made up 
to thirty days after the entry of judgment or order.  

  
11.6 Each Provision Material.  Each section, provision, and term of the Plan is 

material to the Plan, and unless otherwise provided by the Plan, any 
violation of such section, provision, or term of the Plan shall constitute a 
material breach and default of the Plan.  Default by the Debtors and rights 
and remedies based thereunder are more specifically provided in Article IX. 
 

11.7 Reservation of Rights.  Neither the filing of this Plan, nor any statement or 
provisions contained herein, shall (a) be or be deemed to be an admission 
against interest, and (b) until the Effective Date, be or be deemed to be a 
waiver of any rights which any creditor might have against Debtors or any 
of their properties or any other creditor of Debtors, and until the Effective 
Date all such rights are specifically reserved. If the Effective Date does not 
occur, neither this Plan, nor any statement contained herein, may be used 
or relied upon in any manner in any suit, action, proceeding, or controversy 
within or outside Debtors’ Chapter 12 reorganization case. 
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11.8 Governing Law.  To the extent that the Plan is considered by federal law to 

operate as a contract between entities bound by the confirmed Plan, such 
contract shall be interpreted and construed in accordance with the laws of 
the State of Iowa, except that no presumption or construction of ambiguities 
against the drafter shall apply.   

 
11.9 Effects of Confirmation.  Upon entry of the Confirmation Order, all property 

of the Estate and that property treated under the Plan shall vest or re-vest 
in the Debtors, and the Debtors shall assume the management of all of the 
same.   

 
ARTICLE XII. DEFINED TERMS, RULES OF INTERPRETATION, AND 

COMPUTATION OF TIME 
 

12.1 Defined Terms.  Unless specifically defined below, the words used in the 
Plan are considered to have, and should be understood to have, the meaning 
set forth in the Bankruptcy Code, 11 U.S.C. § 101, supplemented by their 
ordinary every day meaning.  Specially defined terms are as follows: 

 
Acceleration Notice means a notice served upon Debtors after the 
expiration of 45 days beyond a properly served notice of default upon the 
Debtors in the manner prescribed in this Plan. 
 
Administrative Expense means the claims of the Debtors’ professionals that 
are allowed by the Court pursuant to § 330, post-petition claims of 
unsecured creditors arising in the ordinary course of Debtors’ business 
including ordinary living expenses, wages for employees, post-petition 
claims owed to a governmental entity, and any actual and necessary 
expenses of preserving the Debtors’ estate and operating the Debtors’ 
business.   

 
Allowed Claim means a claim in which a proof of claim was properly filed 
with the Court within the applicable period of limitation, to which no 
objection to the allowance thereof has been interposed within the applicable 
period of limitation; or an order of this Court, where any such objection has 
been determined, by order or judgment, to no longer be subject to appeal or 
certiorari and where there is no further appeal or certiorari proceeding. 
 
Allowed Secured Claim means an Allowed Claim secured by a lien, security 
interest or other charge against or interest in property of which Debtors 
have an interest, or that is subject to set-off under 11 U.S.C. §553, to such 
extent the value (determined in accordance with 11 U.S.C. §506(a)) of the 
interest of the holder of such Allowed Claim in the Debtors’ interest in said 
property, or to the extent of that amount subject to setoff. 
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Bankruptcy Case means the Chapter 12 case of the Debtors pending before 
the United States Bankruptcy Court for the Northern District of Iowa at 
case number 12-34567. 
 
Bankruptcy Code means Title 11 of the United States Code, as in effect or 
hereafter amended through the date the Confirmation Order becomes final 
and non-appealable. 
 
Bankruptcy Court means the United States Bankruptcy Court for the 
Northern District of Iowa. 

 
Class means any class into which claims or interests are classified pursuant 
to Article III of this Plan. 
 
Confirmation Date means the date the Bankruptcy Court enters the 
Confirmation Order. 
 
Confirmation Order means the Bankruptcy Court’s Order confirming the 
Plan. 
 
Court means the United States Bankruptcy Court for the Northern District 
of Iowa, and any other court of competent jurisdiction to hear appeals or 
certiorari proceedings therefrom. 
 
Debtors means individuals John Q. Debtor and Jane Q. Debtor. 
 
Disputed Claim means a claim that has not been allowed or disallowed by 
a final non-appealable order, and as to which either: (i) a proof of claim has 
been filed or deemed filed, and a party in interest has filed an objection; or 
(ii) no proof of claim has been filed, and the Debtor scheduled such claim as 
disputed, contingent, or unliquidated.  
 
Effective Date means (a) if no stay of the Confirmation Order is in effect, 
the Effective Date shall be the Confirmation Date; or (b) if a stay of the 
Confirmation Order is in effect, the Effective Date shall be ninety (90) days 
after the date such stay is vacated or any appeal, rehearing, remand or 
petition for certiorari is resolved in a manner that does not reverse or 
materially modify the Confirmation Order. 
 
Estate means the estate created in the Bankruptcy Case pursuant to the 
Bankruptcy Code. 
 
Option Exercise Date means the first of the month following the date the 
Debtor’s exercise of their option for extended repayment of Class 4 claims 
by mailing notice of the exercise of their option to the holder of Class 4 
claims.   
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Order means any order, injunction, judgment, decree, ruling, writ, 
assessment, or arbitration award of a governmental authority. 
 
Order of Discharge means the Order entered pursuant to 11 U.S.C. § 1228 
upon the Debtors’ eligibility for discharge under Section 7.5. 
 
Petition Date means May 27, 2016. 
 
Plan means this Chapter 12 Plan including any attached schedules and 
exhibits, and any and all amendments or modifications made thereto.   

 
Rules mean the Federal Rules of Bankruptcy Procedure and any 
amendments thereto, including the local bankruptcy rules adopted by the 
Court. 
 
Secured Creditor means any creditor who holds a lien, security interest, or 
other encumbrance which has been properly perfected as required by law 
with respect to property owned by the Debtor. 
 
Trustee means the Chapter 12 Trustee appointed to this Bankruptcy Case 
pursuant to 11 U.S.C. § 1202. 

 
12.2 Rules of Interpretation.  For purposes of the Plan, unless otherwise 

provided herein: (i) whenever from the content it is appropriate, each term, 
whether stated in the singular or the plural, will include both the singular 
and the plural, and the masculine gender shall include the feminine and 
neuter and vice versa; (ii) unless otherwise provided in the Plan, any 
reference in the Plan to a contract, instrument, release or other agreement 
or document being in a particular form or on particular terms and 
conditions means that such document will be substantially in such form or 
substantially on such terms and conditions; (iii) any reference in the Plan 
to an existing documents or exhibit filed or to be filed means such document 
or exhibit, as it may have been or may be amended, modified or 
supplemented pursuant to the Plan, the Confirmation Order or otherwise; 
(iv) any reference to an entity as a holder of a claim includes that entity’s 
successors, assigns, and affiliates; (v) all references in the Plan to sections, 
articles, exhibits, and schedules are references to sections, articles, 
exhibits, and schedules of or to the Plan; (vi) the words “herein”, 
“hereunder” and “hereto” refer to the Plan in its entirety rather than to a 
particular portion of the Plan; (vii) captions and headings to Articles and 
Sections are inserted for convenience of reference only and are not intended 
to be a part of or to affect the interpretation of the Plan; (viii) subject to the 
provisions of any contract, articles of incorporation, bylaws, similar 
constituent documents, instrument release or other agreement or document 
entered into or deliver in connection with the Plan, the rights and 
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obligations arising under the Plan will be governed by, and construed and 
enforced in accordance with, federal law, including the Bankruptcy Code; 
and (ix) the rules of construction set forth in § 102 of the Bankruptcy Code 
will apply to the extent not inconsistent with any other provision of this 
section. 

 
12.3 Computation of Time.  In computing any period of time prescribed or 

allowed by the Plan, the provisions of Federal Rule of Bankruptcy 
Procedure 9006(a) shall apply.   

 
 

 
Dated this 25th day of April, 2017.  

Respectfully submitted, 
 

PEIFFER LAW OFFICE, P.C. 
 
/s/   
Joseph A. Peiffer  AT0006160 
P.O. Box 11425 
Cedar Rapids, Iowa  52410-1425 
Telephone:  (319) 363-1641 
FAX:  (319) 200-2059 
E-mail:  joe@peifferlaw.com 
ATTORNEY FOR DEBTORS 

 
CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that on the 25th day of April, 2017, a copy of 

the foregoing document was filed with the Clerk of Court for the United States 
Bankruptcy Court for the Northern District of Iowa using the CM/ECF system, and 
served electronically on those participants that receive service through the CM/ECF 
System.  The undersigned further certifies the foregoing document was sent to 
persons or representatives via electronic mail or U.S. Mail postage pre-paid as set 
forth below. 

 
 

Signed:  /s/     
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Real Estate

1.1
Homestead/Real 
Estate 116,420.00$    8,149.40$     (1) 116,420.00$    (2) 103,427.34$   -$                 

-$                 
Personal Property (3) -$                 

3.1 Car/Truck 4,616.00$        461.60$        (4) 4,616.00$        -$                -$                 
3.2 Car/Truck 1,895.00$        189.50$        1,895.00$        -$                 
4.1 Homemade Trailer 500.00$           50.00$          500.00$           -$                 

6.1
Household Goods & 
Furnishings 7,500.00$        750.00$        7,500.00$        -$                 

7.1 Electronics 495.00$           49.50$          495.00$           -$                 
8.1 Collectibles of Value 70.00$             7.00$            70.00$             -$                 

9.1
Instruments/Sport 
Equip. 25.00$             2.50$            25.00$             -$                 

10.1 Firearms 1,500.00$        150.00$        1,500.00$        -$                 
11.1 Clothes 1,000.00$        100.00$        1,000.00$        -$                 
12.1 Wedding Rings 1,500.00$        150.00$        1,500.00$        -$                 

12.2
Bowling Rings & 
Masonic Ring 90.00$             9.00$            90.00$             -$                 

13.1 Non-farm Animals -$                 -$              -$                 -$                 

14.1
Other 
Personal/House -$                 -$              -$                 -$                 

16.1 Cash 192.00$           -$              192.00$           -$                 
17.1 Checking 2,714.69$        -$              2,714.69$        -$                 
17.2 Savings 282.24$           -$              282.24$           -$                 
17.3 Atty. Trust Account 17,302.50$      -$              (5) 1,298.00$        13,323.73$     2,680.77$         
18.1 Bonds/Public Stocks -$                 -$              -$                 -$                 
19.1 Non-Public Stocks -$                 -$              -$                 -$                 

20.1
Negotiable 
Instruments -$                 -$              -$                 -$                 

21.1
IRA/Keogh/401k/Pens
ion 5,795.11$        -$              5,795.11$        -$                 

21.2
IRA/Keogh/401k/Pens
ion 33,092.33$      -$              33,092.33$      -$                 

22.1 Security Deposits -$                 -$              -$                 -$                -$                 
23.1 Annuties -$                 -$              -$                 -$                 

24.1 Education IRA/ABLE -$                 -$              -$                 -$                 

25.1
Trusts/Future 
Interests -$                 -$              -$                 -$                 

26.1
Patents/Copyrights/I
P -$                 -$              -$                 -$                 

27.1
Permits/Licenses 
General Intangibles -$                 -$              -$                 -$                 

28.1 Tax Refunds Owed -$                 -$              -$                 -$                 

29.1
Alimony, Property 
Settlements -$                 -$              -$                 -$                 

Value Liq. Costs Exemption
 Secured 

Claim 

 Avail. For 
Admin. Prior 
& Unsec. Cl. 

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF IOWA

Fo
ot

no
te

s

Fo
ot

no
te

s

IN RE:

JOHN Q. DEBTOR and JANE Q. DEBTOR,

Debtor(s)

Chapter 12

Case No. 12-34567

CHAPTER 12 PLAN LIQUIDATION ANALYSIS 

Sch. A/B Description

Page 1 of 3 Schedule 1 Page 1 of 3
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30.1 Trucking Wages 385.00$           -$              385.00$           -$  

31.1
Health/Life 
Insurance, HSAs 2,000.29$        -$              2,000.29$        -$                -$  

31.2
Health/Life 
Insurance, HSAs 5,763.91$        -$              5,763.91$        -$                -$  

31.3 Auto Insurance -$  -$              -$  -$  

31.4
Homeowner's 
Insurance -$  -$              -$  -$  

32.1
Property Due from 
Death -$  -$              -$  -$  

33.1
Claims Against 3rd 
Parties - Syngenta Unknown Unknown -$  -$  

34.1 Other Claims -$  -$              -$  -$  

35.1
Coop 1 Dividends 
(Yearly) 400.00$           -$              400.00$           -$  

35.2
Coop 2 Dividends 
(Yearly) 40.00$             -$              40.00$             -$  

47.1 Farm Animals -$  -$              -$  -$  
48.1 Crops -$  -$              -$  -$  
49.1 Hayrack 100.00$           -$              100.00$           -$  
49.2 14' Disc 200.00$           -$              200.00$           -$  
49.3 Tractor 500.00$           -$              500.00$           -$  

50.1
Farm Supplies, 
Chemicals & Feed -$  -$              -$  -$  

51.1 Other Farm Property -$  -$              -$  -$  

53.1

Other Property, 
Season Tickets, 
Country Club -$  -$              -$  -$  
Totals 204,379.07$    10,068.50$   188,374.57$    116,751.07$   2,680.77$         

2,680.77$       

$0 to $5,000 -- 25% 670.19$           
>$5,000 <$50,000 -- 10% -$  
>$50,000 < $1,000,000 -- 5% -$  
>$1,000,000 -- 3% -$  

670.19$           

2,010.58$        

2015 Federal Tax  $    207,818.00 (6)
2015 State Tax  $     55,791.00 (6)
Other Tax  $ -   (6)
Other Tax  $ -   (6)

 $    263,609.00 

(261,598.42)$   (7)
-$                

3,600.00$        
(327.27)$          

3,272.73$        
(8)

Amount Avail. for Admin. Priority and Unsec. Claims

Ch. 7 Trustee Fees

Net Dividend to Unsecured Claims in Ch 7 

Payments
Ch. 12 Trustee's Fees

Cash Available Under the Chapter 12 Plan

Total Ch. 7 Trustee Fees

Net Available for Priority & Unsecured Creditors

Ch. 7 Priority Claims

Total Ch. 7 Prior. Claims

Antic. Pmt. to Unsec. Cred. in Ch. 7 Liq.

Net for Priority & §1222(a)(2)(A)Creditors Under Plan
Net Dividend to Unsec. & §1222(a)(2)(A) Claims Plan

Page 2 of 3 Schedule 1 Page 2 of 3

1.10%
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Notes:   
1

2

3

4

6

7

8

Liquidation costs for real property are assumed to be 7 %.

Collateral of AnyBank via mortgage.  

If no assets are scheduled in a section of Sch. B, it is omitted from the liquidation analysis to eliminate blank 
space on the worksheet.

Liquidation costs for personal property are assumed to be 10%.

The 2015 Federal and State priority tax claims for purposes of a Chapter 7 liquidation analysis represent total 
anticipated tax claims and will differ from the priority tax owed in a Chapter 12 reorganization.

The Percentage Dividend under Chapter 12 assumes that the priority claims of the governmental bodies are 
treated as unsecured claims pursuant to §1222(a)(2)(A) along with other timely filed and allowed claims.    The 
number used for the denominator in calculating the total unsecured claims and §1222(a)(2)(A) claims currently 
on file is $298,491.65..  To the extent that the total of the claims receiving treatment as general unsecured 
claims  changes, the percentage dividend will also change accordingly.

The Percentage Dividend under Chapter 7 assumes that all priority claims are allowed in full.  In this case if 
all priority claims were allowed in Chapter 7 there would not be any distrubution to unsecured creditors.

Trust Account Balance has been updated to reflect payment to Law Firm 1, P.C. and balance due to Law Firm 
2, P.C. is shown as a secured claim.  This claim will increase through confirmation.5

Page 3 of 3 Schedule 1 Page 3 of 3
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Farm Income Year 1 Year 2 Year 3 Total FN
Corn 5,460.00    5,701.80    5,928.00    17,089.80   1
Soy -             -             -              2
Alfalfa N/A N/A -              
Feeder Cattle N/A N/A -              
Fat Cattle N/A N/A -              
Feeder Pigs N/A N/A -              
Lean Hogs N/A N/A -              
Coop Dividend 440.00       440.00       440.00       1,320.00     3
Custom Farm Income -             -             -              

5,900.00    6,141.80    6,368.00    18,409.80   

Farm Expenses
Rent -             -             -              4
Real Estate Taxes 2,758.00    2,758.00    2,758.00    8,274.00     4
Crop Insurance 143.00       143.00       143.00       429.00        5
Rain/Hail/Other Ins. -             -             -              
Fuel 162.50       182.81       182.81       528.13        
Seed 938.40       938.40       938.40       2,815.20     
Fertilizer -             -             -              
Chemicals 1,144.00    1,144.00    1,144.00    3,432.00     
Grain Drying 218.40       218.40       218.40       655.20        
Equipment Rental -             -             -              
Repairs -              6
Custom Hire 676.00       676.00       676.00       2,028.00     
Hired Labor -             -             -              
Electric -             -             -              
Heat/LP -             -             -              
Veterinary -             -             -              
Feed -             -             -              

6,040.30    6,060.61    6,060.61    18,161.53   

Off Farm Income Year 1 Year 2 Year 3 Total
Net Wages 22,000.00  22,000.00  22,000.00  66,000.00   7
Social Security 22,572.00  22,572.00  22,572.00  67,716.00   
Rental Income -             -             -              
Business Income -             -             -              
Total 44,572.00  44,572.00  44,572.00  133,716.00 

IN RE:

JOHN Q. DEBTOR and JANE Q. 
DEBTOR,

Debtor(s)

Chapter 12

Case No. 12-34567

CHAPTER 12 PLAN FEASIBILITY 
ANALYSIS 

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF IOWA

Schedule 2 Page 1 of 2
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Off Farm Expenses
Income Tax/SS/Medicare 2,096.00    2,096.00    2,096.00    6,288.00 8
Living Expenses 31,929.60  31,929.60  31,929.60  95,788.80   
Total 34,025.60  34,025.60  34,025.60  102,076.80 

Feasibility Year 1 Year 2 Year 3 Total
Total Income 50,472.00  50,713.80  50,940.00  152,125.80 
Total Expenses 40,065.90  40,086.21  40,086.21  120,238.33 
Potential Available for 
Plan Distribution 10,406.10  10,627.59  10,853.79  31,887.48   
Class 1 Direct Payment Unknown Unknown Unknown Unknown
Class 2 Direct Payment Unknown Unknown Unknown Unknown 9
Class 4 Direct Payment 8,258.38! 8,258.38 8,258.38! 24,775.14!
Estimated Funds 
Showing Feasability of 
Plan Payments to  
Chapter 12 Trustee 2,174.72 2,595.41 7,112.33

(1) Corn prices computed and estimated based upon available cash delivery prices
advertised by local River Valley Coop and futures settlement prices on the CME
Group commodity exchange minus basis adjustments.

Footnotes:

(4) Assumed constant or subject to deminis adjustments.

(9) Deductions already made for ongoing expenses in above line items; estimates of
fees and other expenses and claims within Class 2 remain beyond reasonable
liquidation as of 4/25/2017 but will hopefully be more established as of the

(2) Bean prices computed and estimated based upon available cash delivery prices
advertised by local River Valley Coop and futures settlement prices on the CME
Group commodity exchange minus basis adjustments.
(3) Coop dividends assumed to be constant with additional assumption that they
may be subject to adjustment or offset as is customary with ordinary coop
dividends.

(5) Insurance cost anticipated and attributable to cost to insure corn crop.

(7) Assumed constant, and estimated from net wages (net of wage withholdings)
on trucking paychecks received to date in 2017.

(6) There are no repairs shown as all farming will be handled as custom farming
with the custom operator being responsible for repairs.

(8) Income taxes shown for Year 2 are based upon the actual income taxes for
Debtors as shown on 2016 federal and state income tax returns.

Schedule 2 Page 2 of 2

2,369.21
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Avg. Corn Seed Cost 72.18$   0.14$       Liquid N/ac 36.00$                      88.00$       
Avg. Bean Seed Cost 53.31$   -$         Pellet N/ac -$                          82.07$       

Field Description Rent/ac Tillable Rent Total
Historical 
Yield Corn

Historical 
Yield Soy

Corn or 
Beans Projected Yield (Bu) Seed Cost Fertilizer Chemicals Drying

Homestead -$       13 -$           120 45 C 1560 938.40$       -$       1,144.00$  218.40$  
Parcel 2 Flat 128 45 C 0 -$            -$       -$           -$        
Totals 13 -$           1560 938.40$       -$       1,144.00$  218.40$  

0
$/Bu Corn 3.50$        5,460.00$                 
$/Bu Bean 9.60$        -$                          

Avg. Corn Seed Cost 72.18$   0.14$       Liquid N/ac 36.00$                      88.00$       
Avg. Bean Seed Cost 53.31$   -$         Pellet N/ac -$                          82.07$       

Field Description Rent/ac Tillable Rent Total
Historical 
Yield Corn

Historical 
Yield Soy

Corn or 
Beans Projected Yield (Bu) Seed Cost Fertilizer Chemicals Drying

Homestead -$       13 -$           120 45 C 1560 938.40$       -$       1,144.00$  218.40$  
Parcel 2 Flat 128 45 C 0 -$            -$       -$           -$        
Totals 13 -$           1560 938.40$       -$       1,144.00$  218.40$  

0
$/Bu Corn 3.66$        5,701.80$                 
$/Bu Bean 9.63$        -$                          

Avg. Corn Seed Cost 72.18$   0.14$       Liquid N/ac 36.00$                      88.00$       
Avg. Bean Seed Cost 53.31$   -$         Pellet N/ac -$                          82.07$       

Field Description Rent/ac Tillable Rent Total
Historical 
Yield Corn

Historical 
Yield Soy

Corn or 
Beans Projected Yield (Bu) Seed Cost Fertilizer Chemicals Drying

Homestead 13 -$           120 45 C 1560 938.40$       -$       1,144.00$  218.40$  
Parcel 2 -$           128 45 C 0 -$            -$       -$           -$        
Totals 13 0 1560 938.40$       -$       1,144.00$  218.40$  

0
$/Bu Corn 3.80$        5,928.00$                 
$/Bu Bean 9.63$        -$                          

Chemicals/ac Bean

Total Revenue Bean
Total Revenue Corn

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF IOWA

Chapter 12

Case No. 12-34567

CHAPTER 12 FARM YIELD ANALYSIS

IN RE:

JOHN Q. DEBTOR and JANE Q. DEBTOR,

Debtor(s)

Year 1

Total Bu Bean
Total Bu Corn

Drying Cost/point/bu corn
Anhydrous Unit N/ac

Chemicals/ac Corn

(12/2017 CME close 4/21/2017 - River Valley Adj. $0.32/bu
(Sept. 2017 CME futures close 4/21/2017)

Chemicals/ac Corn

Total Bu Corn
Total Bu Bean

Year 2
Drying Cost/point/bu corn Chemicals/ac Corn
Anhydrous Unit N/ac Chemicals/ac Bean

(Sept. 2018 CME  prior close 4/21/2017)

(12/2018 CME close 4/21/2017 - River Valley Adj. $0.32/bu
(Sept. 2018 CME  prior close 4/21/2017)

Total Revenue Bean

Anhydrous Unit N/ac

(12/2019 CME close 4/24/2017 - River Valley Adj. $0.32/bu

Total Revenue Corn
Total Revenue Bean

Total Revenue Corn

Chemicals/ac Bean

Total Bu Corn
Total Bu Bean

Year 3
Drying Cost/point/bu corn

Schedule 3 Page 1 of 1
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How Chapters 11 & 12 Now Work for the Family Farmer & Entity Farmers1

This paper provides a comparison of opportunities for farm debtors available under Chapter 11 
and Chapter 12 as they exist under the Bankruptcy Code after the Bankruptcy Abuse Prevention 
Consumer Protection Act of 2005 BAPCPA. It also covers relevant tax considerations relevant to 
both chapters for consideration by practitioners.

Comparison of Chapter 11 and Chapter 12 The following chart summarizes differences in 
Chapter 11 and Chapter 12 as they apply to farmers:

Chapter 11 Chapter 12
Individual Non-Individual Individual Non-Individual

Debt Limit None None $4,153,1502 $4,153,1503

Income Limits

None None

> 50% from 
farming either in 
the tax year 
before filing or 
both the second 
and third tax 
years before 
filing.4

None

Asset 
Composition None None None

>80% value of 
its assets consists 
of assets related 
to the farming 
operation.5

Ownership 
Restrictions

None None None

>50% of 
outstanding stock 
or equity is held 
by one family, or 
by one family 
and relatives of 
members of the 
family and the 
family or 
relatives farm.6

1 By Joseph A. Peiffer, Peiffer Law Office, P.C. (319) 363-1641 e-mail
joe@peifferlaw.com.
2 11 U.S.C. §101(18)(A).
3 11 U.S.C. §101(18)(B)(ii).
4 11 U.S.C.§101(18)(A)(i) &(ii).
5 11 U.S.C. §101(18)(B)(i).
6 11 U.S.C. §101(18)(B).
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Chapter 11 Chapter 12
Individual Non-Individual Individual Non-Individual

Publicly Traded 
Stock

DNA None DNA Not Allowed.7

Farming 
Operation 
Required

DNA DNA Yes8 Yes9

Class Voting Yes10 Yes No No

Absolute 
Priority Applies

Not Always.11 Yes12
No13 No

Discharges 
Priority Taxes 
on Sale of Farm 
Assets

No No Yes14 Yes15

Estate Includes 
Post-Petition 
Earnings

Yes16 No Yes17 Yes

7 11 U.S.C. §101(18)(B)(iii).
8 11 U.S.C. §101(18)(A).
911 U.S.C. §101(18)(B).
10 11 U.S.C. §1126(c) provides that an impaired class accepts a plan provided that at least two-
thirds in amount and more than one-half in number of the allowed claims. §1126(d) provides that 
a class of interests accepts a plan if holders of at least two-thirds in amount have accepted the 
plan.
11 See 11 U.S.C. §1129(a)(15) that provides the following:

(15) In a case in which the debtor is an individual and in which the holder of an allowed 
unsecured claim objects to the confirmation of the plan--

(A) the value, as of the effective date of the plan, of the property to be distributed under 
the plan on account of such claim is not less than the amount of such claim; or
(B) the value of the property to be distributed under the plan is not less than theprojected 
disposable income of the debtor (as defined in section 1325(b)(2)) to be received during 
the 5-year period beginning on the date that the first payment is due under the plan, or 
during the period for which the plan provides payments, whichever is longer.

12 11 U.S.C. §1129(b)(2)(B)(ii).
13 A Chapter 12 Plan is confirmed provided that the statutory requirements for confirmation 
found in §1225 are met.
14 11 U.S.C. §1222(a)(2)(A).
15 Id.
16 11 U.S.C. §1115(a).
17 11 U.S.C. §1207(a).
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Chapter 11 Chapter 12
Individual Non-Individual Individual Non-Individual

Exclusive 
Period to file 
Plan

120 days post 
filing, can be 
extended to 18 
months18

120 days post 
filing, can be 
extended to 18 
months 19

90 days, can be 
extended for
cause not
attributable to 
debtor20

90 days, can be 
extended for
cause not
attributable to 
debtor21

Exclusive 
Period to obtain 
Confirmation

180 days can be 
extended to 20 
months22

180 days can be 
extended to 20 
months

Small Business has aggregate has aggregate
Debtor noncontingent noncontingent

liquidated liquidated
secured and secured and
unsecured debts unsecured debts
as of the date of an of the date of Does Not Apply Does Not Apply
the petition or the petition or
the date of the the date of the
order for relief in order for relief in
an amount not an amount not
more than more than
$2,343,30023 $2,343,30024

Small Business 180 days post 180 days post
Case Exclusive petition with petition with
Period limited limited Does Not Apply Does Not Apply

extensions up to extensions up to
300 days post 300 days post
petition25 petition26

The balance of this outline will now focus on comparison of various tax considerations involved 
with farm debt restructuring.

18 See 11 U.S.C. §1121(b).
19 Id.
20 See 11 U.S.C. §1221.
21 Id.
22 See, 11 U.S.C. §1121(d).
23 See, 11 U.S.C. §101(51D).
24 Id.
25 See, 11 U.S.C. §1121(e).
26 Id.
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Entity Type Income Passes Thru 
to Owner’s Return

Income taxed on Entity 
Return

C-Corp No Yes

S-Corp Yes No

LLP Yes No

LLC Yes unless treated as a 
corporation

No unless treated as a 
corporation

Partnership Yes No

Whether the income passes thru the entity’s return to the owner’s return is of crucial 
importance to the attorney reviewing a farm debt case. Sometimes liquidation is needed and if  the 
liquidation can occur inside an entity that does not pass its income thru to the owner’s return, the 
tax can be trapped inside the entity. This works very well in the C-corp. It can also work in  an 
LLC that has opted to be treated as a corporation.

Eligibility for Short Year Tax Treatment

Chapter 7 Chapter 11 Chapter 12 Chapter13
Corporation No No No No
Individual Yes27 Yes No No
Partnership No No No No
LLC No No No No
LLP No No No No

Short year tax treatment allows an individual debtor in either a Chapter 7 or Chapter 11 
bankruptcy to split the year of filing the bankruptcy into two years. The first tax year beginning 
on the first day of the individual’s tax year and ending on the day before filing and the second 
tax year starting on the date of filing and ending on the last day of the individuals normal tax 
year. For example, for a calendar year tax payer that files either a Chapter 7 or Chapter 11 
bankruptcy on July 1st the two tax years would be January 1 to June 30th and the second short tax 
year would be July 1 to December 31st.

Short tax years are especially helpful if significant tax has been incurred in the year of 
filing that could be paid from assets of the estate.

27 26 U.S.C. §1398(d).
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Chapter 12 Opportunities Involving Tax on Sale of Farm Assets Used in the Debtor’s 
Farming Operation

Chapter 12 Issues 
Surrounding
§1222(a)(2)(A)

8th Circuit 9th Circuit 10th Circuit

Applies to Post-
Petition 
Transactions

No
Knudsen v. IRS
overruled28

No
US v. Hall29

No
In re Ficken
overruled30

Uses Marginal 
Methodology to 
calculate taxes to be 
treated as unsecured 
claims

Yes
Knudsen v. IRS

No Opinion Yes
In re Ficken

Applies to sales of 
farm assets that the 
IRS considers 
products, not just 
capital assets

Yes
Knudsen v. IRS

No Opinion Yes
In re Ficken

28 Hall v. U.S., 1392 S. Ct. 1882 (2012) overruled Knudsen v. United States, 581 F.3d 696, 104
A.F.T.R.2d 2009-6384, 52 Bankr.Ct.Dec. 24, Bankr. L. Rep. P 81,581, C.A.8 (Iowa), September
16, 2009 (NO. 08-2820, 08-3627)
29 617 F.3d 1161, 106 A.F.T.R.2d 2010-5848, 2010-2 USTC P 50,566, Bankr. L. Rep. P 81,830,
10 Cal. Daily Op. Serv. 10,549, 2010 Daily Journal D.A.R. 12,790, C.A.9 (Cal.), August 16,
2010 (NO. 08-17267)
30 Hall v. U.S., 1392 S. Ct. 1882 (2012) overruled In re Ficken, 430 B.R. 663, 105 A.F.T.R.2d
2010-2265, 2010-1 USTC P 50,409, 63 Collier Bankr.Cas.2d 1276, Bankr. L. Rep. P 81,772,
10th Cir.BAP (Colo.), May 07, 2010 (NO. CO-09-042, BKR 05-52940, ADV 08-01687)
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Typical Farm Problem – Individuals. Austin and Amy Farmer have been farming since 1983. 
They own 400 acres with two large hog finishing setups on them. In the past, Austin and Amy 
operated a farrow to finish operation. Today, they are content to operate a custom finishing 
operation, colloquially known as a “pig bed and breakfast” for Oinkers, Inc. Oinkers, Inc. pays 
Austin and Amy $14,000 monthly for the space in the finishing buildings. When pigs are in the 
buildings, Austin and Amy care for the pigs according to Oinkers’ protocol. Oinkers, Inc. 
provides the feed, veterinary care and marketing for its pigs. Austin and Amy plan to sell all of 
their land except their homestead that includes their hog facilities.  The tax basis is $1,000/A.

Austin and Amy also have a crop farming operation on the farm they own as well as on
two rented farms, which they operate in conjunction with Michael and David, Austin’s father and 
brother respectively. They share machinery and labor for the crop operation. Austin and Amy grow 
corn and soybeans on the portion of their property not occupied by hog buildings. Some of the 
corn is fed to their pigs while the rest is sold along with the entire soybean crop as a product of the 
farm.  Austin and Amy Farmer’s balance sheet follows:

Assets
Parcel 1 120 Acres $600,000.

Liabilities
Friendly Bank31 $950,000

Parcel 2 40 Acre homestead32 529,000. Friendly Bank 800,000
Parcel 3 240 Acres 960,000. Farm Credit Services33 1,250,000

Open Accounts 550,000
Iowa Mills34 42,027

Machinery 350,000. John Deere Credit35 325,000
Growing Crops 64,947. Landlords 8,750
2008 Ford F-350 25,000 Ford Motor Credit36 28,000
Other Motor Vehicles 15,000. Friendly Bank 9,000
Oinkers, Inc. Receivable 14,000. IRS & IDOR 2004 Taxes37 56,700
Government Program Payments Unknown Credit Cards 101,000
Stock & Patronage Dividends 29,000.
Household Goods 3,800. Other Coop 70,000
Cash & Accounts 540. Total Liabilities $4,540,477
Total Assets $3,075,697 Equity ($1,464,780)

31 Friendly Bank has first, second and fourth mortgage liens on the Debtors’ 160-acre farmstead 
that has been split into Parcels 1 & 2.  In addition, Friendly Bank has a blanket security interest in 
the Debtors’ farm machinery, equipment, harvested crops, growing crops and livestock, as well as 
on contract receivables and the Debtor’s vehicles.
32 All the Debtors’ hog facilities are on the homestead.
33 Farm Credit Services holds a first mortgage on parcel 4.
34 Iowa Mills has a third mortgage on Parcels 1 & 2 to secure this indebtedness.
35 John Deere Credit holds a valid, perfected purchase money security interest in the machinery. 
36 Ford Motor Credit holds a valid, perfected purchase money security interest in the Ford F 350. 
37 The 2009 taxes are from Austin and Amy’s sale of sows, fat hogs, farrowing crates and a 
livestock trailer when the Farmers converted their hog operation from a farrow to finish to a 
custom finishing operation.
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Opportunities for Austin and Amy Farmer

Chapter 11 Available to Farmers Plan Unconfirmable
1) Income Taxes on 2009 sales must be paid 
in full to confirm the plan.38

2) Income taxes on post-petition sales of real 
estate and machinery will need to be paid as 
required by §1129(a)(9)(B) that requires either

(i) if such class has accepted the plan, 
deferred cash payments of a value, as 
of the effective date of the plan, 
equal to the allowed amount of such 
claim; or

(ii) if such class has not accepted the plan, 
cash on the effective date of the plan 
equal to the allowed amount of such 
claim

Chapter 12 Unavailable to Farmers Debt Exceeds 
Limit Of $4,153,150

38 11 U.S.C. §1129(a)(9)(C)(ii) requires the taxes to be repaid no more than 5 years after the date 
of filing.
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Special Problems in Ag-Based DIP Financing and Cash Collateral Use 
 

By:  Mark A. Bogdanowicz 
 Howard and Howard Attorneys PLLC 

 
A. Verifying Status of Pre-Petition Perfected Liens on “Farm Products” 

 
1. Definition of “Farm Products.”  Section 9-102(a)(34) of the Uniform Commercial 

Code (“UCC”) defines “farm products” to mean “goods, other than standing timber, 
with respect to which the debtor is engaged in a farming operation” and that are 
 
(A) crops grown, growing, or to be grown, including: 
 

(i) crops produced on trees, vines, and bushes; and 
 

(ii) aquatic goods produced in aquacultural operations; 
 
(B) livestock, born or unborn, including aquatic goods produced in aquacultural 
operations; 
 
(C) supplies used or produced in a farming operation; or  
 
(D) products of crops or livestock in their unmanufactured states. 
 

2. Definition of “Farming Operation.”  Under Section 9-102(a)(35) of the UCC. 
“Farming operation” means “raising, cultivating, propagating, fattening, grazing, or 
any other farming, livestock, or aquacultural operation.” 

 
B. Priority Among Competing Liens 

 
1. State law may give superpriority to “Agricultural Liens”  

 
  Revised Article 9 of the Uniform Commercial Code, as adopted in many states, brought 
agricultural liens within its scope. See, e.g., 810 ILCS 5/9-102(a)(5).  Under Section 9-102(a)(5) 
of the UCC, as adopted in Illinois, an “agricultural lien” is defined as an interest, other than a 
security interest, in farm products 
 

(A) which secures payment or performance of an obligation for goods or services furnished 
in connection with a debtor’s farming operation; 
 
(B) which is created by statute in favor of a person that in the ordinary course of its business 
furnished goods or services to a debtor in connection with a debtor’s farming operation; 
and 
 
(C) whose effectiveness does not depend on the person’s possession of the personal 
property. 

 
There are at least three types of statutory liens in Illinois that involve agriculture: 
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1. agister’s lien, 770 ILCS 40/50; 

 
2. thresherman’s lien, 770 ILCS 40/50a.; and 
 
3. landlord’s crop lien, 735 ILCS 5/9-316. 
 

Of these, only the thresherman’s lien and landlord’s crop lien fall within the definition of 
“agricultural lien” under Article 9 of the UCC in Illinois.  Consequently, the rules for perfection, 
priority, and enforcement of these liens would be provided by Article 9. Perfection is achieved by 
filing with the Secretary of State, and the priority rules of first to file apply. See 810 ILCS 5/9-
310(a), 5/9-322. 
 
 Crop liens, however, receive special treatment under Illinois law with regard to priority.  
In 2002 the legislature added the following provision to the section regarding the establishment 
and treatment of crop liens: 
 

A lien arising under this Section shall have priority over any agricultural lien as defined in, 
and over any security interest arising under, provisions of Article 9 of the Uniform 
Commercial Code.  

 
735 ILCS 5/9-316 (emphasis added).  Consequently, the landlord’s statutory lien for rent against 
crops grown on leased land continues to be superior to any consensual lien that the tenant may 
give on the crops, even those created under Article 9. Schweickert v. Ag Servs. of Am., Inc., 355 
Ill.App.3d 439, 823 N.E.2d 213, 215, 291 Ill.Dec. 203 (3d Dist. 2005).  To the extent that a debtor 
is not current on rent payments for agricultural land, these statutory liens may need be addressed 
in the context of adequate protection issues arising in cash collateral and DIP financing motions. 
 

2. Statutory Liens May Be Avoided In Bankruptcy 
 

An interesting dynamic may arise with respect to the potential avoidance of a landlord’s 
statutory lien for unpaid rent.  Such a lien may be avoided under the Bankruptcy Code. 11 U.S.C. 
§§ 545(3) & (4). See In re Wedemeir, 237 F.3d 938, 941 (8th Cir. 2001); Marshall v. Aubuchon 
(In re Marshall), 239 B.R. 193 (Bankr. S.D. Ill. 1999); Pogge v. Powers (In re Smith), 302 B.R. 
865 (Bankr. C.D. Ill. 2003).  Given that the power to avoid such liens rests with the trustee (or 
debtor-in-possession) rather than with secured lenders, the application of these provisions naturally 
points in the direction of multi-party negotiations with respect to the terms of financing orders in 
order to avoid litigating the interplay of these thorny issues at a critical moment in the bankruptcy 
case.   

 
3. Notice to Buyers of Farm Product - Impact of the Food Security Act   

 
  The Food Security Act of 1985 (FSA), Pub.L. No. 99-198, §1324, 99 Stat. 1354, preempts 
the farm products rule in the Uniform Commercial Code that otherwise may permit a secured party 
to follow its lien into the hands of a buyer. 7 U.S.C. §1631(h). Illinois enacted its own provision 
for notice of secured claims to buyers of farm products. 810 ILCS 5/9-320(f). The purpose of the 
notice is to protect the secured party and prohibit the buyer of farm products from paying the seller 
without including the secured party’s name on the check. 
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 In order to invoke this protection, the holder of the security interest is required to send notice 
to the potential buyers of farm products. The notice must contain: 

 
(I) the name and address of the secured party; 
 
(II) the name and address of the person indebted to the secured party; 
 
(III) the social security number, or other approved unique identifier, of the debtor 
or, in the case of a debtor doing business other than as an individual, the Internal 
Revenue Service taxpayer identification number, or other approved unique 
identifier, of the debtor; and 
 
(IV) a description of the farm products subject to the security interest created by 
the debtor, including the amount of such products where applicable, crop year, and 
the name of each county or parish in which the farm products are produced or 
located.  

 
7 U.S.C. §1631(e)(1)(A)(ii). 
  
 Illinois state law also provides for fines and criminal penalties for selling to parties other 
than as disclosed to a secured party. 810 ILCS 5/9-315.02. Similarly, the FSA provides for 
penalties if the debtor violates the restriction on sale without paying the secured party. 7 U.S.C. 
§1631(h). 

 
 In interpreting the FSA, the Illinois Supreme Court has held that strict compliance with the 
notice provisions of §1631(e) is required for a secured party to obtain the protection provided by 
the FSA. State Bank of Cherry v. CGB Enterprises, Inc., 2013 IL 113836, 984 N.E.2d 449, 368 
Ill.Dec. 503. In State Bank of Cherry, the bank claimed that CGB Enterprises, Inc. failed to protect 
the bank’s security interest in crops that CGB purchased from a farmer. The bank argued that it 
gave notice of the security interest in the crops to CGB pursuant to the FSA and that CGB violated 
the FSA by making payment on the crops directly to the farmer without naming the bank on the 
check. However, neither of the FSA notices at issue included information regarding the names of 
the county where the farm products were produced or located.  
 

Relying upon Farm Credit Midsouth, PCA v. Farm Fresh Catfish Co., 371 F.3d 450 (8th 
Cir. 2004), CGB argued that strict compliance with the §1631(e) notice provision is required for a 
party to recover for failing to protect a security interest in crops. The Eighth Circuit held that FSA 
“does not contain language indicating the required contents of the written notice are merely 
permissive or can be satisfied through substantial compliance.” Farm Fresh Catfish, 371 F.3d at 
453. The appellate court adopted the construction of Farm Fresh Catfish and concluded that 
Congress intended strict compliance with the FSA.  The Illinois Supreme Court affirmed. As a 
result, CGB took free of the bank’s security interest even though CGB knew of its existence. 2013 
IL 113836 at ¶67. 

 
 A bankruptcy court ruled that the FSA protections for a grain buyer of corn and soybeans 
do not extend to the proceeds of those crops. CNH Capital America LLC v. Trainor Grain & Supply 
Co. (In re Printz), 478 B.R. 876 (Bankr. C.D. Ill. 2012).  In Printz, the debtors entered into multiple 
loan and security agreements with CNH Capital America LLC. In addition to filing financing 
statements to perfect a security interest in the debtors’ crop proceeds and other personal property, 
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CNH sent four separate letters to Trainor Grain and Supply Co., a potential purchaser of the crops, 
notifying Trainor of CNH’s lien on the crops. In addition to entering into sale agreements with 
Trainor, the debtors also entered into a number of transactions with Trainor pursuant to which 
Trainor would provide farming inputs.  

 
 A dispute arose between CNH and Trainor when Trainor set-off approximately 
$362,443.49 from the proceeds of crops sold by the debtors against amounts the debtors owed it 
for inputs.  In response to a complaint to determine the validity, priority, and extent of competing 
liens, Trainor argued that the notices sent by CNH were deficient because they all failed to include 
the debtors’ social security numbers and a proper description of the crops subject to the security 
interest.  The bankruptcy court agreed that strict compliance is required for the FSA notice and 
held that Trainor purchased the corn and soybeans free and clear of CNH’s security interest.   
However, the bankruptcy court ruled that the same does not apply to the “proceeds” of the grain. 
The purpose of the FSA is to protect buyers from liability to lien holders when the debtors fail to 
remit the proceeds of products sold. The company, in setting off its preexisting debt against the 
proceeds of the debtors, was acting as a creditor and not as a buyer.  In that capacity, Trainor was 
not entitled to the protection of the FSA. 
 

4. Evaluation and Protection of Government Payments With Regard to the 
Collateral Base 

 
 The treatment of government payments may add an additional layer of complexity and 
uncertainty in determining the extent of a pre-petition lender’s secured claim.  Are government 
payments “proceeds” of crops or general intangibles? See In re Schmaling, 783 F.2d 680 (7th Cir. 
1986) (“payment-in-kind” payments did not constitute crop proceeds). Any security agreement 
limited to crops can avoid this issue by also taking a security interest either in all general 
intangibles or specifically in the various programs that a lender seeks as security. See In re Otto 
Farms, Inc., 247 B.R. 757, 760 (Bankr. C.D. Ill. 2000) (collateral description of “general 
intangibles, including government payments” was adequate to cover government loan deficiency 
payments). It is best to avoid litigation as to whether such a payment is “proceeds.” 
 
 Special care should be taken to specifically identify the program in which borrowers 
participate and analyze the requirements under those programs.  For purposes of solidifying the 
collateral base, creditors must be aware that some programs prohibit or regulate assignments or 
security interests.  For example, the creation of an enforceable security interest in crop insurance 
proceeds requires compliance with the statutory requirements for assignment.  See In re 
Duckworth, Bankruptcy No. 10-83603, 2012 WL 986766 (Bankr. C.D. Ill. Mar. 22, 2012). In 
Duckworth, the bankruptcy court held that the Federal Crop Insurance Act preempted state law 
with respect to the attachment of a lien on an insured’s right to crop insurance proceeds may be 
created, adopting the reasoning of In re Cook, 169 F.3d 271 (5th Cir. 1999).  If the requirements 
for assignment are not satisfied, the creditor will not be able to can obtain a lien or security interest 
on undisbursed crop insurance proceeds.  

 
5. The Impact of the Perishable Agricultural Commodities Act 

 
The Perishable Agricultural Commodities Act (PACA), 7 U.S.C. §499a, et seq., is a 

federally-created statutory trust. The PACA trust protects persons who sell perishable agricultural 
commodities that are not paid. The statutory trust arises when the following occur: 
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 1. The commodities sold are “perishable agricultural commodities.” 7 U.S.C. §499a(b)(4). A 
“perishable agricultural commodity” is defined as fresh fruits or vegetables of every kind and 
character (whether frozen or packed in ice) and cherries in brine. Id. 
 
 2. The purchaser of perishable agricultural commodities is one of the following: 
 
  a. a commission merchant (7 U.S.C. §499a(b)(5)); 
 
  b. a dealer (7 U.S.C. §499a(b)(6)); or 
 
  c. a broker (7 U.S.C. §499a(b)(7)). 
 
 3. The transaction occurs in interstate or foreign commerce. 7 U.S.C. §499a(b)(8). 
 
 4. The suppliers, sellers, or agents have not received full payment on the transaction. 7 U.S.C. 
§499e(c). 
 
 5. The suppliers, sellers, or agents preserve their trust rights by giving written notice to the 
commission merchant, broker, or dealer within the time provided by law. Id. 
 
 Under the PACA, the purchaser holds all perishable agricultural commodities, all products 
derived therefrom, and all receivables or proceeds from the sale of such perishables “in a floating 
trust” for the benefit of the unpaid suppliers, sellers, or agents. See, e.g., G&G Peppers, LLC v. 
Ebro Foods, Inc. (In re Ebro Foods, Inc.), 449 B.R. 759, 762 (N.D. Ill. 2011).  If a debtor is the 
purchaser, the rights of suppliers, sellers, or agents as trust beneficiaries in all inventory, 
receivables, or proceeds from the perishable agricultural commodities are statutorily superior.  
This priority applies even if the creditor holds a perfected security interest in those inventories, 
receivables, or proceeds. A & J Produce Corp. v. Bronx Overall Econ. Dev. Corp., 542 F.3d 54 
(2d Cir. 2008). Consequently, lenders need to ensure that a purchaser-borrower has paid all of its 
suppliers or to be prepared to deal with these superior claims in extending DIP financing or 
negotiating the terms of cash collateral use. 
 
 There is a parallel statutory scheme known as the Packers and Stockyards Act, 1921, 7 
U.S.C. §181, et seq., that provides the same protection for livestock producers. See, e.g., Weichman 
Pig Co. v. Jack-Rich, Inc. (In re Jack-Rich, Inc.), 176 B.R. 476 (Bankr. C.D. Ill. 1994).  Thus, 
similar analysis will be involved for cases involving this type of collateral. 
 

C. Providing “Adequate Protection” for Post-Petition Financing 
 
1. Special Definition Under Chapter 12 

 
Debtors operating in Chapter 12 cases have many of the same powers as debtors-in-

possession in Chapter 11 cases.  Section 1203 of the Bankruptcy Code provides as follows: 
 
Subject to such limitations as the court may prescribe, a debtor in possession shall have all 
the rights, other than the right to compensation under section 330, and powers, and shall 
perform all the functions and duties, except the duties specified in paragraphs (3) and (4) 
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of section 1106(a), of a trustee serving in a case under chapter 11, including operating the 
debtor's farm or commercial fishing operation. 

 
11 U.S.C. § 1203.  Thus, chapter 12 debtors are able to secure post-petition financing, subject to 
the requirements of Section 364 of the Code, and may continue to use cash collateral subject to the 
requirements of Section 363(c)(2) of the Code. 
 

In exercising these powers, Chapter 12 debtors are subject to a unique definition of 
“adequate protection” under Section 1205: 

 
(a) Section 361 does not apply in a case under this chapter,  

 
(b)  In a case under this chapter, when adequate protection is required under   

section 362, 363, or 364 of this title of an interest of an entity in property, such 
adequate protection may be provided by~  

 
(1) requiring the trustee to make a cash payment or periodic cash payments to 

such entity, to the extent that the stay under section 362 of this title, use, 
sale, or lease under section 363 of this title, or any grant of a lien under 
section 364 of this title results in a decrease in the value of property securing 
a claim or of an entity's ownership interest in property;  

 
(2) providing to such entity an additional or replacement lien to the extent that 

such stay, use, sale, lease, or grant results in a decrease in the value of 
property securing a claim or of an entity's ownership interest in property;  

 
(3) paying to such entity for the use of farmland the reasonable rent customary 

in the community where the property is located, based upon the rental value, 
net income, and earning capacity of the property; or  

 
(4) granting such other relief, other than entitling such entity to compensation 

allowable under section 503(b)(1) of this title as an administrative expense, 
as will adequately protect the value of property securing a claim or of such 
entity's ownership interest in property. 

 
11 U.S.C. § 1205.   
 

Absent from this formulation is the “indubitable equivalent” standard set forth in Section 
361(3) of the Code.  Section 1205, enacted in 1986 along with the rest of Chapter 12, was intended 
to statutorily overrule the line of cases requiring compensation to secured creditors for “lost 
opportunity cost” associated with such creditors’ inability to immediately reach their collateral.   
As a policy matter, Congress was concerned that such a requirement would doom Chapter 12 cases 
to failure.  The Supreme Court overruled this interpretation of “indubitable equivalence” for all 
bankruptcy cases two years later.  See United Savings Association of Texas v. Timbers of Inwood 
Forest Associates, Ltd. (In re Timbers of Inwood Forest Associates, Ltd.), 484 U.S. 365 (1988).  
As noted by a leading commentator, “[t]he Timbers decision thus effectively eliminates any 
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meaningful difference between sections 361 and 1205(b).”  8 COLLIER ON BANKRUPTCY, ¶ 1205.01 
(2016).   

 
2. Forms that Adequate Protection Can Take 

 
Among the factors in evaluating adequate protection proposed by debtors in chapter 12 

cases are the following: (1) identifying the risks to the secured creditor’s value resulting from the 
debtor’s request for use of cash collateral and (2) determining whether the debtor’s adequate 
protection proposal protects value as nearly as possible against risks to that value.  In re Martin, 
761 F.2d 472, 476-77 (8th Cir. 1985). 

 
• payment to the prepetition lenders of interest at the non-default rates 

 
• additional replacement security interests and liens upon all crops, whether now 

existing or hereafter arising 
 

• continuing crop insurance and assignment of interests in the crop insurance to the 
prepetition lenders so that in the event of a crop failure the lenders' interests remain 
protected 

 
• junior liens on real and personal property that is not fully encumbered 

 
• replacement liens on post-petition payments from federal programs, including CRP 

payments 
 

• a superpriority administrative claim against the debtors as provided for in section 
507(b) of the Bankruptcy Code to the extent of any diminution in the value of the 
prepetition lenders' interest in the prepetition collateral that the replacement lien 
fails to cover.  

 
3. Liens on Crops To Be Planted in the Future 

 
Debtors can only use cash collateral for their proposed reorganization if they can 

adequately protect the secured creditor’s interest in the cash collateral.  11 U.S.C. § 363(e).  “[I]f 
a creditor is threatened with a decline in the value of the interest in the estate’s property, the estate 
must take action to make up the decline[.]”  In re Markos Gurnee P’ship, 252 B.R. 712, 716 
(Bankr. N.D. Ill. 1997).  In the context of Section 363(e), the debtor is proposing to consume or 
use up the collateral so the standard regarding whether the proposed protection is adequate is a 
strict one.  In re Polzin, 49 B.R. 370, 371-72 (Bankr. D. Minn. 1985).  The burden falls on the 
debtors to establish that the secured creidor’s position is adequately secured.  Id. at 372. 

 
As noted by one court, “[a] lien on crops to be planted is not the indubitable equivalent of 

cash collateral.”  In re Krumm, 87 B.R. 76, 78 (Bankr. D. Neb. 1988).  As the court in Krumm 
observed when discussing replacement liens on future crops: 
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If the Debtor defaults or becomes unable to perform after having purchased seed, 
fertilizer, fuel, and paid his rent, but before the crop is planted, the Bank, as of that 
point in time, certainly would not be secured by the indubitable equivalence of cash 
collateral.  In all events, repayment of the cash collateral is contingent upon there 
being a crop to harvest. 

Id. at 77.   Future payments to be received by debtors and associated with the harvest are subject 
to many uncertain variables.  Several of these include factors outside chapter 12 debtors’ control, 
such as the weather, commodities prices and the debtors’ ability to complete the harvest.  There is 
an additional risk associated with potential defenses raised by contract counterparties related to the 
purchase of the crops. 

Since the existence and value of the replacement collateral is speculative, debtors seeking 
to use future crops to provide adequate protection often face an uphill battle in contested hearings.  
Indeed, a majority of reported decisions have concluded that such a replacement lien, standing 
alone, does not adequately protect the value of creditors’ liens on cash collateral.  In re Westcamp, 
78 B.R. 834, 837 (Bankr. S.D. Ohio 1987) (noting that the value to a creditor of a lien on an 
existing crop is greater than the promise of a lien on a crop to be grown).   

 Debtors fare much better when a lien on future crops is part of a bundle of additional 
unencumbered collateral offered as adequate protection for the use of cash collateral.  Examples 
of such collateral include (a) multi-peril, all risk-crop insurance, (b) rights to federal funds from 
the Agricultural Stabilization and Conservation Service or under any other similar program, and 
(c) additional sources of income beyond farming operations, such as custom trucking and custom 
hog feeding.  Id. at 839.   

In evaluating the protection offered by crop insurance, it is essential for secured creditors 
to carefully review copies of such policies.  The creditor must be able to identify the nature, extent 
or limits of the crop insurance so that it is able to evaluate what losses would be covered and what 
losses are excluded from coverage.  As the court in Krumm observed when rejecting insurance as 
sufficient adequate protection: 

However, there are many risks beyond his control in the form of drought, flood, 
early freeze, insects or accidental injury or death.  These risks are not fully covered 
by the proposed insurance.  The premium is deductible from the amount payable to 
the insured and only if the crops are completely destroyed by hail or fire, would 
there be sufficient insurance proceeds to repay all of the $150,000.00 sought to be 
used.  If the crop is entirely lost due to other reasons, the insurance proceeds would 
not be sufficient to repay all of the $150,000 cash collateral used. 
 

87 B.R. at 77-78.  Likewise, it is important to consider whether the premiums on such policies 
have been fully funded by existing cash collateral, or whether future premium payments are 
contemplated.  If premiums are to be paid from future revenues, the risk of non-payment is a factor 
weighing against a finding of adequate protection. 

 With respect to additional sources of income, such as “custom farming” secured creditors 
should analyze whether this source of funding is premised upon “smile and handshake” 



AMERICAN BANKRUPTCY INSTITUTE

105

9 
 

transactions with close family members or whether it arises out of an enforceable contractual right.  
If such income falls into the former category, creditors have no additional source of collateral 
should there be a crop revenue shortfall if family members are unwilling or unable to continue this 
relationship. 

 




















































