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Economic Impact of COVID-19: It’s Different

= Certain economic activity severely impacted
= Scheduled flights worldwide down ~43% (first week of 2020 to first week of 2021)
= Hotel business revenue down ~66% (2019 to 2021) 2
= Cruising suspended, then severely restricted; revenues drop to near zero 34

. Governments responded much differently to this crisis than prior ones
= Complete lockdowns (because this is a health crisis)
= Larger economic-stimulus response; much shorter time frame 5
= During Great Recession, U.S. government bailed out the banks; during COVID-19 pandemic, U.S.
government implemented a wide variety of responses mostly benefiting “main street”
Interest rate decreases; quantitative easing; TALF; Main Street Lending; Municipal Liquidity Facility
PPP; Employee Retention Credits; expanded EIDL program; direct cash payments to people
= Airlines, hotels received stimulus support; cruise lines shut out 7

1. Statista. https://www statist 1104036/novel-coronavirus-weekly-flights-change-airlines-region/.
2. American Hotel & Lodging Association, Kalibri Labs (August 2021). Analysis: Hotel Business Travel Revenue By State. https:/ ahla %20Travel%20State%20by%20State%20Data%200ne%20Pager%209-13.pdf.
3.CDC COVID-19 Orders for Cruise Ships. hitps://www.cdc elcruise/covid19-cruiseships.html.

4. For example, Camnival Corporation showed a year-to-year decline of 99.5% in third quarter revenues for 2020 (from $6.5 billion to $31 million). Chokshi, N. & Yeginsu, C. (2021, July 28). The Cruise Industry Stages a Comeback. The New York Times.
https://www.nytimes.com/2021/07/28/travel/cruise-industry-comeback.html

5. Cassim, Z., et al. (2020, June 5). The $10 trillion rescue: How governments can deliver impact. McKinsey https://wiw d-social-sect ts/the-10-trillion-dollar-rescue-how-gover -can-del

6. Alpert, G. (2022, January 28). A breakdown of the fiscal and monetary responses to the pandemic. ht win ent-stimulus-efforts-to-fight-the-covid-19-crisis-4799723.

7. Wolfe, J. (2020, June 26). Cruise lines were shut out of the pandemic. Here’s why. The New York Times. https://www.nytimes com 2020/04/08/travel/cruises-coronavirus-stimulus.htm!
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Components & Impact of Fiscal Stimulus

. $800 billion was disbursed under the Paycheck Protection Program (PPP), while $321 billion was disbursed under
the Economic Injury Disaster Loan (EIDL) Program '
Hotels and restaurants on track to receive ~18% of PPP loans 2
. PPP preserved employment — an estimated 2-3 million job-years of employment — during the pandemic 3
= But for every $1 in wages that were prevented being lost, PPP handed $3.13 somewhere else 4
. Programs have been subject to significant levels of fraud
= As of 1/12/2022: 366 indictments, 294 arrests and 142 convictions related to fraud with PPP and the EIDL program ®
Fraud associated with PPP estimated at $4.6 billion; fraud associated with the EIDL program estimated at $80 billion ©
. About $678.6 billion of PPP loans have been forgiven (~80% of the total amount of funds disbursed) 7
. The SBA did not permit debtors in bankruptcy to obtain PPP loans, although this was challenged several times 8
If bankrupt debtors could obtain PPP loans in bankruptcy, then the loans would be treated as administrative expense claims,
which could cause harm to creditors °

1. Reosti, J. (2022, January 12). SBA direct lending would be a fraud magnet: GOP lawmakers. American Banker. https://www.americanbanker. direct-lendi uld-be-a-fraud:

2. Piacentini, L. (2021, February 16). The Hospitality Industry Borrows Largest Percentage of PPP Loan Funds. 1851 Franchise. htips://1851 franchise.cormthe-hospialiy-indusiry-borrows-largest-per f-ppp-loan-funds-
271501 4#éstories.

3. Probasco, J. (2022, January 23). Where the PPP Money Went. h -ppp-mon 1-5216725.

4 Cowley, 8. (2022, February 1), Litle of the Paycheck Profoction Program's $600 Bilfon Profocted Paychecks The New York Times. hitps://www.nytimes.com/2022/02/01/business/paycheck-protection-program-
costs.html?campaign_id=4&emc=edit dk 20220201&instance id=518358ni= 1d=89423210 id=81297&te=18&user _id=d142556a5h55317be4738345817e408.

5. Davis, A. (2022, January 19). Man Sentenced for PPP Fraud Adds to Growing Number of Convictions for Swindling htips //www.newsweek.com/man-sentenced-ppp-fraud-adds-q umber-
swindling-government-1670994.

6. See footnote 1.

7. Tascarella, P. (2022, January 26). PPP forgiveness dollars inch upward and here's where Pittsburgh banks stand. Pittsburgh Business Times. hitps://www.biziournals.com/pitisburgh/news/2022/01/26/ppp hes-upward.htm|
8. Pullman & Comley LLC. (2020, April 27). Bankruptcy Court Overrides SBA’s Prohibition Against Extending PPP Loans to Comj in JD Supra. http: idsupra uptoy-court-overrides-sba-s-96324/
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Different Asset Types; Different Issues

» Cruise Lines »  Single Asset Hotel — Leisure
= Mostly large, publicly-traded «  Similar to resorts
= Already leveraged up for pandemic liquidity
= When COVID-19 recedes public equity

available to de-leverage = Single Asset Hotel — Business/Convention
= Less likely to need restructuring or chapter 11 = Valuation is difficult due to travel uncertainty
= Senior lenders may sell loans at a discount
*  Resorts = Higher probability of restructuring or chapter
= Many are privately owned 11

= Senior debt targeted by RE opportunity funds

= Attractive to “loan to own” lenders due to
lower leverage

= Financial strength of equity sponsor key factor
= More likely to require restructuring

Caribbean Insolvency Symposium | February 2022
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Financial Regulations: Trickle-Down Effect

- Certain Regulations That Affect Distressed Credits

. Shared National Credit (SNC) Program '
Assesses risk in the largest (>$20 million) credits shared by multiple (3+) regulated financial institutions
Run by the OCC with large agent banks receiving two reviews per year while most others receive one per year
Five grades — pass, special mention, substandard (reserves), doubtful (more reserves), and loss (most reserves)

- Troubled Debt Restructuring (TDR) as defined in the Financial Accounting Standards Board (FASB)
Involves a troubled borrower and a concession by the lender (that it would not otherwise agree to provide)
Ifit's a TDR, then has to be evaluated accrual v. nonaccrual status and impairment status
CARES Act allowed loan restructurings/modifications to not be considered TDRs if related to COVID-19, but that relief expired on January 1, 2022 2

. Current Expected Credit Loss (CECL) Model
Introduced by FASB in 2016 as replacement for allowance for loan and lease losses (ALLL) calculation, which was based on incurred losses
CECL model is an expected credit loss model using historical information, current conditions and forecasts to estimate losses over the life of the loan (read: more reserves)
Effective for most public financial institutions beginning in 2020 and most community banks with assets under $1 billion will implement in 2023
CARES Act allowed for temporary relief from compliance with CECL methodology for certain entities, but that relief also expired on January 1, 2022 2

Impact of Regulations

. Lelnc{_ers’ behavior will be significantly impacted by the outcome of SNC Program reviews and TDR designations; less flexibility to implement
solutions

- A borrower is often ignorant to the behind-the-scenes considerations that drive the outcome of resolving a distressed credit

1. Shared National Credit Program 1st and 3¢ Quarter 2020 Reviews. https:/ fel p 0210225a1.pdf.
2. Grant Thornton. (2021, January 21). CARES Act addresses TDRs and CECL for banks. Grant Thornton. https:// grantthorntor ar /audit/20: rot/april/ CARE! t-add TDRs-CECL-
banks.aspx#:~:text=Loan%20restructurings%20Section%204013%2C%20Temporary troubled%20debt%20restructurings %20(TDRs)
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It’s Workout Time: Lenders’ Mindset

= The $64,000 Question: When will passive approach to defaulted credits end?
= Regulatory pressure (know your lender)
= Expected increase in interest rates (75-100 bps increase by end of 2022) '
= What's the related opportunity cost
= Tapering of government-sponsored liquidity programs

= What will lenders do when the time comes?
= Available resources — workout departments depleted; talented, experienced workout officers hard to find
= Policy approach — staff up and work out distressed loans or “outsource” workout by selling at discount
= Captain Obvious® says:
= The bigger the credit, the bigger the problem
= Payment default is more problematic than a covenant default
= If the asset is worth more than the debt, then | might be OK
= If my guarantor / sponsor has deep pockets, then | might be flexible
= I'm not built (or incentivized) to own and operate a hotel (or anything, really)

1. Ghosh, 1. (2022, January 19). Fed to raise rates three times this year to tame unruly inflation: Reuters Poll. Reuters. https:// reuters.com/b tes-th al thi ar-ts unruly-inflation-2022-01-20/.

Caribbean Insolvency Symposium | February 2022
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It’s Workout Time: Debtors’ Mindset

= First question: What just happened here?
Debtors often have little interaction with lender when loan is performing
Distressed scenario increases touch points (both with existing and new lender); changes tenor of conversations

= Second question: What do | have?
Understand what the asset is worth today in its current condition
Forecast what the asset may be worth tomorrow with improvement in performance or economy
Assess extent of personal liability (e.g., non-recourse guaranty), impact on other relationships (e.g., loans, flag)

= Third question: | think that | have something of value, so how can | keep it?

Identify the all-in cost to effectuate a restructuring, and where that money would come from
Asset will need liquidity to address maintenance capital expenditures, insurance, taxes, payroll, professional expenses, etc.

= Debtors may use the threat of bankruptcy to force lender’s hand (see, e.g., Aloft Miami Brickell Hotel bankruptcy)

Caribbean Insolvency Symposium | February 2022 Page 7

Debtor v. Creditor Perception

—

Goal: Preserve Ownership/Original Equity *  Goal: Recover 100% of loan

Either/both goals may be unrealistic

Caribbean Insolvency Symposium | February 2022 Page 8
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Hotel Restructurings: Big Picture

= The nature of the default will determine the available paths to a resolution

= Professionals and the related messaging (to client and other side)

More sophisticated professionals have a higher probability of getting to a resolution because they have “seen the
movie” before and can tell their clients, and the other side, the ending(s)

Corollary: this is purely an economic decision so check the ego at the (hotel room) door

= Valuation of the asset and how it impacts the decision-making process
At inception, the lender’s appraisal valuation will weigh heavily on its available courses of action
Debtor is looking to keep the equity; an acquiring lender is looking to maximize delta between claim and basis
= To preserve (or improve value) resources need to be identified and consumed, quickly

= Determine the paths that are available — appointing a receiver / CRO, out-of-court sale,
bankruptcy process — and the key constituencies that need to buy in
= Nature of the asset lends itself to an out-of-court restructure, especially if the franchisor is supportive

Caribbean Insolvency Symposium | February 2022 Page 9

Chapter 11 Practice Pointers

= Be prepared

= Timing is everything

= Hit the ground running

= “What we have here is a failure to communicate”

= Address management issues head on

= Anticipate a motion to dismiss the case as a bad faith filing

= Put an offer on the table

Caribbean Insolvency Symposium | February 2022 Page 10
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Hotel Restructurings: Bankruptcy Issues

= Enforceability of pre-filing agreements between lender and debtor to lift automatic stay

= Does the hotel constitute a SARE debtor, is Subchapter V relief available, and what does all
that mean?

= Bankr. M.D. Fla. ruled in April that hotels are generally not single asset real estate debtors
and are able to file under Subchapter V (if qualified)

= Valuation from a bankruptcy perspective — fight off relief from stay; keep dry powder for a plan
= The effect of 11 U.S.C. § 552(b)(2) in hotel bankruptcies

= Exit from the chapter 11 process — 363 sale or plan of reorganization

1. See In re ENKOGST, LLC, 626 B.R. 860 (Bankr. M.D. Fla. 2021).

Caribbean Insolvency Symposium | February 2022 Page 11

The Market for Distressed Debt

= Start of COVID-19, ~4-month period when loans in the secondary market were “on sale”

= Thereafter, the secondary market became extremely tight / competitive

Reasons: well-capitalized buyers (including new entrants such as family offices), speculation about end of
pandemic, lack of regulatory pressure on banks, slow legal processes (both court closure and moratoriums)

= Market has appeared to become a bit more rational in 4Q2021; waiting to see impact on
regulatory pressure and what that will do to the secondary market in 2022

= Observations
Inflationary pressures created winners and losers
Inflation “bail out” (of sorts) for businesses that had hard asset value (real estate, PP&E) increase against fixed debt
Inflation “punishment” for business whose margins were already thin during a normal economy
Host of issues (supply chain, staffing shortages, inflation) hurt many businesses that can’t pass on those
additional costs entirely to customers; the debt owed by those businesses should be considered distressed,
especially given a rising interest rate environment, but not out in the market (yet)

Caribbean Insolvency Symposium | February 2022 Page 12
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What To Do If Loan Is Sold: Debtors’ View

1. Be proactive and know if existing lender is “nervous”
2.  Immediate due diligence on buyer
Reputation — “loan to own” vs. fixed income hold
Hospitality industry experience of new lender
3. Do adetailed assessment of current/future value of project
4. Ifloan is sold to “loan to own” lender:
Become educated on “loan to own” tactics
Have a detailed legal analysis by counsel
Default provisions
Equity pledge
Personal Guarantees
Foreclosure rules of Jurisdiction

Caribbean Insolvency Symposium | February 2022 Page 13

What To Do If Loan Is Sold: Debtors’ View

= Unlike dealing with traditional senior lender
= If in default:
Preserve cash — stop all payments

= Consider hiring specialized legal and financial advisors
=  Commence discussions with new capital sources
= Prepare for actual/threat of chapter 11 filing
= Commence negotiations — only when fully prepared
= Don’t hold out for perfect deal

Caribbean Insolvency Symposium | February 2022 Page 14
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Receiverships: Pros and Cons

= Benéefits to appointing a receiver... to a lender
Psychological — signal to the debtor that the lender means business
Ensure control of the asset; better visibility into asset's performance; protection of the asset

= Alender may advocate for the appointment of a certain receiver; this provides more “control” than the
appointment of a bankruptcy trustee

= Disadvantages to appointing a receiver... to both parties
= Increases the fees associated with a resolution; may create an incentive to prolong the process

Pre-receivership parties (lender and debtor) each lose control
If in state court, may not have a judge who is familiar with business disputes

= Compare to assignments for the benefit of creditors (ABCs)

= State laws are mirroring chapter 11 processes (e.g., North Carolina receivership process)

Caribbean Insolvency Symposium | February 2022 Page 15

Distressed Debt Scenario Potpourri

= Large hotel chain with diversified property portfolio breaches a financial covenant (or two) and
is facing a liquidity crunch

= Owner-operator of a prominent, business-oriented hotel with slowing sales, deferred
maintenance, a default under its franchise agreement and missed an interest payment

= Owner-operator of a small hotel located just outside urban core preemptively reaches out to
its lender for covenant and payment relief

Caribbean Insolvency Symposium | February 2022 Page 16
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Noteworthy Cases

. Cruise Lines and Vaccine Mandates

= InJune 2021, the Middle District of Florida issued a preliminary injunction against the CDC enjoining the agency from
enforcing its “conditional sail order” for cruises, which imposed vaccine and other requirements '

= InAugust 2021, Norwegian Cruise Lines successfully challenged Florida’s law banning businesses from requiring
“vaccine passports” in the Southern District of Florida 2
= Holiday Inn at Miami Beach

= The hotel relied on the cruise industry for revenue: cruise ship passengers made up 70% of the hotel's weekend
reservations pre-pandemic, and more than 1/3 of the hotel’s reservations in 2019 stemmed from contractual agreements
with the cruise industry 3

= Facing foreclosure, the hotel filed for bankruptcy in July 2021 seeking to draw investors for redevelopment, and in
November filed a chapter 11 plan focused around and dependent upon new financing 4
= Aloft Miami Brickell Hotel
= ATorchlight entity refused to negotiate terms of the hotel’'s $17.8 million mortgage, instead demanding increased fees
and then filing a foreclosure action °
= The hotel filed for chapter 11 as a “sword” against these “aggressive” tactics to force Torchlight to the negotiating table >

1. Benitez, G., et al. (2021, June 18). Judge sides with Florida in cruise lawsuit, says CDC overstepped authority. ABC News. https//: go.com/Bu ides-florida-cruise-lawsuit-cd -authority/story?id=78366576.
2. Cohen, G., et al. (2021, August 11). Cruise ship vaccine mandates are great. The latest ruling for them wasn't. The ington Post. hilps:/ ashir 021/08/1 1/cruise-ship-vaccine-mandate-decision-first-
amendment/.

3. Alvarado, F. (2021, July 29). Bankruptcy could lead to redevelopment of downtown Miami Holiday Inn. The Real Deal. hitp 021/07/29/bankrupt Id-lead-to-redevelopment-of-downt holiday-inn/.

4. Bandell, B. (2021, November 11). Downtown Miami Holiday Inn owner seeks refinancing through bankruptcy. South Florida Business Journal. hiips://www.biziournals 021/11/11/holidz seeks \cing-
through-bankruptcy.html.

5. Alvarado, F. (2022, January 14). Aloft Mi Brickell exits /, staves off The Real Deal. https:/tF 022/01/14/aloft: brickell-exits-bankruptcy-staves-off-

Caribbean Insolvency Symposium | February 2022 Page 17

Crystal Ball Time: What’s Next?

= COVID-19 is here to stay
= How many more variants, and how severe?
= How do governments react to new variants? When do we ease restrictions even if no new variants?

= Consumer behavior may have been altered permanently
= Which changes to consumer behavior necessitated by pandemic will remain?
= How will travel preferences change for business? (E.g., hybrid conferences and virtual meetings)
= How will travel preferences (and restrictions) change for leisure?

= Revisions to customer loyalty programs (e.g., Marriott Points) and customer experiences ' 2

= Repurposing of hotel properties (see next slide)

1. Kunesh, A. (2021, October 26). Big changes ahead for Mariott as Bonvoy ditches its award chart; book your status now. The Points Guy. http 1 \ews/marriott-dynamic-pricing/.
2. Giff, Z. (2021, October 26). 11 things you might've missed in American’s massive loyalty program update. The Points Guy. https:/thepoinisquy.comir fines-elite-status-
changes/#:~itext=The%?20airline%20is%20i 620ats%20partners%20in%20a%20year.

Caribbean Insolvency Symposium | February 2022
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Repurposing That (Distressed) Hotel Property

= Prospects look different for hotels that cater to business vs. leisure

= Repurposing of hotel properties
= Quarantine hotels near airports (limited time horizon for this purpose)
= Co-working space
= Senior living space
= Multi-family or co-living arrangements
= Affordable housing 2

1. A Charlotte-area charity purchased a hotel to be converted into a homeless shelter: hitps://ww ries.com/a-charlotte-charity-just-bought-an-88-room-hotel-to-house-the-homeless/.
2. City of Austin has purchased multiple hotels to house the homeless: https:// com/! 12021/02/04/z I-set-vote-bi hotel-h T housing/4387304001/.

Caribbean Insolvency Symposium | February 2022 Page 19

About The Panelists

Hon. Caryl Delano: Chief Bankruptcy Judge Caryl E. Delano received her bachelor of
arts degree (English) from the University of South Florida and her juris doctorate
from the Indiana University McKinney School of Law, having completed her final
year of law school at Emory University School of Law. Judge Delano practiced law in
California for 14 years prior to moving back to Tampa, her hometown. In 2008, after
practicing bankruptcy and commercial law in Tampa for 14 years, she was appointed
by the Eleventh Circuit Court of Appeals as a United States Bankruptcy Judge for the
Middle District of Florida. On October 1, 2019, Judge Delano was appointed by the
United States District Court as the Chief Bankruptcy Judge for the Middle District of
Florida.

Luis Lluberas (Moderator): Luis Lluberas is a Member in the Financial Restructuring
practice group of Moore & Van Allen, PLLC where his practice encompasses a broad
range of financial services matters, with a focus on the resolution of troubled
credits. He routinely represents financial institutions, in both lender and agent
capacities, in syndicated credit facilities and other secured lending transactions. In
2021, ABI recognized Luis as an honoree of its “40 Under 40” initiative. Luis holds a
B.A., with highest distinction, and a J.D., with honors, from The University of North
Carolina at Chapel Hill. He is fluent in Spanish.
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About The Panelists (Cont.)

Brian Shloss: Brian is Chief Operating Officer at Summit Investment Management
LLC, a Denver-based private investment firm specializing in distressed debt and
opportunistic credit. He holds a BA from Emory University and an MBA from the
Leeds School of Business at the University of Colorado, Boulder. Prior to joining
Summit in 2009, Brian was a Partner with private asset-based lender, Western
Capital Partners after spending the early part of his career in the equity markets,
working on the floor of the NYSE and leading a market making team at Knight
Capital in Chicago.

Troy Taylor: Troy Taylor is the founder and President of the Algon Group, a nationally
recognized investment banking restructuring firm with a strong real estate focus. He
has successfully completed restructuring assignments for high profile clients such as
the Related Group, Four Seasons Peninsula Papagayo-Costa Rica, One Bal Harbour,
BlueGreen and Reynolds Plantation. Mr Taylor holds MBA and BS (cum laude)
degrees from the Wharton School the University of Pennsylvania.
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Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 1 of 19

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

EHT US1, Inc., et al.,

Debtors.

Urban Commons Queensway, LLC,

Plaintiff,

V.

EHT Asset Management, LLC, Taylor
Woods, and Howard Wu,

Defendants.

N N N N N N N N N N N N N N N N N

Cole Schotz, P.C.

Seth Van Aalten

G. David Dean

Justin R. Alberto

500 Delaware Avenue

Wilmington, DE 19801
-and-

Paul Hastings LLP

Luc A. Despins

Nicholas A. Basset

G. Alexander Bongartz

200 Park Avenue

New York, NY 10166

Attorneys for Plaintiff

OPINION

Urban Common Queensway, LLC

Dated: November 15, 2021

Sontchi, J. ,Z/.é (,‘r e

Chapter 11

Case No. 21-10036 (CSS)

Adv. Pro. No.: 21-50476 (CSS)

Related D.I. 78 and 99

Bodell Bové, LLC

Bruce W. McCullough

1225 N. King Street, Suite 1000
Wilmington, DE 19801

Attorney for Defendants
EHT Asset Management, LLC,
Taylor Woods, and Howard Wu
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Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 2 of 19

INTRODUCTION

Messrs. Woods and Wu are fraudsters. They fraudulently obtained a PPP loan on
behalf of the Debtor without authority and absconded with the proceeds, leaving either
the Debtor or the United States to pay back the lender. They were sued by the Debtor,
and, after notice and a hearing, the Court entered summary judgment against them and
their company and enjoined Defendants from dissipating their assets. In addition, the
Court ordered a detailed accounting. Defendants have not provided a sufficient
accounting and have baldly stated they intend to dissipate their assets.

The Court cannot countenance Defendants” willful refusal to comply with its
injunction to the detriment of the Debtor’s creditors. Thus, the Court finds Defendants
in contempt of the preliminary injunction, and will convene a hearing on Friday,
November 19t to consider what sanction to impose, including whether to place Messrs.
Wu and Wood in custody. The Court does not take this step lightly, but the actions of
Defendants in derogation of a Court order entered after notice and a hearing leave no
alternative.

FACTUAL BACKGROUND

A. Procedural Posture

Before the Court is (i) Plaintiff’s, Urban Commons Queensway, LLC, Motion for

Judgment of Civil Contempt Against Defendants for Failure to Comply with Preliminary

269
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Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 3 of 19

Injunction, filed on September 23, 2021 (the “Contempt Motion”),! (ii) Defendants
response to the Contempt Motion,® (iii) Plaintiff’s reply in support of the Contempt
Motion,* (iv) Defendants’” Preliminary Accounting to the Court of the PPP Funds, filed on
October 21, 2021,> (v) Plaintiff's Motion for Leave to File Statement in Response to
Defendants’” Preliminary Accounting to Court of PPP Funds, filed on October 26, 2021
(the “Motion for Leave”),® (vi) Defendants” Supplemental Accounting to the Court of the
PPP Funds.” This is the Court’s decision on the Contempt Motion and the Motion for
Leave.

B. The PPP Adversary Proceeding

On May 24, 2021, Plaintiff commenced this adversary proceeding against
Defendants to recover approximately $2.4 million, plus other damages, as a result of
Defendants’” fraudulent scheme to obtain a PPP loan on behalf of Urban Commons
Queensway, LLC (“UCQ”). Plaintiff concurrently filed a motion for preliminary
injunction (the “Initial PI Motion”),® together with voluminous documentary evidence

detailing Defendants’ fraudulent conduct. On May 26, 2021, after notice and a hearing,

1 Adv. D.I. 78. Documents filed in Bankr. Case No. 21-10036 shall be referred to herein as “D.I. #” and
documents filed in Adv. Pro. Case No. 21-50476 shall be referred to herein as “Adv. D.I. #.”

2 Collectively, EHT Asset Management, LLC, Taylor Woods, and Howard Wu will be referred to herein as
the “Defendants.”

3 Adv.D.. 84.

4 Adv.D.I. 86.

5 Adv.D.1.97.

6 Adv. D.I. 99.

7 Adv. D.I. 102.

8 Adv.D.I.3and 11.
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Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 4 of 19

the Court denied the Initial PI Motion, despite an “overwhelming likelihood of success”
on the merits, based on its finding that Plaintiff failed to establish there was a risk of
irreparable harm.?

On June 28, 2021, after Defendants answered the Complaint, Plaintiff filed Plaintiff
Urban Commons Queensway, LLC's Motion for Summary Judgment Pursuant to Federal
Rule of Civil Procedure 56 and Federal Rule of Bankruptcy Procedure 7056 (the
“Summary Judgment Motion”),10 requesting entry of judgment in Plaintiff’s favor in an
amount not less than $2,437,500.11

On July 2, 2021, Defendants’ former counsel filed its motion for leave to withdraw
as counsel to the “Urban Commons Parties,” including Defendants (the “Withdrawal
Motion”).12

Rather than responding to the Summary Judgment Motion on its merits, on July
12, 2021, the deadline for Defendants to submit a response, Defendants filed a motion for
an extension of time (the “Extension Motion”), seeking an extension of time to file any
opposition to the Summary Judgment Motion until Defendants had retained substitute
counsel.’

On July 15, 2021, Plaintiff filed its Memorandum of Law in Opposition to

Defendants” Motion to Extend the Time to Respond to Plaintiff Urban Commons

9 Adv. D.I 23 (May 26, 2021, Hr'g Tr., at 49:18-19).
10 Adv.D.I.37.

11 See Adv.D.I. 1.

12 D.I. 910.

13 Adv. D.I. 46.
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Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 5 of 19

Queensway, LLC’s Motion for Summary Judgment and Renewed Cross-Motion for
Preliminary Injunctive Relief (the “Renewed PI Motion”).1# On July 26, 2021, the Court
held a hearing on notice to Defendants, as to Plaintiff's Renewed PI Motion (the “Second
PI Hearing”). Defendants participated in the Second PI Hearing through counsel. At the
conclusion of the Second PI Hearing, the Court took the Renewed PI Motion under
advisement.

On August 12, 2021, the Court held a hearing on the Withdrawal Motion. No
replacement counsel nor other representative of Defendants (including Mr. Wu)
appeared at the hearing. The Court granted the Withdrawal Motion on the record at the
hearing and stated that Defendants would be given no further adjournments of deadlines
in these cases on account of not having counsel.’> Specifically, in connection with the
Summary Judgment Motion, the Court held that “the deadline to file the summary
judgment motion response . . . will be extended 28 days from the entry of the order
[granting the Withdrawal Motion]. No further extensions will be granted without
consent, even on an argument that counsel is just about to get retained. That is not going
to fly.”16

On August 16, 2021, the Court entered orders (the “August 16 Orders”),

implementing its oral rulings, and granting the Withdrawal Motion!” and Extension

14 Adv. DI 48.

15 See D.I. 1045 (Aug. 12, 2021, Hr'g Tr., at 48:3-5).
16 d, at 61:24-62:4

17 D.1. 1043



AMERICAN BANKRUPTCY INSTITUTE

Case 21-10036-CSS Doc 1638 Filed 11/15/21 Page 6 of 19

Motion as well as directing Defendants to respond to the Summary Judgment Motion
within 28 days from entry of the order approving the Withdrawal Motion, i.e., September
13,2021.18

On August 27, 2021, the Court entered the Order Granting Plaintiff Urban
Commons Queensway, LLC’s Renewed Cross-Motion for Preliminary Injunctive Relief,?
(the “PI Order”), adopting its findings and conclusions as set forth in its Letter Opinion
of the same date,?0 and enjoining each of Defendants from transferring, encumbering or
otherwise disposing of $2,437,500 or assets of equivalent value and requiring each
Defendant to account for such funds or assets to Plaintiff. In granting this relief, the Court

found that:

Mr. Woods misrepresented or lied to U.S. authorit[ies] with
the implied consent of Mr. Wu by applying for and obtaining
an SBA PPP loan in Defendant Woods’” name to be used for
wrongful purposes. Specifically, Mr. Woods knowingly or
recklessly made false statements to obtain an SBA PPP loan
by signing an SBA PPP loan application on behalf of Plaintiff
without Plaintiff’s knowledge or consent. After wrongfully
obtaining the funds, Messrs. Woods and Wu transferred them
to Defendant EHT Asset Management, an entity they wholly
owned, and then caused the funds to disappear. They now
have the gumption to refuse to return the funds to Plaintiff (or
even hold the funds in a trust pending outcome of the
litigation). These facts show Defendants” willingness to flaunt
the law, use entities and transfers to avoid paying money
wrongfully obtained, and a lack of remorse for so doing.

18 Adv.D.I. 67.
19 Adv.D.I. 71

20 Adv. D.I. 69 (Urban Commons Queensway, LLC v. EHT Asset Mngt., LLC (In re EHT US]1, Inc.), No. 21-
10036, 2021 WL 3828556, at *1 (Bankr. D. Del. Aug. 27, 2021).

6
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Additionally, Plaintiffs bring before this Court evidence of
multiple lawsuits and judgments against Defendants Woods
and Wu for fraud, breach of repayment obligations, and other
loan defaults.?!

The Court found that it was likely that, “absent a preliminary injunction, the Defendants’
assets will dissipate and Plaintiff will not recover.”?2
Defendants failed to respond to the Summary Judgment Motion by the September

13,2021 deadline.? On September 14, 2021, Mr. Wu wrote a letter to the Court, requesting

21 In re EHT US1, Inc., No. 21-10036, 2021 WL 3828556 at *2-3 (footnotes omitted).
2 Jd. at *3.

2 Defendants had more than 90 days to respond to the Summary Judgment Motion but did not file a
response. Defendants have subsequently asserted that “there is a high probability that the $2.4 million
judgment can be offset against amounts owed by the Debtors to [Defendants].” Adv. D.I. 88 (EHT Asset
Management, LLC, Taylor Woods, and Howard Wu Reply to the Debtors” Response to Motion to Extend
Time for Filing Notice of Appeal) at p. 6 (emphasis removed). As noted above, the Court has already
granted a preliminary injunction to freeze the assets of the each of the Defendants, finding that Defendants
Woods and Wu have a “history of wrongful acts,” are “capable of shuffling assets,” that Woods and Wu
“misrepresented or lied,” and “knowingly or recklessly made false statements.” In re EHT US1, Inc., No.
21-10036, 2021 WL 3828556 at *2-3. Courts will not allow setoff when doing so would offend the general
principles of equity. U.S. Bank, Nat’l Ass'n v. Rosenberg, 581 B.R. 424, 428 (E.D. Pa.), aff'd, 741 F. App’x 887
(3d Cir. 2018) (“Courts will not allow setoff, however, where doing so would offend the general principles
of equity.”). See also Fed. Deposit Ins. Corp. v. Borne, 599 F. Supp. 891, 894 (E.D.N.Y. 1984) (citations omitted)
(waiver in a contract of setoff will not be enforced to bar a viable set off or counterclaim sounding in fraud);
Sterling Nat. Bank & Tr. Co. of New York v. Giannetti, 53 A.D.2d 533, 533, 384 N.Y.5.2d 176, 177 (1976) (holding
that “defenses based upon allegations of fraud may not be waived”); In re Nuclear Imaging Sys., Inc., 260
B.R. 724, 739 (Bankr. E.D. Pa. 2000) (citations omitted) (holding that “where the creditor has committed
inequitable, illegal or fraudulent acts, or the application of setoff would violate public policy.”); Womack v.
Houk (In re Bangert), 226 B.R. 892, 904 (Bankr. D. Mont. 1998) (“Even where there is mutuality of debt, a
bankruptcy court may disallow an otherwise proper § 553 setoff if there are compelling reasons for not
allowing such a preference.”).

In any event, Defendants did not reply to the Summary Judgment Motion, pro se or otherwise. Defendants
were aware of the already extended deadline to respond to the Summary Judgment Motion and then failed
to timely appeal the uncontested entry of the Summary Judgment Order. Moreover, asserting an alleged
substantive ground to in a motion in a reply brief, let alone a reply brief to a subsequent motion, is wholly
inappropriate. See Adv. D.I. 101 at fn. 18 (Memorandum Order Denying Amended Motion to Extend Time
for Filing Notice of Appeal filed by Defendants); see also Oberwager v. McKechnie Ltd., 351 F. App’x 708, 711
n. 5 (3d Cir. 2009) (“It is, of course, inappropriate to raise an argument for the first time in a Reply brief.”);
Connecticut Bar Ass'n v. United States, 620 F.3d 81, 91 n.13 (2d Cir. 2010) (citations omitted) (“Issues raised
for the first time in a reply brief are generally deemed waived.”); Ceglia v. Zuckerberg, 287 F.R.D. 152, 162
(W.D.N.Y. 2012) (citations omitted) (holding that “arguments raised for the first time in replying in further
support of a motion are generally deemed waived.”); see also Ruiz v. Comm’r of Dep’t of Transp. of City of New

7
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an extension of time for an additional 30 days to allow him to secure new counsel.2* Mr.
Wu's letter stated: “We have selected and come to terms with the new counsel, however,
we have been unable to fully onboard the new counsel within the time given.”? Plaintiff
opposed the request for further extension.2

On September 14, 2021, the Court entered the Summary Judgment Order. Among
other things, the Summary Judgment Order incorporated the terms of the PI Order and
provided that such terms remain “in full force and effect.”.?”

On September 17, 2021, the Court entered an order denying Mr. Wu's letter request
for an extension of time to allow him to obtain new counsel.2 Defendants have now

obtained counsel.?®

York, 858 F.2d 898, 902 (2d Cir. 1988) (holding that it is within the discretion of the court to reject an
argument first raised in a reply brief that is “so belatedly advanced and so vaguely supported.”).

2 D.I. 1163.

%5 ]d.

26 D.I. 1164.

27 Adv.D.I.76 at 4.
28 D.I. 1174.

2 Adv. D.I. 81 (filed on Oct. 7, 2021) (Notice of Appearance filed by EHT Asset Management, LLC, Taylor
Woods, and Howard Wu). Through counsel, Defendants have filed appeals related to three orders issued
by the Court: (i) D.I. 1276 (Notice of Appeal of Order Denying Extension of Time Request (D.I. 1174));
(ii) D.I. 1278 (Notice of Appeal of Order granting Debtors Third Omnibus Objection (Substantive) to Proofs
of Claims Filed by Master Lessees Pursuant to Bankruptcy Code 503 and Bankruptcy Rule 3007 (D.I. 1176));
and (iii) D.I. 1284 (Notice of Appeal to Order Sustaining Bank of America, N.A. Omnibus Objection
(Substantive) to Master Lessee Claims and Joinder to Debtors Third Omnibus Objection (Substantive) to
Proofs of Claims Filed by Master Lessees Pursuant to Bankruptcy Section 502 and Bankruptcy Rule 3007
(D.I. 1190)). By way of additional background, the 15 claims asserted by the Master Lessees, owned and
controlled by Mr. Woods and Mr. Wu, sought to recover more than $190 million in the aggregate. See Claim
Nos. 799, 800, 801, 802, 804, 805, 806, 807, 808, 811, 813, 816, 817, 818, and 819. Defendants did not timely
appeal the Summary Judgment Order. See Adv. D.I. 89, filed on October 19, 2021. On October 28, 2021, the
Court issued an Order Denying Defendants” Motion to Extend Time to Filed an Appeal. Adv. D.I. 101.

8
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C. Defendants Have Not Complied with the PI Order

Although the PI Order was effective immediately upon its entry, Plaintiff did not
receive (and still has not received) any indication from Defendants that they have frozen
assets in compliance with the PI Order nor any accounting of such assets.

On September 15, 2021, Plaintiff notified each Defendant by letter that it had “not
yet received any accounting or confirmation that [Defendant has] complied with the [PI]
Order by identifying and preserving $2,437,500.00 in cash or assets of equivalent value.”30
The Demand Letters also requested that each Defendant confirm in writing by no later
than Friday, September 17, 2021, that “[it had] preserved such cash or assets, and identify
the cash or specific assets that have been preserved and the bank account(s) or other
location(s) in which they are being held.” Plaintiff also expressed its intention to submit
its motion to compel compliance with the PI Order and to request the Court to find
Defendants in contempt if Defendants did not comply with the PI Order by Friday,
September 17, 2021.

On September 17, 2021, Mr. Wu responded to the Demand Letter explaining that
Defendants were still in the process of engaging counsel, and they “would need an
extension of 60 days” to gain access to accounting records and engage substitute counsel.
Mr. Wu did not otherwise explain or confirm whether he or any other Defendant had

preserved $2,437,500 in cash or other assets or identify such assets and their location.

30 Referred to herein as the “Demand Letters” or “Demand Letter” as the case may be. The Demand Letters
were attached to the Contempt Motion as Exh. 1.
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On October 21, 2021, Defendants filed a “preliminary account” of the PPP Funds
(the “Preliminary Accounting”).3! As pointed out by Plaintiff, the Preliminary
Accounting appears simply to trace3? the PPP Funds, rather than an identify and preserve
(for Plaintiff’s benefit) $2,437,500 in cash or other assets from any source and to account

for those assets to Plaintiff.33

51 Adv.D.I. 97.
32 For example:

7. The UETQMLB Operating Account paid $1.5M to the Operating Lessee
to operate during COVID-19. Urban Commons, LLC, provides funds to
the 3rd Party Manager. The 34 Party Manager legitimately spent money
for expenses and employees.

8. Approximately $900,000 was paid to the City Long Beach for the city
rent and taxes. Defendants have no control over the 3rd Party
Management Company billing for the TOT Tax. The Management
Company paid their own bills and employees but did not pay the $900,000
to the city.

9. Urban Commons was paid $1.5 million to reimburse it for the funds
spent to operate during the pandemic. After May, payments were made
pro rata to the 18 entities for payroll, insurance, and legal expenses.

Adv.D.I. 97 at 9 7-9. Not only is this a purported tracing of the (alleged) use of the PPP Funds. The only
support appears to be list of wire transfers, again, with no support. There is no explanation of these
expenses or what the expenses are meant to accomplish. Nothing in the Preliminary Accounting is
sufficient for the purposes of the PI Order.

3 Presumably Defendants are planning to argue that they are not liable for any damages under the lowest
intermediate balance test (“LIBT”) because recovery is limited to the proceeds of the fraudulent PPP loan,
which they argue have been spent, under a theory that Defendants held those proceeds of the PPP loan in
trust for Plaintiff. See generally Official Comm. of Unsecured Creditors v. Catholic Diocese of Wilmington, Inc. (In
re Catholic Diocese of Wilmington, Inc.), 432 B.R. 135 at 151-160 (Bankr. D. Del. 2010) (Discussing and applying
the LIBT). However, the LIBT does not serve to limit the claims of the beneficiaries of a dissipated trust. It
simply prefers the beneficiaries of a trust but only to the extent they can trace the res and, after applying the
LIBT, show that it has not been extinguished, in whole or in part, through comingling with other assets.
The beneficiaries of the trust remain creditors of the trustee to the extent they cannot recover from the res
but must share pro rata with the remaining creditors to recover their deficiency. Thus, even if Defendants
held the proceeds of the PPP loan in trust for the benefit of Plaintiff and those funds have been dissipated
and/or comingled with other assets, Plaintiff still has a claim against Defendants for which judgment has
been entered and Defendants are required to take the actions set forth in the PI Order.

10
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The only two paragraphs in the Preliminary Accounting that responds to the PI

Order are as follows:

10. Defendants have not spent or dissipated any of the PPP
funds since the Court’s Order of August 27, 2021 (D.I. 71).

11. Defendants have no other assets, and all their collective
assets in any event are subject to an Order by the California
Bankruptcy Court in the Urban Commons Chapter 7
Proceedings to freeze their assets.3*

However, the Preliminary Accounting is not a sworn statement. The Court has no
verification of the term “no other assets.” The Court is skeptical that each of Defendants
has no assets (no house, no car, no bank accounts, no personal property). Recently,
Messrs. Woods and Wu, through a separate entity, provided a $10 million deposit in
connection with their unqualified bid for certain of the Debtor’s assets.3> Furthermore,
the only related debtor in the Central District of California is Urban Commons LLC,
which is not a defendant here, and the California Bankruptcy Court has not substantially
consolidated any of Defendants with Urban Commons LLC. Itis equally unclear whether
all of Defendants” assets have been frozen by the California Bankruptcy Court. And even
if such were true, Defendants have neither sought nor received relief from complying
with this Court’s PI Order.

On November 8, 2021, Defendants filed Defendants” Supplemental Accounting to

the Court of the PPP Funds (the “Second Supplemental Accounting”).3¢ The Second

3 Adv. D.I 97 (Preliminary Accounting) at 9 10-11 (emphasis added).
% See D.I. 791 (Tr. Hr'g. May 26, 2021) 22:5-29:11; D.I. 802 (Tr. Hr'g May 28, 2021) 145:17-149:16.

% Adv. D.I. 102. The Court notes that the Second Supplemental Accounting was filed after the Notice of
Completion of Briefing (Adv. D.I. 100), making the briefing on the Contempt Motion a moving target.
Furthermore, the lateness of the filing was compounded by Defendants’ counsel not delivering a copy of

11
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Supplemental Accounting attaches the Declaration of Howard Wu (the “Wu

Declaration”).3” The Second Supplemental Accounting states:

6. The uses and transfers of the PPP loan are detailed in 9 5-
8 of the Declaration. Defendants” information shows that, far
from stripping assets from Urban Commons Queensway,
LLC for their own purposes, Defendants’ company had
financially supported Urban Commons Queensway, LLC,
during the financial fallout from the pandemic and used the
PPP loan funds for expenses resulting from the [sic] its
operations.

As noted with the Preliminary Accounting, this is wholly unresponsive to the Court’s

demand for an accounting in the PI Order. The Wu Declaration again traces funds:

5. The May 21, 2020, transfer of $2,437,500.00 from Urban
Commons Queensway, LLC, to EHT Asset Management,
LLC, was for purposes of a PPP loan and the transferred
funds were placed in the EHT Asset Management, LLC,
operations account.

6. From the PPP loan, approximately $900,000 was sent to the
City of Long Beach for taxes owed by Urban Commons
Queensway, LLC. Approximately $1.5MM was used to
reimburse part of the approximately $1.9MM EHT Asset
Management, LLC, had advanced on behalf of Urban
Commons Queensway, LLC.38

The Wu Declaration then remarkably states, in clear violation of the PI Order:

EHT Asset Management, LLC, has recently reached a
proposed deal with the SBA whereby EHT Asset
Management, LLC, will pay $100,000 to Evolution and
Evolution will be able to properly complete the transfer on the

the Second Supplemental Accounting to chambers or even notifying chambers through email or telephone.
As the Court is unable to monitor the docket in all its cases, the Court relies on counsel, in accordance with
local practice and procedure, to deliver supplemental briefing to chambers. The Court was only made
aware of the Second Supplemental Accounting when Plaintiff's counsel sent a responsive letter to
chambers, Adv. D.I. 102, and provided a copy of the Second Supplemental Accounting therewith.

37 Adv. D.I. 102, Exh. A.
38 Wu Declaration at 9 5-6.

12
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books of the employees to EHT QMLB, LLC which is EHT
Asset Management, LLC’s entity.%

The PI Order specifically requires Defendants to freeze all assets — instead Mr. Wu declares
that Defendant EHT Asset Management, controlled by Messrs. Woods and Wu, has
access to $100,000 and is intending to transfer such funds. None of Defendants have
frozen assets in the amount of $2,437,500 as required by the PI Order.

ANALYSIS

A. The Bankruptcy Court’s Power to Sanction or Find Contempt

Section 105 of the Bankruptcy Code states that a court “may issue any order,
process, or judgment that is necessary or appropriate to carry out the provisions of this
title.”40 This provision “supplements courts’ specifically enumerated bankruptcy powers
by authorizing orders necessary or appropriate to carry out provisions of the Bankruptcy
Code.”#1  While it does not give the power to “/create substantive rights that would
otherwise be unavailable under the Bankruptcy Code,””4? it gives the court “general
equitable powers . . . insofar as those powers are applied in a manner consistent with the
Code.”#3 As a result, bankruptcy courts frequently find parties in civil contempt under

the authority granted within this provision.#

39 Wu Declaration at 9 8.

4 11 US.C. §105(a).

4 Gillman v. Cont’l Airlines (In re Cont’l Airlines), 203 F.3d 203, 211 (3d Cir. 2000).
42 Id. (citing United States v. Pepperman, 976 F.2d 123,131 (3d Cir. 1992)).

4 Joubert v. ABN AMRO Mort. Group, Inc. (In re Joubert), 411 F.3d 452, 455 (3d Cir. 2005) (quoting In re
Morristown & Erie R. Co., 885 F.2d 98, 100 (3d Cir. 1989)).

4 See, e.g., In re Cont’l Airlines, Inc., 236 B.R. 318, 331 (Bankr. D. Del. 1999) aff'd sub nom. In re Cont’l Airlines,
90-932, 2000 WL 1425751 (D. Del. Sept. 12, 2000) aff'd sub nom. In re Cont’l Airlines, Inc., 279 F.3d 226 (3d Cir.
2002). See also In re Baker, 390 B.R. 524, 531 (Bankr. D. Del. 2008) aff'd, 400 B.R. 136 (D. Del. 2009); In re

13
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Federal courts also have an additional inherent power to sanction parties who
have “acted in bad faith, vexatiously, wantonly, or for oppressive reasons.”4> Sanctions
imposed pursuant to this inherent power vindicate the court’s authority while avoiding
the need to resort to the more drastic sanctions available for contempt of court.#¢ Yet,
“[blecause of their very potency,” the federal courts must be careful to exercise these
inherent powers “with restraint and discretion.”#”

B. Contempt and Possible Sanctions for Contempt

Procedurally, motions for an order for contempt are governed by Federal Rule of
Bankruptcy Procedure 9014, pursuant to Federal Rule of Bankruptcy Procedure 9020.48
Rule 9014 provides that contested matters not otherwise governed by the rules shall be
governed by motion.

Sanctions for civil contempt can be employed for either or both of two purposes:

to coerce the defendant into compliance with the court’s order, and to compensate the

Anderson, 348 B.R. 652, 661 (Bankr. D. Del. 2006); WCI Communities, Inc. v. Espinal (In re WCI Communities,
Inc.), No. 08-11643, 2012 WL 1981713 (Bankr. D. Del. June 1, 2012) (Carey, J.). Accord Burd v. Walters (In re
Walters), 868 F.2d 665, 669 (4th Cir. 1989); Placid Refining Co. v. Terrebonne Fuel & Lube, Inc. (Matter of
Terrebonne Fuel & Lube, Inc.), 108 F.3d 609, 612 (5th Cir. 1997); Mountain Am. Credit Union v. Skinner (In re
Skinner), 917 F.2d 444, 447 (10th Cir. 1990).

4 Fellheimer, Eichen & Braverman, P.C. v. Charter Techs., Inc., 57 F.3d 1215, 1224 (3d Cir. 1995) (citing Chambers
v. NASCO, Inc., 501 U.S. 32, 45-46 (1991)).

6 Id.
47 Id. (quoting Chambers v. NASCO, Inc., 501 U.S. at 45-46).

48 Rule 9020 states the following: “Rule 9014 governs a motion for an order of contempt made by the United
States trustee or a party in interest.” Prior to the 2001 Amendments, Rule 9020 provided that contempt
could be determined by a bankruptcy judge only after a hearing on notice, unless the contempt was
committed in the presence of a bankruptcy judge. The Advisory Committee Notes state that this was
modified because “[i]ssues relating to the contempt power of bankruptcy judges are substantive and are
left to statutory and judicial development, rather than procedural rules.”

14
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movant for losses sustained.* Movant must prove three elements by clear and
convincing evidence to establish that a party is liable for civil contempt: (1) that a valid
order of the court existed; (2) that the defendants had knowledge of the order; and (3) that
the defendants disobeyed the order.>° The “clear and convincing” standard holds a heavy
burden; where there is ground to doubt the wrongfulness of the conduct of the defendant,
he should not be adjudged in contempt.5! Any ambiguity in the law should also be
resolved in favor of the party charged with contempt.5? Lastly, parties should not be held
in contempt unless the Court first gives fair warning that certain acts are forbidden.

Whether a sanction for contempt is criminal or civil depends on the character of
the sanction imposed, not on the subjective intent of the Court.5* Civil contempt is
coercive and looks to the future.®

The sanctions available to a court in response to civil contempt are “many and
varied,” encompassing “an indeterminate period of confinement,” fines, reimbursement,

or any combination of these.¢ These sanctions remain coercive and civil, rather than

4 United States v. United Mine Workers of Am., 330 U.S. 258, 303-04 (1947).

50 Marshak v. Treadwell, 595 F.3d 478, 485 (3d Cir. 2009) (quoting Harley-Davidson, Inc. v. Morris, 19 F.3d 142,
145 (3d Cir. 1994)).

51 Fox v. Capital Co., 96 F.2d 684, 686 (3d Cir. 1938).

52 U.S. on Behalf of I.R.S. v. Norton, 717 F.2d 767, 774 (3d Cir. 1983).
5 Id.

54 Hicks on Behalf of Feiock v. Feiock, 485 U.S. 624, 635-36 (1988).

% Wialsh v. Bracken (In re Davitch), 336 B.R. 241, 251 (Bankr. W.D. Pa. 2006) (quoting In re Eskay, 122 F.2d
819, 823 (3d Cir. 1941)).

5 Latrobe Steel Co. v. United Steelworkers of Am., AFL-CIO, 545 F.2d 1336, 1344 (3d Cir. 1976), discussed in
Walsh v. Free (In re Free), 466 B.R. 48, 57 (Bankr. W.D. Pa. 2012).

15
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punitive and criminal, as long as the contemnor is afforded the opportunity to purge the
contempt.5” Yet when utilizing civil sanctions, the Third Circuit advises courts to “apply
the least coercive sanction . . . reasonably calculated to win compliance with its orders.”58
If compliance is not forthcoming, the initial penalty may be increased, or a new penalty
appropriate under the circumstances may be selected.5?

C. Defendants are Liable for Civil Contempt for Violating the PI Order

The PI Order, entered on August 27, 2021, is a valid and enforceable order of this
Court. The PI Order was signed after a hearing and after sufficient notice of the Renewed
PI Motion and the Second PI Hearing.® By its own terms, the PI Order became effective
immediately.®? Thus, Plaintiff has satisfied the first element of contempt.

Furthermore, Defendants had knowledge of the PI Order. Defendants filed an
opposition to the Renewed PI Motion®? and appeared at the Second PI Hearing.®3 The PI

Order was served on Defendants’ counsel and on Defendants via first class mail at their

57 Int’l Union, United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 829-30 (1994). See also Penfield Co. of Cal.
v. Sec. & Exch. Comm’n, 330 U.S. 585 (1947) (“Fine and imprisonment [can be] employed not to vindicate the

public interest but as coercive sanctions to compel the contemnor to do what the law made it his duty to
do.”).

58 In the Matter of Grand Jury Impaneled January 21, 1975, 529 F.2d 543, 551 (3d Cir. 1976).
5 Id.

60 Adv.D.I.71.

1 Id. at § 6 (“This [PI] Order shall be effective immediately.”).

62 Adv. D.I. 53 (Memorandum of Law in Opposition to Debtors” Renewed Cross-Motion for Preliminary
Injunctive Relief).

0 Seee.g., Adv. D.I. 63 (Tr. of Hr'g July 26, 2021) and D.I. 962 (Sign-In Sheet for Hrg. July 26, 2021).
16
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last known addresses.®* Additionally, Mr. Wu responded to the Demand Letter,
requesting additional time.®> The Plaintiff has satisfied the second element of contempt.

It is also clear that Defendants have not complied with the PI Order. The PI Order
provides that Defendants “shall not transfer, encumber or otherwise dispose of
$2,437,500.00 or assets of equivalent value[,]” and “shall account for such funds or assets
to the Plaintiff[.]”®® As discussed above, the Preliminary Accounting and Second
Supplemental Accounting are not remotely in compliance with the PI Order. Defendants
have satisfied the third and final element of contempt.

As a result, the Court finds that Defendants are in civil contempt of the PI Order.

D. Sanctions for Defendants” Contempt of the PI Order

The Court is given wide discretion to tailor the most effective remedy to obtain
compliance.®” Plaintiff asserts that monetary sanctions would be insufficient to compel
Defendants” compliance with the PI Order and seek the “temporary confinement” of

Messrs. Woods and Wu.68

64 Adv. D.I. 73 (BNC Certificate of Mailing) and 74 (Affidavit of Service filed by Donlin, Recano &
Company, Inc.).

65 See Adv. D.I. 78 (Plaintiff Urban Commons Queensway, LLC’s Memorandum of Law in Support of
Motion for Judgment of Civil Contempt Against Defendants for Failure to Comply with Preliminary
Injunction, Exh. B).

¢ PI Order, 19 2-3. When requested, Plaintiff did not consent to Defendants’ request for additional time
(see Adv. D.IL 78 (Plaintiff Urban Commons Queensway, LLC’s Memorandum of Law in Support of Motion
for Judgment of Civil Contempt Against Defendants for Failure to Comply with Preliminary Injunction,
Exh. B). Furthermore, the Court was not asked for such extension of time to comply with the PI Order.

67 Burtch v. Masiz (In re Vaso Active Pharms., Inc.), 514 B.R. 416, 425 (Bankr. D. Del. 2014) (citations omitted).
68 See Adv. D.I. 78 at q 25.
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There is no question that the Court has the power to incarcerate Messrs. Woods
and Wu for civil contempt, if necessary.®® Nonetheless, the Court will not take such a
drastic action without conducting an evidentiary hearing. While the Court is gravely

concerned that monetary sanctions will be insufficient to compel Defendants to comply

6 In re Vaso Active Pharms., Inc., 514 B.R. at 425-26 (citations omitted) (holding that the Court had the power
to incarcerate as a last resort effort for egregious behavior). See also McGrath v. McGrath (In re McGrath),
298 B.R. 56, 61-2 (Bankr. W.D. Pa. 2003) (movant’s request for attorney’s fees for the motion was granted,
but the request for immediate incarceration of the debtor was deferred); In re Miller, No. 05-16155DWS,
2007 WL 4322541, at *5 (Bankr. E.D. Pa. Dec. 11, 2007) (footnotes omitted) (holding that “if disgorgement
to the Debtor and full payment of all penalties has not been paid to the Clerk of the Court by January 11,
2008, a further Order shall be entered to cause Turner’s imprisonment. Any such incarceration shall
continue until Turner has complied with the Contempt Order by making full payment or takes appropriate
action to demonstrate an inability to do so.”); In re Free, 466 B.R. at 61 (“Failure to comply will result in this
Court ordering the United States Marshal to take Debtor into custody and bring him before this Court to
answer for his conduct.”); Matter of Kennedy, 80 B.R. 674, 675 (Bankr. D. Del. 1987) (“His failure to appear
at the appointed time will result in the United States Marshal being notified to bring Mr. Kennedy before
the court for incarceration until such time as he agrees to answer to the trustee.”). See, e.g., U.S. ex rel. Thom
v. Jenkins, 760 F.2d 736, 740 (7th Cir. 1985), which held

we note that each passing month of incarceration strengthens Thom'’s
claim of inability, . . . for it can be assumed that at a certain point any man
will come to value his liberty more than $115,752.68 and the pride lost in
admitting that he has lied. Of course that point cannot be identified in the
abstract and we leave that determination to the discretion and good
judgment of the district judge. We also note that although incarceration
for civil contempt may continue indefinitely, it cannot last forever. If after
many months, or perhaps even several years, the district judge becomes
convinced that, although Thom is able to pay he will steadfastly refuse to
yield to the coercion of incarceration, the judge would be obligated to
release Thom since incarceration would no longer serve the purpose of the
civil contempt order — coercing payment.

Id. (citations omitted); In re Norris, 192 B.R. 863, 874 (Bankr.W.D.La.1995) (“This Court steadfastly believes
that incarceration is the only appropriate sanction to influence Norris to turn over the money.”) subsequently
affd, 114 F.3d 1182 (5th Cir.1997); Balaber-Strauss v. Markowitz (In re Frankel), 192 B.R. 623, 632
(Bankr.S.D.N.Y.1996) (“[TThe Court concludes that incarceration is the only sanction which is appropriate
in the circumstances and which is likely to serve the interests of the debtor’s estate”); Mayex II v. Du-An
Products, Inc. (In re Mayex II Corp.), 178 B.R. 464, 470 (Bankr. W.D. Mo. 1995) (“In this case, McDowell
requests that the Court direct the United States Marshals Service to arrest the chief officers of each
defendant and confine them to prison until each chief officer is ready to purge the contempt by complying
with the debtor examination order.”); In re Duggan, 133 B.R. 671, 672 (Bankr. D. Mass. 1991) (“Incarceration
is therefore the only alternative. Incarceration would perhaps be the most appropriate sanction even if
others were available.”).
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with the PI Order, it will only impose the “least coercive sanction . . . reasonably

calculated to win compliance with [PI Order].”70

CONCLUSION
As set forth above, the Court finds Defendants in contempt of the PI Order. The
Court will hold an in-person hearing on November 19, 2021, at 2:00 pm ET, to determine
the least coercive sanction reasonably calculated to win compliance with the PI Order.
That sanction may include the incarceration of Messrs. Woods and Wu who are ordered
the attend the hearing in-person. Finally, the Motion for Leave will be granted. An order

will be entered.

70 In the Matter of Grand Jury Impaneled January 21, 1975, 529 F.2d at 551.
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