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- 
Select Issues in Cash Collateral Orders 
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Fairfield and Woods, P.C. 

Denver, Colorado 
 
 

I. Adequate Protection - Cash Collateral Use Amount v. Diminution in Collateral 
Value 
A. Statutory Provisions. 

 
11 U.S.C. § 361 When adequate protection is required under section 362, 363, or 364 of this title 
of an interest of any entity in property, such adequate protection may be provided by – 
 

(1) Requiring the trustee to make a cash payment or periodic cash payments to such 
entity, to the extent that the . . . use, sale or lease under section 363 of this title . . . 
results in a decrease in the value of such entity’s interest in such property;  

(2) Providing to such entity an additional or replacement lien to the extent that such 
stay, use, sale, lease, or grant results in a decrease in the value of such entity’s 
interest in such property . . . 
 

B. Bankruptcy Rules  
 
Rule 4001(b) USE OF CASH COLLATERAL. 
 

(1)  Motion; Service. 
 

(A) Motion. A motion for authority to use cash collateral shall be made in 
accordance with Rule 9014 and shall be accompanied by a proposed form 
of order. 

 
(B) Contents. The motion shall consist of or (if the motion is more than five 

pages in length) begin with a concise statement of the relief requested, not 
to exceed five pages, that lists or summarizes, and sets out the location 
within the relevant documents of, all material provisions, including: 

 
(i)  the name of each entity with an interest in the cash collateral; 
(ii)  the purposes for the use of the cash collateral; 
(iii)  the material terms, including duration, of the use of the cash 

collateral; and 
(iv)  any liens, cash payments, or other adequate protection that will be 

provided to each entity with an interest in the cash collateral or, if 
no additional adequate protection is proposed, an explanation of 
why each entity's interest is adequately protected. 
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C. Local Rules 
 

Colorado L.B.R. 4001-3(a)APP  
 
 CASH COLLATERAL AND POST-PETITION FINANCING 

 

 (b) Provisions that generally may be approved:  . . .  
 

(2) Securing any postpetition diminution in the value of the secured party's 
collateral with a lien on postpetition collateral. 

 
D. Relevant Cases 

 
Diminution in collateral value entitling a secured lender to adequate protection need not 

be limited to diminution caused by the use of cash collateral.  Diminution in collateral value 

attributable to changes in market value, or other forces, is equally entitled to adequate protection.  

In re Blehm Land & Cattle Co., 859 F.2d 137, 140-41 (10th Cir. 1988); In re Callister, 15 BR 

521, 533 (Bankr. D. Utah 1981), aff’d sub nom. Ingersol-Rand Fin. Corp. v. Callister, 1984 WL 

249787 (10th Cir., April 16, 1984);  In re Cheatham, 91 BR 382, 386 (E.D. N.C. 1988) 

(superpriority claim limited to amount of unpaid adequate protection payments, which accounted 

for normal depreciation, plus diminution in value attributable to unforeseeable, unexpected 

losses).   

A secured lender has the burden of proving that the adequate protection granted it under a 

cash collateral agreement failed, and that it therefore is entitled to an administrative claim as a 

result of that failure.  In determining the amount of the adequate protection claim, the court 

should consider the diminution in value of the secured lender’s collateral on an aggregate basis.  

Thus, use of cash collateral, in isolation, does not give rise to an adequate protection claim.  

Rather, the secured lender must establish that its collateral value declined during the period of 

use, and the adequate protection claim will be tied to the diminution in value, not the dollar 
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amount of cash collateral used.  In re Residential Capital, LLC, 497 BR 403 (Bankr. S.D.N.Y. 

2013); In re Residential Capital LLC, 501 BR 549 (Bankr. S.D.N.Y. 2013).  Unless the 

remaining value of the cash and noncash collateral, as of the relevant date (in ResCap, the plan 

effective date), falls below the value of the secured lender’s collateral as of the petition date, the 

secured creditor has not suffered a diminution in its collateral values, and it is not entitled to an 

adequate protection claim.  497 BR at 401.     

 At least in Colorado, a number of agreed cash collateral orders provide adequate 

protection against the “cash collateral use amount,” which is frequently not defined at all, but if 

defined, tends to be all of the cash collateral used by the debtor after the petition date.   Westlaw 

reports a number of orders entered in Colorado using this term, though none of those orders 

appears to have been litigated, nor has there been any subsequent litigation over the proper 

calculation of a claim by the secured lender arising out of the alleged failure of adequate 

protection.  Interestingly, a Westlaw search did not reveal reported decisions from any other 

district using this terminology.  The “cash collateral use amount” does not appear to be the 

proper standard to determine the adequacy of protection granted a secured lender.   

E. Excerpts from Orders 
 
1. In re Midway Gold US, Inc.,  15-16835 MER, United States Bankruptcy 

Court for the District of Colorado; Interim Order (A) Authorizing Post-
Petition Use of Cash Collateral; (b) Granting Adequate Protection to 
Secured Parties entered June 25, 2015 

 
9.  Entitlement to Adequate Protection.  The Secured 
Parties are entitled to adequate protection of their interests 
in the Prepetition Collateral (including Cash Collateral) as 
of the Petition Date in an amount equal to the aggregate 
post-position diminution in value of such interests from and 
after the Petition Date, including any such diminution 
resulting from the use  by the Debtors of the Prepetition 
Collateral, the imposition of the automatic stay pursuant to 
section 362 of the Bankruptcy Code, and the use of the 
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Cash Collateral pursuant to this Interim Order (such 
diminution in value, the “Adequate Protection 
Obligations”). 

 
2. In re Streetcar Partners, LLLP, Case no. 12-12943 MER, United States 

Bankruptcy Court, District of Colorado, Agreed Order Authorizing 
Debtor’s Interim Use of Cash Collateral and Authorizing Adequate 
Protection in Connection Therewith entered March 2, 2012 

 
8. As used herein, the term “Cash Collateral Use 
Amount” includes all Cash Collateral used by the Debtor 
after the Petition Date.  To provide the Bank with the 
adequate protection required by Sections 361 and 363(e) of 
the Code to the extent of the Cash Collateral Use Amount: 
 
 a. The Bank shall have a first priority lien upon 
all post-petition rents, lease payments and payments of any 
other kind related to or for use of the Property, including 
but not limited to any and all accounts, cash, contract 
rights, depository accounts, documents, instruments, letter 
of credit rights, real property, supporting obligations, and 
all proceeds and products thereof (collectively the 
“Adequate Protection Property”), to the same extent, 
validity and priority of the Bank’s prepetition liens, if any, 
subject only to validly perfected and enforceable senior 
prepetition liens.  The security interests and liens granted to 
the Bank shall not be subject or subordinate to any lien or 
security interest that is avoided and preserved for the 
benefit of the Debtor and its estate under section 551 of the 
Bankruptcy Code.  Notwithstanding anything to the 
contrary herein, Adequate Protection Property shall not 
include any rights and claims arising under chapter 5 of the 
Bankruptcy Code. 

II. Adequate Protection – Scope of Replacement Liens 
A. Local Rules 

 
1. Colorado L.B.R. 4001-3(a)APP  

 
CASH COLLATERAL AND POST-PETITION FINANCING   
(a) Provisions that will not normally be approved without a demonstration of 
need or cause: . . . 
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 (10) Adequate protection provisions that create liens on claims for relief 
arising under the Bankruptcy Code (see 11 U.S.C. §§ 506(c), 544, 545, 547, 548, 
and 549). 
 
2. Utah Local Rule 4001-2   
 
Disclosure. All Financing Motions must recite whether the proposed order and/or 
underlying cash collateral stipulation or loan agreement contains any 
extraordinary relief, including that listed in subsections (a)(1)(A) through 
(a)(1)(G) below, identify the location of any such provision in the proposed order, 
cash collateral stipulation and/or loan agreement, and state the justification for the 
inclusion of such provision:  (D) Provisions that grant immediately to the 
prepetition secured creditor liens on claims and causes of action arising under 
§§544, 545, 547, 548, and 549 of the Code; 
 
3. Delaware Local Rule 4001-2(a)(i) 
  
 Provisions to be Highlighted. All Financing Motions must (a) recite whether the 
proposed form of order and/or underlying cash collateral stipulation or loan 
agreement contains any provision of the type indicated below, (b) identify the 
location of any such provision in the proposed form of order, cash collateral 
stipulation and/or loan agreement and (c) justify the inclusion of such provision:  
(D) Provisions that immediately grant to the prepetition secured creditor liens on 
the debtor's claims and causes of action arising under 11 U.S.C. §§ 544, 545, 547, 
548 and 549; 

 
B. Relevant Cases. 

 
1. Liens on avoidance actions 

 
Courts generally hold that a pre-petition lender’s security interest does not attach to 

avoidance actions because such actions exist only upon commencement of the bankruptcy case.  

In re Pearson Industries, Inc., 178 BR 753, 764-65 (Bankr. N.D. Ill. 1995); In re Ludford Fruit 

Productions, Inc., 99 BR 18, 24-25 (Bankr. C.D. Cal. 1989); In re Integrated Testing Products 

Corp., 69 BR 901, 904-05 (D. NJ 1987).  Courts recognize exceptions to the general rule where 

the secured lender’s collateral was the subject of a pre-petition fraudulent conveyance which 
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may be avoided under Section 548.  In re Figearo, 79 BR 914, 917-18 (Bankr. D. Nev. 1987); 

Pearson Industries.   

Some courts as a matter of policy have held that avoidance actions are not assignable, 

thus suggesting they may not be pledged as adequate protection for a secured lender.  In re Texas 

General Petroleum Corp. v. Evans  (In re Texas General Petroleum Corp.), 58 BR 357, 358 

(Bankr. S.D. Tex. 1986) (secured lender may not enforce avoidance powers assigned to it with 

court approval); United Capital Corp. v. Sapolin Paints Inc. (In re Sapolin Paints Inc.), 11 BR 

930, 937 (Bankr. E.D.N.Y. 1981) (“it is a well-settled principle that neither a trustee in 

bankruptcy, nor a debtor-in-possession, can assign, sell, or otherwise transfer the right to 

maintain a suit to avoid a preference”).  Other courts, however, have been willing to grant liens 

on avoidance actions in favor of secured lenders either as adequate protection or to secure 

debtor-in-possession financing.  Mellon Bank N.A. v. Dick Corp. (In re Qualitech Steel Corp.), 

351 F.3d 290 (7th Cir. 2003) (adequate protection lien on preference actions is enforceable by 

secured lenders);   In re Atrium Corporation, 2010 WL 2822131 (D. Del. 2010); In re Furrs, 294 

BR 763, 768-70 (Bankr. D. N.M. 2003) (avoidance claims pledged by debtor-in-possession as 

adequate protection for secured lender may be prosecuted by Chapter 7 trustee).  To avoid the 

anti-assignment argument, some orders grant a lien on the proceeds of avoidance actions, but not 

the actions themselves.  Ludford Fruit Productions, supra. (post-petition lien on “general 

intangibles” attached to preference recoveries); In re New World Pasta Company, 2004 WL 

5651052 (Bankr. M.D. Pa. 2004).   

2. Liens on unencumbered assets 

Courts generally will approve the granting of liens on unencumbered assets as a form of 

adequate protection.  In re O’Connor, 808 F.2d 1393 (10th Cir. 1987) (bankruptcy court’s 
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determination that secured lenders were provided adequate protection through a combination of 

replacement liens on well proceeds and liens on other unencumbered income was supported by 

the evidence); In re Appliedtheory Corporation, 2008 WL 1869770 (Bankr. S.D. N.Y. 2008) 

(previously unencumbered assets can be used to provide substitute liens in favor of secured 

creditors, or as a source of payment of superpriority claims).  

Courts will deny a debtor’s request to use cash collateral, over a secured creditor’s 

objection, where the secured creditor is undersecured, has a lien on all the debtor’s assets, and 

the debtor has no replacement collateral to offer.  In re Buttermilk Town Center, LLC, 442 BR 

558 (6th Cir. BAP 2010) (lender with pre-petition lien on rents is not adequately protected for use 

of rents to pay debtor’s professionals, where debtor has no unencumbered assets to offer as 

additional collateral); In re Stearns Bldg.,  1998 WL 661071 (6th Cir. 1998) (unpublished 

decision) (where debtor has no unencumbered assets to provide replacement lien for 

undersecured creditor, debtor may not use cash collateral to pay expenses other than those 

related to preservation of lender’s collateral); In re Morning Star Ranch Resorts, 64 BR 818 

(Bankr. D. Colo. 1986) (debtor may not use rents, representing cash collateral of secured lender, 

without secured lender’s consent or providing adequate protection, to pay any expenses other 

than those incurred in the ordinary course of business in operation of motel/resort).     

C. Excerpts from Orders 
 

1. In re Midway Gold US, Inc., 15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-
Petition Use of Cash Collateral; (b) Granting Adequate Protection to 
Secured Parties entered June 25, 2015 

 
10. Adequate Protection Claims and Liens.  As 
adequate protection, the Senior Agent, on behalf of 
itself and the Senior Secured Parties, and 
Subordinate Agent, on behalf of itself and the 
Subordinate Secured Parties, are hereby granted the 
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following claims, liens, rights, and benefits, in each 
case subject and subordinate to the Carve-Out and 
payment in full of the obligations benefiting from 
the Carve-Out: 
. . .  
 
 (b) Adequate Protection Liens.  To 
secure the Adequate Protection Obligations, 
effective as of the Petition Date and perfected 
without the necessity of the execution by the 
Debtors (or recordation or other filing) of security 
agreements, control agreements, pledge agreements, 
financing statements, mortgages or other similar 
documents, or the possession or control by the 
Secured Parties of any Postpetition Collateral, the 
following security interests and liens are hereby 
granted to the Senior Agent, on behalf of itself and 
the Senior Secured Parties and the Subordinate 
Agent, on behalf of itself and the Subordinate 
Secured Parties (all such liens and security interest, 
the “Adequate Protection Liens”), in each case 
subject to the Carve-Out: 
 
  (i) Liens on Unencumbered 
Property.  Pursuant to sections 361(2) and 363(c)(2) 
of the Bankruptcy Code, a valid, binding, 
continuing, enforceable, fully-perfected, non-
avoidable additional and replacement first priority 
lien on, and security interest in, all property 
(including any previously unencumbered property), 
whether now owned or hereafter acquired or 
existing and wherever located, of each Debtor and 
each such Debtor’s “estate” (as created pursuant to 
section 541(a) of the Bankruptcy Code), of any kind 
or nature whatsoever, real or persona, tangible or 
intangible, and now existing or hereafter acquired or 
created, including, without limitation, all cash, 
accounts, inventory, goods, contract rights, 
instruments, documents, chattel paper, patents, 
trademarks, copyrights and licenses therefor, 
accounts receivable, receivables and receivables 
records, general intangibles, payment intangibles, 
tax or other refunds, insurance proceeds, letters of 
credit, real property, fixtures, real property 
leaseholds, mineral leases, patented mining claims, 
unpatented mining claims, leasehold interest in 
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unpatented mining claims and water rights, gold, 
silver and other ores, minerals, metals, dore, 
concentrate, veins, lodes, and mineral deposits, 
deposit accounts, commercial tort claims, securities 
accounts, instruments, investment property, letter-
of-credit rights, supporting obligations, machinery 
and equipments, leases (and proceeds from the 
disposition thereof) all of the issued and outstanding 
capital stock of or equity or ownership interests in 
each such Debtor’s direct, indirect, wholly-owned 
and non-wholly-owned subsidiaries, money 
investment property, and cause of action, in each 
case that is not subject to (x) valid, perfected, 
unavoidable, and enforceable liens in existence on 
or as of the Petition Date or (y) valid and 
unavoidable liens in existence immediately prior to 
the Petition Date that are perfected after the Petition 
Date solely to the extent permitted by section 
546(b) of the Bankruptcy Code (collectively, the 
“Unencumbered Collateral”); provided that the 
Unencumbered Collateral shall not include (i) the 
Debtors’ claims and causes of action under sections 
502(d), 544, 545, 547, 548, 549 and 550 of the 
Bankruptcy Code, or any other avoidance actions 
under the Bankruptcy Code (collectively, the 
“Avoidance Actions”); and (ii)  . . . 
   

2. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing 
Use of Cash Collateral Pursuant to Section 363 of the Bankruptcy Code , 
and (II) Providing Adequate Protection to Secured Parties Pursuant to 
Sections 361, 362, and 363 of the Bankruptcy Code entered July 13, 2015 

 
4. Adequate Protection for Secured Parties.  In 
consideration for the use of the Prepetition 
Collateral, including the Cash Collateral, from and 
after the Petition Date and the limited consent to the 
entry of this Final Order, the Secured Parties shall 
receive the following adequate protection 
(collectively, the “Adequate Protection”): 
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(a) Replacement Liens and Superpriority Claim.  
To the extent the use of the Prepetition Collateral 
causes or results in any diminution in value of the 
interest of the Secured Parties in the Prepetition 
Collateral including, without limitation, the Cash 
Collateral, from and after the Petition Date, the 
Trustee, for itself and for the benefit of the Secured 
Parties, is hereby granted, subject to the terms and 
conditions set forth below, pursuant to sections 361 
and 363 of the Bankruptcy Code, replacement liens 
upon all property of the Debtors now existing or 
hereafter acquired including, without limitation, all 
Cash Collateral, cash and cash equivalents, 
including the cash in its deposit accounts, wherever 
located, and any investment in such cash or cash 
equivalents, money, inventory, goods, accounts 
receivable, other rights to payment, intercompany 
loans and other investments, investment property, 
contracts, contract rights, properties, plants, 
equipment, machinery, general intangibles, payment 
intangibles, accounts, deposit accounts, documents, 
instruments, chattel paper, documents of title, letters 
of credit, letter of credit rights, supporting 
obligations, leases and other interests in leaseholds, 
real property, fixtures, patents, copyrights, 
trademarks, trade names, other intellectual property, 
intellectual property licenses, capital stock of 
subsidiaries, tax and other refunds, insurance 
proceeds, commercial tort claims subject to valid 
and perfected Prepetition Liens, and all other 
Prepetition Collateral ad all other “property of the 
estate” (within the meaning of the Bankruptcy 
Code) of any kind or nature, real or personal 
tangible, intangible or mixed, now existing or 
hereafter acquired or created, and all rents, 
products, substitutions, accessions, profits, 
replacements and cash and non-cash proceeds of all 
of the foregoing (all of the foregoing collateral 
collectively referred to as the “Adequate Protection 
Collateral” and such adequate protection 
replacement liens, the “Adequate Protection 
Replacement Liens”).  The Adequate Protection 
Replacement Liens on such Adequate Protection 
Collateral and the Adequate Protection Priority 
Claims shall be subject and subordinate only to the 
extent applicable:  (i) the Permitted Prior Liens; and 
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(ii) on and after the occurrence of a Termination 
Date, payment of the Carve-Out in accordance with 
the terms and conditions set forth here.  
Notwithstanding any other provision in this Final 
Order, the Adequate Protection Collateral shall not 
include (i) any avoidance actions under chapter 5 of 
the Bankruptcy Code held by either of the Debtors 
or (ii) any property of the Debtors, including, but 
not limited to, any cause of action or commercial 
tort claim, that is not subject to valid and perfected 
Prepetition Liens. 

 

III. Adequate Protection  Payments to or for benefit of Secured Lenders 
 

A. Excerpts from Orders. 
 

1. In re Midway Gold US, Inc., 15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-
Petition Use of Cash Collateral; (b) Granting Adequate Protection to 
Secured Parties entered June 25, 2015 

 
11. Additional Adequate Protection.  As 
additional adequate protection, 
 
(a) Senior Agent Fees and Expenses:  The Debtors 
shall pay within seven (7) days of presentment of an 
invoice to the Debtors describing in customary 
detail (redacted for privilege and work product) the 
actual, reasonable, and documented fees, costs and 
expenses of the Senior Agent, including attorneys 
and financial consultants retained by the  Senior 
Agent, whether incurred before or after the Petition 
Date, in each case without further order of , or 
application to, the Court or notice to any party; 
provided that the Senior Agent shall concurrently 
provide such invoice by email to the U.S. Trustee 
and counsel to the Subordinate Agent and any 
Creditors’ Committee.  Notwithstanding the 
foregoing, in the event it is determined that the 
Senior Secured Parties are undersecured, the 
Debtors and any other party with requisite standing 
may seek to have any payments made with respect 
to such fees, costs and expenses recharacterized as 
payments made with respect to the outstanding 
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principal owing under the Senior Credit Agreement 
and all parties reserve all rights with respect thereto. 

  
2. In re Foresight Applications & Systems Technologies, LLC, 13-13290 

SBB, United States Bankruptcy Court for the District of Colorado, Agreed 
Order Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash 
Collateral; and (C) Provide Adequate Protection, Security and Other 
Relief entered November 7, 2013 

 
2.  Procedure for Use of Cash Collateral 
 
. . .  
 
(d) Application of Cash Collateral.  Postpetition 
Agent is authorized to apply all Cash Collateral now 
or hereafter in any Agent’s or any Lender’s 
possession or control as follows:  (1) first, to the 
payment of Prepetition Debt consisting of 
Allowable 506(b) Amounts, (2) second, to the 
payment of all other Prepetition Debt in accordance 
with the Prepetition Documents; (3) third, to 
payment of Postpetition Debt consisting of 
Postpetition Charges; and (4) fourth, to payment of 
other Postpetition Debt in accordance with the 
Postpetition Credit Agreement.  All such 
applications to Prepetition Debt shall be final, 
subject only to (i) the rights of any Challenge Party 
to assert a Challenge during the Investigation Period 
in accordance with Paragraph 8 below, and (ii) the 
right of parties in interest to seek a determination in 
accordance with Paragraph 8 below that such 
applications to Prepetition Debts resulted in the 
payment of an unsecured prepetition claim of 
Prepetition Agent and Prepetition Lenders.  Any 
amounts disgorged in connection with any such 
objection or determination shall be first applied to 
reduce the Postpetition Debt dollar-for-dollar.  All 
such application to Postpetition Debt shall be final 
and not subject to challenge by any person, 
including any Trustee. 
 

IV. Challenge Periods 
 

A. Local Rules 
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1. Utah Local Rule 4001-2  Disclosure.  
 

All Financing Motions must recite whether the proposed order and/or underlying 
cash collateral stipulation or loan agreement contains any extraordinary relief, 
including that listed in subsections (a)(1)(A) through (a)(1)(G) below, identify the 
location of any such provision in the proposed order, cash collateral stipulation 
and/or loan agreement, and state the justification for the inclusion of such 
provision:   (B) Provisions or findings of fact that bind the estate or all parties in 
interest with respect to the validity, perfection or amount of a secured creditor's 
prepetition lien or debt or the waiver of claims against the secured creditor 
without giving parties in interest at least 75 days from the entry of the order and 
the creditors' committee, if formed, at least 60 days from the date of its formation 
to investigate such matters. 

 
2. Southern District of New York Rule 4001-2(f)   
 
Investigation Period Relating to Waivers and Concessions as to Prepetition Debt. 
If a motion seeks entry of an order in which the debtor stipulates, acknowledges 
or otherwise admits to the validity, enforceability, priority, or amount of a claim 
that arose before the commencement of the case, or of any lien securing the claim, 
either the proposed order shall include a provision that permits a committee 
appointed under section 1102 of the Bankruptcy Code and other parties in interest 
to undertake an investigation of the facts relating thereto, and proceedings relating 
to such determination, or the motion shall explain why the proposed order does 
not contain such a provision. The minimum time period for such committee or 
other party in interest to commence, or to file a motion to obtain authority to 
commence, any related proceedings as representative of the estate shall ordinarily 
be sixty (60) days from the date of entry of the final order authorizing the use of 
cash collateral or the obtaining of credit, or such longer period as the Court orders 
for cause shown prior to the expiration of such period.  

 
3. Delaware Rule 4001-2(1)(i) Provisions to be Highlighted  
 
All Financing Motions must (a) recite whether the proposed form of order and/or 
underlying cash collateral stipulation or loan agreement contains any provision of 
the type indicated below, (b) identify the location of any such provision in the 
proposed form of order, cash collateral stipulation and/or loan agreement and (c) 
justify the inclusion of such provision:  (B) Provisions or findings of fact that bind 
the estate or other parties in interest with respect to the validity, perfection or 
amount of the secured creditor's prepetition lien or the waiver of claims against 
the secured creditor without first giving parties in interest at least seventy-five 
(75) days from the entry of the order and the creditors' committee, if formed, at 
least sixty (60) days from the date of its formation to investigate such matters. 
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B. Relevant Cases 
 

In In re Hoti Enterprises, L.P., 2013 WL 1812197 (S.D. N.Y. 2013), the bankruptcy 
court approved a cash collateral stipulation that contained a standard 90-day challenge period to 
the validity, enforceability, perfection, and priority of the secured lender’s liens.  Some 14 
months later, in connection with its opposition to confirmation of the secured lender’s 
reorganization plan, the debtor sought reconsideration of the cash collateral order and relief from 
the 90-day challenge period, arguing that the documents on which it relied in agreeing to the 
order were forgeries and that there were issues with the lender’s chain of title to the underlying 
loan documents.  The district court affirmed the bankruptcy court’s denial of the motion for 
reconsideration, which had ruled that the motion was both moot, and was unsupported by any 
clear error or manifest injustice that supported its reconsideration.  

  
C. Excerpts from Orders 

 
1. In re Midway Gold US, Inc.,  15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-Petition 
Use of Cash Collateral; (b) Granting Adequate Protection to Secured Parties 
entered June 25, 2015 

 
21. Effect of Stipulation on Third Parties. The 
stipulations and admissions contained in this Interim Order, 
including in Paragraph 5 hereof, shall be binding upon the 
Debtors and any successor thereto in all circumstances, The 
stipulations and admissions contained in this Interim Order, 
including in Paragraph 5 hereof, shall be binding upon all 
other parties in interest, including any chapter 7 or chapter 
11 trustee appointed or elected for any of the Debtors (a 
"Trustee"'), unless (a) any Creditors' Committee or any 
other party-in-interest (including any Trustee), in each case 
with requisite standing (it being agreed that any Creditors’ 
Committee shall be conferred with standing without the 
need to seek prior court approval), has duly filed an 
adversary proceeding challenging the validity, 
enforceability, priority or extent of (a) the Senior Secured 
Obligations or the liens on the Prepetition Collateral 
securing the Senior Secured Obligations held by or on 
behalf of the Senior Secured Parties or otherwise asserting 
or prosecuting any Avoidance Actions or any other claims, 
counterclaims or causes of action, objections, contests or 
defenses (collectively, the "Claims and Defenses”) against 
the Senior Secured Parties in connection with any matter 
related to the Senior Secured Obligations or the Prepetition 
Collateral or (b) the Subordinate Secured Obligations or the 
liens on the Prepetition Collateral securing the Subordinate 
Secured Obligations held by or on behalf of the 
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Subordinate Secured Parties or otherwise asserting or 
prosecuting any Avoidance Actions or any other Claims 
and Defenses against the Subordinate Secured Parties in 
connection with any matter related to the Subordinate 
Secured Obligations or the Prepetition Collateral, by no 
later than the later of (i) in the case of any such adversary 
proceeding filed by a party-in-interest with, requisite 
standing other than the Creditors' Committee, seventy-five 
(75) days after the Petition Date, (ii) in the case of my such 
adversary proceeding filed by any Creditors' Committee, 
ninety (90) days after the appointment of such Creditors' 
Committee, and (iii) any such later date agreed to in writing 
by the Senior Agent or the Subordinate Agent, as the case 
may be, in its sole and absolute discretion (the time period 
established by the later of the foregoing clauses (i), (ii) and 
(iii), the "Challenge Period") and (b) an order is entered by 
a court: of competent jurisdiction and becomes final and 
non-appealable in favor of the plaintiff sustaining any such 
challenge or claim in any such duly filed adversary 
proceeding. If no such, adversary proceeding is timely filed 
prior to the expiration of the Challenge Period, without 
farther order of this Court: (x) the Senior Secured 
Obligations and the Subordinate Secured Obligations shall 
constitute allowed claims, not subject to any Claims and 
Defenses (whether characterized as a counterclaim, setoff, 
subordination, recharacterization, defense, avoidance, 
contest, attack, objection, recoupment, reclassification, 
reduction, disallowance, recovery, disgorgement, 
attachment, “claim” (as defined by section 101(5) of the 
Bankruptcy Code), impairment, subordination or other 
challenge of any kind pursuant to the Bankruptcy Code or 
applicable nonbankruptcy law, for all purposes in the 
Chapter 11 Cases and any subsequent chapter 7 case, if 
any; and (y) the Senior Secured Obligations, the First 
Priority Prepetition Liens, and the Senior Secured Parties 
and the Subordinate Secured Obligations, the Second 
Priority Prepetition liens and the Subordinate Secured 
Parties shall not be subject to any other or further challenge 
and any party-m interest shall be enjoined from seeking to 
exercise the rights of the Debtors' estates, including any 
successor thereto (including any estate representative or a 
Trustee, whether such Trustee is appointed or elected prior 
to or following the expiration of the Challenge Period). If 
any such adversary proceeding is timely filed prior' to the 
expiration of the Challenge Period, the stipulations and 
admissions contained in this Interim Order, including in 
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Paragraph 5 hereof, shall nonetheless remain binding and 
preclusive (as provided in the second sentence of this 
paragraph) on any Creditors' Committee and any other 
Person (as defined in the Senior Credit Agreement), 
including any Trustee, except as to any such findings and 
admissions that were expressly and successfully challenged 
in such adversary proceeding. Nothing in this Interim Order 
vests or confers on any Person (other than any Creditors' 
Committee) standing or authority to pursue any cause of 
action belonging to the Debtors, or their estates. 

 
2. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing Use of 
Cash Collateral Pursuant to Section 363 of the Bankruptcy Code , and (II) 
Providing Adequate Protection to Secured Parties Pursuant to Sections 361,362, 
and 363 of the Bankruptcy Code entered July 13, 2015 

 
(a) Parties in interest in this ease (other than the 
Debtors) shall be permitted to challenge the Stipulations up 
to and including August 29, 2015 (the "Challenge 
Deadline"). After the Challenge Deadline, any challenge to 
the Stipulations shall be forever barred and enjoined. For 
purposes of this Final Older, to "challenge the Stipulations" 
shall include, without limitation, any of the following: (i) 
any defenses, offsets, demands or counterclaims relating to 
the Prepetition Notes Obligations, the Prepetition Notes 
Documents, or to the validity, priority or perfection of the 
Prepetition Liens; (ii) any claim or cause of action by or on 
behalf of a Debtor, Debtor-in-Possession, or the Debtors' 
estates against the Secured Parties; (iii) any attempt to 
disallow, subordinate, avoid, or recharacterize any of the 
Prepetition Notes Obligations or Prepetition Liens; (iv) any 
avoidance or similar action against the Secured Parties 
pursuant to the Bankruptcy Code or other applicable non-
bankruptcy law. The Trustee and the Ad Hoc Group may, 
in their sole and absolute discretion and as evidenced by 
each of their explicit written consent, agree to extend the 
Challenge Deadline, and any such agreed extension may be 
limited, in duration, scope or otherwise. 
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3. In re Foresight Applications & Systems Technologies, LLC, 13-13290 
SBB, United States Bankruptcy Court for the District of Colorado, Agreed Order 
Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash Collateral; and 
(C) Provide Adequate Protection, Security and Other Relief entered November 7, 
2013 

 
8.  Reservation of Rights; Bar of Challenges and Claims  
. . .  
 
(a) Challenge Procedure. During the Investigation Period, a 
Challenge Party shall be entitled to determine whether a basis 
to a Challenge exists. If a Challenge Party identifies a basis to 
assert a Challenge it must notify the Debtor during the 
Investigation Period of its demand that the Debtor initiate an 
action or adversary proceeding relating thereto and from the 
date that the Debtor are so notified, the Debtor shall have ten 
(10) days to notify the Challenge Party of whether the Debtor 
intend to initiate such action and twenty (20) days to initiate 
such action. If the Debtor notifies such Challenge Party that the 
Debtor does not intend to initiate an action or adversary 
proceeding the Challenge Party shall have thirty (30) days 
from the receipt of such notice to initiate an action or adversary 
proceeding. Nothing herein shall be deemed to pant standing In 
favor of any Challenge Party absent further order of this Court. 
The Debtor, if timely notified of a potential Challenge, shall 
retain authority to prosecute, settle or compromise such  
Challenge in the exercise of its business judgment and 
subject to any applicable further order of court. 
 
Bar of Challenges and Claims. If the Debtor does not receive 
notice of a potential Challenge during the Investigation Period 
(or such later date as agreed in writing by Prepetition Agent 
and Prepetition Lenders, solely with respect to a potential 
Challenge against such party, or for cause shown by an order 
of this Court), without further order of the Court, (1) the 
claims, leans and security interests of Prepetition Agent and 
Prepetition Lenders shall be deemed to be allowed for all 
purposes in this Case and shall not be subject to Challenge by 
any party in interest as to extent, validity, priority or otherwise, 
and (2) the Debtor and its estate shall be deemed to have 
waived, released and discharged Prepetition Agent, Prepetition 
Lenders and their respective officers, directors, principals, 
attorneys, consultants, predecessors in interest, and successors 
and assigns of and from any and all claims and causes of 
action, indebtedness, and obligations, of every type, which 
occurred on or prior to the date of entry of this Order with  
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respect to or in connection with the Prepetition Debt, the 
Prepetition Liens, the Prepetition Documents or otherwise. 
 
20.  Investigation Period. The period from the Petition Date 
until the date that is seventy-five (75) days after the entry of 
this Order. The Investigation Period may be extended by order 
of the Court for good cause shown or with the written 
agreement of the Agents. 
 

V. Section 506(c) Waivers and Carve-Outs 
 
A. Statutory Provisions 

 
11 U.S.C. §506(c) – The trustee may recover from property securing an allowed secured claim 
the reasonable, necessary costs and expenses of preserving , or disposing of, such property to the 
extent of any benefit to the holder of such claim, including the payment of all ad valorem 
property taxes with respect to the property.   
 

A. Local Rules 

1. Colorado L.B.R. 4001-3(a)APP  

CASH COLLATERAL AND POST-PETITION FINANCING  
 
 (a) Provisions that will not normally be approved without a demonstration 
of need or cause:   
. . .  
 
(4) Waivers of 11 U.S.C. § 506(c). 

 
2. Utah Local Rule 4001-2   

Disclosure. All Financing Motions must recite whether the proposed order and/or 
underlying cash collateral stipulation or loan agreement contains any 
extraordinary relief, including that listed in subsections (a)(1)(A) through 
(a)(1)(G) below, identify the location of any such provision in the proposed order, 
cash collateral stipulation and/or loan agreement, and state the justification for the 
inclusion of such provision: ( F) Provisions that provide disparate treatment for 
professionals retained by a creditors' committee from that provided for 
professionals retained by the debtor. 
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3. Delaware Local Rule 4001-2(a)(i)  
 
Provisions to be Highlighted. All Financing Motions must (a) recite whether the 
proposed form of order and/or underlying cash collateral stipulation or loan 
agreement contains any provision of the type indicated below, (b) identify the 
location of any such provision in the proposed form of order, cash collateral 
stipulation and/or loan agreement and (c) justify the inclusion of such provision: 
(C) Provisions that seek to waive, without notice, whatever rights the estate may 
have under 11 U.S.C. § 506(c); . . . (F) Provisions that provide disparate treatment 
for the professionals retained by a creditors' committee from those professionals 
retained by the debtor with respect to a professional fee carve-out.  

4. Southern District of New York Local Rule 4001-2(a)  
The following provisions, to the extent applicable, are added to the enumerated 
lists of material provisions set forth in Bankruptcy Rule 4001(b)(1)(B), (c)(1)(B) 
and (d)(1)(B):  (5)  any carve-outs from liens or super priorities; (9) any limitation 
on the lender’s obligation to fund certain activities of the trustee, debtor in 
possession, or a committee appointed under sections 1102 or 1114 of the 
Bankruptcy Code. 

 
5. Southern District of New York Local Rule 4001-2(d)   
 Carve-Outs. Any provision in a motion or proposed order relating to a carve-out 
from liens or super priorities shall disclose when a carve-out takes effect, whether 
it remains unaltered after payment of interim fees made before an event of default, 
and any effect of the carve-out on any borrowing base or borrowing availability 
under the post-petition loan. If a provision relating to a carve- out provides 
disparate treatment for the professionals retained by a committee appointed under 
sections 1102 or 1114 of the Bankruptcy Code, when compared with the 
treatment for professionals retained by the trustee or debtor in possession, or if the 
carve-out does not include fees payable to either the Bankruptcy Court or the 
United States Trustee, reasonable expenses of committee members (excluding 
fees and expenses of professionals employed by such committee members 
individually), and reasonable post-conversion fees and expenses of a chapter 7 
trustee, or if a carve-out does not include the costs of investigating whether any 
claims or causes of action against the lender exist, there shall be disclosure thereof 
under subdivision (a) of this Local Rule and the motion shall contain a detailed 
explanation of the reasons therefor.  

 
B. Relevant Cases 

 
A carve-out is an agreement between a secured lender and a trustee or debtor-in-

possession, providing that a portion of the secured creditor’s collateral may be used to pay 
administrative expenses.  In re California Webbing Industries, Inc., 370 BR 480 (Bankr. D.R.I.  
2007).  Where a secured lender did not expressly consent to the use of its cash collateral to pay 
the fees of the debtor and creditors’ committee, the court cannot order a fee carve-out.  Id.   
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Consensual carve-outs are typically accompanied by 506(c) waivers – the idea being that 
the secured lender has agreed to an appropriate budget to fund the debtor-in-possession’s 
operations, including professional fees and other administrative expenses which the secured 
lender could not be compelled to fund.  Thus, a 506(c) surcharge should be unnecessary.  
Without a 506(c) waiver, a secured lender may be much more conservative in consenting to an 
operating budget, in order to preserve cash against the risk of a surcharge claim.  Thus, it is 
typically in the estate’s interest to pair a reasonable operating budget with a 506(c) waiver.  
Except to the extent its terms conflict with the Bankruptcy Code, a carve-out is construed 
applying normal contract interpretation provisions.  In re Residential Capital, LLC, 501 BR 549 
(Bankr. S.D. N.Y. 2013).  The usual purpose of a carve-out is to assure the payment of specified 
administrative expenses from a secured creditor’s collateral in the event that the case goes badly, 
use of cash collateral is terminated, and sufficient unencumbered funds are no longer available to 
administer the case, usually after conversion to Chapter 7.  Id. at 621.  Absent a clear contractual 
provision to the contrary, the debtor or estate must first look to unencumbered funds to pay 
administrative expenses, before looking to the carve-out provisions.  Id. At 622.   In interpreting 
a financing agreement, the carve-out provision is an exception to the section 506(c) waiver, and 
the carve-out trumps the secured lender’s claim to a superpriority claim on account of diminution 
in its collateral base.  In re Felt Manufacturing Co., Inc., 402 BR 502 (Bankr. D. N.H. 2009).   

 
While a few courts have held that a broad and absolute prohibition on surcharge no matter 

what the basis is against public policy and unenforceable per se, see, e.g. In re Ridgeline 
Structures, 154 BR 831 (Bankr. D. N.H. 1993); most courts have held that section 506(c) waivers 
are enforceable as part of a negotiated cash collateral agreement, and subsequent claims brought 
pursuant to Section 506(c) are barred by res judicata.  In re InteliQuest Media Corp., 326 BR 
825, 831 (BAP 10th Cir. 2005); In re Molten Metal Technology, Inc., 244 BR 515, 525 (Bankr. 
D. Mass. 2000), rev’d on other grounds, 2001 WL 36381917 (1st Cir. BAP 2001).    See also In 
re Debbie Reynolds Hotel & Casino, Inc., 255 F.3d 1061 (9th Cir. 2001) (junior secured lender 
lacks standing to oppose settlement between senior secured lender and debtor which provided 
506(c ) waiver in exchange for carve-out in favor of debtor’s professionals).   

 
To the extent the agreed carve-out fails to pay all the accrued administrative expenses, 

the courts will enforce the 506(c) waiver.  Weinstein, Eisen & Weiss v. Gill (In re Cooper 
Commons, LLC), 512 F.3d 533 (9th Cir. 2008) (involving DIP financing, rather than stipulated 
use of cash collateral); In re Stacy’s, Inc., 508 BR 370 (Bankr. D. S.C. 2014).  In addition, absent 
an agreement to the contrary, a secured creditor’s collateral may only be charged under Section 
506(c) for administrative expenses, including attorney’s fees, to the extent those expenses 
directly benefited that secured creditor.  Harvis Trien & Beck, P.C. v. Federal Home Loan 
Mortgage Corp. (In re Blackwood Associates, LP), 153 F.3d 61, 68 (2nd Cir. 1998) (where 
stipulation provided for payment of debtor’s professionals only from available cash collateral, 
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and as of application for compensation, there was no available cash collateral, secured lender 
was not obligated to disgorge adequate protection payments received to provide source of 
payment for debtor’s professionals).  Where professionals failed to establish that their services 
benefited the collateral, there is no right of surcharge under Section 506(c).  California Webbing; 
See also In re Flagstaff Food Services, Corp., 739 F.2d 73, 76 (2d Cir. 1984).   

 
Although a secured creditor may consent to bearing the cost of professional fees incurred 

by a debtor-in-possession, that consent should not be lightly inferred, and will not be inferred 
merely because the secured creditor cooperates with the debtor.  Flagstaff Food Services, supra.  
An undersecured lender may limit an agreed carve-out from encumbered funds to the debtor’s 
counsel, excluding other professionals.  In re Hotel Syracuse, Inc., 275 B.R. 679 (Bankr. 
N.D.N.Y. 2002) (creditors’ committee professionals excluded from carve-out).   See also  In re 
Lavelle, 1995 WL 334325 (E.D. Pa. 1995) (carve-out for debtor’s professionals only, excluding 
committee professionals, is not a violation of the Bankruptcy Code); In re Debbie Reynolds 
Hotel & Casino, Inc., supra (carve-out for debtor’s professionals only).  At least one court has 
held that a cash collateral order must include a “wind-down” proviso that assures payment of 
claims for employees and trade creditors who provided services or goods which were unpaid as 
of the termination of authorized use of cash collateral, and which services or goods created 
additional collateral for the secured lender.  In re Ridgeline Structures, Inc.  supra.   

 
So long as the secured lender’s interest in cash collateral is adequately protected, the 

debtor may use cash collateral for purposes beyond those permitted by Section 506(c).  Security 
Leasing Partners, LP v. ProAlert, LLC (In re ProAlert, LLC), 314 BR 436 (BAP 9th Cir. 2004) 
(“if the secured] creditor’s interest is adequately protected, then by definition there is no 
surcharge, and section 506(c) does not come into play”).    Thus, where a secured lender is over-
secured with a significant equity cushion in the collateral, the debtor may use cash collateral to 
pay the debtor’s professionals over the objection of the secured lender, as the secured lender is 
adequately protected.  Banker’s Bank of Kansas, N.A. v. Bluejay Properties, LLC (In re Bluejay 
Properties, LLC), 512 BR 390 (10th Cir. BAP 2014) (unpublished).    Similarly, the court may 
approve a debtor-in-possession’s use of cash collateral to pay professional fees, over the 
objection of the secured lender, where the secured lender receives adequate protection for the use 
of its cash collateral.  In re Residential Capital, LLC, 497 BR 403 (Bankr. S.D.N.Y. 2013).  The 
provision of Section 506(c) that the secured lender be benefited from the incurrence of an 
administrative expense is irrelevant to the issue of the whether the secured lender’s interests are 
adequately protected, as required by Section 363.  Id. 

 
A surcharge under section 506(c) is not an administrative claim, but an assessment against 

a secured party’s collateral.  In re Debbie Reynolds Hotel & Casino, Inc., supra; In re Mall at 
One Assoc., L.P., 187 BR 476 (E.D. Penn. 1995).  As such, the surcharge does not come out of 
the debtor’s estate, but rather comes directly from the secured party’s recovery, and thus does not 
fall within the priority scheme of the Bankruptcy Code at all.  Debbie Reynolds Hotel, supra.; In 
re Palomar Truck Corp., 951 F.2d 229 (9th Cir. 1991).   

Query – if a secured lender whose adequate protection fails is entitled to a superpriority 
claim under Section 507(b), are there any circumstances under which the estate may surcharge 
the secured lender’s collateral under Section 506(c).   
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C.   Excerpts from Orders 

1. In re Midway Gold US, Inc.,  15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-Petition 
Use of Cash Collateral; (b) Granting Adequate Protection to Secured Parties 
entered June 25, 2015 

 
8.  Authorization of Use of Cash Collateral. Subject 
to the terms hereof (including, without limitation, the 
Budget), the Debtors are hereby authorized to use Cash 
Collateral during the period from the Petition Date through 
and including the Termination Date for: (a) working 
capital requirements; (b) general corporate purposes; and 
(c) the costs and expenses (including making adequate 
protection payments) of administering the Chapter 11 
Cases incurred in the Chapter 11 Cases; provided that the 
Debtors shall not be authorized to use Cash Collateral to 
pay fees or expenses, (x) subject to entry of the Final 
Order, in excess of $40,000 per month (a "Committee 
Monthly Cap"), on account of Professional Persons (as 
defined herein) retained by any  Creditors’ Committee, (y) 
in excess of $40,000 (the "Investigation Budget") for any 
Creditors' Committee to investigate Claims and Defenses 
against the Secured Parties before the termination of the 
Challenge Period, or (z) to initiate or prosecute 
proceedings or actions on account of any Claims or 
Defenses against the Secured Parties; provided, further, 
that the Debtors shall not be entitled to use Cash Collateral 
pursuant to this Interim Order until the Debtors have used 
their reasonable best efforts to use all available 
unencumbered cash not otherwise constituting Cash 
Collateral. 
. . .  
 
10.  Adequate Protection Claims and Liens 
. . .  
 
(e)  The Carve-Out. For purposes hereof, the "Carve-
Out" shall mean the sum of (i) all fees required to be paid 
to the clerk of the Court and to the U.S. Trustee under 
section 1930(a) of title 28 of the United States Code plus 
interest at the statutory rate (without regard to the notice 
set forth in (iii) below); (ii) fees and expenses of up to 
$25,000 incurred by a trustee under section 726(b) of 
the  Bankruptcy Code (without regard to the notice 
set forth in  (iii) below); (iii) subject to the Committee 
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Monthly Cap with respect to Professional Fees incurred by 
Professional Persons retained by the Creditors’ Committee 
and up to the amounts set forth in the Budget for each 
Professional Person retained by the Debtors, to the extent 
allowed by the Court, all fees, costs, and expenses (the 
“Professional Fees" incurred by persons or firms retained 
by the Debtors or the Creditors' Committee pursuant to 
section 327, 328, or 363 of the Bankruptcy Code 
(collectively, the "Professional Persons") at any time 
before the delivery by the Senior Agent of a Carve-Out 
Trigger Notice (the "Pre-Trigger Date Fees”); and (iv) 
after- the delivery by the Senior Agent of the Carve-Out 
Trigger Notice (the “Trigger Date"), to the extent allowed 
by the Court, the payment of (x) all Professional Fees of 
Professional Persons retained by the Debtors and (y) the 
payment of Professional Fees of Professional Persons 
incurred by the Creditors' Committee, in an aggregate 
amount for clauses (x) and (y) not to exceed $500,000 
incurred on and after the Trigger Date (the "Post-Carve 
Out Trigger Notice Cap"); provided that nothing herein 
shall be construed to impair the ability of any party to 
object to the reasonableness of the fees, expenses, 
reimbursement or compensation described in clauses (iii) 
or (iv) above. Notwithstanding the foregoing, the Carve-
Out shall not include, apply to or be available for any fees 
or expenses incurred by any party in connection with (a) 
the investigation, initiation or prosecution of any claims, 
causes of action, adversary proceedings or other litigation 
against any of the Secured Parties, including challenging 
the amount, validity, perfection, priority or enforceability 
of or asserting any defense, counterclaim or offset to, the 
obligations and the liens and security interests granted 
under the Senior Loan Documents and the Subordinate 
Loan Documents, as applicable, in favor of the Secured 
Parties (whether in such capacity of otherwise), including, 
without limitation, for lender liability or pursuant to 
section 105, 510, 544, 547, 548, 549, 550 or 552 of the 
Bankruptcy Code, applicable nonbankruptcy law or 
otherwise; (b) attempts to modify any of the rights granted 
to the Secured Parties hereunder; (c) attempts to prevent, 
hinder or otherwise delay any of the Secured Parties' 
assertion, enforcement or realization upon any Prepetition 
Collateral or Postpetition Collateral in accordance with the 
Senior Loan Documents and the Subordinate Loan 
Documents, as applicable, or this Interim Order; or (d) 
paying any amount on account: of any claims arising 



126

Rocky Mountain BankRuptcy confeRence 2016

 

before the Petition Date unless such payments are 
approved by an order of this Court; provided, however, 
that an amount equal to the Investigation Budget may be 
utilized by any Creditors' Committee solely to investigate 
any such claims, liens, causes of such action, adversary 
proceedings or other litigation.. For purposes of the 
foregoing, "Carve-Out Trigger Notice" shall mean a 
written notice delivered by the Senior Agent to the 
Debtors' counsel, with a copy to the U.S. Trustee and 
counsel to any Creditors' Committee, upon the occurrence 
and during the continuance of a Termination Event (as 
defined herein), stating that the Post-Carve Out Trigger 
Notice Cap has been invoked. 
. . .  
 
11.  Additional Adequate Protection 
. . .  
 
(h) 506(c) Waiver. Subject to entry of the Final Order, the 
Debtors shall irrevocably waive and shall be prohibited 
from asserting any surcharge claim under section 506(c) of 
the Bankruptcy Code, the enhancement collateral 
provisions of section 552 of the Bankruptcy Code, or any 
other legal or equitable doctrine, for any costs and 
expenses incurred in connection, with the preservation, 
protection or enhancement of, or realization by the Secured 
Parties upon the Prepetition Collateral or the Postpetition 
Collateral. 
. . .  
 

2. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing Use of 
Cash Collateral Pursuant to Section 363 of the Bankruptcy Code, and (II) 
Providing Adequate Protection to Secured Parties Pursuant to Sections 361,362, 
and 363 of the Bankruptcy Code entered July 13, 2015 

 
5. Carve-Out.  As used in this Final Order, the "Carve-Out 
means: (a) the unpaid quarterly fees required to be paid pursuant 
to 28 U.S.C. § 1930(a), together with interest payable thereon 
pursuant to applicable laws and any fees payable pursuant to the 
Clerk of the Bankruptcy Court; (b) the allowed and reasonable 
fees and expenses of professionals employed by the Debtors 
pursuant to sections 327 and 328 of the Bankruptcy Code (i) if 
incurred prior to the occurrence of the Termination Date (as 
defined herein) up to the amounts set forth in the Approved 
Budget under the line item for each professional and (ii) if 
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incurred following the occurrence of the Termination Date, up to 
an amount not to exceed $250,000 in the aggregate (excluding 
any retainers paid to the Debtors' professionals prior to the 
Petition Date); (c) the allowed fees and expenses of 
professionals employed by the Committee up to $150,000, but 
solely to the extent that such fees and expenses have not been 
paid prior to such Termination Date; and (d) upon the entry of 
an order of the Court approving the sale by the Debtors of 
substantially all of their assets to the Secured Parties (or their 
designee), an amount necessary to wind-down the Debtors' 
bankruptcy estates, not to exceed $100,000, which may be used 
to satisfy unpaid administrative expense claims of vendors or 
employees. Notwithstanding anything to the contrary contained 
herein, the Carve-Out shall not include, apply to, or be available 
for any fees or expenses incurred by any party, including the 
debtors or their respective professionals, in connection with, or 
relating to, the investigation initiation or prosecution of any 
claims, causes of action or other litigation against any of the 
Secured Parties, including without limitation, challenging the 
amount, validity, perfection, priority, or enforceability of or 
asserting any defense, counterclaim, or offset to, the Prepetition 
Notes Obligations, the Prepetition Notes Documents, or the 
Adequate Protection Liens or Adequate Protection Priority 
Claims; provided, however, that the Committee may use its 
carve-out above to investigate (the “Investigation”) the liens and 
claims of the Secured Parties, but may not use such carve-out to 
initiate, assert, join, commence, support or prosecute any actions 
or discovery with respect thereto. 

  
3. In re Foresight Applications & Systems Technologies, LLC, 13-13290 
SBB, United States Bankruptcy Court for the District of Colorado, Agreed Order 
Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash Collateral; and 
(C) Provide Adequate Protection, Security and Other Relief entered November 7, 
2013 

 
6. Carveout. 
 
 (a) Carveout Terms.  The Carveout Amount with 
respect to each Carveout Professional; (1) shall equal the 
aggregate amount of allowed fees and expenses that accrue 
during the period commencing on the Petition Date and 
ending on the Termination Date, provided such allowed 
fees and expenses are provided for in the Budget; and (2) 
shall be reduced dollar-for-dollar by any payments of fees 
and expenses to such Carveout Professional.  Further, 
Postpetition Lender shall have the right to reserve against 
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the DIP Commitment an amount equal to the sum of the 
aggregate amount of unpaid fees and expenses set forth in 
any Budget for the Carveout Professionals, Upon the 
Termination Date, and notwithstanding anything herein to 
the contrary, Postpetition Lender shall provide Postpetition 
Debt to the Debtor in an amount equal to the Carveout 
Amount (whether or not yet allowed) for each Carveout 
Professional, and each Carveout Professional shall 
promptly disgorge and pay over to Postpetition Lender any 
of such fees and expenses that are not ultimately allowed 
by the Court. Except as set forth in the preceding sentence, 
Postpetition Lender shall have no obligation to fund any 
fees or expenses of Carveout Professionals accrued on, 
prior to, or after the Termination Date.  
 

(b) Carveout Usage.   No portion of the Carveout 
and no Postpetition Debt or Aggregate Collateral may be 
used, to pay any fees or expenses incurred by any entity, 
including the Debtor, the Committee or the Carveout 
Professionals, in connection with claims or causes of action 
adverse to Agents’ or Lenders’ interests in the Aggregate 
Collateral, including (1) preventing, hindering or delaying 
Agents' or Lenders' enforcement or realization upon any of 
the Aggregate Collateral once an Event of Default has 
occurred; (2) using or seeking to use Cash Collateral or 
meaning indebtedness in violation of the terms hereof, or 
selling any Aggregate Collateral without Agents' or 
Lenders' consent; or (3) objecting to or contesting in any 
manner, or in raising any defenses to, the validity, extent, 
amount, perfection, priority or enforceability of (be 
Aggregate Debt or any mortgages, liens or security 
interests with respect thereto or any other rights or interests 
of Agents or Lenders, or in asserting any claims or causes 
of action, including, without limitation, any actions under 
chapter 5 of the Code, against Agents or Lenders; provided, 
however, that the Carveout may be used to pay fees and 
expenses incurred by the Carveout Professionals in 
connection with the negotiation, preparation, and entry of 
this Order or any amendment hereto consented to by 
Agents. 
 
 (c) Carveout Procedure.  The Debtor shall on a 
monthly basis provide to the Postpetition Agent a written 
report (the “Carveout Report”), in which the Debtor 
discloses its then current estate of (1) the aggregate amount 
of unpaid professional fees, costs and expenses accrued or 
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incurred by the Carveout Professionals, through the date of 
the Carveout Report, and (2) projected fees, costs and 
expenses of the Carveout Professionals for the 30 day 
period following the date of such Carveout Report. Nothing 
herein shall be construed: as consent by Agents and 
Lenders to the allowance of any fees or expenses of the 
Carveout Professionals or shall affect the right of Agents or 
any Lender to object to the allowance and payment of such 
fees, costs or expenses, or the right of Agents or any 
Lender to the return of any portion of the Carveout that is 
funded with respect to fees and expenses for a Carveout 
Professional that are approved on an interim basis that are 
later denied on a final basis. For the avoidance of doubt, no 
Carveout Professional shall be entitled to any portion of the 
Carveout allocated for any other Carveout Professional in 
the Budget. 
 

7. No Surcharge.  In the exercise of its 
business judgment, Debtor agrees that there shall be no 
surcharge of the Aggregate Collateral for my purpose, 
unless agreed to by Agents and Lenders. Further, Debtor 
represents that the Budgets contain all expenses that are 
reasonable and necessary for the operation of its businesses 
and the preservation of the Aggregate Collateral, including 
payments under the Operating Agreement, through the 
period for which each Budget runs, and therefore includes 
all items potentially chargeable to Agents and Lenders 
under Code § 506(c). Therefore, the Debtor shall be 
deemed to have waived any rights, benefits or causes of 
action under Code § 506(c), the enhancement of collateral 
provisions of Code § 552, or any other legal or equitable 
doctrine (including, without limitation, unjust enrichment). 

 
VI. Section 552(b) Waiver 
 

A. Statutory Provisions 
 

11 U.S.C.§ 552  
 
(a) Except as provided in subsection (b) of this section, property acquired by the estate or 
by the debtor after the commencement of the case is not subject to any lien resulting from 
any security agreement entered into by the debtor before the commencement of the case. 
 
(b)(1)  Except as provided in sections 363, 506(c), 522, 544, 545, 547, and 548 of this 
title, if the debtor and an entity entered into a security agreement before the 
commencement of the case and if the security interest created by such security agreement 
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extends to property of the debtor acquired before the commencement of the case and to 
proceeds, products, offspring, or profits of such property, then such security interest 
extends to such proceeds, products, offspring, or profits acquired by the estate after the 
commencement of the case to the extent provided by such security agreement and by 
applicable nonbankruptcy law, except to any extent that the court, after notice and a 
hearing and based on the equities of the case, orders otherwise. 
 
(2) Except as provided in sections 363, 506(c), 522, 544, 545, 547, and 548 of this title, 
and notwithstanding section 546(b) of this title, if the debtor and an entity entered into a 
security agreement before the commencement of the case and if the security interest 
created by such security agreement extends to property of the debtor acquired before the 
commencement of the case and to amounts paid as rents of such property or the fees, 
charges, accounts, or other payments for the use or occupancy of rooms and other public 
facilities in hotels, motels, or other lodging properties, then such security interest extends 
to such rents and such fees, charges, accounts, or other payments acquired by the estate 
after the commencement of the case to the extent provided in such security agreement, 
except to any extent that the court, after notice and a hearing and based on the equities of 
the case, orders otherwise. 
 

B. Local Rules 
 

1. Utah Local Rule 4001-2  Disclosure.  
All Financing Motions must recite whether the proposed order and/or underlying 
cash collateral stipulation or loan agreement contains any extraordinary relief, 
including that listed in subsections (a)(1)(A) through (a)(1)(G) below, identify the 
location of any such provision in the proposed order, cash collateral stipulation 
and/or loan agreement, and state the justification for the inclusion of such 
provision:  (C) Provisions that seek to waive, without notice, whatever rights the 
estate may have under §552(b) of the Code. 

 

2. Delaware Local Rule 4001-2(a)(i)   

Provisions to be Highlighted. All Financing Motions must (a) recite whether the 
proposed form of order and/or underlying cash collateral stipulation or loan 
agreement contains any provision of the type indicated below, (b) identify the 
location of any such provision in the proposed form of order, cash collateral 
stipulation and/or loan agreement and (c) justify the inclusion of such provision:  
(H) Provisions that seek to affect the Court's power to consider the equities of the 
case under 11 U.S.C. § 552(b)(1).  

The equities of the case proviso is a legislative attempt to address those instances where 

expenditures of the estate enhance the value of proceeds which, if not adjusted, would lead to an 
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unjust improvement of the secured party’s position.  In such cases, Congress intended for courts 

to limit the security party’s interest in the proceeds according to the equities of the case so as to 

avoid prejudicing the unsecured creditors.  In re Cross Baking Co., Inc., 818 F.2d 1027, 1033 (1st 

Cir. 1987); In re J. Catton Farms, Inc., 779 F.2d 1242, 1246-47 (7th Cir. 1987); United Va. Bank 

v. Slab Fork Coal Co., 784 F.2d 1188, 1191 (4th Cir. 1986).  The equities of the case exception to 

Section 552(b) should be applied only in circumstances in which the debtor uses unencumbered 

assets to increase the value of the secured lender’s collateral, thereby reducing the recovery 

unsecured creditors would otherwise receive.  The equities of the case dictate that a secured 

lender should not obtain priority over the claims of postpetition creditors for funds expended to 

improve that lender’s position.  In re Willingham Investments, Inc., 203 BR 75, 79 (Bankr. M.D. 

Tenn. 1996).  When a negotiated carve-out proved to be insufficient to pay all administrative 

expenses of the estate, the court refused to apply the equities exception of Section 552(b) to 

further reduce the secured lender’s collateral.  In re Stacy’s, Inc., 508 BR 370 (Bankr. D. S.C. 

2014).   

C.   Excerpts from Orders.  
 

1.  In re Midway Gold US, Inc.,  15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-Petition 
Use of Cash Collateral; (b) Granting Adequate Protection to Secured Parties 
entered June 25, 2015 

 
6. Section 552(b).  Subject to entry of the Final Order, 
(i) each of the Secured Parties shall be entitled to all of the 
rights and benefits of section 552(b) of the Bankruptcy 
Code and (ii) the “equities of the case” exception under 
section 552(b) of the Bankruptcy Code shall not apply to 
the Secured Parties with respect to proceeds, product, or 
profits with respect to any Prepetition Collateral or 
Postpetition Collateral (as defined herein). 
 



132

Rocky Mountain BankRuptcy confeRence 2016

 

2. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing Use of 
Cash Collateral Pursuant to Section 363 of the Bankruptcy Code , and (II) 
Providing Adequate Protection to Secured Parties Pursuant to Sections 361,362, 
and 363 of the Bankruptcy Code entered July 13, 2015 

 
L. Section 552(b).  As a result of the limited consent 
for the use of its Cash Collateral for payments made in 
accordance with the Approved Budget (as defined below), 
the Secured Parties are entitled to all of the rights and 
benefits of section 552(b) of the Bankruptcy Code. 

  
3. In re Foresight Applications & Systems Technologies, LLC, 13-13290 
SBB, United States Bankruptcy Court for the District of Colorado, Agreed Order 
Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash Collateral; and 
(C) Provide Adequate Protection, Security and Other Relief entered November 7, 
2013 

 
7. No Surcharge.  In the exercise of its business 
judgment, Debtor agrees that there shall be no surcharge of 
the Aggregate Collateral for any purpose, unless agreed to 
by Agents and Lenders.  Further, Debtor represents that the 
Budgets contain all expenses that are reasonable and 
necessary for the operation of its businesses and the 
preservation of the Aggregate Collateral, including 
payments under the Operating Agreement, through the 
period for which each Budget runs, and therefore includes 
all items potentially chargeable to Agents and lenders under 
Code § 506(c).  Therefore, the Debtor shall be deemed to 
have waived any rights, benefits or causes of action under 
Code § 506(c), the enhancement of collateral provisions of 
Code § 552, or any other legal or equitable doctrine 
(including, without limitation, unjust enrichment). 
 

VII. Remedies upon Default or Termination 
 

A. Local Rules 
 

1. Southern District of New York Local Rule 4001-2(c) 
 

(1) If the proposed order contains a provision that modifies or 
terminates the automatic stay or permits the lender to enforce 
remedies after an event of default, either the proposed order shall 
require at least seven (7) days’ notice to the trustee or debtor in 
possession, the United States Trustee and each committee 
appointed under sections 1102 or 1114 of the Bankruptcy Code (or 
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the largest creditors if no committee has been appointed under 
section 1102 of the Bankruptcy Code), before the modification or 
termination of the automatic stay or the enforcement of the lender's 
remedies, or the motion shall explain why such notice provision is 
not contained in the proposed order.  

 
(2)  If the proposed order contains a provision that terminates the use 

of cash collateral, either the proposed order shall require at least 
five (5) days’ notice before the use of cash collateral ceases 
(provided that the use of cash collateral conforms to any budget in 
effect) or the motion shall explain why such notice provision is not 
contained in the proposed order.  

 
B. Relevant Cases 

 
A bankruptcy court may refuse to approve terms of a cash collateral stipulation that are 

inconsistent with the intent and purpose of the Bankruptcy Code, or might result in an 

inequitable result.  In re Gallegos Research Group, Corp., 193 BR 577 (Bankr. D. Colo. 1995).  

In Gallegos, the court refused to approve default remedies granted the secured lender, including 

provisions automatically granting the secured lender relief from stay, or to automatically have 

the case dismissed or converted, without notice to or opportunity to object by other interested 

parties.  193 BR at 586.     

C. Excerpts from Orders 
 

1. In re Midway Gold US, Inc.,  15-16835 MER, United States Bankruptcy 
Court for the District of Colorado; Interim Order (A) Authorizing Post-Petition 
Use of Cash Collateral; (b) Granting Adequate Protection to Secured Parties 
entered June 25, 2015 

 
17. Remedies upon the Termination Date. The 

Debtors shall promptly provide notice to the Senior Agent 
and the Subordinate Agent (with a copy to counsel for any 
Creditors' Committee and the U.S. Trustee) of the 
occurrence of any Termination Event, at which time the 
Adequate Protection Obligations, as applicable, shall 
become due and payable. Upon the occurrence of the 
Termination Date and the following the giving of three (3) 
business days' written notice (the "Enforcement Notice") 
to the Debtors, the Subordinate Agent, counsel for any 
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Creditors' Committee and the U.S. Trustee (the "Notice 
Period"), the Senior Secured Parties may exercise any 
remedies available to them under this Interim Order and 
applicable non-bankruptcy law, including but not limited 
to revoking the Debtors' right, if any, to use Cash 
Collateral and collecting and applying any proceeds of the 
Prepetition Collateral or Postpetition Collateral, as 
applicable, in accordance with the terms of this Interim 
Order and the Senior Loan Documents; provided, 
however, that without limiting Paragraph 20 or Paragraph 
22 hereof, nothing in this Interim Order shall in any way 
prejudice the Debtors' rights to seek authority to use Cash 
Collateral without the consent of the Senior Secured 
Parties, upon, the occurrence of the Termination Date.  
Unless the Court orders otherwise during the Notice 
Period (as such period may be extended by the Court), the 
automatic stay pursuant to section 362 of the Bankruptcy 
Code shall be automatically terminated at the end of the 
Notice Period, without further notice or order of the Court 
and the Senior Secured Parties shall be permitted to 
exercise all rights and remedies set forth in this Interim 
Order, the Senior Loan Documents, and as otherwise 
available at law without farther order or application or 
motion to the Court, and without restriction or restraint by 
any stay under section 362 or 105 of the Bankruptcy 
Code. None of the Senior Agent, the Subordinate Agent 
and the Senior Secured Parties shall object to a request by 
the Debtors, any Creditors' Committee, or a party-in-
interest with requisite standing for an expedited hearing 
before the Court following the occurrence of a 
Termination Event. 

 
2. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing Use of 
Cash Collateral Pursuant to Section 363 of the Bankruptcy Code , and (II) 
Providing Adequate Protection to Secured Parties Pursuant to Sections 361,362, 
and 363 of the Bankruptcy Code entered July 13, 2015 

 
(c) Unless otherwise ordered by the Court, the automatic stay 
provisions of the Bankruptcy Code are hereby vacated and. 
modified to the extent necessary to permit the Secured Parties, 
upon the occurrence of a Termination Date, to take any or all 
of the following actions without further order or application to 
this Court: (i) terminate the Debtors' use of Cash Collateral; 
(ii) declare all Adequate Protection Priority Claims owed to 
the Secured Parties to be immediately due and payable; 



AmericAn BAnkruptcy institute

135

 

provided, however, that any Secured Party shall provide three 
(3) business days written notice (the “Waiting Period” (by 
facsimile, telecopy, electronic mail, or otherwise) to the U.S. 
Trustee, counsel to the Debtors and counsel to the Committee 
prior to exercising any enforcement rights or remedies in 
respect of the Prepetition Collateral and/or Adequate 
Protection Collateral (other than, the rights described in 
clauses (a) or (b) above (to the extent they might be deemed 
remedies in respect of the Collateral and/or Adequate 
Protection Collateral) and other than with respect to the 
Trustee freezing any deposit accounts or securities accounts 
maintained by either the Trustee or the Debtors). The rights 
and remedies of the Secured Parties specified herein are 
cumulative and not exclusive of any rights or remedies that 
they may otherwise have. The Secured Parties will not object 
to any request by the Debtors for an expedited hearing during 
the Waiting Period provided the Debtors’ actions and. the 
relief requested is not prohibited under the terms of this Final 
Order.  In addition, upon the occurrence of the Termination 
Date, Secured Parties shall be entitled to request immediate 
relief from automatic stay upon five days' notice, in order to:  
(i) set off and apply immediately any and all amounts in 
accounts maintained by the Debtors with any Secured Parties 
against the Adequate Protection. Priority Claims owed to the 
Secured Parties; or (ii) take any other actions or exercise any 
other rights or remedies permitted under this Final Order or 
applicable law to effect the repayment and satisfaction of the 
Adequate Protection Priority Claims owed to the Secured 
Parties. 
 

3. In re Foresight Applications & Systems Technologies, LLC, 13-13290 
SBB, United States Bankruptcy Court for the District of Colorado, Agreed Order 
Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash Collateral; and 
(C) Provide Adequate Protection, Security and Other Relief entered November 7, 
2013 

 
5.  Termination Date; Rights and Remedies 
. . .  

 
(b) Rights and Remedies, After the Termination 

Date: (1) Agents may seek relief from the automatic stay 
with respect to the Aggregate Collateral (without regard to 
the passage of time provided for in Fed. R. Bankr. P. 
4001(a)(3)), and, subject to any necessary relief from the 
automatic stay, shall be entitled to exercise all rights and 
remedies available to them under the Prepetition 
Documents, the Postpetition Documents and applicable 
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nonbankruptcy law; and (2) Debtor shall cooperate with 
Agents and Lenders to the exercise of their rights and 
remedies under the Prepetition Documents, the 
Postpetition Documents and applicable nonbankruptcy 
law, including, without limitation, by filing a motion to 
retain one or more agents to sell, lease or otherwise 
dispose of the Aggregate Collateral upon the request and 
subject to terms and conditions acceptable to Agents. 
Notwithstanding the foregoing, during the ten (10) 
business day period following the Termination Date, 
Debtor may seek an order of this Court determining that 
an Event of Default alleged to have given rise to the 
Termination Date did not occur; provided, however, that 
from and after the Termination Date, Postpetition Lender 
shall have no obligation to advance Postpetition Debt to 
Debtor. 

 
VIII. Other Provisions 

 
A. Excerpts from Orders 

 
1. In re American Eagle Energy Corporation, 15-15073-HRT, United States 
Bankruptcy Court for the District of Colorado; Final Order (I) Authorizing Use of 
Cash Collateral Pursuant to Section 363 of the Bankruptcy Code , and (II) 
Providing Adequate Protection to Secured Parties Pursuant to Sections 361,362, 
and 363 of the Bankruptcy Code entered July 13, 2015 

 
(f) No Marshaling.  The Debtors shall not attempt to 
subject the Secured Parties to the Equitable doctrine of 
“marshaling” or any other similar doctrine with respect to 
any of the Adequate Protection Collateral or the Prepetition 
Collateral, as applicable. 
 

2. In re Foresight Applications & Systems Technologies, LLC, 13-13290 
SBB, United States Bankruptcy Court for the District of Colorado, Agreed Order 
Authorizing Debtor to (A) Incur Postpetition Debt; (B) Use Cash Collateral; and 
(C) Provide Adequate Protection, Security and Other Relief entered November 7, 
2013 

 
14.  No Marshaling.  No Agent, Lender or any of the 
Aggregate Collateral shall be subject to the doctrine of 
marshaling. 
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Cash Collateral and Other Secured Creditor Issues 

In re Loop 76:  Classifying The Secured Creditor’s Deficiency Claim 
Separately Because The Creditor Has A Guarantor 

David T. Brennan 
Otten, Johnson, Robinson, Neff & Ragonetti, P.C. 

Denver, Colorado 

Nancy Buchanan 
Wells Fargo Bank, N.A. 

Denver, Colorado 

In re Loop 76, LLC, 442 B.R. 713 (Bankr. D. Ariz. 2012),

In re Loop 76, LLC, 465 B.R. 525 (9th Cir. BAP, 2012), and 

In re Loop 76, LLC, 578 Fed. Appx. 644 (9th Cir. 2014):

In 2005, Loop 76, LLC obtains a $23,125,000 construction loan from Wells Fargo, secured by a 
deed of trust on an office/retail project in Scottsdale, AZ. 

The loan is guaranteed by five individual principals of the borrower. 

By the time the loan matures at the end of 2008, the Phoenix real estate market is deeply 
distressed and the borrower cannot find permanent financing. 

Loop 76 files a single asset real estate Chapter 11 case in July 2009.  By the time of voting on the 
Debtor’s plan (Spring 2010), the stipulated value of the project is $17,050,000 – leaving Wells 
Fargo with a secured claim in that amount, and an unsecured deficiency claim for over 
$6 million. 

Wells Fargo does not make an 1111(b) election.  Under the Debtor’s Plan, Wells Fargo’s 
unsecured deficiency claim is placed in its own class, Class 8(B), which is to receive 10% of its 
claim.  All of the remaining unsecured claims, totaling $181,000, are placed in a different class, 
Class 8(A).  Claimants in Class 8(A) also receive 10% of their claim. 

Among the statutory provisions implicated are: 

Section 1122(a):  “[A] plan may place a claim or interest in a particular class only if such 
claim or interest is substantially similar to the other claims or interests of such class.” 

Notes: No definition in the Code for “substantially similar.” 

While the section says that a claim may be placed in a class only if it is 
substantially similar to the other claims in the class, it doesn’t say that a 
claim can’t be separately classified even if it is substantially similar to 
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claims in another class.  The Ninth Circuit BAP focuses on this, as set 
forth below. 

Section 1129(a)(10):  “The court shall confirm a plan only if . . . at least one class of 
claims that is impaired under the plan has accepted the plan . . .” 

Note: If Wells Fargo’s deficiency claim had been classified together with the 
other unsecured claims, Wells Fargo would have had more than 97% of 
the dollar amount in the class, and could control whether the class 
accepted the plan. 

Wells Fargo objects to confirmation of the Debtor’s Plan on the basis that, among other things, 
Wells Fargo’s unsecured deficiency claim was placed in separate class from the other unsecured 
claims solely to gerrymander an affirmative vote of one class (Class 8(A)) on the Plan. 

The Debtor argues that the existence of personal guaranties of the Wells Fargo loan – a potential 
additional source of payment – justifies the separate classification of the Wells Fargo deficiency 
claim. 

Note:  Classes 8(A) (unsecured claims) and 8(B) (Wells Fargo unsecured 
deficiency claim) were separate, but the treatment of the claims in each 
class was the same.  So what was the objective of the separate 
classification, if not to affect voting? 

Wells Fargo argues that the existence of a potential third-party source of payment does not 
justify separate classification because the guaranty does not change the nature or priority of the 
unsecured claim against the debtor. 

The Bankruptcy Court for the District of Arizona (Haines, J.) holds that “a claimant who has a 
third-party source of repayment for its claim is dissimilar from a claimant who lacks such 
alternative sources of repayment.”  In re Loop 76, LLC, 442 B.R. 713, 714 (Bankr. D. Ariz. 
2010).  The Bankruptcy Court confirms the Plan. 

On appeal, the Ninth Circuit BAP decision notes that, “Whether claims are substantially similar 
is a question of fact reviewed for clear error.”  In other words, the Bankruptcy Court’s 
determination on that question can be overturned only if “it is illogical, implausible or without 
support in the record.” 

The BAP endorses a two-pronged analysis based on the language of section 1122(a).  If two 
claims are not substantially similar, they cannot be classified together and the inquiry ends.  If 
they are substantially similar, they can still be classified separately “if the debtor can show a 
business or economic justification for doing so.”  Among the possible justifications which the 
BAP said are not sufficient for separate classification were: 

- the fact that one unsecured creditor has the right to make an 1111(b) election; 

and 
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- the debtor’s intent to gerrymander an affirmative vote of one class on the plan. 

Note:  Is it a sufficient “business or economic justification” for separate 
classification: 

- if the debtor’s motivation is to keep an unsecured-creditor local business in 
existence so that jobs are not lost in the community? 

- to keep one trade creditor happy because that trade creditor was essential to the 
future business viability of the debtor? 

The BAP didn’t reach the second stage of analysis, to evaluate the justification for separate 
classification, since it determined that Wells Fargo’s deficiency claim was not substantially 
similar to the other unsecured claims. 

The BAP also agreed with the Bankruptcy Court that the court need not restrict its analysis to 
the nature of the claim as it relates to the assets of the debtor.  Rather, the court can consider the 
existence of a third-party source of payment (the guarantors) in determining whether a 
deficiency claim is substantially similar to other unsecured claims. 

The BAP concluded that existing Ninth Circuit case law “allows the bankruptcy court to consider 
the existence of a third-party source of payment, including a guarantor, when determining 
whether unsecured claims are substantially similar under §1122(a).” 

Note: The implications of this case, especially for single asset real estate cases, are far-
reaching.  Commercial real estate loans are almost always guaranteed.  When the 
secured lender is undersecured, the debtor can place the unsecured deficiency 
claim in a separate class, to prevent that claim from dominating the vote of the 
general unsecured creditor class, and enable the debtor to satisfy the “consenting 
impaired class” requirement of section 1129(a)(10).

In a 2014 opinion not selected for publication in the Federal Reporter, the Ninth Circuit declined 
to reach the “impermissible gerrymandering” issue.  The Court concluded that since a second 
impaired class had voted for the plan, Wells Fargo’s argument about separate classification of its 
deficiency claim need not be addressed.  (Wells Fargo had, in fact, argued that the single claim in 
that second class was a bogus transaction with a bogus company, contrived by the debtor as 
another means to create an accepting impaired class.) 

Notes: The burden is on the debtor to demonstrate (a) that separately classified claims are 
not substantially similar, or (b) that there is a “business or economic justification” 
for classifying them separately, even though they are substantially similar. 

Should a secured creditor consider submitting evidence that the guarantor is 
insolvent (i.e., that the secured creditor doesn’t really have a second source of 
recovery)?  Or would that just concede the argument that the existence of a 
solvent guarantor is a valid basis for separate classification? 
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A couple of cases that discuss, and decline to follow, In re Loop 76: 

In re 18 RVC, LLC, 485 B.R. 492 (Bankr. E.D.N.Y. 2012): 

This case has a directly analogous fact pattern to In re Loop 76: an undersecured commercial real 
property lender; a personal guaranty; the secured lender’s deficiency claim classified separately 
from all other general unsecured claims; and identical treatment of both the deficiency-claim 
class and the general-unsecured class. 

The Bankruptcy Court for the Eastern District of New York expressly declines to adopt the 
holding in Loop 76:

“The majority of courts that have considered this issue have held that the existence of a 
personal guarantee, alone, is not a sufficient basis to find that an unsecured deficiency 
claim is not substantially similar to other unsecured creditors.” 

“The record is barren of any facts that could allow the Court to find that there is any 
reason for separately classifying this claim other than for the purpose of creating a class 
of creditors to vote in favor of the Debtor’s proposed plan and cram down the secured 
lender.” 

“The existence of a third-party guarantor does not change the nature of a claim vis-à-vis 
the bankrupt estate and, therefore, is irrelevant to a determination of whether claims are 
‘substantially similar’ for classification purposes.”  (Quoting In re AOV Indus., Inc., 792 
F.2d 1140, 1150-51 (D.C. Cir. 1986).) 

In re 4th Street East Investors, Inc., 2012 WL 1745500 (Bankr. C.D. Cal. 2012): 

This opinion was issued less than three months after the Ninth Circuit BAP opinion in Loop 76.  
Even though the Bankruptcy Court issuing this opinion is in the Ninth Circuit, it declined to 
follow the BAP’s opinion: 

“I respectfully disagree with the analysis in both Loop I and Loop II regarding whether 
the existence of a guaranty requires that claims be separately classified. . .  In deciding 
not to follow Loop II I hold that BAP decisions are not strictly binding (although they are 
often persuasive).” 

“It is theoretically possible that there could be some ‘legitimate business or economic 
justification’ for separately classifying [the secured creditor’s] deficiency claim that 
would not amount to ‘gerrymandering.’  But Debtor has not suggested any justification 
other than wanting to confirm a plan.” 

“Another concern is what limits can be placed on Loop I and Loop II.  If the existence of 
a (possibly worthless) guaranty is enough to require that a claim be separately classified, 
simply because there is a theoretical non-debtor source of payment, then how about other 
claims that may be more or less collectible for practical or legal reasons?  Should 
separate classes be mandated for important trade creditors, unimportant trade creditors, 
personal injury creditors with or without insurance, and so on?  For some of those 
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creditors, separate classification might be appropriate depending on the circumstances; 
but that determination can be made in step two of the analysis – the discretionary rather 
than the mandatory step.”  (Emphasis in original.) 
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21st Annual Rocky Mountain Bankruptcy Conference  
Cash Collateral and Other Secured Creditor Issues 

- 
Escrow Agreements 

Caroline C. Fuller 
Fairfield and Woods, P.C. 

Denver, Colorado 
 

Escrow agreements are routinely negotiated in connection with secured loans and real 

estate transactions.    Properly crafted escrow agreements will result in the escrowed funds being 

excluded from property of the estate.  Yet a surprising amount of litigation has taken place over 

whether an agreement called an “escrow” is in fact a true escrow, and occasionally the debtor or 

trustee wins. 

I. ESSENTIAL ELEMENTS OF ESCROW AGREEMENT 

Courts generally hold that funds held in escrow to assure or guarantee the debtor’s 

performance of an obligation are not property of the estate where (a) the funds were placed in 

escrow under an agreement for the benefit or protection of another party; (b) the funds were in 

the possession and control of an escrow agent on the petition date; and (c) the debtor is entitled 

to receive the funds (or some portion thereof) only after fulfilling certain conditions.  In re 

Expert South Tulsa, LLC, 522 BR 634, 647 (10th Cir. BAP 2014) aff’d  LTE Real Estate 

Company, Inc. v. Expert South Tulsa, LLC (In re Expert South Tulsa, LLC), 2015 WL 6123222 

(10th Cir., October 19, 2015);  Dolphin Titan Int’l, Inc. v. Gray & Co, Inc. (In re Dolphin Titan 

Int’l, Inc.), 93 BR 508 (Bankr. S.D. Tex. 1988); Cedar Rapids Meats, Inc. v. Hager (In re Cedar 

Rapids Meats, Inc.), 121 BR 562 (Bankr. N.D. Iowa 1990); In re Atlantic Gulf Communities 

Corp., 369 BR 156 (Bankr. D. Del. 2007).  The asset of the estate is the contractual, contingent 

right to the funds, rather than the escrowed funds themselves.  See, e.g. Lawrence v. 

Commonwealth of Ky. Transp. Cabinet (In re Shelbyville Rd. Shoppes, LLC), 775 F.3d 789 (6th 
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Cir. 2015): In re Carousel Int’l Corp., 89 F3d 359 (7th Cir. 1996); Carlson v. Farmers Home 

Admin. (In re Newcomb), 744 F.2d 621 (8th Cir. 1984).  Courts will carefully examine the terms 

of the written agreements to discern the intent of the parties, whether the necessary elements of 

an escrow are established, and whether the conditions to release of the escrowed assets have been 

satisfied. 

A handful of decisions are to the contrary, holding that, where the debtor deposits funds 

into escrow pre-petition and there is an unsatisfied contingency to release of escrowed funds as 

of the debtor’s petition date, the escrowed funds are property of the estate and should be turned 

over.   In re Berkley Multi-Units, Inc., 69 BR 638 (Bankr. M.D. Fla. 1987) (earnest money 

deposit paid by debtor in connection with its contract to purchase real estate, where seller’s 

contingencies to closing have not been satisfied as of the petition date, is property of the estate 

and must be turned over to the trustee); In re Nield, 95 BR 259 (Bankr. D. Me. 1989) (secured 

lender’s post-petition application of funds escrowed pre-petition by debtor funds  to insure that 

taxes and insurance were paid as required by loan documents was violation of automatic stay, as 

bankruptcy estate retained interest in the funds).   

The Third Circuit was recently asked to determine whether funds in escrow were 

property of the estate, this time in the context of an escrow agreement entered post-petition 

between the debtor-in-possession and the secured lenders.    In In re ICL Holding Company, Inc., 

802 F.3d 547 (3rd Cir. 2015), the secured lenders credit bid their debt in a 363 sale, but, in 

settlement of the committee’s objections to its credit bid, agreed to fund a trust with $3.5 million 

to be distributed to unsecured creditors, and to deposit into escrow an amount for wind-down 

expenses and for fees claimed by estate professionals (both the debtor’s and the committee’s).    

These terms were memorialized in a settlement agreement that was filed for court approval in 
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connection with seeking approval of the 363 sale.  The Internal Revenue Service objected to the 

settlement, claiming that the settlement agreement improperly altered the bankruptcy code’s 

distribution scheme, because income taxes generated as a result of the sale, which were 

administrative expenses, would go unpaid, while other administrative expenses would be paid in 

full, and unsecured creditors would also receive a distribution.  The IRS’ objections were 

unavailing, with the Third Circuit holding that the funds deposited in escrow pursuant to the 

escrow agreements approved as a part of the settlement, and the trust funded for the benefit of 

the unsecured creditors, were not property of the estate, and thus the distribution of funds need 

not follow the bankruptcy code’s priority.    The court easily disposed of the claim that the trust 

funds for unsecured creditors were property of the estate, finding that the funds were not 

proceeds of the secured creditor’s liens or from the sale of estate property, and, if the settlement 

were not approved, those funds would never become property of the estate.  The court found the 

escrow for professional fees and wind-down costs to be a more difficult question, but ultimately 

interpreted the language of the asset purchase agreement and the related escrow agreements to 

conclude that they were not.  The court found that the escrowed funds were not sale proceeds, 

because there were no cash proceeds as the sale was structured.  In addition, to the extent the 

total administrative expenses to be funded by the escrow were less than the escrowed amount, 

the balance was returned to the secured lender, not the estate.    

II. NO EFFECTIVE ESCROW AGREEMENT FOUND 

Where all of the elements to creation of an escrow are not met, a court is much more 

likely to find either that the escrowed funds are property of the estate, or that the escrow isn’t an 

escrow at all, but rather an agency, security, or other form of relationship.  For example, where 

an employer withheld a portion of earned commissions from an employee pending resolution of 

certain litigation, but no written agreement specified the terms or conditions on which the 
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withheld funds would be payable to the employee, there was no true escrow, and, when the 

employee subsequently filed bankruptcy, his bankruptcy trustee was entitled to recover the 

withheld funds.  In re Kemp, 52 F.3d 546 (5th Cir. 1995).  Similarly, funds deposited pre-petition 

into the trust account of a debtor’s lawyer to fund payments to the debtor’s creditors were not 

held in escrow, where there was no written escrow agreement or any defined condition for 

release; thus trustee could pursue recovery of disbursements as preferential transfer.  In re 

Chesapeake Associates, Ltd. Partnership, 141 BR 737 (Bankr. D. Kan. 1992).   

III. ESCROW AGREEMENT AS SECURED TRANSACTION 

Where a lending arrangement involves creation of an escrow, to avoid any issues related 

to perfection of any security interest claimed by the secured lender in the escrow account, the 

lender would be advised to file a UCC financing statement against general intangibles, as well as 

securing possession of the funds in escrow through a properly designated escrow agent.  The 

failure to do so may result in the loss of the escrowed funds, or at least litigation over the relative 

rights of the interested parties to the funds.   

In In re Vienna Park Properties,  976 F.2d 106 (2nd Cir. 1993), pre-petition, the debtor 

agreed to escrow  funds each month from operating revenues to provide a hedge against any 

shortfall in revenues to pay operating expenses, in an agreement entered into between the debtor 

and its junior secured lender.  Upon termination of the escrow agreement, any remaining 

proceeds would be disbursed to the debtor.  The escrow account was held by a third party bank.   

  The debtor collaterally assigned its rights in the escrow account to its senior secured 

lender, but the senior secured lender failed to file a UCC financing statement to perfect its 

claimed security interest in the escrow account.  The senior secured lender argued that the 

escrow account constituted cash, and thus its security interest was perfected by possession 

through the escrow agent.  The court acknowledged that possession by an escrow agent may be 
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possession by the senior secured lender, but here the senior secured lender was not a party to the 

escrow agreement, and thus had no contractual rights to the funds.  Thus, the collateral granted 

the senior secured lender wasn’t the cash on deposit in the escrow account, but the debtor’s 

contractual right in the escrow agreement – effectively a contingent right to receive an uncertain 

amount of money in the future.  As that contractual right was a general intangible, a UCC filing 

was required for perfection, and the claimed security interest of the senior secured lender was 

avoided under Section 544.    The Second Circuit contrasted the decision of In re O.P.M. Leasing 

Services, Inc., 46 BR 661 (Bankr. S.D.N.Y. 1985), which held that, to the extent, if at all, that 

funds in an escrow account were property of the debtor’s estate, a secured lender held a properly 

perfected security interest through possession of funds held by the escrow agent, because in that 

case, the secured lender was a party to the escrow agreement and the terms of the escrow 

agreement indicated an intent that the escrowed funds serve as additional collateral for the 

secured lender’s loans.   

The Minnesota bankruptcy court, on virtually identical facts, ruled in favor of the secured 

lender.   In re LDM Development Corporation, 211 BR 348 (Bankr. D. Minn. 1997), a title 

company reserved a portion of the proceeds from the debtor’s sale of real estate pending 

resolution of a judgment lien against the property.  The document memorializing the agreement 

was called a Deposit Agreement.  The debtor subsequently borrowed funds from the Larsons, 

and granted the Larsons a security interest in the “escrow deposit” held by the title company.  

The Larsons did not file a UCC financing statement to perfect their claimed security interest, but 

gave notice to the title company of their interest in the escrow.  The debtor subsequently filed 

bankruptcy and, post-petition, the judgment lien was satisfied from other sources, meaning the 

funds on deposit with the title company were available for distribution either to the debtor or to 
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the Larsons.  The Larsons sought relief from stay and the debtor opposed, claiming that the 

Larsons had failed to properly perfect their security interest in the escrow account.  The Larsons 

argued their security interest was perfected through possession by the title company.     

The bankruptcy court found that the Deposit Agreement was not an escrow at all, but a 

security agreement between the debtor and the title company.  The court found that the term 

“escrow” was not found anywhere in the agreement; rather, the agreement secured the debtor’s 

indemnification obligations in favor of the title company related to the judgment lien.  The title 

company’s security interest was thus properly perfected by possession.  The further grant of the 

security interest in favor of the Larsons created a junior security interest in the same funds, 

which was also perfected by possession by the title company, serving as a bailee.  The court 

ruled that the Deposit Agreement had to be either a security agreement or an escrow agreement – 

it couldn’t be a security agreement in favor of the title company (with the title company’s 

security interest perfected by possession), and an escrow agreement for the benefit of the Larsons 

(with their security interest unperfected by failure to file a UCC filing).   Thus, the court granted 

relief from stay in favor of the Larsons.   See also In re Section 20 Land Group, Ltd., 261 BR 

721 (Bankr. M.D. Fla. 2001), which held that funds deposited with  title insurance company were 

not subject to valid escrow, but instead were collateral for debtor’s indemnification obligations in 

favor of the title company.  Thus, the funds were property of debtor’s estate, and subject to 

turnover, but the title company, with a security interest properly perfected by possession, was 

entitled to adequate protection before the court would order turnover.    

Apparently following similar reasoning, in In re World Communications, inc., 72 BR 498 

(D. Utah 1987), the court held that an escrow account holding funds withheld by a credit card 

processor from proceeds of sales otherwise due the debtor was property of the estate, but 
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remanded to the bankruptcy court for determination of whether the credit card processor held a 

security interest in the funds which must be adequately protected in connection with turnover.  

The court noted that factors relevant to determining whether funds in escrow are property of the 

estate, or not, include whether the debtor initiated or agreed to the creation of the escrow; what 

control if any the debtor had over the escrow; the incipient source of the escrow; the nature of the 

funds deposited into it; who is entitled to the residual funds; and the purpose for its creation.   72 

BR at 501-502.  See also In re Yeary, 55 F.3d 504 (10th Cir. 1995) (escrow agreement executed 

in connection with pre-petition settlement agreement, pursuant to which debtors placed stock 

owned by them in escrow to secure performance of its obligations under settlement agreement, 

was really a security agreement, and thus stock placed in escrow was property of bankruptcy 

estate).   

IV. CONCLUSION. 

Parties entering into what the believe is an escrow agreement should consider the purpose 

of the agreement.  If, in fact, the intent is to escrow funds or assets pending performance of 

certain future acts, at which point the funds will be released, and the written agreement clearly 

sets out that intent, then those assets should not be determined to be property of one of the 

party’s bankruptcy estate later (unless, of course, the debtor has performed all conditions 

precedent to releases and is contractually entitled to the funds).  If, however, the intent of the 

agreement is to provide collateral for a particular obligation, and particularly where the 

agreement grants one party a security interest in the assets in escrow, courts are likely to 

determine that the agreement is not an escrow at all, but a security agreement. The beneficiary of 

that agreement would be advised to perfect that security interest through both a UCC filing and 

possession by the escrow agent, to avoid any argument that its security interest is not properly 

perfected.   
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I. Pre-Till

 Under 11 U.S.C. § 1129(b)(1), a chapter 11 plan may be confirmed notwithstanding the 

dissenting vote of one or more classes of claims if the plan “does not discriminate unfairly, and is 

fair and equitable, with respect to each class of claims or interests that is impaired under, and has 

not accepted, the plan.”  Section 1129(b)(2)(A)(i) states that a plan is “fair and equitable” with 

respect to an objecting class of secured claims if the plan provides (I) that the objecting class 

“retain the liens” securing the claims and (II) the class receives “deferred cash payments totaling 

at least the allowed amount of such claim, of a value, as of the effective date of the plan, of at 

least the value of such holder’s interest in such property.”  See Rake v. Wade, 508 U.S. 464, 472 

n. 8, 113 S.Ct. 2187, 124 L.Ed.2d 424 (1993) (“When a claim is paid off pursuant to a stream of 

future payments, a creditor receives the ‘present value’ of its claim only if the total amount of the 

deferred payments includes the amount of the underlying claim plus an appropriate amount of 

interest to compensate the creditor for the decreased value of the claim caused by the delayed 

payments.”). 

The interest rate used to ensure that a plan satisfies the requirement under subsection 

(b)(2)(A)(i)(II) is referred to as the “cramdown” interest rate.  No definition of an appropriate 

cramdown interest rate is provided in the Bankruptcy Code, and there is little direction given for 

determining the appropriate rate.  In the Tenth Circuit, the controlling case is In re Hardzog, 901 
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F.2d 858 (10th Cir. 1990).  In Hardzog, a case arising under chapter 12, the Tenth Circuit 

analyzed the issue as follows: 

A review of court decisions determining an appropriate interest rate under 
Chapter 12 likewise reveals diverse results which include using the interest rate 
charged by the secured creditor; using the legal rate on judgments in the absence 
of evidence concerning market rates; using the contract rate after determining it 
was below market; and of course the case now before this court, which holds a 
cost of funds approach to be proper. 

The Eighth Circuit has addressed the problem before us in the case of United 
States v. Doud, 869 F.2d 1144 (8th Cir.1989). This decision endorsed the ‘market 
rate’ approach while approving a method of determination of the ‘market cost’ by 
first determining the rate of a risk-free loan, such as the yield on treasury bonds, 
and adding thereto two per cent as a risk factor. In short, this approach determines 
an appropriate interest rate, which consists of a ‘risk-free rate’ plus additional 
interest to compensate a creditor for risks posed by the plan. We cannot agree that 
this represents a ‘market rate.’  The advantage to this approach is a simplified and 
easy method of interest rate determination. The disadvantage is that this approach 
will probably not accurately reflect the market, and thus may unduly penalize the 
lender or borrower. 

Courts are not well situated to craft and determine interest rates. Judges are 
neither bankers nor lenders and do not have the expertise to set interest rates. A 
lender, in establishing interest rates to be charged to a borrower, will consider and 
utilize many factors, including what the competition charges, its cost of funds, the 
condition of the local economy, its overhead, the character of the borrower, the 
capacity of the borrower to repay, the value of the collateral, the costs of servicing 
the loan, the status of the lender’s loan portfolio, the lender’s ratio of loans to 
assets, its liquidity, and a host of other factors. We therefore hold that a ‘cost of 
funds’ approach should not be utilized by Bankruptcy Courts in establishing the 
appropriate interest factor. A ‘cost of funds’ approach is not susceptible of 
accurate determination without complex problems of proof and may not result in 
fairness. 

Considering that most courts are utilizing a market rate approach and further 
considering that courts are well equipped to determine market rates, we hold that 
in the absence of special circumstances, such as the market rate being higher than 
the contract rate, Bankruptcy Courts should use the current market rate of interest 
used for similar loans in the region. Bankruptcy Courts, counsel, lenders, and 
borrowers should have a familiarity with current interest rates on like-type loans 
and when a dispute arises, the market rate should be easily susceptible of 
determination by means of a hearing where each party is given the opportunity to 
submit evidence concerning the current market rate of interest for similar loans in 
the region. We are persuaded to adopt this approach by two additional factors. 
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Chapter 12 is predicated upon the theory that the lender is making a new loan to 
the debtor. It therefore follows that the most appropriate interest rate is the current 
market rate for similar loans made in the region at the time the new loan is made. 
This approach should also tend to assure that both the lender and the debtor are 
treated fairly with neither receiving an advantage over the other. 

901 F.2d at 860.  The Tenth Circuit later confirmed that the Hardzog analysis applies to chapter 

11 cases. See Wade v. Bradford, 39 F.3d 1126, 1130 (10th Cir. 1994).

II. Till v. SCS Credit Corp.

The Supreme Court took up the issue of cramdown interest rates in Till v. SCS Credit 

Corp., 541 U.S. 465 (2004). The plurality opinion authored by Justice Stevens adopted a “prime-

plus” formula approach to cramdown interest rates:  

Taking its cue from ordinary lending practices, the approach begins by looking to 
the national prime rate, reported daily in the press, which reflects the financial 
market’s estimate of the amount a commercial bank should charge a creditworthy 
commercial borrower to compensate for the opportunity costs of the loan, the risk 
of inflation, and the relatively slight risk of default.  Because bankrupt debtors 
typically pose a greater risk of nonpayment than solvent commercial borrowers, 
the approach then requires a bankruptcy court to adjust the prime rate 
accordingly.  The appropriate size of that risk adjustment depends, of course, on 
such factors as the circumstances of the estate, the nature of the security, and the 
duration and feasibility of the reorganization plan.  The court must therefore hold 
a hearing at which the debtor and any creditors may present evidence about the 
appropriate risk adjustment.  Some of this evidence will be included in the 
debtor’s bankruptcy filings, however, so the debtor and creditors may not incur 
significant additional expense.  Moreover, starting from a concededly low
estimate and adjusting upward places the evidentiary burden squarely on the 
creditors, who are likely to have readier access to any information absent from the 
debtor’s filing (such as evidence about the “liquidity of the collateral market,” 
post, at 1973 (SCALIA, J., dissenting)).  Finally, many of the factors relevant to 
the adjustment fall squarely within the bankruptcy court’s area of expertise. 

Thus, unlike the coerced loan, presumptive contract rate, and cost of funds 
approaches, the formula approach entails a straightforward, familiar, and 
objective inquiry, and minimizes the need for potentially costly additional 
evidentiary proceedings.  Moreover, the resulting “prime-plus” rate of interest 
depends only on the state of financial markets, the circumstances of the 
bankruptcy estate, and the characteristics of the loan, not on the creditor’s 
circumstances or its prior interactions with the debtor.  For these reasons, the 
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prime-plus or formula rate best comports with the purposes of the Bankruptcy 
Code.

541 U.S. at 478-80. 

Till is notable for several reasons.  First, Till was a chapter 13 case and the loan at issue 

was a car loan.  Second, there is no majority opinion in Till.  Justice Stevens wrote a plurality 

opinion that was joined by three other justices. Justice Thomas concurred with the result reached 

by the plurality but not its reasoning.  Justice Scalia wrote a dissent that was joined by three 

other justices.  Third, in footnote 14 of the plurality opinion, Justice Stevens distinguished 

cramdown rates in chapter 13 cases from chapter 11 cases, and stated that “when picking a 

cramdown rate in a Chapter 11 case, it might make sense to ask what rate an efficient market 

would produce.” Id. 541 U.S. at 477, n. 14 

 For all three of these reasons, there are lingering questions regarding the applicability of 

Till to chapter 11 cases.  In November 2015, the ABI Journal included an article in which the 

authors concluded that, under applicable Supreme Court precedent regarding interpreting 

opinions with no clear majority, Till does not require “the use of the formula approach or any 

particular starting rate in a formula approach calculation.  Rather, due to the Court’s lack of a 

majority on this approach, its opinion provides no guidance on methodology and places the issue 

back into the hands of the various circuit courts around the nation.”  Lea, McNeill and Stingley, 

Their Voices Boomed Un-Till We Could Hear Them No More, ABI JOURNAL, November 2015, 

Vol. XXXIV, No. 11, at 12, 60-61.   

 The applicable precedent on interpreting fragmented decisions cited by the authors is 

Marks v. United States, 430 U.S. 188 (1977) which provides, in pertinent part, that when “a 

fragmented Court decides a case and no single rationale explaining the result enjoys the assent of 

five Justices, the holding of the Court may be viewed as that position taken by those Members 



AmericAn BAnkruptcy institute

155

who concurred in the judgments on the narrowest grounds.” Id. at 493 (citation omitted).  The 

authors observed that the Stevens and Scalia opinions both held that the cramdown rate “should 

be specific to the risk inherent in the debtor’s plan and not an attempt to make the creditor whole 

based on its past or present circumstances.”  Lea, McNeill and Stingley at 59.  The Stevens and 

Scalia opinions diverged on the appropriate methodology to address the risk, with Stevens 

adopting the prime-plus approach and Scalia adopting the parties’ contract rate.  See id. In

contrast to Stevens and Scalia, Thomas held that the Bankruptcy Code does not require a debtor-

specific risk adjustment.  See id. Thomas “took no such stance on whether to begin with a 

concededly lower formula-approach rate of the more likely higher contract rate.  To the contrary, 

he merely noted his belief that the Bankruptcy Code does not require any risk adjustment.  He 

stated that there is no reason to look beyond the ‘risk free’ rate, as the Code does not require 

compensation for time or risk after a plan has been implemented.”  Id. Based upon this analysis, 

the authors concluded that there was no majority that adopted the prime-plus approach and it 

therefore cannot be binding precedent. 

III. Post-Till

While many courts have acknowledged Till’s lack of precedential value, the prime-plus 

formula approach has become the “default rule in Chapter 11 bankruptcies.”  In re Texas Grand 

Prairie Hotel Realty, LLC, 710 F.3d 324, 336 (5th Cir. 2013).  In Texas Grand Prairie Hotel, the 

Fifth Circuit compiled much of the published case law on cramdown interest rates in chapter 11 

cases, pre- and post-Till, and made several noteworthy observations. 

The first concerns Till’s Footnote 14, Justice Stevens’ suggestion that approaches other 

than the prime-plus approach may be appropriate in chapter 11 cases.  The Fifth Circuit observed 

that “[w]hile courts often acknowledge that Till’s Footnote 14 appears to endorse a ‘market rate’ 
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approach under Chapter 11 if an ‘efficient market’ for a loan substantially identical to the 

cramdown loan exists, courts almost invariably conclude that such markets are absent.”  Id. at 

333.  The Sixth Circuit is one circuit, however, that has adopted the “efficient market” rate.  See

In re American HomePatient, 420 F.3d 559 (6th Cir. 2005) (declining “to blindly adopt Till’s

endorsement of the formula approach for Chapter 13 cases in the Chapter 11 context” and 

instead holding that if an efficient market exists, then the market rate should apply). 

Notably, the Sixth Circuit’s conclusion followed its own pre-Till precedent.  See id. at 

565-66.  Similarly, in Texas Grand Prairie Hotel, the Fifth Circuit explicitly held that Till is not 

binding and is merely persuasive authority: 

In Till, a plurality of the Supreme Court ruled that bankruptcy courts must 
calculate the Chapter 13 cramdown rate by applying the prime-plus formula. 
While the plurality suggested that this approach should also govern under Chapter 
11, we have held that “[a] Supreme Court decision must be more than merely 
illuminating with respect to the case before us, because a panel of this court can 
only overrule a prior panel decision if such overruling is unequivocally directed 
by controlling Supreme Court precedent.”  As we recognized in Drive Financial 
Services, L.P. v. Jordan, Till was a splintered decision whose precedential value is 
limited even in the Chapter 13 context.  While many courts have chosen to apply 
the Till plurality’s formula method under Chapter 11, they have done so because 
they were persuaded by the plurality’s reasoning, not because they considered Till
binding.  Ultimately, the plurality’s suggestion that its analysis also governs in the 
Chapter 11 context—which would be dictum even in a majority opinion—is not 
“controlling ... precedent.” 

710 F.3d at 331 (citations omitted).  The court then went on to reaffirm its pre-Till precedent 

refusing to “tie bankruptcy courts to a specific methodology as they assess the appropriate 

Chapter 11 cramdown rate of interest.”  Id. citing In re T-H New Orleans P’ship, 116 F.3d 790 

(5th Cir. 1997). 

Earlier this year, in In re Couture Hotels Corp., 2015 WL 5176859 (Bankr. N.D. Tex. 

Sept. 2, 2015), a bankruptcy court followed Texas Grand Prairie Hotel in an interesting 

direction.  After acknowledging that Till was not controlling and recognizing that “the Court has 
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the discretion to consider additional factors in determining a proper cramdown rate,” 2015 WL 

5176859 at * 4, the court included in its analysis a risk adjustment to compensate the creditor for 

its potential costs in foreclosing collateral located in a foreign jurisdiction.  This risk adjustment, 

while undoubtedly a discretionary choice, is fundamentally at odds with the Stevens and Scalia 

opinions in Till.  Both Stevens and Scalia made clear that the purpose of the cramdown interest 

rate was to provide the secured creditor the present value of its secured claim, not to make the 

creditor whole based upon past or future circumstances.  See Till, 541 U.S. at 476-77 (“By 

definition, a creditor forced to accept such a loan would prefer instead to foreclose. Thus, a court 

choosing a cramdown interest rate need not consider the creditor’s individual circumstances, 

such as its prebankruptcy dealings with the debtor or the alternative loans it could make if 

permitted to foreclose.  Rather, the court should aim to treat similarly situated creditors similarly, 

and to ensure that an objective economic analysis would suggest the debtor’s interest payments 

will adequately compensate all such creditors for the time value of their money and the risk of 

default.”) (Stevens, J.).  Including a risk adjustment for potential collection costs is a means of 

making the creditor whole, not of providing it the present value of its collateral.   

Another case from earlier this year, In re MPM Silicones, LLC, 531 B.R. 321 (S.D.N.Y. 

May 4, 2015), is notable.  In MPM Silicones, the court followed a similar path to the Fifth and 

Sixth Circuit cases, following pre-Till Second Circuit precedent instead of Till.  See 531 B.R. at 

332-33.  That precedent, In re Valenti, 105 F.3d 55 (2nd Cir. 1997), discussed the various pre-Till

approaches and concluded that the cramdown rate “should be fixed at the rate on a United States 

Treasury instrument with a maturity equivalent to the repayment schedule under the debtor’s 

reorganization plan.”  Id. at 64.  The Second Circuit supported this conclusion by observing that 

“this method of calculating interest is preferable to either the ‘cost of funds’ approach or the 
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‘forced loan’ approach because it is easy to apply, it is objective, and it will lead to uniform 

results. In addition, the treasury rate is responsive to market conditions.”  Id. The Valenti court 

went on approve the inclusion of a risk premium of one to three percent.  While there is much 

similarity between the Valenti approach and the Till prime-plus approach, the two differences are 

significant: the choice of a different base rate and the limitation on the risk premium.   

 These approaches to cramdown interest rates after Till contrast with the Tenth Circuit.  

The only reported post-Till case in the Tenth Circuit on cramdown interest rates is In re Jones,

530 F.3d 1284 (10th Cir. 2008).  In Jones, a chapter 13 case, the circuit acknowledged Till but did 

not make any findings regarding the appropriate cramdown interest rate methodology.  The case 

was remanded to the bankruptcy court to address the interest issue.   

In In re Woods, 465 B.R. 196 (10th Cir. BAP), a chapter 12 case, the BAP held that Till

“effectively overruled Hardzog” and concluded that “Till’s formula-based approach applies in 

Chapter 12.”  Id. at 205-06.  However, the Woods court expressly limited its holding to chapter 

12 cases.  See id. at 207, fn. 36.  The Woods decision was also reversed on other grounds by the 

Tenth Circuit.  743 F.3d 689 (10th Cir. 2014).

The recent case of In re Rocky Mountain Land Company, 2014 WL 1338292 

(Bankr.D.Colo. April 3, 2014) (copy included with these materials) includes a lengthy discussion 

of the cramdown rate analysis.  In Rocky Mountain Land, Judge Tallman acknowledged the 

questions surrounding Till’s applicability in chapter 11 cases, as well as the lack of any post-Till

Tenth Circuit authority.  The court ultimately settled on an interest rate that satisfied both the 

prime-plus and the contract rate approaches.  Judge Tallman also echoed the Texas Grand 

Prairie Hotel’s observation regarding Footnote 14: 

Because Till was a Chapter 13 case, there is some ambiguity about the correct 
approach for calculating interest rates under a Chapter 11 plan. See Gary W. 
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Marsh and Matthew M. Weiss, Chapter 11 Interest Rates After Till, 84 Am. 
Bankr.L.J. 209 (Spring 2010). In footnote 14 of Till, the Supreme Court noted that 
“a coerced loan rate” may be appropriate in Chapter 11 because “numerous 
lenders advertise financing for Chapter 11 debtors in possession.” In Bank of 
Montreal v. Official Comm. Of Unsecured Creditors (In re American Home 
Patient, Inc.), 420 F.3d 559 (6th Cir.2005), the Sixth Circuit evaluated Till's
footnote 14 and created a two-step process to determine the appropriate interest 
rate in a Chapter 11 case.  First, a court should assess whether an efficient market 
exists.  If so, the court should apply the market rate.  If not, the court should apply 
Till’s prime-plus formula rate.  Numerous courts have used this two-step process 
in a Chapter 11 context.  However, as the Fifth Circuit recently noted, “While 
courts often acknowledge that Till’s Footnote 14 appears to endorse a ‘market 
rate’ approach under Chapter 11 if an ‘efficient market’ for a loan substantially 
identical to the cramdown loan exists, courts almost invariably conclude that such 
markets are absent.”  In re Texas Grand Prairie Hotel Realty, LLC, 710 F.3d 324, 
333 (5th Cir.2013) 

2014 WL 1338292, at * 7. 

IV. Conclusion

Almost forty years after the enactment of the Bankruptcy Code, there is no definitive 

answer on the appropriate cramdown interest rate under § 1129(b).  As Till recedes further into 

the past, courts around the country appear more willing to utilize methodologies other than the 

prime-plus formula.  Various circuits have expressly rejected the precedential value of Till and

rely on their own pre- and post-Till rulings.

The Tenth Circuit is interesting because there is no clear direction on the issue.  The 

Woods court held that Till overruled Hardzog but, with all due respect, that conclusion is 

contrary to the weight of other circuits to have addressed the issue and is contrary to the Supreme 

Court’s own precedent in Marks.  A strong argument can certainly be made that Hardzog

controls the issue in this circuit and, if that is the case, “in the absence of special circumstances, 

such as the market rate being higher than the contract rate, Bankruptcy Courts should use the 

current market rate of interest used for similar loans in the region. Bankruptcy Courts, counsel, 

lenders, and borrowers should have a familiarity with current interest rates on like-type loans and 
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when a dispute arises, the market rate should be easily susceptible of determination by means of 

a hearing where each party is given the opportunity to submit evidence concerning the current 

market rate of interest for similar loans in the region.”   

The Hardzog rate is Till’s Footnote 14 with teeth.  Unlike the two-step process applied by 

the Sixth Circuit, in which a court must first determine whether a market rate exists and, if not, 

apply the prime-plus formula, a test that “almost invariably” leads to the conclusion that “such 

markets are absent,”  Texas Grand Prairie Hotel, 710 F.3d at 333, under Hardzog there is no 

escape: a market rate for loans akin to the proposed plan treatment must be found and utilized as 

the plan rate.
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In re: Rocky Mountain Land Company LLC, Debtor.
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Harvey Sender, Katherine M. Swan, David Wadsworth,
Denver, CO, for Debtor.

Joanne C. Speirs, Denver, CO, for U.S. Trustee.

Chapter 11

ORDER DENYING PLAN CONFIRMATION
AND GRANTING RELIEF FROM STAY

Howard R. Tallman, Chief Judge, United States Bankruptcy
Court

*1  This case comes before the Court on the Debtor's First
Amended Plan of Reorganization (docket # 131), filed on
June 12, 2013, the Objection thereto (docket # 140) filed
on July 29, 2013, the Motion for Relief from the Automatic

Stay (docket # 142) filed by Movant 1  on July 31, 2013 (the
“Motion”), and the response filed by Debtor on September
16, 2013 (docket # 166). The parties stipulated to a full-day
evidentiary hearing on both plan confirmation and relief from
stay (docket # 160), and the hearing was held on November
22, 2013. After reviewing the entire record in the case, the
Court is now ready to rule.

I. BACKGROUND
Debtor owns property located at 5690 Webster Street,
Arvada, Colorado (the “Property”), a 24,000 square-foot
commercial office building built in 2008. Joseph Jehn, a
licensed professional engineer, owns and operates Debtor.
The Property houses his engineering firm, Jehn Engineering,
as well as several other tenants. Bank of Choice, the original
lender for three loans on the Property, leased space in the
Property until the bank was placed in FDIC receivership in

July 2011. The FDIC then began to pursue collection of the
loans, which had reached maturity.

Debtor filed its Chapter 11 petition on June 1, 2012. In
Schedule A, Debtor valued the Property at $2,200,000.00,

with a secured claim against it of $4,123,565.28. 2  Movant's
amended proof of claim No. 3–4 is in the total amount of
$4,410,856.05, with $4,103,125.00 as secured, based on notes

and deeds of trust for the three loans on the Property. 3  In
the Motion, Movant states the loans matured on June 2, 2011,
with all principal and interest immediately due and payable,
and Debtor has failed to make any payments on the loans since
that time. Movant began foreclosure proceedings against the
Property in early 2012, which were stayed upon the filing of
Debtor's bankruptcy.

Movant's first motion for relief from stay on the Property
was filed on February 21, 2013. The Court held a hearing
on that motion and the Debtor's response on April 24, 2013.
At that hearing, the Court heard testimony from Jehn, as
well as from Jaimee D. Keene, a Certified General Real
Estate Appraiser, and Fran Schneider, a real estate broker and
Certified Commercial Investment Member. Both Ms. Keene
and Mr. Schneider were acknowledged as expert witnesses
by the Court. Ms. Keene testified she valued the Property at
a $3,170,000.00 market value in May 2012. Mr. Schneider
testified he valued the Property at a $2,200,000.00 market
value in February 2013. In their testimony, both experts
acknowledged the commercial real estate market had changed
since May 2012, although there was some dispute as to how
much the change impacted the Property's value.

*2  On May 6, 2013, this Court denied relief from
stay, determining that valuation remained an issue for the
confirmation hearing, and noting that Movant should provide
a more recent valuation of the Property. The Court concluded
at that time that the Property might be needed for an effective
reorganization, and there was a plan in prospect (which had
not yet been filed but was presented as Exhibit B at that
hearing). The Court, however, also stated that there were
several problems with the plan in prospect, and conditioned
the continuance of the automatic stay by ordering Debtor
to pay Movant the amount it had set aside for adequate
protection, and continue to pay Movant $5,000 per month
until a plan was confirmed. Debtor has paid the Movant the
adequate protection payments as ordered.

The Debtor's initial plan designated the following classes:
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Class 1: Secured Tax Claims of Jefferson County, Colorado

Class 2(a): Secured Claim of FDIC (Grandview Units—First
Deed of Trust)

Class 2(b): Secured Claim of FDIC (Grandview Units—
Secured portion of claim under Second Deed of Trust)

Class 3: Secured Claim of FDIC ((the Property)—Secured
portion of Claim under First Deed of Trust)

Class 4: Unsecured Claims of FDIC (deficiency claims)

Class 5: Administrative Convenience Claims

Class 6: Equity Interests

Class 7: Late filed claims
Under the initial plan, Debtor would: 1) pay Class 1 secured
tax claims on both the Property and the Grandview Units
in the amount of $92,469.31; 2) sell the Grandview Units
within 90 days after the plan effective date for not less than
$600,000; 3) pay the net sale proceeds to the Movant up
to the allowed amount of its secured claim under the first
deed of trust on the Grandview Units; 4) allow Class 2(b)
in an amount equal to the market value of the Grandview
Units less the allowed amount of the Class 1 and 2(a) Claims,
including interest; 5) allow the secured obligation in Class 3 in
an amount equal to the value of the Property ($2,200,000.00);
6) pay this secured obligation from the operation of Debtor's
business over a 30–year loan at a 4.5% interest rate, with
the entire remaining principal balance due in full seven years
following the effective date; 7) pay allowed Class 4 claims
from the Net Profits fund and Class 5 Claims at 50% of their
allowed amounts; 8) infuse a $100,000 capital contribution
as new value in exchange for 100% of the equity interests in
the reorganized debtor, to pay the Class 1 and 5 claims and
to fund ongoing operations; and 9) if the Property is sold, pay
25% of the net proceeds from the sale to the Net Profits fund
for distribution to the allowed Class 4 claims holder, with
the remaining 75% to be distributed to equity holders in the
reorganized Debtor.

Debtor filed its initial plan of reorganization on May 1, 2013,
and its first amended plan of reorganization on June 12, 2013.
The amended plan (the “Plan”) proposed that, with respect to
Class 3, the Court would determine the value of the Property,
and the claim would be treated as a secured obligation in an
amount equal to that value. The claim would then be paid
in one of two ways: (1) the reorganized debtor would obtain

exit financing in an amount sufficient to refinance the secured
claim in the amount determined by the Court (“Option 1”);
or (2) the reorganized debtor would pay the amount of
the secured claim from the proceeds of the operation of
Debtor's business (“Option 2”). Specifically under Option 2,
the reorganized debtor would make interest-only payments at
a rate of 4.5% for seven years following the Effective Date,
when the entire remaining balance of the secured portion of
the claim would be due in full. The unsecured deficiency
amount would be included in Class 4. Class 4 claims would
be paid 50% of the reorganized debtor's net profits for five
years. Class 5 claims (administrative convenience claims)
also would be paid at 50%. With respect to Class 6 (equity
interests), the capital contribution was increased to $200,000,
under Option 1, in exchange for 100% of the equity interests
in the reorganized debtor. (The capital contribution remained
at $100,000 under Option 2). The capital contribution would
also serve as the initial stalking horse bid, with any other
creditor or party in interest able to provide new consideration
with a minimum amount of $160,000 above the capital
contribution. Finally, if Debtor exercised Option 1, then in the
event the Property were sold within one year of the Effective
Date, the reorganized debtor would pay 100% of any amount
realized from the net sale amount in excess of the allowed
amount of the Class 3 claim to the Class 3 claim holder.
Under Option 2, if the Property were sold, after the Effective
Date during the life of the Plan, the reorganized debtor would
pay 50% of the net proceeds to the net profits funds for
distribution to the Class 4 claim holder, and 50% to the Class
6 equity interests.

*3  Prior to the November 22, 2013, evidentiary hearing, the
parties filed a pretrial stipulation, whereby the parties agreed
on the following:

• The Grandview Units were sold for $597,096.18, and the
net sale proceeds were paid to the Class 2(a) and (b)
Claim holder.

• The allowed amount of the Class 2(a) secured Claim
was paid in full at $346,086.48; the remainder of funds
($251,009.70) determined the amount of the Class 2(b)
secured Claim, leaving a deficiency claim in the amount
of $91,383.35, which Claim is treated in Class 4.

• The Debtor's Plan complies with § 1129(a)(4) and (a)(5).

• § 1129(a)(6) is not applicable.
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The parties agreed there were three contested issues of fact
at the heart of the dispute with respect to confirmation of the
Debtor's Plan: (1) the value of the Property as of November
22, 2013; (2) the reasonable market rate of interest for secured
debt; and (3) whether the Debtor's Plan is proposed in good
faith. The parties also agreed that, based on those findings,
the Court would further need to determine:

• Whether the terms proposed for the restructured loan are
fair and equitable;

• Whether the capital contribution by the Jehn family that
is proposed in exchange for the equity in the reorganized
debtor is a contribution of new value that is “substantial,
necessary to the success or reorganization, and equal to
or exceeding the value of the estate,” consistent with the
absolute priority rule;

• Whether the Plan provides sufficient opportunity for
others to obtain equity in the reorganized debtor;

• Whether, if the Debtor elects to treat Class 3 under Option
2, the reorganized debtor will be able to make required
payments on a restructured loan (feasibility); and

• Whether the Plan's classification scheme “does not
discriminate unfairly” and provides “fair and equitable
treatment” to the dissenting Classes that are impaired
under the Plan.

II. DISCUSSION
Movant moves for relief from stay under 11 U.S.C. § 362(d)
(2), or, in the alternative, § 362(d)(1). Section 362(d)(2)
provides:

On request of a party in interest and after notice and a
hearing, the court shall grant relief from the stay provided
under subsection (a) of this section, such as by terminating,
annulling, modifying, or conditioning such stay ... with
respect to a stay of an act against property under subsection
(a) of this section, if—

(A) the debtor does not have an equity in such
property;

and

(B) such property is not necessary to an effective
reorganization.

11 U.S.C. § 362(d)(2).

Movant established and the Debtor's valuation amount
demonstrates that the Debtor lacks equity in the Property.
Upon that showing, the burden shifts to Debtor to show
that there is “ ‘a reasonable possibility of a successful
reorganization within a reasonable time.’ ” United Sav. Ass'n
v. Timbers of Inwood Forest Assoc., Ltd., 484 U.S. 365, 376
(1988). “What this requires is not merely a showing that if
there is conceivably to be an effective reorganization, [the]
property will be needed for it; but that the property is essential
for an effective reorganization that is in prospect.” Id.
(Emphasis in original). If evidence indicates that a successful
reorganization within a reasonable time is impossible, the
court must then grant relief from the automatic stay. Id. at 376.

*4  In assessing whether a debtor can prove “a reasonable
possibility of a successful reorganization within a reasonable
time,” courts generally apply a lesser standard in determining
whether the debtor has met its burden during the 120–
day exclusivity period. See In re Apex Pharm., Inc., 203
B.R. 432, 441 (N.D.Ind.1996). This lesser standard has
been referred to as the “sliding scale” burden of proof.
However, “the use of the ‘sliding scale’ burden of proof
is intended to benefit debtors who have a realistic chance
of reorganization but who have not had sufficient time to
formulate a confirmable plan.” Id. at 442 (emphasis added).
When relief from stay is requested near the expiration
of the exclusivity period, the “sliding scale” or “moving
target” burden of proof requires a greater showing than
“plausibility.” In re Holly's, Inc., 140 B.R. 643, 702
(Bankr.W.D.Mich.1992). Rather, “a debtor must demonstrate
that a successful reorganization within a reasonable time is
‘probable.’ ” Id. “ ‘Probable’ has been defined as having more
evidence for than against, or supported by evidence which
inclines the mind to believe, but leaves some room for doubt,
or ‘likely.’ ” In re Gunnison Center Apartments, LP, 320
B.R. 391, 402 (Bankr.D.Colo.2005), citing BLACK'S LAW
DICTIONARY 1201 (6th ed.1990).

Debtor filed this Chapter 11 case on June 1, 2012, and
several motions to extend the exclusivity period were granted,
the latest of which extended the 120–day period to May 1,
2013. Debtor filed its first Chapter 11 plan on that date. As
previously noted, Movant's first motion for relief from stay
was filed in February 2013. The Court held a hearing on
that motion in April 2013, entered its order denying relief
from stay, and ordered adequate protection payments shortly
thereafter. Debtor's Amended Plan was filed on June 12,
2013, which drew a second motion for relief from stay from
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the lender. Debtor had over a year to develop a plan; and
therefore it is time for Debtor to overcome a higher hurdle,
and show that a successful reorganization within a reasonable
time is probable.

A. Valuation
To determine whether the Property is essential for an effective
reorganization, the value of the Property must be determined.
At the November 22, 2013, hearing, Ms. Keene testified that
she had re-evaluated the Property's value as of August 1,
2013, and her new appraisal was admitted as Exhibit 1A. In
the appraisal, she noted that the Property was 95% leased
and occupied, with Jehn Engineering occupying 8,000 square
feet of the 23,472 net rentable square feet. She arrived at a
fee simple value of $3,055,000, and a leased fee value of
$2,610,000. The fee simple value assumed that the 8,000
square feet would be leased at a market rate. The leased fee
value assumed that Jehn Engineering would continue to lease

the 8,000 square feet at a below market rate. 4

Debtor's expert witness, Mr. Schneider, 5  testified that in his
opinion as a real estate broker, using comparative market
sales, the Property was worth $2,200,000, and using an
income approach to value, the Property was worth between
$2,200,000 and $2,300,000.

During his testimony, Mr. Jehn advised that he anticipated
increasing the rent that Jehn Engineering paid to Debtor from
$6,000 per month to $10,000 per month by February 2014.
Ms. Keene then testified that her revised valuation of the
Property, considering the Jehn lease at $10,000 per month,
would be $2,955,000.

Valuation of a creditor's secured claim differs depending on
the purpose and circumstances for which it is undertaken.
In re Stembridge, 394 F.3d 383, 386 (5th Cir.2004). In
Associates Commercial Corp. v. Rash, 520 U.S. 953 (1997),
the Supreme Court considered how to value collateral
retained by a Chapter 13 debtor exercising the cram
down option in § 1325(a)(5)(B) of the Code. The Court
distinguished that option from the alternative available to
the Chapter 13 debtor, in which its collateral would be
surrendered, when deciding the proper valuation standard
under § 506(a). Id. at 962. When a debtor elects “to use
the collateral to generate an income stream” as in a cram
down, the Court noted, the use of a foreclosure-value standard
would be improper because “a foreclosure sale ... will not take
place.” Id. at 963. The Court thus held that “under § 506(a),

the value of property retained ... is the cost the debtor would
incur to obtain a like asset for the same ‘proposed use,’ ” i.e.,
its replacement value. Id.

*5  Courts have recognized that similar reasoning applies
with equal force in the Chapter 11 reorganization context.
See, e.g., In re Mayslake Village–Plainfield Campus, Inc.,
441 B.R. 309, 320 n. 2 (Bankr.N.D.Ill.2010) ( “The same
[replacement] value can be used in this matter, even though a
Chapter 11 cram down plan is involved.”). Where a Chapter
11 plan of reorganization provides for a debtor to retain
and use collateral to generate income with which to make
payments to creditors, a § 506(a) valuation based upon a
hypothetical foreclosure sale would not be appropriate, as
it would be inconsistent with the provision's dictates. In re
Heritage Highgate, Inc. 679 F.3d 132, 141 (3rd Cir.2012).

In his appraisal, Mr. Schneider reviewed a number of office
buildings that had sold within the prior year. The buildings
had been built in the late 50s, mid–80s, mid–90s, 2004, and
2006. He concluded that, on average, those buildings had sold
for less than replacement value, “considerably below $100
per square foot.” He noted that “there was an unusually high
office vacancy rate in the West Metro Area which is estimated
to be in the area of 15%.” Mr. Schneider determined that the
Property was worth $2,200,000 using a comparative market
sales approach to value. He also valued the Property using
an income approach to value. He stated that, because the
tenants in the Property were not “national credit tenants,” the
capitalization rate was in the 9.5 to 10% range. He used a
vacancy and credit loss factor of 15% and a projected range of
$18 per square foot, with operating expenses of $6 per square
foot. He opined that using the income approach, the value of
the Property was between $2.2 million and $2.3 million.

Ms. Keene's valuation included an analysis of the Metro
Denver area and the neighborhood where the Property is
located. She opined that the commercial real estate market
reflected rising rents, by 3 to 5%, in 2013, and decreased
vacancy rates. She specifically examined the vacancy rates
within a three-mile radius of the Property and noted that the
rates had trended downward since 2011. Ms. Keene further
noted that a rail line, two blocks south of the Property, was
scheduled to open its Gold Line expansion in 2016. Just south
of the rail line were new improvements such as a multi-screen
movie theater and several big box stores. Ms. Keene stated
that, while vacancy rates in the Northwest Denver office
market generally were 15%, vacancy rates within a three-mile
radius of the Property were only 9%.
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Like Mr. Schneider, Ms. Keene valued the Property
using a sales comparison approach and an income
approach. She categorized the Property as Class C
construction, Investment class B, with LEED silver certified
improvements. The comparable buildings she selected were
similar in construction and built in the late 90s and
2000s, with the oldest comparable built in 1997. Her
sales comparison approach yielded a value of $3.4 million.
However, she recognized that lease-up costs would change
the value to $3.2 million, and that the “as is” value of the
Property was $2.9 million. Using an income approach, Ms.
Keene analyzed the rent roll for the Property and noted that
the average rent rate was $15.68 per square foot, whereas
the prevailing market rate in the immediate area was $18 per
square foot. She determined the value of the Property using
the income approach to be $3,055,000 fee simple value (using
the $18 per square foot figure) and $2,610,000 leased fee
value (assuming the current lease rates).

*6  After a thorough review of both valuations, the Court
accepts Ms. Keene's valuation. Ms. Keene is a Managing
Director of Butler Burgher Group and has been appraising
commercial real estate since 2000. Her valuation considers
important aspects of the Property, such as its newer
construction, LEED certified features, and location in an area
likely to increase in investment value. Her valuation most
accurately considered the use of the Property, rather than its
liquidation value. Mr. Schneider, as a certified real estate
broker, focused primarily on the liquidation value of older
properties that were not as comparable to the Property in
construction and location.

Therefore, the Court determines the value of the Property
to be $2,955,000. This is the amount Ms. Keene testified
to at trial, after considering Mr. Jehn's testimony that he
anticipated increasing the rent that Jehn Engineering paid to
Debtor. Thus, according to the Plan terms, the value of the
Movant's secured claim in Class 3 is $2,955,000. At trial,
Debtor provided evidence of a loan commitment from Mr.
Ted Blank for a five-year loan in the amount of $2,200,000, at

a rate of 6%, 6  to enable exit financing under Option 1 of the
Plan. Because the commitment is not enough to refinance the
Movant's Class 3 secured claim, Option 1 fails. As a result,
it is necessary to determine whether, under Option 2, the
proposed terms for the restructured loan are fair and equitable.

B. Interest Rate Analysis for Proposed Restructured
Secured Loan
At trial, Mr. Richard W. Ferrell, Movant's expert witness,
opined that the appropriate interest rate for a cram down of
the Movant's secured claim was at least 8%. This rate was

determined using the prime plus formula 7  in Till v. SCS
Credit Corp., 541 U.S. 465 (2004). The Plan asks the Court
to approve a restructured loan at 4.5% for a seven-year term,
interest-only payments, with a balloon payment at the end of
the term. Mr. Ferrell opined that the proposed interest rate
was insufficient to compensate Movant for the risk of non-
payment and to ensure that Movant received payments of a
present value at least equal to the value of the secured claim.

To give a creditor the present value of its allowed claim,
deferred cash payments must be valued as of the effective
date of the plan, and must “consist of an appropriate interest
rate and an amortization of the principal which constitutes the
secured claim.” In re VDG Chicken, LLC, 2011 WL 3299089,
*7 (B.A.P. 9th Cir.2011). To determine an appropriate
interest rate, Till requires the “formula approach” that starts
with a standard measure of risk-free lending, such as the
Prime Rate, and adds an upward adjustment based on the
debtor, the plan, and the security for the loan. Till, 541 U.S. at
479. The evidentiary burden for establishing an appropriate
interest rate under Till falls “squarely on the creditors.” Id.

*7  The Plan, under Option 2, proposes to pay the Movant's
Class 3 secured claim from the proceeds generated by the
operation of Debtor's business. Debtor proposes to pay
interest-only payments, at an interest rate of 4.5%, with a
balloon payment due in seven years. Movant argues that this
treatment is not “fair and equitable” because this interest rate
does not reflect the risk factors inherent in the loan and, thus,
does not include the necessary upward adjustment required
by Till. Under Till, the interest rate must take into account the
risks to the Movant, given that lenders will not generally lend
on a 100% loan-to-value ratio. The Movant contends that the
risk of non-payment in this case is much greater than in other
cases in which bankruptcy courts approved higher cram down
rates, citing In re VDG Chicken, 2011 WL at *8 (6% interest
rate appropriate given 70% loan to value ratio); In re Red
Mountain Mach. Co., 448 B.R. 1, 12–13 (Bankr.D.Ariz.2011)
(6.5% interest rate appropriate); and In re Nw. Timberline
Enters., Inc., 348 B.R. 412, 434 (Bankr.N.D.Tex.2006) (Till
rate of interest for gas station/convenience store bankruptcy
held to be prime plus 5.75% to provide fair and equitable
treatment to secured lender).
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Because Till was a Chapter 13 case, there is some ambiguity
about the correct approach for calculating interest rates
under a Chapter 11 plan. See Gary W. Marsh and Matthew
M. Weiss, Chapter 11 Interest Rates After Till, 84 Am.
Bankr.L.J. 209 (Spring 2010). In footnote 14 of Till, the
Supreme Court noted that “a coerced loan rate” may
be appropriate in Chapter 11 because “numerous lenders
advertise financing for Chapter 11 debtors in possession.” In
Bank of Montreal v. Official Comm. of Unsecured Creditors
(In re American Home Patient, Inc.), 420 F.3d 559 (6th
Cir.2005), the Sixth Circuit evaluated Till's footnote 14
and created a two-step process to determine the appropriate
interest rate in a Chapter 11 case. First, a court should assess
whether an efficient market exists. If so, the court should
apply the market rate. If not, the court should apply Till
's prime-plus formula rate. Numerous courts have used this

two-step process in a Chapter 11 context. 8  However, as the
Fifth Circuit recently noted, “While courts often acknowledge
that Till 's Footnote 14 appears to endorse a ‘market rate’
approach under Chapter 11 if an ‘efficient market’ for a loan
substantially identical to the cramdown loan exists, courts
almost invariably conclude that such markets are absent.” In
re Texas Grand Prairie Hotel Realty, L.L.C., 710 F.3d 324,

333 (5th Cir.2013). 9

Mr. Ferrell testified that an efficient market did not exist for
an “under-secured and overleveraged loan” like that proposed
in the Plan. Nevertheless, he opined that an interest rate using
a “blended rate” approach, involving an analysis of loans in
other Chapter 11 cases, would be in excess of the 8% rate he
identified using the Till analysis. A Till analysis considers:
1) the circumstances of the estate; 2) nature of the security;
3) plan feasibility; and 4) loan term. Using this analysis, Mr.
Ferrell started with the prime rate of 3.25%, and added 4.75%,
for the specific risk factors, arriving at an interest rate of 8%.

*8  This Court notes that, among the courts that follow
Till 's formula method in the Chapter 11 context, “risk
adjustment” calculations generally have ranged between 1%
and 3% above the prime rate. See Pamplico, 468 B.R. at
794 (“[T]he general consensus among courts is that a one
to three percent adjustment to the prime rate is appropriate,
with a 1.00% adjustment representing the low risk debtor and
a 3.00% adjustment representing a high risk debtor”); In re
Lilo Props., LLC, 2011 WL 5509401 at *2 (Bankr.D.Vt.2011)
(“The Court starts with the premise that the lowest-risk
debtors would pay prime plus 1% and the highest-risk debtors
would pay prime plus 3%.”).

Mr. Ferrell's suggested increase of 4.75% is higher than the
3% increase that courts generally add to the prime rate in the
case of a high-risk debtor. The Plan's proposed interest rate
of 4.5% is just slightly over a 1% increase, which courts have
used in cases of low-risk debtors. This Court determines the
Till analysis is a starting point to determine the risk category
in which the Debtor falls. For example, in In re Griswold
Bldg., LLC, 420 B.R. 666 (Bankr. E.D.Mich.2009), a case

in many ways similar to this one, 10  the bankruptcy court
accepted a risk adjustment of 5% above prime based on
the testimony of an expert who examined each of the Till
factors and made specific risk adjustments for each of them,
including a 2% risk adjustment based on the circumstances
of the case and a 3% risk adjustment to reflect his belief that
there was a substantial risk of nonpayment because of the
lack of feasibility of the debtor's plan. The bankruptcy court
rejected an additional 2% risk adjustment based on the nature
of security because the court was not convinced the building
securing the loan would deteriorate.

Mr. Ferrell examined each of the Till factors and adjusted the
interest rate accordingly, as follows:

1. Circumstances of the Estate

Mr. Ferrell opined that the project to build the Property
was undertaken with inadequate equity which left Debtor
vulnerable to the 2008 financial melt-down. Additionally,
the success of the project was tied to the success of
Jehn Engineering, which was similarly vulnerable. Jehn
Engineering is focused primarily on engineering rather than
property management, and enjoys a below-market rate lease
with an option to extend at that rate until 2018. Mr. Ferrell
concluded that the below market lease shifted the economic
burden to Movant, and added a .5% upward interest rate

adjustment. 11

2. Nature of the Security

Mr. Ferrell noted that a substantial 1.5% risk premium above
the prime rate is associated with loans secured by office
building collateral, and that most of those loans are at 70%
LTV, not the 100% LTV situation presented here. Further,
the restructured loan is not amortized so there is no proposed
repayment of principal over the seven-year term, which
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increases the risk of non-payment. Mr. Ferrell determined this
factor merited a 1.5% upward interest rate adjustment.

3. Plan Feasibility

Mr. Ferrell's examination of the leases between Debtor and
the Property's tenants (Exhibit AA) revealed that only one
tenant has a lease extending beyond 2015, with 11 of the
16 tenants leasing on a month-to-month basis with leases
expiring at the end of 2013. Thus, there was significant lease-
up risk associated with the Property especially if Debtor's
efforts to raise lease rates results in certain short-term tenants
to move. The proposed 4.5% interest rate applied to a
$3 million loan amount would require annual debt service
payments of $137,745, an amount greater than the Debtor's
own projections showed the building leases might generate

for payment of Class 3. 12  Also, Mr. Ferrell noted that the
Property would need to appreciate almost 43%, or would
require more than the $100,000 equity contribution Debtor
proposed, to allow a refinance of the collateral using loan
proceeds from a 70% LTV financing upon Plan termination
in seven years. Accordingly, without such enhancements,
Debtor's Plan is not feasible and effectively shifts the risk of
the Property underperforming to Movant. Mr. Ferrell added a
1% increase over the prime rate due to this factor.

4. Term

*9  The prime rate generally is used for short-term loans
of two to three years. Here, the seven-year proposed term
merited an increase in the rate, especially considering that
interest rates are presently at historic lows and are predicted
to rise. Mr. Ferrell added a 1.75% increase over the prime rate
for this factor.

Thus, in Mr. Ferrell's opinion, the cumulative effect of
the interest rate adjustments resulted in an 8% appropriate
interest rate for the cram-down restructure of the loan on the
Property (3.25 + 4.75). Clearly, this is substantially greater
than Debtor's proposed 4.5% rate for a restructured loan. The
Debtor provided no opposing expert to refute his opinion.

The Court agrees in large part with Mr. Ferrell's Till analysis,
and believes it is a good starting point to determine the
appropriate interest rate in this case. While the Tenth Circuit
has not addressed the issue of whether Till applies in Chapter
11 cases, this Court agrees with the reasoning of those

courts applying Till 's rationale in Chapter 11 cases where
no efficient market exists. In this case, Mr. Ferrell testified
that no efficient market existed. The Court agrees. There was
evidence of a $2.2 million loan offer at a 6% interest rate;
however, that loan had a five-year, rather than seven-year,
term, and there was no indication that the loan would have
been offered for a longer term and larger amount. There was
no evidence before the Court as to whether this loan was
indicative of an efficient market.

The 8% estimated rate is 4.75% over prime, which is
substantially higher than the 3% over prime that many courts
use with a high risk debtor. The Court will reduce Mr. Ferrell's
8% rate by .5% due to Jehn Engineering's willingness to
increase their lease to $10,000 monthly. The Court also will
reduce Mr. Ferrell's upward adjustment of 1.5% by .5%
under the “nature of security” factor. Mr. Ferrell based his
adjustment partly on the “1.5% risk premium associated with
loans secured by office building collateral.” In this case,
however, the particular office building is in a very good
location and likely to increase in value. Nevertheless, some
percentage of risk adjustment is appropriate given there is no
repayment of principal over the seven-year term and given the
100% LTV ratio. The Court believes a 1% adjustment, rather
than a 1.5% adjustment, is warranted under this factor. Thus,

the Court determines an appropriate interest rate to be 7%. 13

C. Good Faith.
Having addressed the valuation and interest rate issues, the
Court must consider the third contested issue raised by the
parties, whether the Plan is proposed in good faith. “The test
of good faith is met if there is a reasonable likelihood that
the plan will achieve its intended results which are consistent
with the purposes of the Bankruptcy Code, that is, is the
plan feasible, practical, and would it enable the company to
continue its business and pay its debts in accordance with the
plan provisions.” In re Global Water Techs., Inc., 311 B.R.
896, 902 (Bankr.D.Colo.2004) (citing Travelers Ins. Co. v.
Pikes Peak Water Co., 779 F.2d 1456, 1459 (10th Cir.1985)).
“There is no hard and fast definition of good faith, but the
Court must look to the totality of the circumstances in any
given case.” Id. In this case, pursuant to the parties' pretrial
stipulation, an analysis of good faith requires the Court to
answer the following:

*10  • Whether the capital contribution by the Jehn family
that is proposed in exchange for the equity in the
reorganized debtor is a contribution of new value that is
“substantial, necessary to the success or reorganization,
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and equal to or exceeding the value of the estate,”
consistent with the absolute priority rule;

• Whether the Plan provides sufficient opportunity for
others to obtain equity in the reorganized debtor;

• Whether, if the Debtor elects to treat Class 3 under Option
2, the reorganized debtor will be able to make required
payments on a restructured loan (feasibility); and

• Whether the Plan's classification scheme “does not
discriminate unfairly” and provides “fair and equitable
treatment” to the dissenting Classes that are impaired
under the Plan.

1. New Value

The new value exception means that an interest holder in a
Chapter 11 debtor whose plan violates the absolute priority
rule may in some circumstances retain the interest because
it provides “new value” to the debtor, in the form of new
capital or similar contributions. In re H.T. Pueblo Prop.,
LLC, 2011 WL 6962754 (Bankr.D.Colo.2011) (citing Bank
of America Nat. Trust and Sav. Ass'n v. 203 North LaSalle
St. P'ship., 526 U.S. 434 (1999)). In Coones v. Mutual Life
Ins. Co. of New York, 168 B.R. 247 (D.Wyo.1994), the court
applied a two-part test to determine whether or not a post-
confirmation contribution by a debtor would meet the Los

Angeles Lumber 14  standard: (1) the new value must represent
a substantial contribution; which (2) must equal or exceed the
value of the interest in property retained by the debtor.

Under Option 2, Debtor proposes a contribution of $100,000
by the members of the Debtor. Movant contends that this
contribution is not material or substantial, given the amount
Debtor owes to Movant. The Court agrees with Movant.
Debtor is contributing $100,000 in new value for 100%
of the equity interests. The Movant receives none of this
money, which will most likely be consumed by administrative
costs. While the contribution does show a certain level of
commitment by the members of the Debtor, it is only 3.4% of

the value of the collateral. 15  Some courts have noted that a
contribution of less than 4% of the value of the collateral is de
minimus as a matter of law. See In re Ambanc La Mesa Ltd.
P'ship, 115 F.3d 650, 655 (9th Cir.1997) (collecting cases).

The Court also notes that under Option 1, the Debtor's
members offered to pay $200,000.00 in new value in order

to obtain a $2.2 million loan from Ted Blank, but reduce that
to $100,000.00 under the loan restructure of Option 2. The
difference is apparently a result of the separate loan costs and
the need for larger reserves. Given the lack of equity in the
Property, the Debtor's members are paying in $100,000 for an
asset that currently has a zero or negative value. The equity
interest holders are therefore investing in the potential upside
resulting from the appreciation of the Property over time.
Should that occur, and the Property is sold during the seven
years of the Plan, the equity interest holders and Movant will
split the surplus 50/50 based on a $100,000 contribution by
the equity interest holders and a $2.1 million unsecured Class
4 Claim held by Movant. Thus, for example, upon a future
sale that results in a $200,000 surplus, the equity interest
holders will receive a return equal to 100% of their investment
in the Debtor, while Movant will receive a surplus distribution
equal to 4.8%.

*11  Accordingly, the Court finds that the contribution
of new value is not sufficient under the Bankruptcy
Code. See In re Sun Cruz Casinos, LLC, 298 B.R. 833,
842 (Bankr.S.D.Fla.2003) (“In essence, from the debtor
perspective, the proposed new value is like putting money
in the bank. The debtor's principals put the money in,
and presumably the value of the [property] will increase
which inures to the benefit of the debtor's principals. In the
meantime, the secured creditor, who bargained for a first lien
position, runs the ultimate risk of the project's failure with no
upside potential. Such a result is not fair and equitable and
violates the absolute priority rule.”)

2. Opportunity for Others to Obtain Equity

Movant alleges that Debtor has not exposed the investment
opportunity in any way. Movant also argues that under the
terms of the Plan, potential investors are subject to different
conditions that render the competition provisions unfair. For
instance, any third-party contribution must exceed the Jehns'
contribution by $160,000, resulting in an overbid requirement
of 160% of the initial contribution offer. Third-party investors
also must provide personal guarantees “if necessary.” Debtor
responds that the process is intended to ensure that “the
maximum price that a third party is willing to pay for
the equity is, in fact, the cost of obtaining equity,” thus
maximizing the value to the estate.

The Court finds that the Plan does not provide sufficient
opportunity for others to obtain equity. The Plan's overbid
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and possible guarantee requirements appear to have chilled
any bidding in this case. The bid structure sets a standard
apparently to maximize any equity contribution by third
parties, but in the Court's view it sets a significant hurdle
that protects the proposed new equity contribution, keeping
it as low as possible. See Sun Cruz Casinos at 841 (“plans
providing junior interest holders with exclusive opportunities
free from competition and without benefit of market valuation
fall within the prohibition of section 1129(b)(2)(B)(ii) [the
“absolute priority rule”]”).

3. Feasibility

Section 1129(a)(11) requires a finding that the
“[c]onfirmation of the plan is not likely to be followed by the
liquidation, or the need for further financial reorganization, of
the debtor or any successor to the debtor under the plan.” This
feasibility requirement “requires courts to scrutinize carefully
the plan to determine whether it offers a reasonable prospect
of success and is workable.” In re Beyond. com Corp., 289
B.R. 138, 145–46 (Bankr.N.D.Cal.2003) (citations omitted);
see Affiliated Nat'l Bank–Englewood v. TMA Assocs. (In re
TMA Assocs.), 160 B.R. 172, 177 (D.Colo.1993). A plan is not
feasible where income projections are not based on concrete
evidence of financial progress, or are speculative, conjectural,
or unrealistic. In re Merrimack Valley Oil Co., Inc., 32
B.R. 485, 488 (Bankr.D.Mass.1983). The Court should not
approve a plan if it depends on successful fulfillment of every
assumption of the debtor to be feasible and is “so narrowly
constructed that any swing in the assumptions to the negative
causes the plan to fail.” In re Cott, 49 B.R. 570, 571–72
(Bankr.W.D.Mo.1985). Thus, “[w]here the financial realities
do not accord with the proponent's projections or where the
proposed assumptions are unreasonable, the plan should not
be confirmed.” Lakeside Global, 116 B.R. at 507.

In determining feasibility, a court should consider (1) the
adequacy of the capital structure; (2) the earning power of
the business; (3) economic conditions; (4) the ability of
management; (5) the probability of the continuation of the
same management; and (6) any other related matter which
determines the prospects of a sufficiently successful operation
to enable performance of the provisions of the plan. See
Teamsters Nat'l Freight Ind. Negotiating Comm. v. U.S. Truck
Co., Inc. (In re U.S. Truck Co., Inc.), 800 F.2d 581, 589
(6th Cir.1986); In re Gulph Woods Corp., 84 B.R. 961, 973
(Bankr.E.D.Pa.1988).

(1) Adequacy of Capital Structure

*12  In this case, the Debtor has employed an aggressively
leveraged capital structure with inadequate equity, based on
the large loan from Bank of Choice. The success of the
Property hinged on the success of that bank and of Jehn
Engineering, a related party. The Plan's 100% LTV and 3.4%
new value contribution doesn't change the inadequacy of the
capital structure.

(2) Earning Power of the Business

Debtor's earning power derives from its lease income, which,
as noted above, is variable given the terms of the leases and
dependency on the Jehn Engineering lease. The Court did
not have evidence of the earning power of Jehn Engineering.
As noted below, the Debtor's own projections show that its
earning power will not adequately cover its Plan obligations.

(3) Economic Conditions

The evidence indicates that the economic environment in
the Debtor's location should be improving. However, it also
shows that the Debtor does not now or will in the future have
sufficient cash flow to take advantage of any coming upswing
in real estate values. Time does not seem to be on Debtor's
side.

(4) Ability of Management

There was also only limited evidence on Debtor's experience
with operating office buildings, but in general, Debtor
appeared to be primarily engaged in managing the
engineering business rather than acting as a commercial
property investor and manager.

(5) Probability of Continuation
of the Same Management

The same management would continue under the Plan.
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(6) Any Other Related Matter that Determines the
Prospects of a Sufficiently Successful Operation to
Enable Performance of the Provisions of the Plan

The feasibility of the plan is mainly dependent on this last
factor. “Section 1129(a)(11) requires the plan proponent to
show concrete evidence of a sufficient cash flow to fund and
maintain both its operations and obligations under the plan.”
S & P, Inc. v. Pfeifer, 189 B.R. 173, 183 (N.D.Ind.1995).
Based on its review of the Debtor's monthly financial
reports (Exhibits I–X) and cash flow projections (Exhibit
HH) the Court concludes that the Plan is not feasible. The
Court has previously determined the value of the Property
is $2,955.000.00 and an appropriate interest rate under
the Plan is 7.0%. A 100% LTV, interest-only restructured
loan results in a monthly payment of $17,237.50 or an
annual total of $206,850.00. This is substantially greater than
the $11,147.00 monthly payment ($133,764.00 annually)
Debtor's Plan proposes given a $2.2 million value. Even if
the Court includes the projected Net Profits interests the Plan
contemplates and the Debtor's Cash on Hand as of its last
monthly financial report, the Court finds that the Debtor does
not have sufficient cash flow to service the payments to the

Class 3 secured claim. 16  The Court concludes Debtor cannot
meet debt service payments at a 7% interest rate applied to a
loan for $2,955,000.00.

Further, a plan proposal to extend a matured, recourse, short
term loan over a substantially longer term is subject to
particularly close scrutiny. In re Tri–Growth Centre City,
Ltd., 136 B.R. 848, 852 (Bankr.S.D.Cal.1992). In In re
Investment Company of the Southwest, Inc., 341 B.R. 298,
311 (BAP 10th Cir.2006), the Tenth Circuit BAP observed
that:

*13  When determining whether a
plan is feasible, courts often consider a
debtor's cash flow projections showing
its ability to simultaneously make
plan payments and fund projected
operations. The projections must be
based upon evidence of financial
progress and must not be speculative,
conjectural, or unrealistic. While
courts often do not require projections
for the same period over which a
long-term plan spans, a debtor must
still sustain its burden to somehow

prove that it will be able to perform
all obligations it is assuming under
the plan. This is especially true
when significant balloon payments are
required in years not covered by the
projections.

The evidence showed that the Property would need to
appreciate almost 43% to allow a refinance of the collateral
using loan proceeds from a 70% LTV financing upon Plan
termination; or the projected cash flows would have to
grow markedly to service the required debt load during the
life of the Plan. The Court determines that such increased
appreciation or profitability is too speculative and unrealistic
to support confirmation of the Plan.

4. Classification

Movant argues that Jefferson County's tax claim should have
either not been classified, or it should not be allowed to vote
to accept or reject Debtor's Plan. Movant also contends that
Debtor should not have separately classified the Movant's
unsecured deficiency claim and the purported Administrative
Convenience Claims. Once Classes 4 and 5 are combined, and
provided that Jefferson's County's claim is not classified or
entitled to vote, the Movant's unsecured deficiency claims are
large enough that the unsecured class cannot vote in favor of
the Plan.

(a) Tax Claim

11 U.S.C. § 507(a)(8) grants priority to certain unsecured
tax claims. Generally claims under this section cannot be
classified in a proposed plan. In re Sullivan, 26 B.R. 677,
678 (W.D.Wis.1983); In re Gregory Boat Co., 144 B.R. 361,
365 (Bankr.E.D.Mich.1992). BAPCPA added § 1129(a)(9)
(D), which imposes the same payment for secured priority tax
claims under a Chapter 11 plan as for unsecured priority tax
claims under § 1129(a)(9)(C) if the claim would otherwise
meet the description under § 507(a)(8) but for the secured
status of the claim.

Thus, Movant argued in its objection to confirmation (filed
July 29, 2013) that the secured priority tax claim of Jefferson
County is not impaired, and therefore, any vote in favor of the
plan by Jefferson County should not be used to effectuate a
cram down under § 1129(a)(10).



AmericAn BAnkruptcy institute

171

In re Rocky Mountain Land Company LLC, Slip Copy (2014)

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 11

However, Debtor's ballot summary, filed on August 7, 2013,
indicates: “Class 1—Secured Claims of Jefferson County: No
vote (not entitled to vote).” Thus, it would appear that the
argument about the classification of the tax claims is no longer
relevant. Regardless of the classification of the tax claim, the
classification scheme fails anyway for the reasons set forth
below.

(b) Separate Classification of
Unsecured Deficiency Claim

Plan confirmation requires the consent of at least one
impaired class, not counting insiders. For a class to accept
a plan, at least two-thirds in amount and more than one-half
in number of the allowed claims of the class must vote in
favor of the plan. 11 U.S.C. § 1126(c). Insiders' votes are
not counted. 11 U.S.C. § 1129(a)(10). Section 1129(a)(1)
provides that a court may confirm a chapter 11 plan only
if the plan complies with the applicable provisions of the
Bankruptcy Code. In re Acequia, Inc., 787 F.2d 1352, 1358
(9th Cir.1986). The phrase “applicable provisions” has been
interpreted to include § 1122, which governs the classification
of claims and interests under a Chapter 11 plan. See Cal.
Fed. Bank, F.S.B. v. Moorpark (In re Moorpark Adventure),
161 B.R. 254, 256 (Bankr.C.D.Cal.1993). Section 1122(a)
provides that “a plan may place a claim or an interest in a
particular class only if such claim or interest is substantially
similar to the other claims or interests of such class.”

*14  Debtor placed the Movant's unsecured deficiency
claims in a different class as the other five unsecured claims,
estimated by Debtor to total no more than $3,609.76. Movant
argues that the classification scheme is being proposed by
the Debtor for the sole purpose to obtain plan approval
under Section 1129 by having an administrative convenience
class of claims make up the only impaired, accepting class.
Movant notes that, once the classes 4 and 5 are combined,
Movant's unsecured deficiency claim makes it impossible for
the general unsecured class to vote in favor of the Plan.

Debtor responds that § 1122(a) does not mean that all similar
claims must be in the same class; it only means that if
claims are in a class together, they must be substantially
similar, citing In re Woodbrook Assocs., 19 F.3d 312, 317
(7th Cir.1994). Debtor argues that the claims of the creditors
in Class 5 bear no similarity to the claims of the creditors in
Class 4, “for the creditor in Class 4 was a sophisticated lender

whose claim is a deficiency claim arising from the Bank of
Choice's long-term loans to Debtor.”

There is no controlling Tenth Circuit law on whether
substantially similar claims may be separately classified. In
re Deming Hospitality, LLC, 2013 WL 1397458 (Bankr.D.
N.M. 2013). Seven Circuit Courts impose restrictions on a
plan proponent's ability to separate similar claims (Second,
Third, Fourth, Fifth, Sixth, Eighth and Eleventh Circuits). See
Boston Post Road Ltd. Partnership v. F.D.I.C. (In re Post
Road Ltd. Partnership), 21 F.3d 477, 483 (2nd Cir.1994);
John Hancock Mut. Life Ins. Co. v. Route 37 Business
Park Assoc., 987 F.2d 154, 159–60 (3d Cir.1993); Lumber
Exch. Bldg. Ltd. Partnership v. Mutual Life Ins. Co. (In re
Lumber Exch. Bldg. Ltd. Partnership), 968 F.2d 647, 649
(8th Cir.1992); Travelers Ins. Co. v. Bryson Properties, XVIII
(In re Bryson Properties, XVII), 961 F.2d 496, 502 (4th
Cir.1992); Phoenix Mut. Life Ins. Co. v. Greystone III Joint
Venture, 995 F.2d 1274, 1278–1279 (5th Cir.1991); Olympia
& York Florida Equity Corp. v. Bank of N.Y. (In re Hollywell
Corp.), 913 F.2d 873, 880 (11th Cir.1990); Teamsters Nat'l
Freight Indus. Negotiating Committee v. U.S. Truck Co. (In
re U.S. Truck Co.), 800 F.2d 581, 586 (6th Cir.1986).

The Seventh Circuit is the only Circuit to hold otherwise. In
In re Woodbrook Associates, that court held that §§ 1111(b)
and 1122(a) required separate classification of an unsecured
deficiency claim from the general unsecured claims in the
debtor's plan. The court reasoned that a § 1111(b) creditor
would receive no distribution on account of its deficiency
claim in a Chapter 7 liquidation; therefore, it would be
anomalous for such a creditor to hold up a Chapter 11
confirmation by demanding that it receive the same payment
made to general unsecured creditors. The court also opined
that if general unsecured creditors were included in the
same class as the deficiency claimant, they could control the
vote as to whether the secured creditors should forego their
deficiency claim and instead elect fully secured status. See Id.
at 318–319.

The reasoning of the Seventh Circuit has been criticized.
In In re JRV Indus., Inc., 342 B.R. 63 5,63 8
(Bankr.M.D.Fla.2006), the court noted that “the Seventh
Circuit Court of Appeals has held that because deficiency
claims of non-recourse claimants that become recourse
pursuant to § 1111(b) would not exist outside of a bankruptcy
case, the claims are so dissimilar to general unsecured
claims that they mandate separate classification.” However,
the “alleged distinction” arises under state law, which is
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“irrelevant where, as here, the Code has eliminated the legal
distinction between non-recourse deficiency claims and other
unsecured claims.” Id. (citing Phoenix Mut. Life Ins. Co
v. Greystone III Joint Venture, 995 F.2d 1274, 1278–1279
(5th Cir.1991)). In any event, Movant here did not elect §
1111(b) treatment prior to the approval of Debtor's Disclosure
Statement, nor did the Plan provide that treatment as an
option.

*15  In Deming Hospitality, the New Mexico bankruptcy
court noted, “the main judicial gloss on § 1122(a) is that
the subsection prohibits a debtor from separately classifying
similar claims to “gerrymander” a consenting class.” Deming,
2013 WL at *2. If a creditor objects to the classification
scheme on gerrymandering grounds, most courts require the
plan proponent to justify the classification. See In re Barakat,
99 F.3d 1520, 1526 (9th Cir.1996) (business or economic
justification required); In re Heritage Organization, LLC,
375 B.R. 230, 303 (Bankr.N.D.Tex.2007) (discussing when
separate classification justified). See also In re City of
Colorado Springs Spring Creek General Imp. Dist., 187 B.R.
683, at 688, n. 4 (collecting cases).

The Deming court adopted the “one clear rule” against
gerrymandering to satisfy § 1129(a)(10), whether the source
of the rule is § 1122(a) or § 1129. The court reasoned as
follows:

Since the plan proponent has the
burden of proving compliance with
§ 1129 in any event, the court
placed the burden on the plan
proponent to justify any separate
classification of substantially similar
claims, if a party in interest objects
on gerrymandering grounds. If the
plan proponent carries its burden
of showing that substantially similar
claims were not separately classified
to gerrymander a consenting class
of impaired claims, the Court will
make no further inquiry into whether
the separate classification of similar
claims violates § 1122(a); any
remaining confirmation issues would
be addressed under § 1129. Analyzing
separate classification objections in
this way protects creditors from
gerrymandering and/or other improper
classification attempts, while not

taking undue liberties with the text of
§ 1122(a).

This Court agrees with much of the Deming analysis. The
Court is not troubled by Debtor's assertion that § 1122
does not prohibit putting even similar claims into different
classes. But, Debtor did not provide any justification for
separately classifying the Movant's unsecured deficiency
claim, other than stating that the claims are “different” and
that Debtor is unable to pay all unsecured claims in full
with interest. There are only a few unsecured creditors;
namely, Cintas, Huddleston Brothers Plumbing, the Town of
Frederick, Western States Fire Protection, and Public Service
Company of Colorado. These claims total only $3,609.76
and as class 5 creditors they will be paid fifty (50) percent
of their claim within sixty (60) days of the Effective Date.
The Debtor's members will be paying up to $100,000 in
“new value” to retain their interests and, as the Court has
noted previously, Debtor reported more than $52,000.00
in Cash on Hand within two months of the confirmation
hearing. However it appears that Debtor will not use an
additional $1,804.88 from these funds to pay in full the
Class 5 administrative convenience class. In the Court's
experience, convenience classes are generally used by a plan
proponent to clear out numerous small claims soon after
plan confirmation. This eliminates the need to pay small,
periodic pro rata divided checks to such creditors. It is truly an
administrative convenience to do so. Given the small number
of general unsecured claims the Debtor has placed in Class
5, the Court concludes that Debtor's classification artificially
impairs those claims and gerrymanders the vote to obtain
an accepting class. But, even if the Court did not decide
whether the Debtor has gerrymandered the unsecured classes
and would allow the classification, the Court finds another
flaw in the Plan's treatment of creditors.

(c) Unfair Discrimination; Fair and Equitable

*16  Section 1129(a) and (b) set forth the minimum
requirements a plan must satisfy to be confirmed. If the plan
does not satisfy these requirements, the court cannot confirm
the plan. See In re Ambanc La Mesa Ltd. P'ship, 115 F.3d 650,
653 (9th Cir.1997) (stating that courts have an affirmative
duty to ensure all confirmation requirements are met). Debtor,
as the Plan's proponent, carries the burden of proof in showing
that all the requirements for confirmation set forth in §
1129 are satisfied. See In re Briscoe Enter., Ltd., 994 F.2d
1160 (5th Cir.1993). Debtor must prove by a preponderance
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of the evidence that: (a) the Plan satisfies all confirmation
requirements, or (b) that the only condition not satisfied is
the requirement that all impaired classes accept the Plan, and,
if so, that the Plan must satisfy the cram down alternative,
which requires that the Plan not discriminate unfairly against
objecting impaired classes and is fair and equitable towards
each objecting class. In re Ambanc, 115 F.3d at 653.

Regardless of the classification scheme, § 1129(b)(1)
provides that a plan must be fair and equitable and
cannot discriminate unfairly. To determine whether a plan
discriminates unfairly, courts have considered: (1) whether
the discrimination is supported by a reasonable basis; (2)
whether the debtor can confirm and consummate a plan
without the discrimination; (3) whether the discrimination is
proposed in good faith; and (4) the treatment of the classes
discriminated against. Other courts have used a “rebuttable
presumption” test or “Markell” test, which is met by showing
that, outside of bankruptcy, the dissenting class would receive
less than the class receiving a greater recovery, or that the
alleged preferred class had infused new value which offset
its gain. Regardless of the standard used, courts agree that
if the treatment of substantially similar claims is “grossly
disparate,” it is very difficult for the plan proponent to show
“fair” discrimination.

The Court cannot find that the Plan's discrimination between
Class 4 and 5 is supported by a reasonable basis. As
previously discussed, all unsecured claims, other than
Movant's, are put into Class 5, which shall be paid fifty (50)
percent of the allowed amounts of their respective claims
within sixty (60) days after the Effective Date. However,
the Class 4 claimant (Movant) receives the following:
“commencing 30 days after the first anniversary of the
Effective Date and on an annual basis thereafter for five years,
the reorganized debtor shall make pro rata payments on each
allowed Class 4 Claim from the net profits fund.” Should
the Property be sold during the Plan, the reorganized debtor
shall pay 50% of the net proceeds from the sale into the Net
Profits fund, with 50% distributed to Class 4 and the other
50% distributed to the equity holders (Class 6).

The Court concludes that Debtor's proposed treatment of
Movant's unsecured deficiency claim is “grossly disparate”
to its treatment of other unsecured claims. The Court has
already found that the classification and treatment of Class
5 in Debtor's Plan is an attempt to obtain an impaired,
accepting class to meet the requirements for a contested plan
confirmation to “cram down” Movant's Class 3 and 4 claims.

Such artificial impairment does not have a supportable,
reasonable basis. Class 5 is paid fifty (50) percent in two
months, Class 4 is paid fifty (50) percent of net profits
beginning thirteen (13) months after the Effective Date and
paid such amount annually for the next five years. This shifts
the risks associated with the Debtor's continued operations
to the Movant. It is not certain that the Debtor will have net

profits from which these annual payments can be made. 17

Also, whether there are net profits will be in the control of
the Debtor based upon the expenses and charges it may incur
over that six year period. If the Property is sold within that
payout period, the Movant and the new Equity Interest will
share equally the net proceeds of the sale. The Movant might
receive half the net proceeds for an unsecured claim that is in
excess of $2 million and the Equity Interests will receive the
same amount for their $100,000.00 new value contribution.

*17  Debtor cannot confirm its Plan without this
discrimination, because confirmation requires the consent of
at least one impaired class. Given that discrimination, since
it strongly suggests it was done to gerrymander the classes to
obtain an accepting impaired class, the Court finds that the
classification unfairly discriminates and is inequitable as to
Movant.

Under 11 U.S.C. § 1129(b)(1), the Debtor must show that its
Plan is fair and equitable with respect to impaired creditors
who have not accepted the Plan. With respect to non-
accepting secured creditors whose claims are impaired, the
Debtor must show that its secured creditors retain the liens
securing their claims and payments totaling at least the
allowed amount of their claims, and, if their rights are altered,
that secured creditors receive the “indubitable equivalent” of
their claims. 11 U.S.C. § 1129(b)(2)(A); In re Investment Co.
of the Southwest, 341 B.R., at 318. The Plan, under Option
2, proposes to pay the Movant's Class 3 secured claim from
the proceeds generated by the operation of Debtor's business.
Debtor proposes to pay interest-only payments, at an interest
rate of 4.5%, with a balloon payment due in seven years.

Although Movant retains its lien, the Plan does not pay the
allowed amount of Movant's claim. With regard to Movant's
Class 3 secured claim the Plan's assigned value of $2.2
million is too low, the 4.5% interest rate is too low, and
the loan is not amortized to reduce the principal balance
pending the seven-year payment stream. As to both its Class
3 and Class 4 claims, the Movant bears the risk of Debtor's
nonperformance since the multiple year payout is based
upon the Debtor's operation results and projections which the
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evidence shows are insufficient. The Court cannot say that
Movant is receiving the “indubitable equivalent” of its Class
3 secured claim under the Plan.

Under 11 U.S.C. § 1129(b)(2)(B)(ii), with respect to a class
of unsecured claims that is not paid in full, the holder of
any claim that is junior to that class cannot receive or retain
under the plan on account of such junior claim or interest
any property (the absolute priority rule), unless the new value
exception is met. See Bank of America Nat. Trust and Sav.
Ass'n v. 203 North LaSalle St. P'ship., 526 U.S. 434 (1999).
The classification of Movant's unsecured deficiency claim in
a separate Class 4 is not fair and equitable due to the artificial
impairment of Class 5, the discriminatory treatment of Class
4 and Class 5 unsecured claims, and the insufficient amount
of new value contributed to the Plan.

III. CONCLUSION
This Court must grant relief from stay when there is no equity
in the Property and the Debtor has not demonstrated that a
successful reorganization within a reasonable time is probable
or likely. 11 U.S.C. § 362(d)(2); In re Holly's, 140 B.R. at 702;

Gunnison, 320 B.R. at 402. Accordingly, the Court grants

Movant's Motion for Relief from the Automatic Stay. 18

The Debtor has had the opportunity the Code provides to
debtors-in-possession to reorganize their affairs. Debtor's
lack of reorganization prospects does not reflect any lack of
effort or diligence by its management. The Court is satisfied
that management has pursued whatever reorganization
possibilities exist. Nonetheless, a secured creditor may not be
denied leave to exercise its rights for an extended period of
time, based only on the hope that the Debtor will be able to
gain advantage by a low property valuation and interest rate,
by improved profits during the plan, and by refinancing being
available at the end of the balloon period.

*18  For all the foregoing reasons, the Court hereby

ORDERS that Movant's Motion is GRANTED, and
confirmation of the Plan is DENIED.

All Citations

Slip Copy, 2014 WL 1338292

Footnotes
1 The Objection and the Motion for Relief from Stay were originally filed by Keycorp Real Estate Markets, Inc. (“Keycorp”),

as servicer for the Federal Deposit Insurance Corporation (“FDIC”). On October 17, 2013, Keycorp sold the FDIC assets
to CRE/ADC Venture 2013–1 (“CRE/ADC”). On November 19, 2013, CRE/ADC filed a Motion to take Judicial Notice of
the sale (docket # 178), and an unopposed Notice of Substitution of Parties (docket # 179). CRE/ADC also filed amended
proof of claim No. 3–4, naming CRE/ADC as creditor, on December 26, 2013.

2 At the time of filing, Debtor also owned other property, including condominium units referred to in prior proceedings as
the “Grandview Units.” The Grandview Units have since been sold.

3 The original contract rate of interest on the largest note securing the Property was 7.75%. (Exhibit 4C).
4 Ms. Keene testified that the market rate was $18 per square foot, and Jehn Engineering was paying $9.90 per square foot.
5 Movant objected to Mr. Schneider's testimony based on bias and the Court took that objection under advisement. Because

the Court has determined, on other grounds, to accept Ms. Keene's valuation rather than Mr. Schneider's valuation, the
objection is now moot.

6 The stated rate in the commitment letter was “6% 3 year adjustable, adjusting to prime plus 2.75% in 3 years,” with
estimated monthly principal and interest payments of “about $13,000.00 with the remaining principal and accrued interest
due at maturity.” The letter also required a loan fee of $22,000.00 and a $100,000 escrow payment account.

7 In Till, the Supreme Court considered four approaches to selecting the appropriate interest rate: the formula rate, the
coerced loan rate, the presumptive contract rate, or the costs of funds rate. A plurality determined that the formula rate
was appropriate. The dissent stated that the contract rate (which adjusts the pre-bankruptcy contractual rate to adjust
for changed circumstances) should be used to determine what interest rate a cramdown plan should apply to a secured
creditor.

8 In re Nw. Timberline Enters., 348 B.R. at 412 (applying prime-plus formula after concluding that the evidence was
insufficient to establish the existence of an efficient market); In re Pamplico Highway Dev., LLC, 468 B.R. 783, 795
(Bankr.D.S.C.2012); In re Walkabout Creek Ltd. Dividend Hous. Ass'n Ltd., 460 B.R. 567, 574 (Bankr.D.D.C.2011); In re
20 Bayard Views, LLC, 445 B.R. 83,106 (Bankr.E.D.N.Y.2011); In re Hockenberry, 457 B.R. 646, 657 (Bankr.S.D.Ohio
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2011); In re Riverbend Leasing LLC, 458 B.R. 520, 536 (Bankr.S.D.Iowa 2011); In re Bryant, 439 B.R. 724, 742–43
(Bankr.E.D.Ark.2010).

9 The Tenth Circuit has not yet addressed the application of Till to Chapter 11 cases, although the Bankruptcy Appellate
Panel of the Tenth Circuit has applied Till in a Chapter 12 case. First National Bank v. Woods (In re Woods), 465 B.R.
196 (BAP 10th Cir.2012), rev'd on other grounds, ––– F.3d ––––, 2014 WL 630470 (10th Cir.2014).

10 That case involved a debtor who owned office buildings encumbered by a large amount of debt and a proposed plan
calling for a balloon payment with “an unrealistic hope” of being able to pay the lender at the conclusion of the plan.

11 With Jehn Engineering's proposed lease adjustment to $10,000 monthly, this .5% arguably can be subtracted.
12 Debtor's projections (Exhibit HH) are based on a $2.2 million value of the Property, which at 4.5% interest rate, result in

the Debtor's proposed monthly loan payment of $11,147.08, or $133,764.96 per year.
13 The original contract rate on the largest of the three notes was 7.75%. While the Till plurality endorsed the formula

approach, the dissent stated it would “instead adopt the contract rate—i.e., the rate at which the creditor actually loaned
funds to the debtor—as a presumption that the bankruptcy judge could revise on motion of either party.” Till at 492.
The Court notes the evidence suggests that interest rates have come down slightly since the original loan was made,
making a downward adjustment from the contract rate appropriate. Accordingly, using either the formula approach or the
presumptive contract rate approach, the appropriate interest rate is generally in the same range, at 7%.

14 The Los Angeles Lumber test requires that the contributions be substantial, necessary to the success of the
reorganization, and equal to or exceeding the value of the retained interest in the estate. Case v. Los Angeles Lumber
Prod., 308 U.S. 106 (1939).

15 $100,000.00 is 3.4% of $2,955,000.00, the value of the Property as determined by the Court and 4.5% of the Debtor's
asserted value of $2,200,000.00. Either value is marginal at best under these circumstances.

16 In Exhibit HH, the projected Net Profits for the first year of the Plan (January, 2014–December, 2014) total $18,787.00.
Debtor's Cash on Hand as of September 30, 2013 (Exhibit X) is $52,451.00. Even with this additional $71,000.00 source
of potential cash, Debtor still has insufficient cash to fully fund the Class 3 payments for the first year of the Plan, much
less subsequent years.

17 The Court has also found that Debtor's cash flow is not sufficient to fund the necessary payments on the Class 3 secured
claim, even by including the projected Net Profits to do so.

18 Having granted relief from stay under 11 U.S.C. § 362(d)(2), the Court need not address the alternative relief requested
under 11 U.S.C. § 362(d)(1).
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