
2
01

5

Chapter 13: Developing Issues and the Challenges for Debtors, Creditors 
and Trustees

Chapter 13: Developing Issues 
and the Challenges for Debtors, 
Creditors and Trustees

Randy J. Creswell, Moderator
Perkins Thompson; Portland, Maine

Peter C. Fessenden
Standing Chapter 13 Trustee (D. Me.); Brunswick

Hon. Enrique S. Lamoutte
U.S. Bankruptcy Court (D. P.R.); San Juan

Marques C. Lipton
Law Office of Nicholas F. Ortiz, P.C.; Boston



Start Your Research Here

Your Interactive Tool 
Wherever You Go!

With ABI’s Code & Rules:
• Search for a specific provision of the Bankruptcy Code and related Rules

• Access links to relevant case law by section (provided by site partner, LexisNexis®)

• Retrieve a Code section or case summary – even on your mobile device

• Personalize it with bookmarks and notes

• Receive it free as an ABI member

Current, Personalized, Portable
law.abi.org

66 Canal Center Plaza • Suite 600 • Alexandria, VA 22314-1583 • phone: 703.739.0800 • abi.org

Join our networks to expand yours:  

© 2015 American Bankruptcy Institute All Rights Reserved.



American Bankruptcy Institute

845



2015 Northeast Consumer Forum

846



American Bankruptcy Institute

847



2015 Northeast Consumer Forum

848



American Bankruptcy Institute

849



2015 Northeast Consumer Forum

850



American Bankruptcy Institute

851



2015 Northeast Consumer Forum

852



American Bankruptcy Institute

853



2015 Northeast Consumer Forum

854



American Bankruptcy Institute

855



2015 Northeast Consumer Forum

856



American Bankruptcy Institute

857



American Bankruptcy Institute

859

Can a Chapter 13 Debtor Receive a Discharge When They Have 
Not Maintained Direct Payments to Their Mortgage Holder? 

Marques C. Lipton, Esq. 
Law Office of Nicholas F. Ortiz, P.C., Boston, Massachusetts 



2015 Northeast Consumer Forum

860

I. Introduction

 This paper addresses the question of whether a Chapter 13 debtor that has failed 

to make all direct post-petition payments under a cure and maintain plan may still receive 

a discharge under Section 1328 of the Bankruptcy Code.  Recent case law has held that 

such a debtor is not entitled to a discharge.  This paper also provides guidance to 

practitioners in advising their clients of the ramifications of failing to make all direct 

payments and ways to mitigate the problems that may arise. 

II. Scenario

A Chapter 13 debtor has a cure and plan as allowed under Section 1322(b)(5).  

After completion of all payments “inside the plan,” the Chapter 13 trustee files a report 

indicating debtor has made all payments due.  Pursuant to Rule 3002.1(g), the mortgagee 

is then required to file a statement indicating that the debtor either has or has not made all 

of their direct post-petition mortgage payments.  If the mortgagee states that the debtor 

has not made all of their post-petition direct payments and the debtor does not dispute 

that they have missed payments, can the Court grant a discharge pursuant to Section 1328?

 Section 1328 provides that the Court shall grant a discharge once all of the 

payments have been made “under the plan.  Are regular monthly mortgage payments to a 

secured creditor considered payments “under the plan?” 

III. In re Heinzle, 511 B.R. 69 (W.D. Texas 2014).

  In Heinzel, the chapter 13 debtors’ confirmed plan provided for them to cure 

mortgage arrears over 60 months and to make regular monthly payments directly to the 

mortgagee.  During the course of the case, the debtors fell behind on their mortgage 

payments, but continued to make regular payments to the trustee.  After receiving all of 
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the debtors’ plan payments, the trustee filed the Notice of Final Cure Payment pursuant to 

Fed. R. Bankr. P. 3002.1(f).  The mortgagee then filed a response under Fed. R. Bankr. P. 

3002.1(g), asserting that the debtors were $33,467.35 in arrears, post-petition.  The 

debtors did not dispute the mortgagee’s statement and the trustee filed a motion to deny 

the debtors’ discharge on the grounds that the debtors had failed to make all payments 

under the plan. 

 The Trustee argued that, under the plan, the debtors assumed the duties of the 

trustee to make direct payments, the direct payments were “payments under the plan” and 

the failure to make such payments was a default that should preclude the debtors’ 

discharge.

 The debtors argued that the language of Section 1328 requires the Court to grant a 

discharge once the trustee has certified that all payments due under the plan had been 

made.   They pointed out because Section 1328(a)(1) excluded  post-petition mortgage 

arrears from their general discharge, the mortgage holder’s rights and interests would not 

be affected by the discharge, and the mortgage holder was still free to pursue its state law 

remedies.  With that being the case, the debtors asked; if the mortgage holder and 

unsecured creditors are not adversely affected by the discharge, why should the trustee, 

or the court, have any objection to the debtors receiving a discharge?  Additionally, the 

debtors  argued, because Section 1329 precludes modification of the plan after the 

completion of all payments, there is a conflict between the Code sections where the plan 

is “completed” under Section 1329(a) but not under Section 1328 (a). 

 The “linchpin” question for the Court then, was whether the direct payments to 

the mortgage holder constituted “payments under the plan?”   Citing a number of cases 
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addressing the specific question of what the term “payment under the plan” means, the 

Court concluded that direct payments to mortgage holders were “payments under the 

plan.”   The Court noted that the terms “outside the plan” and “inside the plan” are 

confusing and not technically accurate.  Instead, one should refer to “payments through 

the trustee” or “direct payments.”  Each of these would be payments under the plan.  It 

follows then, that if a debtor hasn’t made all payments “under the plan” the court should 

not grant them a discharge. 

 Heintzle is not binding in the First Circuit, and there doesn’t appear to be binding 

authority on the issue.  At least one trustee in the First Circuit has indicated that they will 

not object to discharge in these situations, however, some judges may deny a motion for 

discharge if the debtor isn’t current with post-petition payments. 

IV. Client Counseling and Practitioner’s Tips 

a) Clients filing cure and maintain plans should be advised prior to filing that 

failing to make payments directly to the mortgage holder may have an 

impact on their discharge.  Clients should further be advised to contact 

their bankruptcy attorney as soon as they start missing payments so that 

the issue can be addressed before it is too late.

b) When this situation does arise after the plan term has ended, debtors may 

consider converting the case to Chapter 7 in order to receive a discharge 

under Section 727.  The means test, presumption of abuse and non-exempt 

property (acquired pre-or post-petition) are things that should be looked at 

before deciding whether to convert a case to Chapter 7 after the expiration 
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of the plan term.  Remember that under Section 1306, property of the 

estate includes property acquired after the commencement of the case. 

c) Even if there is no objection to the discharge, and the court allows a 

discharge, one should still advise the client that the mortgage claim is 

excepted from discharge.  If the debtor is in default at the time of 

discharge, and the mortgage holder subsequently forecloses, the debtor 

will be liable for any deficiency.  
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Complications That May Arise By a Secured Creditor’s Failure to File a 
Proof of Claim in a Chapter 13 Case 

Marques C. Lipton, Esq. 
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 In a Chapter 13 case, the trustee will generally only pay out claims that are 

allowed under Section 502. Where a debtor’s plan provides for curing arrears on a 

secured claim, the amount of arrears stated in the plan is generally based on the best 

information available to the debtor at the time of filing, usually the amount shown on the 

most recent mortgage statement or credit report.  Once the secured creditor files its proof 

of claim, and the claim is allowed, the amount of arrears stated in the proof of claim, not 

the plan, controls what the trustee will distribute.  The secured creditor’s total arrearage 

will often be higher than the amount provided for in the plan due to legal and other fees 

that may be imposed pursuant to the promissory note.  Where a proof of claim states 

higher arrears than the plan, the debtor must either amend the plan to provide for full 

payment of the arrears as stated in the claim or object to the claim.  Often times, the 

secured creditor will object to confirmation of the plan if it does not provide for full 

payment of the arrears.  However, sometimes they will not object and the plan will be 

confirmed with the amount of arrears in the plan differing from the amount stated in the 

proof of claim.  Once the plan is confirmed with the pre-petition arrears differing from 

the amount in the claim, the trustee will usually move to dismiss the case for feasibility, 

or request a modification of the plan.  In a case where the secured creditor has not filed 

any claim, the debtor should file a surrogate claim so that the arrears can be paid through 

the plan. 

 Pursuant to the District of Massachusetts’ Standing Order 2015-03, for all cases 

commencing after May 15, 2015, all secured, priority and unsecured creditors must file a 

timely proof of claim in order to participate in plan distributions.  If a secured creditor 
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fails to file a proof of claim, the debtor (or trustee) must file a surrogate claim in order for 

the claim to be paid.  The deadline for filing surrogate claims is thirty days after the 

deadline for filing claims.   In the event no claim or surrogate claim is filed and the plan 

provides for separate treatment of that creditor’s claim (i.e. a secured, priority or creditor 

with non-dischargeable claim), then the trustee must file an objection to the plan, if the 

plan has not been confirmed, or a motion to dismiss for feasibility, if the plan has already 

been confirmed.  The trustee must also seek expedited or emergency determination.   If 

no claim or surrogate claim is filed, the trustee may not make distributions to that creditor, 

even if they are provided for in the plan.   Further, the failure of debtor’s counsel to file a 

surrogate claim may be a factor in the court’s determination of the attorney’s 

compensation.   

 Debtors’ counsel in all districts should always be aware of proof of claim 

deadlines and monitor claim filings to ensure that claims provided for in the plan are filed 

by creditors and if not, ensure that surrogate claims are filed. 
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PAY BY PROOF OR PAY BY PLAN? 
 
 

 Early in every bankruptcy case, the debtor files schedules, statements and a plan.   

Schedules D, E and F list secured creditors, priority unsecured creditors and general unsecured 

creditors, respectively.    Creditors are given notice of the bankruptcy filing and are informed of 

the bar dates by which they must file proofs of claim.  Official Form 9I, captioned “Notice of 

Chapter 13 Bankruptcy Case, Meeting of Creditors, & Deadlines,” is sent to all scheduled 

creditors as listed on the matrix submitted with the original petition, and as thereafter 

supplemented or amended.   Official Form 9I states on the front:  “Deadline to File a Proof of 

Claim:  For all creditors (except a governmental unit): [date].  Governmental units have 180 

days from the date of filing the case or the date of conversion to file proof of claim (except as 

otherwise provided in Fed.R.Bankr.P. 3002(c)(1).”   An “Explanation” on the reverse of the form 

states, in relevant part: 

If you do not file a Proof of Claim by the “Deadline to File a Proof 

of Claim” listed on the front side, you might not be paid any 
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money on your claim from other assets in the bankruptcy case.   

To be paid, you must file a Proof of Claim, even if your claim is 

listed in the schedules filed by the debtor.   [emphasis added] 

 

Like all official forms, 9I is a creature of the bankruptcy rules themselves.   It was proposed to 

and approved by the Supreme Court and, after notice, was not set aside by any action of 

Congress. 

 Section 1325(a) requires that a claim be “allowed” in order to be paid. Section 1325(a)(4) 

addresses allowed unsecured claims; §1325(a)(5) provides for allowed secured claims.   Section 

502(a) says, “A claim or interest, proof of which is filed under section 501…, is deemed allowed 

unless a party in interest … objects.”    It does not say that filing is a condition of allowance or 

that allowance cannot be effected by some other means.    

 The rules say otherwise with respect to unsecured claims in Chapter 13.  Fed.R.Bankr.P. 

3002(a) provides, “An unsecured creditor … must file a proof of claim … for the claim … to be 

allowed, except as provided in Rules 1019(3), 3003, 3004 and 3005.”   (None of the exceptions 

excuses the requirement of filing a proof; each offers an alternative method by which a proof is 

filed – carried over to Chapter 7 if filed prior to conversion (R.1019(3)); procedures in Chapters 

9 and 11 (R.3003); filing by debtor or trustee (R.3004); filing by guarantor, surety, indorser or 

codebtor (R.3005).)  Fed.R.Bankr.P. requires that “after a plan is confirmed, distribution shall 

be made to creditors whose claims have been allowed…”    

 Despite Rules 3002(a) and 3021, §1327(a) provides broadly:  “The provisions of a 

confirmed plan bind the debtor and each creditor, whether or not the claim of such creditor is 

provided for by the plan, and whether or not such creditor has objected to, has accepted, or has 

rejected the plan.”   Given the maxim that the statute trumps rules, a court order confirming the 

debtor’s plan which provides for payment of a claim without a filed proof would be valid, 

binding and operative. 
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 Supreme Court and recent First Circuit case law supports that principle.   In United 

Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 130 S.Ct. 1367, 176 L.Ed2d 158 (2010), a 

unanimous Court held that where the bankruptcy court had jurisdiction over the parties and the 

subject matter, its order was final and binding, irrespective of its legal error, in the absence of a 

timely appeal by the disgruntled student loan creditor. 

 More recently, the First Circuit BAP ruled that a confirmation order providing for 

payment of a creditor’s claim trumped a conflicting order disallowing the same claim.   In 

DiRuzzo v. Pawtucket Credit Union, __ B.R. __ (1st Cir. BAP 2015) (Cary, B.J.), the debtors’  

plan was confirmed before the bar date.   Following stripoff of the creditor’s wholly unsecured 

junior mortgage, the confirmation order included the following language: 

The second mortgage claim by Pawtucket Credit Union will be 

allowed as a wholly unsecured claim pursuant to the Order 

Granting Motion to Modify Secured Claim …  Notwithstanding 

anything in the confirmed Chapter 13 Plan to the contrary, the 

proposed strip-off or modification of the second mortgage in favor 

of Pawtucket Credit Union on the Debtors’ property … shall not be 

effective unless and until a discharge has been entered on the 

Bankruptcy Court’s Docket in the Chapter 13 case. 

 

General unsecured creditors were to “receive not less than 67% of the amount of their claims 

duly proved and allowed by the Court.” 

 Pawtucket did not file a proof of claim until five months after the bar date, to which the 

trustee objected on the grounds of timeliness.   In the absence of response, the court sustained 

the trustee’s objection. 

 Despite his own objection and the disallowance of the credit union’s claim, the trustee 

paid over $41,000 to Pawtucket.   Believing that he had erred, the trustee filed a motion with the 

bankruptcy court to recover the money.   On the grounds that both parties contributed to an 

erroneous distribution/receipt of funds, Judge Finkel exercised the Wisdom of Solomon and 



2015 Northeast Consumer Forum

870

ordered Pawtucket Credit Union to return half of the funds to the estate.  In re DiRuzzo, 513 

B.R. 422 (Bankr.D.R.I. 2014).    Neither party was satisfied.   Both appealed. 

 In a unanimous decision by Judge Cary, the First Circuit Bankruptcy Appellate Panel 

discussed the conflicting standards between the filing of claims (“Disallowed claims will not 

participate in the case or receive any payment with regards to that claim.”  Citing In re Ruiz 

Martinez, 513 B.R. 779, 783 (Bankr.D.P.R. 2014)) and the binding effect of a confirmed plan 

(“There must be finality to a confirmation order so that all parties may rely upon it without 

concern … of a later change…”  New Hampshire v. McGrahan, 459 B.R. 869, 874 (1st Cir. BAP 

2011)).    Citing United States v. Monahan, 497 B.R. 642, 651 (1st Cir. BAP 2013) and Factors 

Funding Co. v. Fili, 257 B.R. 370, 373 (1st Cir. BAP 2001), as underscored by the United States 

Supreme Court in United Student Aid Funds, Inc. v. Espinosa, supra., the panel reaffirmed the 

latter. 

 So long as all parties had full notice of the provisions of the plan, and the confirmation 

order was drafted by the Chapter 13 trustee, Due Process was satisfied.   

Thus, although PCU failed to comply with the provisions of the 

Bankruptcy code and Bankruptcy Rules which require an 

unsecured creditor to file a proof of claim in order to have an 

allowed claim and receive distributions, it is clear that, in light of 

Espinosa and its progeny, the binding effect of the confirmed plan 

trumps the claims allowance process in this case. 

 

Pawtucket Credit Union v. Boyajian, __ B.R. __ (1st Cir. BAP 2015) (Slip Op. at 14.).   The BAP 

gave the whole baby to the credit union which was not required to return any funds to the 

trustee. 

 New England practice has varied from district to district in the past.   In Massachusetts, 

provisions of the confirmed plan routinely substituted for the filing of a proof of claim, and 

trustee administration was comfortable with that approach.   No claims are paid without a proof 
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of claim in Connecticut, but there is no possibility of conflict between the confirmation order 

and a filed claim because confirmation does not occur until after the date.   In Maine, 

confirmation occurs early and payments may flow before the bar date, but the requirement of a 

proof of claim as a precondition for payment is part of the plan; local rules require a claims 

allowance motion to address all claims in detail after the bar date.   New Hampshire confirms 

early but, like Connecticut, does not pay until after the bar date when a disbursement (claims 

allowance) motion provides specificity. 

 The purpose underscoring the requirement of a proof of claim is to ensure accuracy and 

to prevent mis-disbursements.   The proof of claim form is submitted under pains and penalties 

of perjury.   It specifies an amount and offers both a contact address and a payment address.   It 

should be submitted by an identifiable individual who provides his or her telephone number.   It 

is reassuring to the trustee’s auditors.    

That being said, from time to time in the trajectory of some Chapter 13 cases, it is 

necessary to provide for payments to creditors and claimants in the absence of a proof of claim.  

All parties in interest – and especially the Chapter 13 trustee – should take pains to ensure that 

any court order authorizing and directing payments in the absence of a filed proof of claim 

provides an audit trail as close as possible to that offered by a proof of claim.   At minimum, the 

order should state the precise dollar amount of the allowed claim (articulating interest 

computations, if any, if it is a secured claim), any collateral if secured, its priority status if any, 

and the address to which payments are to be sent.    The order should also state the method by 

which a change of address for payments could be made during the travel of the case. 

 

PLAN PAYMENT DEFAULTS FOR “NON-PLAN” PAYMENTS 

 Section 1307(c) provides that the bankruptcy court may dismiss a Chapter 13 case or 

convert it to proceeding under another chapter “for cause.”   It then lists eleven non-exclusive 

causes.   They include, “(4) failure to commence making timely payments under §1326,”  “(6) 
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material default by the debtor with respect to a term of a confirmed plan,” and “(11) failure of 

the debtor to pay any [post-petition] domestic support obligation.”    Section 1328(a) sets forth a 

requirement for discharge that a debtor must complete “all payments under the plan.”   Clearly, 

“plan payments” include payments made by a debtor to the Chapter 13 trustee for distribution to 

creditors.   It is not so clear what other kinds of payments may be “plan payments,” which if not 

made would justify dismissal, conversion or denial of discharge. 

 Section 101 offers no help.   Neither “payment” nor “payment under the plan” is a defined 

term.   Section 1326 bears the caption, “Payments” but offers no definition.   Section 1326(a) 

would seem to permit the inference that “payments” are limited to the three kinds of payments 

set forth in subsections (A), (B) and (C):  proposed by the plan to the trustee; scheduled in a 

lease of personal property directly to the lessor; and, that provide pre-confirmation adequate 

protection to a secured creditor.   However, neither §1307(c)(4) nor §1326(a) state that they are 

exclusive. 

 The sweeping provisions of §1327(a) bring into play both §1307(c)(6) and §1328(a).   If 

the provisions of the confirmed plan require payments other than those made to the Chapter 13 

trustee, a fortiori they are payments under the plan.    For instance, in the proposed national 

Chapter 13 form plan, Part 3/§3.1 includes a provision that “debtors will maintain the 

contractual installment payments on the claims listed below…”    Similar provisions are included 

in many form plans currently in use throughout the country.     A plan requirement becomes 

binding once the court grants confirmation based on that plan.   If the order confirming the plan 

requires a direct payment, it becomes a plan payment within the rubric of §1307(c) and 

§1328(a). 

 In addition, expenses that appear on Schedules I and J may be deemed to be plan 

payments, and failure to pay them may justify denial of discharge and dismissal of the case.   In 

re Roberts, 279 F.3d 91 (1st Cir. 2002), held that the debtors were not entitled to a discharge of 

their pre-petition debts and their case was properly dismissed when they amassed substantial 
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post-petition tax obligations, despite the fact that they paid the full amount of their confirmed 

plan obligation to the trustee.   The facts in Roberts are not directly on all fours with this issue, 

since the monies paid by the debtors during the arc of their Chapter 13 case were disbursed by 

agreement toward the post-petition tax debt rather than for their pre-petition creditors.     Not 

addressed is the situation where post-petition taxes went unpaid but plan distributions were 

administered according to the original confirmation order.   Current sophistication and 

attentiveness among creditors and Chapter 13 trustees means that it will be very rare for a 

debtor to complete payments to the trustee if s/he is accruing significant post-petition debt.   

 The separate articulation of failure to pay post-petition DSO obligations as a cause for 

either dismissal under §1307(11) or denial of discharge under §1328(a) could imply that failure 

to pay unidentified post-petition obligations would not have those consequences.   However, the 

DSO protections were added in 2005 as part of BAPCPA and more likely reflect a “belt and 

suspenders” approach for the protection of DSO creditors. 

  

  

  




