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Chapter 13 Stressors: Appreciation, Inflation,
Budgets, and Plan Length

Listen to a Judge, Chapter 13 Trustee, and bankruptcy attorney discuss
how to help Chapter 13 debtors succeed in Chapter 13 despite increasing
asset values, increased loan balances, and increased expenses. Issues
discussed will include creating feasible plans with debtors’ tighter
budgets, instilling flexibility in the bankruptcy system, and dealing with
asset appreciation. The panel will also discuss options for cases that are
running long in light of the Kinney decision and other issues that arise
during the case.
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* Panelists

— Honorable Robert D. Berger, Kansas
— Gregory A. Burrell, Chapter 13 Trustee, Minnesota

— Kristina Crump, Coons & Crump, LLC, Kansas &
Missouri

* Materials

— Practice Points (Kinney, Valuation, Budget)
— In re Baker, 620 B.R. 655 (Bankr. D. CO 2020)
—In re Kinney, 5 F.4%h 1136 (10t Cir. 2021)

— Brief for Solicitor General Amicus Curiae, In re
Kinney, 5 F.4t%h 1136 (10t Cir. 2021), petition for
cert. filed, (U.S. August 2022)(No. 21-599)
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KINNEY ISSUES — PRACTICE POINTS

o Hardship Discharge

o]

o]

1328 (b)
* Debtor’s failure to complete such payments is due to circumstances for
which the debtor should not justly be held accountable
» Liquidation test has been met (non-exempt equity)
= Modification is not practicable
Discharges only unsecured debt

¢ (Conversion

C © O O

s}

o]
o]

]

Eligibility (prior cases and income)
New debt

Secured debt paid through Chapter 13
Non-exempt assets

Good Faith and after acquired property

Dismiss/Refile

New debt
Change in income/circumstances

Close without discharge

Interest on secured debt will be recalculated

Points to consider

o “Under the Plan”

(e}

o]
O
Q

5-year limitation

Confirmed vs. non-confirmed plan

Does the Plan begin at filing or at confirmation

Include language in the Plan that direct payments such as to a mortgage company

or vehicle lender are not considered “payments under the plan” for 1328 purposes.

s  Material Default

e}
o}

There is no definition in the code
Mere failure to make plan payments is not automatically a material default and a
court must consider the totality of the circumstances,

» From Solicitor General Brief: “When determining if failure to make
payments is a material default, a court may consider a variety of factors,
including (1) “why such payments were not mode,” In re Howell, 76 B.R.
793, 795 (Bankr. D. Or. 1986); (2) whether the debtor “intentionalfly]
failled] to make payments at a time when the debtor was financiaily able
to do so,” ibid.; (3) “whether the failure of performance will result in
creditors receiving less than they would have [otherwise] received,” in re
Jahanian, No. 08-10030, 2009 WL 3233161, at *3 (Bankr. E.D. Va. Sept.
28, 2009); and (4) whether the debtor “will be able to make up the
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missing poyments over the remaining term of the Plan,” In re Wilson, No.
04- 29916, 2008 WL 4865587, at *1 (Bankr. D. Md. Nov. 7, 2008).
o Define it yourself in the Plan?

»  [fat the end of the five-vear plan, regardless of ACP, the debtor has
completed 95% or more of the required payments, the plan payrment
arrcarage shall not be considered a material default until three additional
months have passed and the payments remain incomplete.

¢+ Plan Language
o Can you put language in the Plan itself on when the payments are “under the
plan” for Kinney purposes?
o Can you identify what material default is?
e Payments that are not part of the original Plan
o Voluntary payments to non-priority non-dischargeable creditors (e.g. [RS)
+ Abatements and plan length
o Language that would suspend the plan as opposed to the plan running at zero
payment.

VALUATION ISSUES — PRACTICE POINTS

How can [ as debior’s counsel help my ¢lients afford a Chapter 13 when plan payments
inerease due to rising values while available income decreases due to increase in living

EXPENMSES.

Vehicles

= Excmptions
o 520,000 mn KS
o $3,000 in MO
o 54,450 Federal
* Online Tools
o KBB Private Party Value
»  https:iwww kbb.com/whats-my-car-worth/
o MNADA
»  hitps:/fwww.nada.com/
Facebook Market Place
o Carvana, CarMax
= Tools to get an instant purchase offer
& Ask more guestions about vehicle damage
o Mechanical damage
o Ask for pictures/specifics/estimates
= Appraisals
o Get a full copy
o Body Damage/Insurance Appraisals™echanical work needed
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Houses

¢ Exemptions
o Unlimited exemption in KS
o $15,000 in Missouri
e Careful Valuation
o Work/repairs needed
o Ask for pictures/estimates
s Zillow
o https://www.zillow.com/how-much-is-my-home-worth/
¢ BofA Valuation Tool
o https://homevaluerealestatecenter.bankofamerica.com/
e County Appraisals
o Most counties in KS have an online tool
Real Estate Appraisals
¢ Do not assume your client knows what their house or their vehicle is worth.

BUDGET ISSUES — PRACTICE POINTS
General Observations

* Anticipate yearly increases

* Some clients do not know what is “appropriate” in their situation

¢ Unlike regular budgets where you might look back to see what the clients were spending;
you should look forward and help plan as many expenses have been suppressed (clients
not buying medication, not buying new shoes, not getting vehicle repaits, etc).

* Many people think in terms of “weekly”, “bi-weekly” spending — you have to help with
monthly figures.

Fixed Expenses

¢ Rent/mortgage
o Renter’s insurance — might not have had money to pay before filing
e Car insurance
o Always discuss car insurance especially if there is a lien.
o Utilities
o Even payment plans are almost a must— especially if utilities are included in the
case.

Variable Expenses

¢  Food & Housckeeping supplies
o $250 - $350/per person for food
o Dietary needs (medical needs, cultural/religious needs)
o Food Deserts
o Eating out
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o School Lunches
Transportation Expenses
o Discuss commuting distance and plan for expenses
o Ask how much it costs to fill up the car and how often they fill up.
o Wehicle maintenance
o Tires
o Gas price fluctuations
o Vehicle repairs
Clothing
o $150/per person/per month
Depends on career (construction workers, nurses, executives have unique needs)
o Younger children
Personal Care
o 350-150/per person
o Medical needs
Medical
o Prescriptions
o Vitamins
o Doctor visits
o Are vou meeting deductible every year?
o Ask questions — do your clients have yearly scans or follow up work that needs to
be pro-rated in the budget.
Student Loans
o Income Driven Repayment Programs
Emergencies
e Build in maintenance and miscellaneous expenses.
Entertainment
o What is appropriate?
o Gambling is not enlertainment
Retirement
o If there is money available, start or continue with retirement contributions
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Bankruptcy Case No. 17-14041 EEB
United States Bankruptcy Court, D. Celorado.

In re Baker

620 B.R. 655 (Bankt. D. Colo. 2020)
Decided Sep 29, 2020

Bankruptcy Case No. 17-14041 EEB
2020-09-29
IN RE: Robert William BAKER, Debtor.

Stephen E. Berken, Sean Cloyes, Denver, CO, for
Debtor. Chapter 13 Trustee-Goodman, Adam
Goodman, Denver, CO, for Trustee Adam M.
Goodman.

Elizabeth E. Brown, Bankruptey Judge
*656

Stephen E. Berken, Sean Cloyes, Denver, CO, for
Debtor.

Chapter 13 Trustee-Goodman, Adam Goodman,
Denver, CO, for Trustee Adam M. Goodman.

ORDER ON REQUESTED PLAN
MODIFICATIONS

Elizabeth E. Brown, Bankruptcy Judge

THIS MATTER is before the Court en two
competing motions to modify the Debtor's chapter
13 plan, one filed by the Debtor and one by the
chapter 13  trustee ({the "Trustee"), Post-
confirmation, the Debtor sold his residence and
realized net sales proceeds in excess of Colorado's
homestead exemption. The Debtor's request to
modify seeks to eliminate any further payments to
the mortgage holder, whose debt the Debtor repaid
from the sales proceeds. The Trustee's request
would require the Debtor to segregate the
homestead proceeds and agree to restrict their use
to enly the purchase of a new home, as well as the
immediate turnover of the non-exempt portion and

casetext

~

the eventual turnover of the exempt proceeds in
the event the Debtor does not purchase a new
heme within two years of the sale date.

To rule on the competing motions, the Court must
decide whether the sale proceeds, or any portion
of them, constitute post-confirmation property that
vested in the Debtor (unfettered by any
bankruptcy restrictions) or whether they remain
property *657 of the estate (subject to restricted
use). While this might appear to be a narrow
question, answering it rtequires the Courl to
interpret several foundational chapter 13 statutes.
Some might argue that these statutes are vague
and even contradictory. One thing is certain, court
interpretations of them are widely divergent,

I. BACKGROUND

Before engaging in this legal discourse, there are
two aspects of this matter that require some
background, one involves the value of the Debtor's
home and the other applicable state law. When the
Debtor filed his chapter 13 case on May 3, 2017,
he owned a home he valued at $230,000,
encumbered by a first deed of trust in the amount
of $196,131. He claimed an exemption for the
$34,131 of equity under Colorade's $75,000
homestead exemption statute.! But when he sold
his home post-confirmation, he realized $86,000
in net sales proceeds, only $75,600 of which is
exempt. The Trustee has not disputed or requested
an evidentiary hearing on whether the Debtor
improperly scheduled the petition date value of his
home or whether the increase reflects post-
confirmation changes, such as reduction of the
mortgage balance or changes in the residential
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marketplace. In the absenee of any challenge to
the [Debror's origingl valvation, the Court assumes
the incresse in value reflecrs a post-confirmation
change.

I Colorado's homestead excmplion stalsic i
Colo Kev Sing & JR-41-200 The Dehior
has acknuwledeed that he mcorectly gited
Coba, Rev. St § 3841204 @ the soume
af his homestcad excmplion, This stabae
governs U honsestead exemplion mighis of
survaviny spomscs o children of deccased
homcewners Honever, sa party abjecied
te the Deblors homesiesl  sxemplion
within the 1ime prescribed by Fod K
Hanky P b0Ach) and a3 such the Debiods
clmn of o 575 000 homestead cxemplion &
e, suhject o challenge. Tayfor v Freelmd
& Krar= . 503 1) S, 638, b4, 112 5200
Todd, LUR LOEd 2d 280 192)

Second. according te Colorado law, proceeds up to
the amount of the applicable homestead exemption
remuin exempt

for a pericd of two years after such sale if
the person cotithed to such exemption
keeps the exempted proceeds separate end
apart from other maneys so that the same
may be always identified. 1T the person
receiving such proceeds uses said proceeds
it the acquisition of other property for a
home, there shall be camied over to the
new  property  the same  homestead
exemption to which the owner was entitled
on the property sold.

Colo. Rev. Stat, § 38-41-207. In this case, the
Debtors two-year reinvesiment period will expire
an May 17, 2021,

I1. DISCUSSION

The Trustee's argument is straight forward. The
Drebtor can only exempt $73.000, Therefore, the
additional  S1L.000  should be immediately
contributed toward the repayment of ereditars,
The remaining S75.000 only retaing i exempl
character if the Debtor uses i1 1o buy a new home

@gg casetext

"

nre Baker Go0 B.F. G55 (Bankr, O. Goke, 20207 =

within twe years. Consequently, he should not be
able ta spend it on anvihing else. IT he loses his
exemption, then all the funds must go toward
repaving creditors.

This asgument requires the Court to interpret three
pivotal stamtes: 11 US.Co §§ 1306, 1327, and
13297 Section 1306 delineates what is propeny of
the estate in & chapter 12 ease. In addition Lo the
property specified in § 541, the chapter 13 estate
includes all property the deblor “acquires *aig
afier the commencement of the case but before the
case is closed, dismissed. or converted...* |1
US.C. & 1306(n)1). Section 1327 deseribes the
legal effect of plan confinnation. In subsection
(k). it provides that. unless the plan states
otherwise, "confirmation .. vests all of the
property of the estate in the debtor™ fd § 1327(b).
Thiese two statutes appear to be contradictory, Is
property. scquired post-confimation property af
the estate under § 1306(a)(1) that must be
cantritited toward plan obligations? Or is it
property of the debtor following confirmation s
provided by § 1327(b) and, therefore, it i no
longer subject to the claims of his creditors, except
a5 provided in the plan?

T Unkess . olberwise spesilield #ll Tarthis
referemes 10 ®3° or “secton” aro b s
Bankruptey Code, Tatle 10, United Stites
Cuode

Finally, § 1329 sets forth the requiraments for any
post-confirmation modification of a plan. It allows
for increases and decreases in plan payments bul
does not specify what constitutes cause for a
change in payments. |s it limited to changes in
income? Or does 3 sale of an asset provide
grounds for an increase? I alse specifies that any
modification must satisfy cemain confirmation
standards, such as the best-interesi-of-creditors
test (the "BIC"). M4 § 1329(b) (incorporating §
[375(a}47). This test requires a showing that the
ereditors will receive under the modified plan at
least ax much as they would from a chapter 7
liguidation. fdf § 1325(a)4). But § 1329(b) does
nol specify the measuring date on which the BIC
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Inre Baker 620 B.R. 655 {Bankr. D. Golo. 2020)

test must be applied in a modification context.
Should the court measure the hypothetical chapter
7 distribution on the date of the proposed
medification or does it remain the date of the
plan's effective date as specified in § 1325(a)(4)?
The value of the debtor's assets, and even the
existence of the assets themselves, may differ
significantly on these two dates.

Congress may have left these statutes intentionally
vague to allow courts greater flexibility in
interpretation but, as a result, courts are sharply
divided on how they have filled these gaps. When
applicable bankruptcy statutes are subject to
varying interpretations, this Court always begins
by stepping back and looking at the Bankruptcy
Code as a whole. It has provided two different
methods by which individual debtors may
restructure their finances and obtain a fresh start,
one in chapter 7 and the other in chapter 13.* In
chapter 7, the debtor parts with his non-exempt
property but keeps his future income and, in
exchange, he receives a discharge of his debts. In
chapter 13, the debtor retains his property, but to
achieve a discharge he agrees to contribute all his
disposable income over the life of the plan, which
payments must amount to at least as much as his
creditors would receive in a chapter 7 liquidation.
Thus, the two bargains struck are fundamentally
different. David Gray Carlson, Modified Plans of
Reorganization and the Basic Chapter 13 Bargain
, 83 Am. Bankr. L.J. 585 (2009) ("Carlson").
Either the debtor trades his property or his income
for his discharge, but not both. Any interpretation
of these chapter 13 statutes must not attempt to
blur this fundamental premise. It must recognize
that, in chapter 13, the debtor's plan payments
substitute for his property, leaving the debtor with
the freedom "to treat his ... property as his ... own
without court intervention at every turn." Yoon v
Krick (In re Krick) , 373 B.R. 593, 607 (Bankr.
N.D. Ind. 2007).*63¢ Another bedrock principle of
chapter 13 is that a debtor must make his best
efforts to repay creditors with his future income.
However, often debtors' circumstances change

¥y casetext

over the three-to-five-year terms of their plans,
whether for better or worse. The Bankruptey Code
anticipates this. In § 1329(a), the Code provides
for modification of a confirmed plan to request
four types of changes: (1) an increase or decrease
n payments { § 1329(a)1) ); (2) an extension or
reduction in the time for payments { § 1329(a)}(2)
). provided that any extension does not cause the
plan to exceed five years in length ( § 1329(c) ) or
seven years in length if the debtor has experienced
material financial hardship due to the COVID-19
pandemic ( § 1329(d) ); (3) an alteration in a
creditor's distribution rights under the plan to
account for non-plan payments the creditor has
received { § 1329(a)(3) ); and (4) a decrease in
payments necessary to allow the debtor to acquire
health insurance ( § 1329(a)(4)).

3 Individuals may also file a chapter 11
petition, but few do so because of the
greater cost and complexity of such a
proceeding, Those who do usually do so
because they are not eligible for chapter
13, See [1 US.C. § 109(e). In chapter 11,
as in chapter 13, individual debfors are
required to contribute their disposable
income over the life of their plans. /d, §§
1H5(@)(2), 1129(a)(15).

This statute not only limits the types of
permissible modifications, but also standing to
request a modification. Requests for post-
confirmation modification can be made only by
the debtor, the chapter 13 frustee, or the holder of
an allowed unsecured claim. /d § 1329(a). And
they must make their requests before the
completion of payments under the confirmed plan,
Id

Before appreval, the court must determine
whether, with the proposed modification, the plan
will continue to satisfy many of the original
confirmation requirements. In § 1329(b), the Code
lists several sections of chapter 13 that "apply to
any modification." They are: §§ 1322(a), 1322(b),
1323(c} and "the requirements of section 1325(a)."
Id. § 1329(b)(1). By failing to place restrictions on
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— N e BEkEl B20 B R BSS (Bankr O Colo2020)

the use of the sale proceeds, the Trustee asserts
that the Debtor's proposed modification does nod
meet two of the requirements of § 1325(a): (1) the
BIC test of § [325(ak4) and (2} the good Faith
requirement of § 1325(a)(3).

A. What is the Measuring Date for the
BIC Test under § 1329 7

In the eonfirmation context, § 1325{a)4) clearly
specifics thal the BIC lest is to be applied "as of
the efMfective date of (he plan,” However, § 132%(h)
dhpes not state its measuring date, Given its silence
in this regard, manv courts assume that they
should reapply it s of the modification date. Keith
M. Lundin, Lendtn on Chaprer 13§ 1262, ;1 4
Il {September 27, 2020 updated ("Lundin®}. The
leading case for this view is fir re Barbosa . 236
B.H. 540 (Bankr. D, Mass, 19900, o sub mam
Barbosa v Solomen , 243 BR. 562 (D. Mass
20000, affd 235 F.3d 31 (1st Cir 2000). In that
cise, the debtors owned an invesment propernty
they valued at $63,000 at the time of conlimution
of their original plan. A few months later, they
sold the property for $137,500 and the chapter 13
trusiee moved to modify the debtors’ plan fo
increase the distribution to unsecured creditors,
The bankruptey court determined that the BIC wst
should be applicd as of the dute of modification,
reflecting the higher asset value, Barbasa | 216
B0 ot 3527 st The legislative history of §
1329¢(b) can be read to support this view:

4 For other cases following this view, see fir
re Gucoreed |, 306 LR 958, 903 (Bankr
WD Mo 1997) (obssryving that there & no
speeilic Code proveson so providing, but
rexsoning that the court must oecnmnl for
any phoperty that has become propeny of
the estate post-confirmation before any
pan naoddifeedion can be comfirmed). fv re
Robersr |, 514 BR. 358 343 (Bank
EDMY 3014 iconcladmy thal  the
majority view maintans the purpose of the
HIC ted al modificatan, snsuring that
credhiors reoeive ot least as miuch as they
awoiild wnder a chapter 7 Injunlabion); in e

&k casetext

Avernfsamer , 437 B 0%, 409 (Hamky

0. Kan. 2000) tapplying the mojority male
im n ciase that bencfitted debions bacawse
their  praperty dechined o valug  afier
colirnsaticon of ke orvgmal pland. and frre
Davenpa? , 2011 WL S0HUGE, o =3
[Hanks 11 Kan Dec 7, 2000) (dscounting
practical problents inbcend Bn o majority

wvicw and mmEicpaiing thal reqessts 80
modify would not e<our sbse sigmifivanm
mncxpectod changes in the value of came
praperty ] As tbe Trusee notes in his brief,
the Coust ko prevenmsly adopied the
magoriky view moan unpiahlisbe) decisinn,
i ore Pehrere-Hilsow | Case Mo, 1313668
EEB (Deccmber B 2015), ECF ko, 131

The conirt an de ne Pillegus . 573 BR824
(Hamks W I3 Wash. 2007 adepsed a stight
varaion  on e majerity  nde I
detemmencd that the value ol ossels i
exislenos on (e ponen dee ore [ised
once and for Y at e tme ol
confirmalian [0l a0 830, However, oot
shosald volse new assels comang mde the
estale after conlitmation al the daie sl wmy
modification for the purposes of § 13254)
14h ond add lbe poncxempt valae of such
awscls b the peeviously calculated BT
aumbzr, &

In spplying the standards of proposed |1
US.C & 1325(a4) to the confimation of
a modified plan, “the plan” us used in the
section will be the plan as modified under
this section, by vimee of the incorperation
by reference into this section of proposed
11 US.C§ 1323(b), Thus, the application
of the liguidaton value lest must be
redetermined @t the  time of the
confirmation of the modified plan.

HR. Rep. Mo. 395, 95th Cong., Ist Sess. 431
(1977), as reprinted m US.C.C AN, 5787, 6387
When @ statute is  susceptible o varying
mterpretations, legislative histary is a relevant
factor to  consider.  Nar¥  Credir  Union
Admindstrarion Boord v Noamrg  Howe Eguity
Loam, g, , 764 F.3d 1199, 1225-26 (10th Cir.
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Inre Baker 620 B.R. 655 (Bankr. D. Colo. 2020)

2014) ; 2A Norman Singer & Shambie Singer,
Sutherland Statutes and Statutory Construction §
48:1 (7th ed., October 2019 update) ("Sutherland")
(citing Train v. Colo. Public Inferest Research
Group, Inc. , 426 U.S. 1, 10, 96 S.Ct. 1938, 48
L.Ed.2d 434 (1976) ).

However, does this statement really answer the
question? One possible interpretation is that the
BIC test must be measured by valuing the assets
as of the modification date, but it is also possible
to interpret it as saying the test must be reapplied,
but not necessarily with a change in the measuring
date. If the debtor proposes a modification to
decrease plan payments due to a decrease in his
income, he still must pay his creditors at least as
much as they would have received in chapter 7 on
the effective date. If his confirmed plan required
him to pay at least $25,000 to meet this test
because he had $25,000 of non-exempt equity in
his home on the effective date, he cannot later
modify his confirmed plan to pay less than
$25,000 to creditors. In this instance, the BIC test
is reapplied to the proposed modification but with
the same measuring date — to make sure creditors
will still receive at least as much as they would
have if the case had originally been filed as a
chapter 7 proceeding.

Even if the legislative history is interpreted to
mean a court should revalue the assets as of the
modification date, legislative history is not the
only factor to consider in interpreting this statute.
When the overall context of a statutory scheme
and the actual language of the statute suggest a
different interpretation, the court need not be
bound by legislative history. In fact, courts may
disregard legistative history and rules of statutory
construction and "expand a statute's literal
meaning to accomplish beneficial results, or to
serve an act's purpose, or to avoid thwarting a
legisiative intent apparent =66t from an entire act
. 2A Sutherland, supra , § 47:25 (footmotes
omitted).

& casetext

Before considering the overarching statutory
framework of chapter 13, the language of §
1329(b) itself sheds some light on this interpretive
question. First, § 1329(b) is a bit of an anomaly.
Instead of stating in § 1329(b) itself the tests that
apply te modifications, it merely incorporates
other statutes by reference. The BIC fest in §
1325(a)(4), which it incorporates, states that the
test is to be applied "as of the effective date of the
plan." Thus, in the absence of any other date
specified in § 1329(b), it is logical to assume that
the court should apply the same testing date. After
all, § 1329(b) incorporated the totality of §
1325(a)(4), without making any changes to it.

The other statutes referenced in § 1329(b), and
those omitted from it, provide further insight.
While § 1329(b) incorporates § 1322(a) and (b),
which list the required contents of a plan, it does
not incorporate § 1322(c) — (f). Subsection (d), for
example, specifies the permitted maximum length
of the plan, which differs depending on whether
the debtor is an above-median-income or below-
median-income debtor. Section 1329 specifies its
own term limit, /.e. that the plan, as modified, may
not exceed five years in length, 11 US.C. §
1329(c). Thus, § 1329(b) did not need to
incorporate § 1322(d). However, when § 1329
intended to incorporate a prior confirmation
standard without making any changes, it did so
merely by reference to it. From this standpoint,
one can assume that Congress did not intend in §
1329(b) to change the BIC test measuring date
from its original requirement in § 1325(a)(4).
which specified the "effective date."

So, what is the effective date? Unfortunately, the
Bankruptcy Code does not define its use of this
phrase. Consequently, there are no less than three
schools of thought as to what it means, One holds
that it is the confirmation date. See, eg. , In re
Gibson , 415 B.R. 735, 738 (Bankr. D. Ariz.
2009). Another relies on § 1326(a)(1), which
requires the debfor to begin making plan payments
no later than thirty days from the filing of the plan.
This "implies that the plan is effective against the
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#al

Inre Boker 620 B,R. 55 (Bankr, O. Coln. 2020

debtor even hefore @t is confirmed ... Carlson,
s, ab 601, "Judge Lundin, however, reports
that most courts assume that the date of the
bankruptey petition is the date as of which the 125
must be performed” fd (eiting 3 Keith M.
Lundin, Chaprer {3 Bonkropiey § 1601 (3d ed,
205 see alse fn e Green , 169 H.K. 480, 482
{Bankr, 5.0. Gu. 1994}, Whether it is the petition
date, the first payment date. or the confirmation
date, in most cases this date will be close in tme
o the petition date.

Some courts have adopted the view that the
mensuring  date remains the confirmed  plan's
effective date when considering a modification
request.” The leading case is Farbes v Farbes (fn
re Forbesp . 215 B.R. 183, 189 (3th Cir. BAP
1997y, In Forbes , the court determined that
settlement proceeds from a cause of action thal
acerued post-petition would not be included in
property of the estate under the BIC test and their
existence was imelevant to the court's approval of
plan modification. The Forbes ponel noted the
impracticalities of applying the test at the date of
plan modification. [t might lead to the “abvsurd
resull thar a Chapter 13 debtor could be required
sz by consecutive motions from  unsecured
claim holders to  continuously modify  the
confirmed plan il the deblor owns an assel that
appreciates afler confirmation of each modified
plan." Forbies , 215 BR o 190, Ulumately, the
Forbes court relied on the concept that the Code
contemplates only one " ‘plan’ as a unitary
constant and solitary constmct,” Forbex , 213 BR.
at 188, The court reasoned that

¥ For cmes sdupting this view, seo Holites
Carper Mills v Tedfoed , 691 F.2d 397, 393
i@th Cir. 1982y ;A re Sioware . 22 DR
17, 3% (Bankr. D Beb 19820 Sec alue fn
e Euendey . 240 DR 563, 260 (Banke. WD
Mo 1) (making delcamination
cantext of hardabip diacharge]

5 casetext

there is hut a single plan in effect at any
given time during the pendency of a
barknuptcy case [and] there 15 ordinarily
but a single plan confirmation made during
the entire course of a bankrupley case, The
Bankruptey Code does not provide for the
‘confimation’ of a modified plan: rather.
the plan as medified becomes the plan if it
is not disapproved.

ki

Expanding on this reasoning, the court in fr re
Gifison relied on the language in § 1329012 that
says, "the plan us modified becomes the plan.”
The court then concluded that:

[tlke Code thus contemplates only one
plan that is effective although its terms
may be medified. 1t would be an anomaly
fior that one plan. as modified, o have two
effective dates.... [Onee the plan become
binding on creditors, that event defined the
plans effective date. Modification of the
terms of the plan makes no change Lo ils
effectiveness  in binding  creditors  and
cannat change the date on which it became
effactive

It re Grbsenr, 415 B.R. 735, 7539 {Bankr. D. Anz.
2009, “There should he only one date as of which
{he determination is made a3 to what creditors
would have received upon liquidarion, so the
*effective date of the plon” must remain that of the
original plan.® fl

This interpretation mainting the fimdamental
bargzain of chopler 13 where a debtor trades his
fiture income, nol his propery, W obtsin a
dischorge. Any interpretation that would require a
debtar to trade both his income and his property
should be ¢schewed. The Collier treatise sums up
the Maws inherent in the Barfose view. [ argues
that the court should not recaleulate the BIC test
based on property values at the time of
modification hecause:
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[tlhe best-interests test turns on what
would have happened had the debtor filed
a chapter 7 case instead of a chapter 13
case. If a chapter 7 case had been filed,
only property of the estate under section
541 would have been available to creditors
and not the additional property that
became property of the estate under
section  1306(a). Therefore, property
acquired after the petition, other than the
limited types that become property of the
estate under section 541, is not relevant to
application of section 1325(a)4) to a
proposed plan modification. To hold
otherwise, a court would have to find the
best-interests test to be a constantly
fluctuating standard, subject not only to
property coming into the estate and leaving
the estate but also to changes in the value
of estate property. Indeed, if a case is
converted from chapter 13 to chapter 7,
property of the estate ordinarily is based
on the property the debtor had on the date
of the petition, and not the date of
conversion. [§ 348(f)(1) ] The policy
behind this provision, that a debtor should
not be discouraged from filing a chapter 13
case by the possibility that property
acquired during the case could be lost to
creditors who would have no right to it had
the debtor initially filed a chapter 7 case, is
equally applicable. For similar reasons, the
acquisition or liquidation of assets should
not be grounds for modification, at least if
those assets do not produce additional
ougoing income for the debtor.

663 *663

8 Collier on Bankruptcy § 1329.05[3] (Richard
Levin & Henry J. Sommer eds., 16th ed. 2019).

Demanding an increase in plan payments because
of a post-confirmation sale of property or its
appreciation in value would threaten the very
fabric of the chapter 13 bargain.

& casetext

Suppose a debtor owns a house. The §
1325(a)(4) test is conducted at the time of
the confirmation hearing and the court
finds that, given the appraised value of the
house, all creditors would receive more
from the plan than they would have
received in a chapter 7 liquidation. Two
years later, however, the house has
increased in value. If an unsecured creditor
moves to modify, and if the § 1325(a)(4)
test is redone, the payments, previously
high enough to justify confirmation, no
longer suffice. To make the plan work as
modified, the debtor would have to
liquidate principal, not income. This would
be a violation of the basic chapter 13
bargain.

Carlson, supra , at 599-600.

B. Are the Homestead Proceeds
Property of the Chapter 13 Estate
Under § 1306(a) ?

The Trustee's second argument for taking the sales
proceeds inte account when determining an
increase or decrease in plan payments is based on
his reading of § 1306(a). Section 1306(a)(1)
provides thaf property of the estate includes "all
property of the kind specified in [§ 541] that the
debtor acquires affer the commencement of the
case but before the case is closed, dismissed, or
converted to a case under chapter 7, 11, or 12 ..."
In his view, this language is broad enough to
include the increase in value that has occurred
since confirmation. Many courts agree with him
and this Court acknowledges that, if this statute is
read in isolation, it would. But § 1327(b) provides
that, "[e]xcept as otherwise provided in the plan or
the order confirming the plan, the confirmation of
a plan vests all of the property of the estate in the
debtor.” And § 1327(c) says that, "[e]xcept as
otherwise provided in the plan or in the order
confirming the plan, the property vesting in the
debtor under subsection (b} of this section is free
and clear of any claim or interest of any creditor

353
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provided for by the plan” These latter twao
sections  suggest that the chapler 13 estate
termimates at confirmation. At that point property
af the estale becomes property of the debrer, no

from the chapler 13 estate, whether
sequired before or afier confirmation;
property remains. m the estate until the
case 15 closed, dismissed or converted. The

bomger subject 1o banknuptey connl oversight.

The apparent conteadiction between § 1306(2) and
§ 1327 have led courts to adopt no less than five

different appreaches to reconciliation:

Estate-termination  approach At
confirmation the estale censes to exist and
all property of the estate, whether acquired
biefore or after confirmation, becomes
property of the debtor.

Estote-transformation  approach = Al
confirmation. all property of the estue
becomes property of the deblor except
property  essential  lo the  debtor's
performance of the plan; the Chapter 13
estate continues o exist, but it comaing
only property necessary to performance of
the plan, whether scquired before or after
confirmation.

Estate-replenishiment  approach = AL
confirmation, all property of the cstate
becomes property of the debtor; the
Chapter 13 estale continues to exist and
"refills” with property defined in § 1308
that is scquired by the debtor afier
confirmation, without regard 10 whether
that property is necessary lo performance
of the plan.

Estate-preservation approach = The vesting
of property in the debtor under § 1327(k)
does not remave any property

tilel el

#Ey casetext

debtor's righis and responsibilities with
respect 1o property of the estale muy
change somewhat at confirmation. bul the
existence and compesition of te estate are
not disturbed by § 1327(b),

Coenditional-vesting  approach - Al
confimmation, vesting sives the debtor an
immediate and Tixed right to use estate
property, but that right is not final until the
debrer completes the plan and obtains a

discharge.
Lundin, supra ., ot § 12003, 9 [9] (ciations
omined).

Under the "estate termination™ view, all property
that vested in the deblor at confirmation and any
post-confirmation income or property he acquires
is no longer property of the estate. There s no
chapter 13 estate once the courl confirms a chapter
13 plan. See. eg . Colif Franchize Tiv Bd v
Jomez fin re Jonest . 420 BR. 506, 514 (9th Cir
BAP 2000y, The vested propery is no longer
subject to administration by the bankrupicy court,
Under this view, neither the Deblors home nor the
procesds of the home gale wre estate property and
the Debtor is free o do with the procecds
whatever e wants,

The "estate transformation” view also would not
oblipate the Deblor to contribute the homestead
proceeds 1o his plan. Under this view, the post-
confirmation chaprer 13 estate includes caly post-
petition  income  and  properly necessiry (o
consummate the plan. See, eg . Telfoir v Fiesr
Linian Morte, Cowp. . 216 F3d 1333, 1340 (11th
Cir. 2000) (concluding that the plan refums so
much of that preperty to the deblor's control as is
nel necessary 1o the fulfillment of the plan); Black
v LIS Postal Serv. (I ve Heathy , 115 F3d 521,
534 (Tth Cir. 1997 {stating that post-confirmation
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income that is not necessary to fulfillment of plan
is not estate property). The Debtor's confirmed
plan does not require him to use the homestead
proceeds to pay creditors, so it is not property of
his estate under this view.

The ‘“estate preservation” and “conditional
vesting” views both deem all property, whether
acquired pre- or post-confirmation, to be estate
property. Thus, the Debtor would have to account
for the non-exempt proceeds in a BIC calculation
if the Court performs the BIC test as of the date of
modification. See, e.g. , In re Brensing , 337 B.R.
376, 383 (Bankr. D. Kan. 2006) ; fir re Fisher ,
198 B.R. 721, 732-34 (Bankr. N.D. IIl. 1996),
rev'd, 203 B.R. 958 (N.ID. L. 1997) ; W Va. State
Tax Dep't v Mullins (In re Mudlins} , 2009 WL
3160361, at *3-4 (SD. W. Va. Sep. 30, 2009}
(describing but disagreeing with lower court's
conditional vesting analysis).

The "estate replenishment” view, sometimes called
the "modified estate transformation" approach, is
the most difficult to apply in the present context.
Under this view, all pre-confirmation property,
including his former home, vested in the Debtor
on confirmation of his plan, but if one views the
homestead proceeds as "new" property, they
would become estate property under § 1306{a).
Conversely, if one interprets the vesting provision
of § 1327(b) as permanently removing the home
from the jurisdiction of the Court, or if one views
the homestead proceeds as a "substitute" for the
home rather than an entirely new property interest,
then the proceeds would not become estate
property under § 1306(a). See, e.g. , Waldron v
Brown (In ve Waldron) |, 536 F.3d 1239, 124243
(L1th Cir. 2008) (determining that "entirely new"
property interests acquired post-confirmation are
estate property under § 1306(a), whether
"necessary" to the completion of the plan or not);
#665 City of Chicago v. Fisher (In re Fisher) , 203
BR. 958 (N.D. lll. 1997) ; In re Gonzales , 587
B.R. 363, 370 (Bankr. D. N.M. 2018) (adopting
estate replenishment view but explaining that pre-
confirmation wages are no longer estate property

¥ casetext

after confirmation). Some courts do not make the
distinction between the sale of pre-bankruptcy
property and the acquisition of additional property
post-confirmation. See , e.g. , Garcia v Bassel |
507 B.R, 907 (N.D. Tex. 2014).

1. No Binding Precedent

There is no binding precedent in the Tenth Circuit
on this question. There is, however, language in
United States v. Richman (In re Talbot) , 124 F3d
1201 (10th Cir. 1997) consistent with either the
"estate termination" or ‘“estate preservation”
approach. In Talbot , the debtors proposed a plan
that bifurcated the LR.S. claim into a secured
claim with a lien against their home to the extent
of $18,000 and an unsecured claim in the amount
of $19,000. The LR.S. did not object to this
treatment and the court confirmed the plan.
However, when the debtors sold their home post-
confirmation, the LR.S. refused to release its lien
at closing unless it was paid $37,000 on its
combined claim, The debtors capitulated to this
demand. Then they moved to medify their plan to
eliminate any remaining payment of secured debts
against the home and any further payment to the
LR.S. The chapter 13 trustee requested an order
requiring the LR.S. to disgorge the sales proceeds.
The bankruptcy court, and the district court on
appeal, ordered disgorgement, Before the Tenth
Circuit, the trustee argued that the disgorgement
order was proper because the bankruptcy court
retained jurisdiction over the sale proceeds as
property of the estate under § 1306(a). The Tenth
Circuit rejected this notion, applying § 1327.
Under § 1327(b), the house vested in the debtors
at confirmation. Therefore, it was no longer
property of the estate under § 1306(a). Under §
1327(c), the Debtor's title to the home was free
and clear of any claim or interest provided for by
the plan, except as expressly provided otherwise.
This plan only retained an $18,000 lien of the
LR.S. Finally, under § 1327(a), the TR.S. was
bound by the confirmed plan. Its action in
extracting full payment at the closing violated the

355
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plan, Therefore, on remand, the bankrupiey court
could erder disgorgement, but enly of the excess
payment amount.

This reasoning and 18 ruling are consistent with
the estate termination approach, However, the
Tenth Circuit wos careful 1o note thar it did ned
have to devide whether the "vesting provisions in
§ 1327{k} aperate to grant absolute “ownership” of
estate property o the debtor upen cenfirmation of
a Chapter |3 plan,” because the trustee had
conceded this point. Talbor , 124 F3d at 1207 n5.
S, this cose provides no precedent on this issue,
but we are beft with several indicotions of the
courts leamings. I clearly  scknowledged that
“vesting™ under § 1327 is an  imporiant
consequence of plan confiemation. It relied on
Block v, U8 Paxtad Serv. fln re Heatih 113 F3d
831, &2 (Tth Cir. 1997}, which held that a
bankrupicy  court lacks jurisdiction te conral
disposition of a chapter 13 debror's property that i
no longer property of the estate. Tidbar | 124 F.3d
at 1206-07. However, in a parenthetical, the Tenth
Cireuil described the Meanh case as “holding that
post-confirmation income Mgl @S Aol aecessary 10
the fulfilinent of the plan of reorganization does
not become pant of bankruptcy estate.” o at 1203
n.9 {emphasis added). This language echoes the
estate transformation approach, in which all
property wests in the debtor on confirmation,
excepl property essential to the fulfillment of the
plan. Thus, it is not possible from this case alone

sy 1o decipher what position *sit the Tenth Circuit

watld take on this thomy issue,

Mor is there is a Tenth Circuit Bankrupicy
Appellate Panel ("BAP”) decision on this issue.
Twice, the BAP has recognized the issue and the
split in authority, See Rael v Bills Farge Bank,
NoA. fin e Roweld . 527 B.R. 729, 2015 WL £47432
(10th Cir. BAP Feb. 27, 2015) (unpublished
opiniony, Vamardsrand v Hamlion (I e
Fannarderand) , 356 B.R. 788, 2007 WL 283076
(lith Cir. BAP Jan. 31, 2007} (unpublished
opinion). Yet it has not ver reached this issue.

casatext
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In a recent decision, fnve Gopzales . 587 BUR. 363
(Bankr. DMNM, 2018), the New Mexico
bankruptcy court adapted the estate ransformation
view, in part based on language in Haris w
Viegelahnr . 573 WS 510, 135 5. Co. 1829, 191
LEd.2d 783 (2015). In Hurris v Viegelai | the
Supreme Court said that “the Chapter 15 estate ...
in¢liedes bath the debtor's property at the time of
his bankruptey petition, and any wages amd
property  acquired after fling" % at 1835
However, the Sepreme Court addressed  only
whether. sfier conversion of a chapier 13 case W
chapter 7. a chapter 13 trustee could distribute to
creditors funds derived from ihe debtor's post-
petition  wages  remaining  in the  trustee’s
possession on the conversion date. The Cour was
tied required to, and did not consider, the effeet of
§ 1327(h) on property of the estate on e dme of
confirmation.  The Supreme Court's general
siatements regarding property of the estate under §
1306(a) were only made 1w highlight the
differences between chaprer 7 and chapter 13
cases. Moreover. the debtor's plan in Hovris w
Fiegelahn  specifically  provided  that  “[u]pon
confirmation of the plan. all property of the estare
shall not vest in the Debto[r], but shall remain as
property of the estate " 1d. at 1839 (emphasis in
ariginal). Therefore, Harris v. Fegelaln does not
directly speak to the issue at haod,

2. Estate Termination View is the Better
Interpretation

This Court has previoushy addressed the interplay
Between § 1327 and § 1306(a) in fn re Dagen |
386 B.R. 777, 782 (Bankr. D. Colo. 2008), n cuse
alleging a stay violation under @ prioe version of §
362(b). There, the issue was whether a child
support ¢reditor had violated the automatic sty
when she collected her pre- and post-petition debls
from the debtor's post-confrmation ngome. The
Court had to determine whether post-confirmation
moame  was  properly of the estate because §
362(b)(2)(B) only allows a child support creditor
1w collect s debt from “property that 15 not
property of the essate.” 11 US.C. § 362(b}2ZYB).

1m0
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The Cowt adopted the “estate termination"
appreach because it is the only construction that
"gives effect to the literal terms of § 1327(b),
which expressly states that confirmation vests all
property in the debtor." /d at 782, Accordingly,
the Court held that the debtor's post-confirmation
disability income, even though necessary to fund
the plan, was no longer property of the estate
under § 1306(a). /d. at 785.

Another division of this court, faced with facts
similar to the present case, held that proceeds from
a post-confirmation sale of the homestead were no
longer property of the estate under § 1306(a)(1).
Sender v. Golden (In re Golden) , 528 BR. 803
(Bankr. D. Colo. 2015). In Golden , the chapter 13
debtor sold his home after confirmation,
transferred the proceeds from the sale to his ex-
wife, and then converted his case to chapter 7. His
chapter 7 trustee sued the ex-wife under § 549 to
recover the sale proceeds transferred without court
authorization, Because § 549 applies only fo an
unauthorized transfer of “estate property,” the
court had to address whether *667 the proceeds
were in fact property of the estate. 11 US.C. §
549(a).

Reasoning that the most common meaning of
"vest" refers to a transfer of ownership, the
Golden court determined that § 1327(b) meant
that, upon confirmation, "ownership of the
property left the estate and vested in the Debtor."
in re Golden , 528 BR. at 806. The court
discussed the various theories regarding the extent
of the post-confirmation chapter 13 estate and
concluded that only the "estate preservation"
approach would consider the proceeds to be estate
property. Under any other approach, because the
heme sale proceeds were not necessary to
consummate the plan, they would not become
estate property under § 1306(a)(1). The court
further noted that, in Talbot , the Tenth Circuit did
not adopt the estate preservation view and neither
had prior bankruptcy court decisions from
Colorado. Id. at 807-08 (citing [ re Segura , 2009
WL 416847 at *6 (Bankr. D. Colo. Jan. 9, 2009)

@ casetext

(adopting "estate termination" approach) and
Providian Nat'l Bank v. Viet (In re Vitt) , 250 BR.
711, 718-19 (Bankr. D. Colo. 2000) (adopting
"estate transformation” approach)). Viewing its
decision as consistent with the reasoning in Ta/bot
, the court said "the home was no longer property
of the Chapter 13 estate upon confirmation of the
Debtor's plan. The Debtor, therefore, enjoyed full
ownership and control over the property after the
date of confirmation." Golden , 528 B.R. at 808.

This Court believes the estate termination
approach is the only interpretation that respects
the plain meaning of the language of § 1327(b).
As the Golden court noted, in § 1306(b), the Code
already provides that a chapter 13 debtor has the
right to possess all property of the estate from and
after the date of filing. Therefore, unless the
concept of "vesting” in § 1327(b) refers to a
transfer of ownership, § 1327(b) is rendered
meaningless. Golden , 528 B.R. at 806-07 (citing
In re Clouse , 446 B.R. 690, 699 (Bankr. E.D.Pa.
2010) ); see also Yoon v. Krick (In re Krick) , 373
B.R. at 60! (to give meaning to § 1327(b), the
words "estate” and "debtor” must define separate
concepts and, therefore, "vesting” must mean a
change in ownership from the estate to the debtor).

While the estate termination approach gives
meaning to § 1327(b)'s vesting provision, it is
admittedly at odds with the general language of §
1306(a). In the face of this apparent conflict, resort
to traditional canons of statutory construction are
called for. First, "where one statute deals with a
subject in general terms and another deals with a
part of the same subject in a more detailed way,
the two should be harmonized if possible. But if
two statutes conflict, the general statute must yield
to the specific statute involving the same subject."
2B Sutherland, supra , § 51:5; see also In re
Petruccelli , 113 B.R. 5, 15 (Bankr. S.D. Cal.
1990). Section 1306(a) is a more general statute
defining what property comes into the chapter 13
estate. Section 1327(b) is the more specific statute
describing its status following confirmation.

"
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The estate termination view gives meaning ta both
statutes. Consider o debtor's home and his wages.
On the filing of his chapter 13 petiion, both
become property of his estate under § E3060a),
protected by the automatic stay [rom creditor
atempis (o collect  prepetition  debts.  On
confirmation, his home and his wages hecome
property of the debtor once again, but despite this
change in satus, they continue Lo be protected by
the automatic stav, (with only very narmow
exceplions et ount in § 362(b) such as the domestic
support  creditor), wtll the caze is  closed,
dismissed, or the debior receives or s demied his
discharge, “tna whichever comes first, 11 US.C
5 362aN5)-(7). (eA2), The plan  provides
creditors with substitute rights in regard 0 their
prepetition debes, & § 1327(a).

Section 1306(e) still plavs an impernant role in
many respects, including bringing those assets
under the umbrella of the mtomatic stay and n
determining what assets must he considered in the
BIC test analysis at confirmation. Section 1327(k),
on the other hand, terminates the estawe's rights 1o
that progerty. The debtor is then free to spend his
wages and deal with his assers however he wishes,
se long as he fulfills his plan obligations. Post-
confirmation, he does not meed Lo run into the
ankruptey court for approval to trade his car in
for a new one or to oblain a home-equity lme of
credit 10 repair his plumbing. The plan is the only
contract between the debtor and his prepetition
creditars, They have no further rights in the
dehtor's  property  except  those  specifically
preserved in the plan. § 1327(c), Therefore, the
bankruptey court bas no further authority over this
property, except to rule on a motion for stay relief
or a dismissal motion if the debror defaults on his
plan ebligations. And, of course. it continues to
have  jurisdiction  ower  post-confirmaticn
modification mations until the plan has been
completed

A modification request may aler the contract
between the deblor and his prepetition crediters by
requiring an increase in plan payments, bul not

5k casetext
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hecause § 1306(u) causes his post-petition wages
to remain property of the estate. It i3 because
Congress  has  expressly  provided for  the
adjustment of the contract to reflect changes in the
debtor's fnancial circurnstances. It does so not by
changing tille to the property once again but only
by increasing his payment obligation. In that
sense, modification prams his unsecured craditors
an fmpesrarsenn, ot an G res ramedy,

This interpretation is also consistent with another
well-known  canon  of  statulory  construction,
which advizes that identical words used in
different parts of the same or o similar stamte
should be interpreted to have the same meaning
pbaent some comrany indication. 24 Sutherbund,
suprer , § 46.6. Thus, the term "vest" i § 1327h)
should be construed simikarly to how it is used in
odher Code provisions. Section § 114 1(b) mirrors
§ 1327(b) insofar as it "vests™ praperty of the
catate in the debtor on confimation. Couris
construing § 1141(b} have mierpreted i o mean
that the properiy 18 no longer property of the
estate. Millis Motors, e, v Hawaii Anta. Dealers'
st . 907 F.2d 381, 387 (Wb Cie 1993) ; Sulf v
Rossville Bank ¢l ne Chawonooge  Wholesale
Antiguex) , 930 F.2d 438, 462 (6th Ci 1991) |
Penthonse Media Gronp v Guecione (fnome
Generad Medi, fncg , 335 BR. 66, 74 (Bankr,
S.OUNLY. 2005),

Section £ F49LN3) uses the term “reévest” o
deseribe the change in title that occurs with
dismissal of a bankrupicy case. Dismissal “revests
the property of the estate in the entity in which
such proparty was vested immediately before the
commencement of the case.." 11 LLS.CL § 34%(b)
{3). In most instances. this means the properoy will
revert to its status as property of the debtor but, if
for example, the trustee avoided a preferential
transfer er fraudulent convevance during the case,
disminssal will return tithe to the transferee. Sendie
w Gelden fln re Goldeny |, 528 BR. 803, 507
{Bankr. D. Colo. 2005) 5 fn re Van Sefle , 34
B.R. 157, 167-68 (Bankr. W.1, Mich, 20060) ; frr ne
Beaird | 578 BLR. 643, 646-49 (Bankr. D. Kaon
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2017); In re Sadler , 935 F.2d 918 (7th Cir. 1991).
In both §§ 1141(b)} and 349(b)3), "vesting"
connotes a transfer of title and the termination
=669 of an estate. fn re Petruccelli , 113 B.R. 5,
16-17 (Bankr, S.D. Cal. 1990).

The Court rejects the estate preservation view and
the conditional vesting view because they give no
effect to the term "vest," essentially reading §
1327(b) out of the Code. They also sirip this term
of its commonly accepted meaning, which
signifies a transfer of ownership. See Fest, Black's
Law Dictionary (11th ed. 2019) (defining "vest" as
"[t]o confer ownership (of property) on a person,"
"[tJo invest (a person) with the full title to
property,” or "[tfo give (a person) an immediate,
fixed right of present or future enjoyment.").

The estate transformation view reads nonexistent
language into the statute by distinguishing
between property necessary to consummation of
the plan from that which is not. Decisions in
which the courts employ this approach often seem
result driven, with the courts endeavoring to
protect the debtor's post-confirmation assets from
the collection efforts of post-petition creditors.
See, e.g. , In re Ziegler , 136 B.R. 497, 502
(Bankr. N.D. [ll. 1992) (ruling that debtor's post-
petition earnings were property of the estate and
protected by the automatic stay from post-petition
creditors to the extent the earnings were necessary
to fund plan payments); see also McGlockling v.
Chrysler Fin. Co. (In re McGlockling) , 296 B.R.
834, 8387 (Bankr. S.D. Ga. 2003) (determining that
debtor's car was property of the estate because he
needed reliable transpottation to complete plan
and compelling lender to permit debtor to take car
overseas). However, nothing in chapter 13, or the
Code as a whole, promises protection against the
collection of post- petition debs.

Finally, the Court disagrees with the estate
replenishment view because it reads § 1306(a) too
broadly and gives insufficient weight to § 1327(b).
The Court has respectfidlly
disagrees with the decisions of the Fifth Circuit

considered but
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and the lower courts in Texas that have viewed
proceeds from the post-confirmation sale of
exempt propeity as "new" property interests that
enter a chapter 13 estate through § 1306(a). See ,
e.g. , Hawk v. Engelhart (In re Hawk) , 871 F.3d
287 (5th Cir. 2017) ; Garcia v. Bassel , 507 B.R.
907 (N.D. Tex. 2014). The Trustee relies heavily
on these decisions, but the Court finds them
unpersuasive.

In Black v. Leavitt (In re Black) , 609 B.R. 518
(9th Cir. BAP 2019), the court analyzed the
interplay between §§ 1306(a) and 1327(b) in the
context of property appreciating in value post-
confirmation. Its interpretation gave full effect to
the chapter 13 bargain a debtor makes when
frading his future income for his assets, In Black ,
the debtor owned a rental property that he valued
at $44,000. In his plan, he provided that he would
sell the rental property at some point during the
plan and contribute $45,000 from the sale to his
creditors, Near the end of his three-year plan, the
debtor sold the property for $107,000. The chapter
13 trustee moved to modify to require the debtor
to contribute all the sales proceeds to his creditors.
The bankruptcy court approved the frustee's
modification request, but the appellate court
reversed. Recognizing a split of authority, the
court rejected Barbosa’s estate preservation
approach and reaffirmed its prior adoption of the
estate termination view. Black , 609 B.R. at 529
(citing Cal. Franchise Tax Bd. v. Jones (In re
Jones) , 420 B.R. 506, 515 (9th Cir. BAP 2009) ),
It held that when the bankruptcy court confirmed
the debtor's plan, the property vested in him. It
was no longer property of the estate, so the
appreciation in the property's value did not belong
to the estate.

C. Good Faith

The Trustee also objects to the Debtor's proposed
modification on the basis of "bad =670 faith." The
only evidence of bad faith that he asserts is the
Debtor's failure to commit the proceeds from the
sale of his home to repay creditors.® The fact that
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the Debtor secks Lo remain in chapter 13 but
refuses to modify his plan in accordance with his
present  ability to pay, says e Trusiee,
contravenes the purpose and intent of chapter 13.°
[The spectacte of [a deblor] profiting while in
bankruptey is disconcerting and may be indicative
of a bad faith manipulation of the Cade” fn re
Bivhese . 236 BR. 540, 552 (Bankr, D. Mauss.
1999), off'd suh nont Barbosa v Solemon |, 243
AR, 562 (D. Mass 20000, afad 235 F3d 31 {1st
Cir. 2000),

B The Comt offercd Ihe partics 20
opportuiaty W present evidence on Lhe
good foith objecton but they agrecd 1o
sighmit e manee 1 1he ot on thas hiss

Seclion  [325(aW3) requires that a plan be
"proposed in good faith™ and § L320(b) applies
this same teat to post-confirmation modifications.
The Tenth Circuil hes directed bankrupiey counls
tor make the goed Taith determination on a case-by-
case basis, considering the totaliy of the
circumstances. Fhgare v Bouwlden , 709 F2d
1344, 1347 (10th Cie. 19830, One of the factors to
consider mn evaluming good faith is "whether [the
debror] has unfairly manipulated the Banknupicy
Code.” Rebinson v, Teuntry (in re Robinsonl |
987 F.2d 665, 668 n. 7{ 10th Cir. 1993},

In this case. the Debtor clearly intends 1o keep all
the sales proceeds while paying his unsecured
creditors almest nothing. 15 this an  unfair
manipulation of the Bankrupley Code 1o the
detriment of his creditors? Or is the Debtor merely
taking advantage of what the Bankruptey Code
permits? If, as this Court has determined, the Code
itsell does not compel the Deblor to use these
proceeds to pay creditors, can the  Court
nevertheless find he has acted in bad faith solely
beeause he refeses 1o do 507 In a different context.
the Tenth Circuit has answered this question in te
negative, saying that 1 is “not bad faith for [a
debtor] 0 adhere to ihe provisiens ol the
Bankruptey Code and, in doing so. obdain a

il casetext

Inre Bakar 620 B,R. 855 (Bankr, D. Cela. T020)

berelit provided by it™ Anderson v Cranmer (i
re Crammers , 697 F3d 1314, 1319 (Ith Cir
2001

The Cranmer case i insructive, The deblor was
an above-median-income deblor who, in addition
to hiz ether sources of income, received §1.940
each maonth in social security income. Over the
life of his plan, this would anownt to an additional
S87.000 in income, The chapler 13 Lruslee
opposed confirmation becanse he did not include
his zocial security income in his calculation of
“privjected disposable income.” The trustee arpued
that his refusal 1o commit any of these funds o the
payment of creditors meant he had not proposed
his plan in geod faith.

While the definition of "current monthly income,”
which is used 16 calculate a debtor's Jisposable
income, expressly  excludes  social  security
income, the trustee argued socinl security income
shoeld nevertheless be considersd pamt of the
debior's projected disposable ncome under the
Supreme Court's decision i Hamilton v, Lanwing .
860 ULS, 305, 130 S.CL 2464, 177 LEd2d 23
(2010}, In that case, the Supreme Court held that
known and viriually certain changes o the debtor's
income should be taken Wwto  account when
caleulating projected disposable income. Laming
560 US. ar 824, 130 S.CL 2464, It was virtually
certain the Cranmer debtor would receive 587,000
in  additional  jocome  dering  his  plan.
Mevertheless, the Tenth Ciromit rejected  this
arpument  because  the  Bankruptey  Code
autharized the deblor's exclusion of social security
imcome and, therefore, the exclusion was nat "one

7t of the *&7l wunusual cases contemplated by

Lanming " Crommer | 697 FE3d ot 1318
Accordingly, when a debtor caleulates his plan
pavments "cxecily as the Bankruptcy Code and
Social Security Act allow him 1a,” the exclusion of
social security income from his plan payments
“eamnot constitute a lack of good fainh." Crammer
697 F.3d a1 1319 ; see alvo Beawlten v Ragos (In
s Regos) , 700 F3d 220, 227 (5th Cir. 2012)
("Having alregdy concheded that Debtors’ plan
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Inre Baker 620 B.R. 855 (Bankr. D. Colo. 2020)

fully complied with the Bankruptcy Code, it is
apparent that [d]ebtors are not in bad faith merely
for doing what the Code permits them to do.").

In In re Boigjoli , 591 B.R. 468 (Bankr. D. Colo.
2018), the debtors proposed a sixty-month plan to
pay one hundred percent of their debts, but the
frustee objected because they had the financial
ability to repay their creditors much socner. The
court rejected the trustee's argument that stringing
out payments over a five-year period amounted to
bad faith. It concluded the debtors' plan met all the
Code's requirements and the debtors had done
everything the Bankruptcy Code required of them.

The same reasoning applies here. Courts may
disagree on whether the BIC test should be
recalculated as of the date of modification and
whether the estate terminates at confirmation.
However, this Court has determined both issues in

casetext

the Debtor's favor and ruled that he is permitted to
retain the sale proceeds. As a result, it cannot find
that in doing so he is acting in bad faith or unfairly
manipulating the Code.

III. CONCLUSION
For the reasons set forth above, the Court hereby:

1. OVERRULES the Trustee's objection to
the Debtor's proposed modification;

2. DENIES the Trustee's proposed
modification; and

3. APPROVES the Debtor's modification
of his plan, dated May 7, 2019, finding
that it satisfies the requirements of § 1329.

15
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BACHARACH, Circuit Judge.

[5 F.4th 1139]

The bankruptcy code provides a five-year limit on
payment plans under Chapter 13. 11 US.C. §
1322(d). Once a debtor completes payments
under the plan, the bankruptey court must grant a
discharge. 11 U.S.C. § 1328(a).

This appeal arises because Ms, Margaret L.
Kinney failed to make some of the required
mortgage payments within her plan's five-year
period. Shortly after the five-year period ended,
however, she made the back payments and
requested a discharge. The bankruptey court
denied the request and dismissed the case.

The issue on appeal is whether the bankruptcy
court could grant a discharge, and the answer
turns on how we characterize Ms. Kinney's late
payments. She characterizes them as a cure for
her earlier default; HSBC Bank characterizes
them as an impermissible effort to modify the
plan. We agree with the bank and affirm.

1. Chapter 13 plans are limited to five
years.

Chapter 13 of the bankruptey code allows
qualifying debtors to cover claims through "plans”
that pledge future earnings. 11 U.S.C. §§ 1321,
1322(a) — (c). Upon confirmation, the plans bind
the debtors and creditors. 11 U.S.C. § 1327.

But the code also allows modification of the plan,
Through modification, a bankruptey court can

« "extend or reduce the time for ...
payments” ( 11 U.S.C. § 1329(a)(2) )
and

+ permit the debtor to cure a default
on a mortgage payment { In re
Hoggle , 12 F.3d 1008, 1011 (11th
Cir. 1594) ).

But modifications cannot provide for payments
more than five years after the deadline for the
first payment. 11 U.S.C. § 1320{c).

A Chapter 13 bankruptcy case ends in discharge,
conversion to Chapter 7, or dismissal. See Part
5(B)(1), below. Dismissals and conversions are
governed by 11 U.S.C. § 1307 ; discharges are
governed by 11 U.S.C. § 1328.

2, After suffering a car accident, Ms.
Kinney missed two mortgage payments to
the bank in the final months of her
Chapter 13 plan.

Ms. Kinney filed bankruptcy under Chapter 13.
Her plan, ultimately confirmed, required monthly
mortgage payments to the bank.
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Ms. Kinney was current with her mortgage
pavments when she filed bankruptey, and she
made her first post-petition payment in
Movember 2013, Under the plan,

[5 F.4th 1140]

she needed to keep making timely mortgage
payments through November 2o8.

Bot misfortune struck: In March 2018, Ms.
Kinney suffered a car accident. The accident
triggered substantial expenses, and Ms, Kinney
missed two mortgage pavments in the final
months of the five-vear plan. (After the plan
ended, Ms. Kinney missed two more morlgage
payments.)

4. Because Ms. Kinney had not completed
her payments within five years, the
hankruptey court concluded that it lacked
diseretion to grant a discharge.

The missed mortgage payvments constituted a
material default; so after the five-year plan had
ended, the bank moved to dismizs the bankruptcy
case. Mz, Kinney objected and tendered the back
payments; but the bankruptey court granted the
motion to dismiss, reasoning that a discharge was
no longer possible. Ms. Kinney unsuccessfully
moved for reconsideration and now appeals.

4. We conduct de novo review of the
hankruptey court's interpretation of the
code provision,

The bankruptey code states that the court "may™
dismigs a Chapter 13 ease. 11 US.C. § 1307(c).
Given the word "may," we would ordinarily review
the dismissal for an abuse of discretion. See
Woodworker's Supply, fnc. v. Principal Mut. Life
Ins. Ceo., 170 F.3d 985, gg5-96 (10th Cir. 1999)
(applying the abuse-of-discretion standard hased
on the statutory term "may”),

But the issue here is a legal one, and a bankruptcy
court abuses its diseretion by making a legal
crror. See Cooter & Gell v. Hartmarx Corp. , 496
1.5, 384, 405, 110 5.Ct. 2447, 110 L.Ed.2d 359

{1990). To determine whether the bankruptey
court legally erred in construing the code
provisions, we conduct de novo review, In re
Scriveer , 535 F.ad 1258, 1262 (10th Cir, 2008},

5- Though the bankruptey code is
amhiguous, its language suggests that
discharge is allowable only if the debtor
had no ongoing material defanlt when the
plan ended.

Conducting de novo review, we consider whether
the bankruptey code permits the court to treat
Ms. Kinpev's late payments as a "cure”™ rather
than an impermissible "modification™ of the plan.
On this question, the code itself is ambignons; but
its langnage suggests that the late payvments do
not constitute a cure of the default. The statutory
language thus supports the bank's position that
the court couldn't grant Ms. Kinney a discharge.

A. We consider the code's langnage.

We start with the language of the code, giving
undefined terms their “ordinary meaning.”
Ransom v. FIA Cord Servs., NA. , 562 U8 61,
69, 131 S.Ct. 716, 178 LEd.ad 603 (20u1) ;
Hamilton v. Lanning , 560 U.S. 505, 513, 130
S.CL 2464, 177 LEd.2d 23 (2000) (quoting
Asgrow Seed Co, v. Winterboer |, 513 U5 179,
187, 115 5.CL 788, 130 L.Ed.2d 632 (1995) ). To
avoid interpretations incompatible with the rest
of the code, we read the provisions in the context
of each other. United Sav. Assn of Texas v
Timbers of Inwood Forest Assocs ., Lid., 484 1.8,
265, 371, 108 5.CL 626, 08 L.Ed.2d 740 (1588).

The cade is ambigusous if it can be "understood by
reasonahly well-informed persons in two or more
different senses.” In re Geneva Steel Co ., 281
Fad 117y, 1198 (1oth Cir. 2o002) (internal
quotation marks omitted). Ambiguity depends on
“the language itself, the specific context in which
that language is used, and the broader context of
the statute as a whole.”

[5 F.qth 1141]
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Bd. of Cty. Comm'rs of Boulder Cty. v. Suncor
Energy (U.S.A.) Inc ., 965 F.3d 792, 804 (10th
Cir. 2020) (quoting Ceco Concrete Const., LLC v.
Centennial State Carpenters Pension Tr ., 821
F.ad 1250, 1258 (10th Cir. 2016) ). If the code is
ambiguous, we can consider congressional intent,
In re Geneva Steel Co ., 281 F.3d at 1178.

B. The code’s language is ambiguous.

A discharge is necessary upon the debtor's
“completion ... of all payments under the plan." 11
U.S.C. § 1328(a). But the code doesn't define this
phrase, so we must decide whether payments
could contribute to a "completion .. of all
payments under the plan" when the payments
come after expiration of the plan's five-year term.

On this question, other courts differ based on how
they interpret the statutory phrase "completion ...
of all payments under the plan."3 These
differences are understandable in light of the
ambiguity inherent in the combination of §§
1307(¢c), 1322, 1325, 1328(a), and 1329,

(1) Sections 1307(c) and 1328(a) don't
definitively resolve the extent of discretion
over dismissal and discharge, but suggest
that discharge is unavailable when the
plan ends with an ongoing material
default.

The code gives the bankruptcy courts three
options:

1. grant a discharge ( 11 U.S.C. §
1328(a) )

2, dismiss the case { 11 U.S8.C. §
1307(c)(6) )

3. convert the case to a Chapter 7
bankruptey ( 11 U.S.C. § 1307(c)(6) )

The options differ in the extent of discretion that
they provide.

Section 1307(c)(6) says that a bankruptey court
"may" order dismissal or conversion if debtors

have materially defaulted. 11 U.S.C. § 1307(c)(6).
"May" usually implies some discretion. Cortez
Byrd Chips, Inc. v. Bill Harbert Const. Co ., 529
U.S. 193, 198—99, 120 8.Ct. 1331, 146 L.Ed.2d 171
(2000) ; see Part 4, above.

But under § 1328(a), a district court "shall" grant
discharges to debtors who have completed
payments under the plans. 11 U.8.C. § 1328(a).#¢
The term

[5 F.4th 1142]

"shall" means that discharges are mandatory if
debtors complete the payments under their plans.
Forest Guardians v. Babbitt , 174 F.3d 1178, 1187
(10th Cir. 1999) ; see 11 U.8.C. § 1328(a). So §
1328(a) supports a discharge only if the late
payments were considered "under the plan."

Ms. Kinney argues that discharge was permissible
because the court could regard her payments as
"under the plan.” She did make the payments, but
were they completed "under the plan" if they
came after its expiration?

To answer we start with the term "under." The
term "under” is a "chameleon," bearing ambiguity
in light of its multiple meanings. See Pereira v.
Sessions , —— U.8. ———; 138 8. Ct. 2105, 2117,
201 L.Ed.2d 433 (2018) ("chameleon"); Fla. Dep't
of Revenue v. Piccadilly Cafeterias, Ine. , 554 U.S.
33, 40—41, 128 S8.Ct. 2326, 171 L.Ed.2d 203
(2008) (recognizing that "under" bears multiple
meanings and "both sides present credible
interpretations").& To ascertain the better
interpretation of this ambiguous term, we must
focus on the context, See Pereira , 138 S. Ct. at
2117 (staiing that the Court must draw the
meaning of "under" from its context). The context
here suggests that the payments are "under the
plan" only if they are subject to or under the
authority of the plan.

"Under” connects two nouns: "payments” and
"plan.” 11 U.S.C. § 1128(a). Though "under" bears
multiple meanings, a payment "under" a
bankruptey plan is "more naturallly]" read as
something "subject to ... or under the authority
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of” the plan. Piccadilly Cafeterias . 554 US. at
39—41, 128 5.Ct. 2326,

An earlier version of the code used a similar term
in a different provision, referring to a transfer
“under a plan confirmed.” 11 US.C. § ngblc)
(2000). To apply this provision, the Supreme
Court considered whether a transfer could be
“"under” a confirmed plan if the transfer had
preceded confirmation of the plan. Piccadilly
Cafeterias , 554 U.5. at 35, 128 S.Ct 2326, The
Court answered "no,” reasoning that

+ the "more natural” reading of
"under” suggests that the transfer
must he "subject to” or "under the
authaority of” the plan ( id. at 59, 128
5.Ct. 2326 ) and

= the transfer could not be subject to
or under the authority of the plan if
the plan had not vet been confirmed
[ id. at 41, 128 5.Ct. 2326 ).

The Supreme Court cited a Third Cirevit opinion,
I re Hechinger Investment Co. of Delmpare, Inc.
, 335 F.ad 243 (3d Cir. 2003). Eg. , id. at 38, 40,
128 5.0t 2926, Hechinger had drawn the same
conclusion:

After considering all of these
definitions [of the term "under"], we
believe that the most natoral
reading of the phrase "under a plan
confirmed” in 11 US.C. § 1146{c) is
"autherized” by such a plan. [See
Random House Dictionary of the
English Language 1543
(unabridged ed. 1067)]. When an
action is said to be taken "under” a
provision at law or a document
having legal effect, what is generally
meant iz that the action is
"authorized” by the provision of law
or legal document. Thus, if a claim
iz asserted "under" 42 US.C. § 1983,
Section 1987 provides the authority
for the

[5 F.4th 1143]

elaim. If a motion is made "under”
Fed. R. Civ. . 12(b)6), that rule
provides the authority for the
maotion. If benefits are paid "under™
a pension or welfare plan, the
payments are authorized by the
plan,

Om this reading, if an instrument of
transfer is made or delivered
"under” a plan, the plan must
provide the authority for the
transaction.

a35 Fad at 252 ; see also In re NVR, LP |, 189
F.3d 442, 457-58 (4th Cir. 1900) (concluding that
the plain meaning of “under™ forecloses
characterization of preconfirmation transfers as
“under a plan confirmed” for purposes of 11
U.S.C. § 1146(c) ).

Likewize, the more natural reading here is that
the payments could fall "under” 4 plan only if the
plan remained in existence, The Supreme Court
concluded that a transfer likely hadn't fallen
“under” a plan if it hadn't been confirmed yet. See
PP. 1142—43, above. There is no reason for a
different result when a plan has expired.

Ms. Kinney insists thal even though the plan had
ended, she could informally cure her default by
making the late payments. But if those payments
came after the plan had ended, they wouldn't have
been "subject to™ or "authorized by” the plan. So
the statutory term "under” suggests that the
payments would permit a discharge only if they
had been made during the existence of the plan.

{2) Section 1307(c) does not control.

Ms. Kinney argues that § 1307(c) controls because
it is specific to dismissals. But & 1307(c) is no
more specific than § 1328(a) ; these sections
simply authorize the three possible auteomes
(dismiszal, conversion to a Chapter ¥ bankruptey,
or discharge). See Part 5(B)(1), above.
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Ms. Kinney also argues that § 1307(c) s
permissive language creates discretion to order
dismissal. The bank disagrees, arguing that the
court lacks discretion under § 1328(a) because the
five-year plan ended with an ongoing material
default.

According to Ms. Kinney, the bank's
interpretation erases § 1307 ’s use of the word
"may." We disagree, for the code still gives
discretion to the court in various situations
involving material defaults. For example, the
court has discretion to avoid dismissal of a
Chapter 13 case by

« permitting modification. of the
plan before it has ended and

« granting a hardship discharge.

See, e.g. , In re Hoggle , 12 F.3d 1008, 1011 (11th
Cir. 1994) (allowing a debtor to cure a default on
mortgage payments through modification of the
plan); 11 U.S.C. § 1328(b) — (c) {permitting a
court to grant a discharge based on partial
hardship despite the failure to complete the plan
payments). So even if the bankruptcy court lacked
discretion to regard Ms. Kinney's late payments
as "under the plan," the bank's interpretation
would still give effect to § 1307(c) ’s permissive
"may."

* %%

The bankruptcy code suggests that material
defaults cannot be cured after the plan has ended.
But § 1307(c) does not say whether payments can
be "under the plan" when they're made after the
plan has ended. So we must consider whether
other sections clarify the meaning of the phrase
"under the plan.”

(3) The other statutory provisions are
ambiguous on whether payments after the
five-year period are "under the plan."

The parties point to four other sections ( §§ 1322,
1325, 1328, and 1329 ) in debating whether
"payments under the plan" include payments

following expiration of the plan. These sections
are not conclusive, but the better interpretation is
that the late

[5 F.4th 1144]

payments are not "under the plan" if it has
already expired.

a. Sections 1322 and 1329 suggest that
payments after the plan's expiration are
not "under the plan,"

The bank argues that under §§ 1322 and 1329, a
debtor doesn't complete payments "under the
plan” if the payments come after the plan has
expired. As Ms. Kinney argues, these sections
don't remove the ambiguity. But they do suggest
that the late payments are not "under the plan."

Under § 1322, a Chapter 13 debtor cannot commit
to a plan lasting more than five years. 11 U.S.C. §
1322(d). And § 1329 permits some types of plan
modifications, including those extending or
shortening "the time for ... payments [under the
plan]." 11 U.S.C. § 1329{a)(2). But modified plans
are also subject to the five-year time lLimit, 11
US.C. § 1329(c). Together, §§ 1322 and
1329(a)(2) suggest that a late payment is simply
an effort to modify the plan by extending the time
for payment.

Suppose that after the accident, Ms. Kinney had
moved for an extension of time, asking the
bankruptey court to allow her to make the back
payments soon after the five-year period had
ended. As Ms. Kinney conceded in oral argument,
the court would have needed to deny the motion.
Oral Argument at 2:36—2:506.

Ms. Kinney nonetheless urges consideration of
her late payments as an informal cure rather than
an improper modification. But this approach
would nullify the code's restrictions on
modifications. See It re Scrivner , 535 F.3d 1258,
1263 (10th Cir. 2008) ("[T]o allow the bankruptcy
court, through principles of equity, to grant any
more or less than what the clear language of [the
code] mandates would be tantamount to judicial
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legislation and is something that should be laft to
Congress, not the courts,”) (quoting I'n re Alderete
, 412 F.ad 1200, 1207 (10th Cir. 2o005) ). How
could a bankruptey courl forgive a late payment
as an informal cure if the eourt couldn’t approve
the payment through a properly filed motion? So
g6 1322 and 1320(a)(2) suggest that a debtor
completes payments "under the plan® only when
the payments come during the plan's fiveyear

b. Sections 1325 and 1328 do not require us
to characterize payments after the five-
year period as payments under the plan.

Seetion 1325, Ms. Kinney relies partly on §
1325(a)(6), which requires confirmation of a plan
if "the debtor will be able to make all payments
under the plan and to comply with the plan.” n
U.5.C. § 1325(a)(6). The Third Circuit interpreted
this language to imply that a deblor can make
payments under the plan without complying with
the plan’s terms. In re Klaas , B58 F.ad 820, Bag-
30 (3d Cir. 2017).

But this language doesn’t show that post-plan
payments are “under the plan." For instance, a
debtor may make a late payment while the plan
remains in elfect. The late payment would not
"comply with" the plan, but could still be “under
the plan.” So the Third Cireuit's distinction sheds
no light on whether payments after the five-year
period are payments "under the plan.”

Section 1328. Ms. Kinney also argues that becanse
§ 1328(n) does not require timeliness for
"payments under the plan,” debtors need not
complete the plan payments within five years, We
disagree,

As Ms. Kinney points out, § 1307 elsewhere
requires "timaly” actions. 11 U.S.C. § 1307(ci3)—
{4). In those places, however, the code otherwise
gives mo guidanee on liming. For example, §
1307(ed(3) allows dismissal for “failure to file a
plan timely under section 1321 of this Htle” n
U.5.C. § 1307(c)(2) (emphasis added). Because

[5 F.4th 1145]

§ 1321 does not itsell specify a time requirement,
the term ~“timely” is needed to prevent overeager
creditors from moving to dismiss when the dehtor
still has time to file a plan.

But the term is unnecessary in § 1328(a) ; here the
phrase “under the plan® is naturally read to
require that a plan remain in effect when the
payments are made, See Fla. Dep't of Revenue u.
Piccadilly Cafereriaz, Inc ., 554 U5, 53, 45, 128
8.Cr, 2126, 171 L.Ed.2d 203 (2008). And it's not
clear whether "timely” here would mean that the
payments camoe

+ within the fve-year period or

« by the due-date for each monthly
pavment.

Either interpretation is reasonable,

-

The parties present competing arguments from
the statutory language, but none is conelusive. In
the end, there's no code provision that expressly
allows or prohibits a discharge when the debtor
has not completed the plan payments by the end
of the five-vear period. So the text is ambiguons.

Because the text is ambiguous, we “seek guidance
from Congress's intent, a task aided by reviewing
the legislative history." In re Geneva Steel Co .,
281 F.ad 1173, 1178 (10th Cir. 2002). Along with
the legislative history, we consider which
interpretation best fits the statutory language.
Cireuit City Stores, Inc. v, Adams , 532 U5 105,
119, 121 5.1, 1302, 149 L.Ed.2d 234 (2001).

In our view, the statutory language suggests that
Mz, Kinnev's late payments are not “under the
plan" because they came after the plan had
already ended. This suggestion is supported by
the legislative history of Chapter 13.

6. Congress intended to limit payments
under Chapter 13 plans to five years,
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The legislative history is also ambiguous, but
likewise supports the bank's interpretation of the
code.

"The principal purpose of the Bankruptcy Code is
to grant a ‘fresh start’ to the ‘honest but
unfortunate debtor.” " Marrama v. Citizens Bank
of Mass. , 549 U.S. 365, 367, 127 S.Ct. 1105, 166
L.Ed.2d 956 {2007) (quoting Grogan v. Garner ,
498 U.8. 279, 286-87, 111 S.Ct. 654, 112 L.Ed.2d
755 (1991} ). Concern for this purpose led the 1977
House Judiciary Committee to criticize the
frequency of court-supervised repayment plans
lasting seven to ten years:

[Ilnadequate supervision of debtors
attempting to perform under wage
earner plans have made them a way
of life for certain debtors.
Extensions on plans, new cases, and
newly incurred debts put some
debtors under court supervised
repayment plans for seven to ten
years. This has become the closest
thing there is to indentured
servitude; it lasts for an identifiable
period, and does not provide the
relief and fresh start for the debtor
that is the essence of modern
bankruptcy law.

House Judiciary Commitiee Report for the
Reform Act, H.R. Rep. No. 95-595, at 117 (1677),
reprinted in 1978 U.S.C.CAN. 5863, 6078
(footnotes omitted).

On the other hand, the 1977 House Judiciary
Committee regarded Chapter 13's predecessor as
"overly stringent and formalized." Id. The
Commitiee observed that Chapter 13 had
"simplifie[d], expand[ed], and mal[de] more
flexible wage earner plans.” Id. at 117-18,

The bank argues that allowing debtors to
informally cure their plans would lead to a
"slippery slope" that extends the duration of
plans, the evil that Congress tried

[5 F.4th 1146]

to prevent. This eoncern is not entirely
hypothetical. In In re Henry , 368 B.R. 606 (N.D.
Ill. 2007), the district court applied a flexible test
to allow a debtor to take an "extra 30 months"
beyond the 5-year plan, Id. at 701—02.

Despite the poiential for lengthy plans,
recognition of informal cures could permit fresh
starts by injecting flexibility into administration
of the plan.® Given the benefit of flexibility, the
Third Circuit views the five-year limit on plans as
a "shield" for debtors rather than as a "sword" for
creditors, In re Klaas , 858 F.3d 820, 830 (3d Cir.
2017). This approach makes sense because
dismissal or conversion to a Chapter 7 bankruptey
could hurt both the debtor and creditor.z

But the 1977 House Judiciary Committee Report
reflects Congress's concern as to "inadequate
supervision" and indefinite extensions of payment
plans. House Judiciary Committee Report for the
Reform Act, H.R. Rep. No. 95-595, at 117 (1977),
reprinted in 1978 U.S.C.C.AN, 5963, 6077. The
Committee apparently reasoned that

« what is best for an individual
debtor might not be what is best for
debtors as a whole and

+ strict deadlines are best for
debtors as a whole.

Second, the bankruptcy court points out that
without informal extensions, most Chapter 13
debtors would lack meaningful breathing room.
Appellant's App'x at 175. After 2005, Chapter 13
plans for above-median-debtors must last exactly
five years (unless the debtors are fully paying all
unsecured claims). See 11 U.S.C. § 1325(b)}4).2

Strict enforcement of the five-year period would
inevitably limit the court's flexibility when
debtors experience unexpected calamities in the
final stages of their plans. But Congress
presumably recognized the problem when
requiring plans to last five years and prohibiting
plan extensions. Indeed, Congress labelled the
section "Chapter 13 plans o have 5-year duration
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in certain cases.” Bankruptcy Abuse Prevention
and Congsumer Protection Act of 2005,

[5 Fgth 1ig7]

Pub. L. 109-8, Title I11, § 518, Apr. 20, 2005, 119
Stat. 23.

Recemt  legislation  suggests  congressional
recognition that the bankruptey eode prohibited
informal cures after expiration of the fve-vear
perind. In December 2020, Congress inserted a
new subsection "i" in 11 U.S.C. § 1328. The new
subsection allows discharges for debtors, like Ms.
Kinney, wha have “not completed payments to ..
a creditor holding a security interest in the
pringipal residence of the debor™ if

(2}A) the plan provides for the
curing of a default and maintenance
of payments on a residential
mortgage under § 1322(b)(5) ; and

(B} the debtor has entered into a
forbearance agreement or loan
modification  with the holder or
servicer ...

1 USC § 1328(iM2) ; Consolidated
Appropriations Act, 2021, Pub. L. 116-260, Div.
FF, Title X, § woo(b}1)=(2), Dec. 27, 2020, 134
Stat. g217. This provision, which was effective
upon enactment, expires in December 2021, Id,

This enactment suggests that (1) Congress realizes
that unexpected calamities prevent many Chapter
13 debtors, like Ms. Kinney, from timely paying
their mortgages and (2) Congress tried to soften
the blow without disturbing the code's other
limitations.

LR

S0 in our view, Congress intended to strictly limit
the time for payments under Chapter 13 plans.

7. Conclusion

We affirm the dismissal of Ms, Kinney's Chapter
15 case. Although the Code's language and
legislative history are ambiguous, both suggest
that Congress intended to limit Chapter 13 plan
payments to five vears.

If Ms. Kinney wanted to avoid a material default,
she needed a plan moedification. But the court
couldn't permit Ms. Kinney to cure her default
once the plan's five-vear period ended.

Given Ms. Kinney's material default, the plan's
expiration left the bankruptey court without
authority to grant a discharge. We thus affirm
dismissal of the Chapter 13 bankruptcy case.

EID, J., concurring in the judgment.

Although 1 agree with the majority's conclusion
that pavments made after the fve-vear payment
period cannot cure a  default and  permit
discharge, 1 write separately because I would not
find the statutory scheme to be ambiguous on this
point. Contra Maj. Op. at 1080-41, 1145.

Under the statutory scheme, a plan can caly last
five years. 11 U.S.C. § 1g22(d){1) ("the plan may
not provide for payments over a period that is
longer than 5 yvears™). As the majority points out,
a discharge can occur only when the debtor
“completfes] ... all payments under the plan.”
Maj. Op. at 1141 (citing 11 US.C. § 1328(a) ).
While the majority suggests that the term "under”
iz automatically ambiguous, id. at 1142, the
statutory language and context in this case show
that the plain meaning of "under” is "subject to.”
See Perviva v, Sessions , —— U5, ———, 138 5.
Ct. 2105, 2113, 217, 201 LEdz2d 433 (208)
{explaining that while the word “under” is a
“chameleon,” the "plain language and context” in
the case before it showed that "Congress hald]
supplied a clear and unambignous answer to the
interpretive case at hand”). As the majority
concludes, properly in my view, a payment cannot
be made subject to a plan if the plan no longer
exists—that is, if the five-year period has passed.
Maj. Op. at 1143, 1145. Given that Kinney did not
“complet[e] ... all payments under the plan,” as
required by § 1328(a), within five years, as
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required by § 1322, the bankruptey court was
without

[5 F.ath 1148]

jurisdiction to grant a discharge and properly
dismissed the case. There is no ambiguity here.
See A. Scalia & B. Garner, Reading Law 167
(2012) ("The text must be construed as a whole");
Pereira , 138 S. Ct. at 2116 (rejecting "strain[ed]"
efforts "to inject ambiguity into the statute”).t

The majority concludes that the language is
ambiguous because "[i]n the end, there's no code
provision that expressly allows or prohibits a
discharge when the debtor has not completed the
plan payments by the end of the five-year period."
Maj. Op at 1145. The majority then proceeds to
consider the legislative history of the statute,
concluding that it too is ambiguous. Id . at 1145.

It was not necessary for Congress to have added
an express provision regarding payments made
after the five-year period because the language
already provides for such a result: a plan expires
after five years, and payments cannot be "under"
a plan that has come to an end. Because the
majority's definition of ambiguity places an
untenable burden on Congress to expressly spell
out a result even where the result is plain under
application of existing statutory provisions, I
respectfully concur only in the judgment it
reaches,

Notes:

L The parties agree that Ms., Kinney's mortgage
payments during the plan were payments "under
the plan.”

2 Ms. Kinney notes that courts are divided on
whether the five-year period begins with the first
post-petition payment or after confirmation of the
plan. Appellant's Opening Br, at 4 n.1. But she
does not argue that the five-year period begins
after confirmation of the plan or contest the
bank's assertion that the five-year period began
on the due-date of the first payment. So Ms.

Kinney has waived any argument that the term
started after confirmation of the plan, See United
States v. Harman , 297 F.3d 1116, 1131 (10th Cir.
2002} (en banc) ("Arguments raised in a
perfunctory manner, such as in a footnote, are
waived."). Given this waiver, we assume without
deciding that the five-year period began with the
due-date of the first post-petition payment.

2 1In In re Klaas , the Third Circuit held that such
payments after five years are "under the plan."
858 F.3d 820, 827-33 (3d Cir. 2017). Before that
opinion, bankruptcy courts had divided on the
issue.

Many bankruptcy courts had concluded that
untimely payments are allowable under the plan.
Inre Hill, 374 B.R. 745, 749—50 (Bankr. 8.D. Cal.
2007) ; In re Hemry , 343 B.R. 190, 192—-93
(Bankr. N.D. Ill. 2006) ; In re Aubain , 296 B.R.
624, 634 (Bankr. E.D.N.Y. 2003) ; In re Brown ,
296 B.R. 20, 22 (Bankr. N.D. Cal. 2003) ; In re
Harter , 279 B.R. 284, 287-88 (Bankr. S.D. Cal.
2002) ; In re Black , 78 B.R. 840, 842—43 (Bankr.
S.D. Ohio 1987).

But many other bankruptey courts had disagreed,
concluding that untimely payments are not
"under the plan." In re Hanley , 575 B.R. 207,
217—19 (Bankr. E.D.N.Y. 2017) ; In re Ramsey ,
507 B.R. 736, 739 (Bankr. D. Kan. 2014) ; In re
Grant , 428 B.R. 504, 507-08 (Bankr. N.D. 11l
2010) ; In re Goude , 201 B.R. 275, 277 (Bankr. D.
Or. 1996) ; In re Jackson , 189 B.R. 213, 214
(Bankr. M.D. Ala. 1995) ; In re Woodall, 81 B.R.
17, 18 (Bankr. E.D. Ark. 1987).

4 Ms. Kinney points out that "nothing in the Code
mandates dismissal of a case with a confirmed
plan which ends up needing some exira time to
complete." Appellant's Opening Br. at 16 (quoting
In re Kiaas , 858 F.3d 820, 829 (3d Cir, 2017) ).
But this omission in the bankruptey code does not
necessarily imply discretion to grant a discharge
when the plan ends with a material default. To the
contrary, the existence of discretion may stem
from flexibility built elsewhere into the
bankruptey code. Such flexibility exists, for
example, when a debtor seeks a partial discharge




AMERICAN BANKRUPTCY INSTITUTE

Rir-'uu-y v. HSBC Bank USA, N.A. (In re Kinney), 5 F.4th 1136 i_u?rif__[:‘i_:-.'::;i 1

based on a hardship after committing a matarial
default. 11 U.S.C. § 1328(b).

5 Though the Supreme Court regarded the
competing interpretations of the statutory term
"under” as “credible,” the Court ultimately
declined 1o decide whether the term was
ambiguous facially or within the statutory
context. Piceadilly Cafetertas , 554 U.5. at 41, 47,
128 S5.Ct 2326, I[reespective of the term's
ambiguity, the Court interpreted the term "under”
based not only on the statutory text but also on
legislative intent. fd. at 47-52, 128 5.Ct. 2326
We've likewise considered legislative intent,
though the concurrence does not. See Part 6,
below,

& As an amicus, Ms. Kinney's Trustee contends
that attorney fees would skyrocket if every late
payment requires modification. Here, though, we
are addressing only the inability to cure a default
after the five-year period has ended. At that point,
the parties agree that the court cannot modify the
plan to permit future payments. In any event, we
must interpret the bankruptey eode as Congress
drafted it even if this interpretation would
increase legal expenses,

7 The alternatives to discharge may be harsh for
debtors, like Ms. Kinney, suffering unanticipated
setbacks late in a five-year payment period. To
soften the blow, Congress has added a temparary
provision  allowing  discharges  for  deblors
defaulting on mortgage payvments. 11 US.C. §
1329(i) (2021).

But the permanent alternatives—hardship
discharge, dismissal, and conversion—are tough.
The hardship discharge is not always available
and even when il is, the relief is limited to
unsecured debts. 11 US.C. § 1328(b), (e). And
after a dizmissal, the debtor does not get a fresh
start and might need to re-enter bankruptey or
continue in debt. 11 U.5.C. § 349. Conversion also
has downsides. For some Chapter 13 debtors,
conversion to Chapter 7 may not be available. See
11 U8.C. § 7or(h). And even if conversion to
Chapter 7 were available, it could jeopardize
debtors’ ability o remain in their homes. See 11
U.8.C. §726.

i Some exceptinns may exist, See In re Lanning |
545 F.ad 1269, 1274 n4 (1oth Cir. 2008) ("The
ruling on the relevant duration of the
commitment period is not at issue in this
appeal.”); see also Bankruptey Abuse Prevention
and Consumer Protection Act of zoos, Pub. L.
10g=8 (titling the relevant section of the bill
"Chapter 13 plans to have 5-year duration in
certain cases"); fn re Sisk, 962 F.ad 1133, 1146
{gth Cir. 2020) (concluding that 11 USC. §
1325(l)(4) requires the plan to last a minimum of
five years "only if the plan triggered an objection”
by a trustee or creditor).

1 In addition to Pereira , the majority cites to #la.
Dep't af Revenue v. Piccadilly Cafeterias, Inc .,
s54 UL.5. 53, 30-41, 128 5.Ct. 23206, 171 L.Ed.2d
203 (2008). That decision provides no support
for its finding of ambiguity, however, as it
assumed for the =ake of argument that the
language in that case was ambiguous. Id. at 41,
128 5.CL 2326.
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QUESTION PRESENTED

Whether a bankruptey court may grant a completion
discharge under 11 U.5.C. 1328(a) when a debtor misses
payments near the end of her Chapter 13 plan's five-
year commitment period but completes those payments
shortly after the end of that period,

(N
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T the Supreme Court of the United States

No. 21-599
MARGARET L. KINNEY, PETITIONER
v
HSBC BANK USA, N.A.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE

INTEREST OF THE UNITED STATES

This brief is submitted in response to the order in-
viting the Solicitor General to express the views of the
United States. Inthe view of the United States, the pe-
tition for a writ of eertiorari should be denied.

STATEMENT

1. a. The Bankruptcy Code provides various ways
for debtors in financial distress to discharge their finan-
cial obligations and obtain & “fresh start.” Grogan v.
Garner, 498 U.S. 279, 286 (1991). Most individual debt-
ors pursue relief under either Chapter 7 or Chapter 13
of the Bankruptcy Code. In Chapter 7, the debtor’s ex-
isting assets (subject to various exemptions) are liqui-
dated to pay off creditors, and the debtor may promptly
obtain a discharge. Harris v. Viegelahn, 575 U.S. 510,
512-514 (2015); see 11 U.8.C. 701 et seq. Alternatively,
Chapter 13 permits a debtor with regular income to re-

ey
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tain some existing assets, but the debtor must make
monthly payments from her disposable income under a
plan that typically lasts between three and five years.
See 11 U.S.C. 1301 et seq.; Harris, 575 U.S. at 514, A
Chapter 13 discharge ordinarily can be achieved only
after the debtor completes “all payments under the
plan.” 11 U.S.C. 1328(a).

A debtor seeking Chapter 13 relief is required to pro-
pose a repayment plan, which must (among other
things) set out how the debtor’s disposable income will
be used to repay creditors. See 11 U.S.C. 1321, 1322(a).
If the debtor’s income is below her State’s median, the
plan generally must inelude a commitment period of
3 years, “unless the [bankruptey] court, for cause, ap-
proves a longer period, but the court may not approve a
pericd that is longer than 5 years,” 11 U.8.C. 1322(d)(1);
see 11 U.S.C. 1322(d)(2), 1325(b)(4). If the debtor’s in-
come is at or above the state median, the standard eom-
mitment period is 5 years, 11 U.S.C. 1325(b)(4)(ii), and
“the plan may not provide for payments over a period
that is longer than 5 years,” 11 U.S.C. 1322(d}1).! A
debtor must commence plan payments within 30 days of
filing a plan if the court has not yet eonfirmed the plan.
11 U.B.C. 1326(a)(1).

b. Once the bankruptey court confirms a Chapter 13
plan, the plan binds the debtor and all creditors. 11
U.8.C. 1327(a). Two lypes of post-confirmation events
that occur in some cases are relevant here. First, “upon
request of the debtor, the trustee, or the holder of an
allowed unsecured claim,” a confirmed plan may be
modified in a number of specific ways. 11 U.S.C.

! A shorter commitment period is permitted “only if the plan pro-
vides for payment in full of all allowed unsecured claims over &
shorter period.” 11 U.S.C. 1325(b)(4)(B).
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1329(a). A modified plan “may not provide for payments
over a period that expires after the applicable commit-
ment period * * * unless the court, for cause, approves
a longer period, but the court may not approve a period
that expires after five years after such time.” 11 U.s.C.
1329(c). Second, at the request of the U.S. Trustee or
an interested party, the court “may convert” the case to
a Chapter 7 proceeding “or may dismiss” the case,
“whichever is in the best interests of creditors and the
estate, for camse.” 11 U.S.C. 1307(c). One form of
“cause” is a “material default by the debtor with respect
to 2 term of a confirmed plan.” 11 U.S.C. 1307(c)(6).

Tn some cases, conversion to Chapter 7 will have the
same effect as dismissal. The Bankruptey Code pre-
sumes that it would be an “abuse” for certain debtors—
including many with incomes above the state median—
to receive Chapter 7 relief, and if such a debtor cannot
rebut the presumption of abuse, her Chapter 7 case may
be dismissed. See 11 U.S.C. 707(b)(1), (2)(A)X({), and
(2)(B)().

Subjeet to certain exceptions, “as soon as practicable
after completion by the debtor of all payments under
the plan,” the bankruptey court “shall grant the debtor
a discharge of all debts provided for by the plan.” 11
U.S.C. 1328(z). That type of discharge is known as a
completion discharge. If the debtor “has not completed
payments under the plan,” she may still be eligible for
what is known as a hardship discharge, 11 U.S.C.
1328(b)(1), which is generally narrower in scope than a
completion discharge because certain categories of
debts usually covered by a completion discharge are not
covered by a hardship discharge. Compare 11 U.S.C.
1328(a)(1) and (2), with 11 U.S.C. 1328(c). To obtain a
hardship discharge, the debtor must establish that her
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“failure to complete * * * payments is due to circum-
stances for which the debtor should not justly be held
accountable” and that she meets additional require-
ments. 11 U.S.C. 1128(e); see 11 U.S.C. 1328(b)(2) and
(3). If a debtor is not eligible for a completion or hard-
ship discharge, the case will be dismissed or converted
to a Chapter 7 proceeding. See 11 U.S.C. 1307(a), (b),
and (¢).

2. a. Petitioner is an individual debtor who filed a
petition for Chapter 13 relief in the Bankruptey Court
for the District of Colorado in 2013, Pet. App. 26. At
the time of that filing, petitioner had an outstanding bal-
ance on the mortgage for her principal residence, which
she owed to respondent. See id. at 8. When petitioner
filed for bankruptey, she was current on her mortgage
payments. Ibid.

The bankruptey court confirmed petitioner’s plan in
May 2014. C.A. App. 118, The plan required petitioner
to pay her disposable income to the Chapter 13 Trustee,
who then distributed those funds to unsecured credi-
tors. See id. at 111. Petitioner’s monthly income was
above her State’s median, so the plan specified that she
was required to make those payments for five years
starting on November 25, 2013. /d. at 110-111. The plan
also required petitioner to make direet payments to cer-
tain secured ereditors, including respondent. Pet. App.
25; C.A. App. 112, 115, Those were treated as payments
under petitioner’s bankruptey plan. Pet. App. 3; see
8 Collier on Bankruptcy 11328.02, at 1328-8 to 1328-8.1
(Richard Levin & Henry J. Sommer eds., 16th ed. 2021)
(Collier).

The five-year commitment under petitioner’s plan
was scheduled to end in November 2018. Pet. App. 26.
In July 2018, respondent filed a document with the
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bankruptey court confirming that petitioner was eur-
rent on her morigage payments. Ibid; zee Fed. .
Bankr. P. 3002.1(f). But petitioner failed to make mort-
gage payments due on Seplember 1, October 1, and No-
vember 1, 2018, resulting in an arrearage of 32,978.18,
Pet. App. 26-27; C.A. App. 147, Aceording to petitioner,
she missed these payments beeause her injuries from a
March 2018 car accident resulted in multiple surgeries
and substantial medical expenses. Pet. App. 4, 46.

In December 2018, respondent moved to dismiss pe-
titioner's bankruptey case under Section 1307(e)(5), ar-
guing that petitioner's failure to make the three mort-
gage payments was a material default with regard to
her confirmed plan. Pet. App. 27; C.A. App. 125-127. In
February 2019, while respondent’s motion to dismiss
was pending, petitioner made the three missing pay-
ments in full. Pet. App. 27,

b. The bankruptey court entered an order dismiss-
ing the case, but delayed finalizing the order to permit
petitioner to instead convert the caze to Chapter 7. Pet.
App. 25-34; see id. at 37. The court held “that the Bank-
ruptey Code does not permit the Debtor additional time
to cure plan arrearages after the plan has ended.” [d
at 25-26. And the court found that petitioner's “failure
to timely pay her mortgage payments during the five-
year applicable commitment period constitutes a mate-
rial default” and “is cause for dismissal™ under Section
1307(e)(5). fd. at 52.

Petitioner did not move to convert the case to Chap-
ter 7; she inzstead moved for reconsideration of the dis-
missal, which was denied. Pet. App. 37-50. The bank-
ruptey court then entered a final order of dismissal. Id
at 35.
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3. On direct appeal from the bankruptey eourt to the
court of appeals under 28 T.S.C. 158(d)(2}, the court of
appeals affirmed. Pet. App. 1-24.

a. The court of appeals identified “ambiguity inher-
ent in the combination of” relevant provisions of the
Bankruptey Code about whether a debtor’s payments
after the expiration of a plan’s five-year term can cure
a default and permit a discharge. Pet. App. 7. The court
observed that Section 1328(a) requires discharge “as
soon as practicable after completion by the debtor of all
payments under the plan,” 11 U.S.C. 1328(a), but does
not address whether to count payments made after the
plan ends. Pet. App. 7a. The court further observed
that Section 1307(c}(6), which permits but does not re-
quire dismissal for material default, “implies some dis-
cretion.” Id. at 8. Although those provisions “don’t de-
finitively resolve the extent of discretion over dismissal
and discharge,” the court eoncluded that they “suggest
that discharge is unavailable when the plan ends with
an ongoing material default.” Id. at 7 (emphasis omit-
ted). In the court’s view, “the more natural reading” of
Section 1323(a) is that payments can “fall ‘under”’ a plan
only if the plan remained in existence” at the time the
payments were made. Id. at 11. The court also stated
that treating “late payments as an informal cure * * *
would nullify” Section 1329(e), which prohibits plan
modifications that would provide for payments over a
period longer than five years. Id. at 14.

To resolve the perceived ambiguity in the Bank-
ruptey Code, the eourt of appeals turned to legislative
history. Pet. App. 17-22. The court noted that, when
Congress adopted the five-year limit on commitment
periods, the House Judiciary Committee expressed con-
cern about “indefinite extensions of payment plans.” Id.
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at 19 (citing H.K. Rep. No. 595, 95th Cong., 1st Sess.
{1977) (House Report)). The court therefore eoncluded
that “Congress intended to strietly limit the time for
payments under Chapter 13 plans.” Id. at 22. Inreach-
ing that conclusion, the court indicated that it disagreed
with the Third Cireuit's decision in In ve Kloas, 858
F.3d 820 (2017). Pet. App. 7, 15, 18,

Applying its rule to petitioner, the court of appeals
held that, “[gliven [her] material default, the plan's ex-
piration left the bankruptey court without authority to
grant a discharge.” Pet. App. 22.°

b. Judge Eid concurred in the judgment. Pet. App.
2924, In her view, there was no need to consult legis-
lative history because the statutory scheme unambigu-
ously provides that “a plan expires after five years, and
payments cannot be *under’ a plan that has come to an
end.” fd. at 24.

DISCUSSION

A bankruptey court generally cannot dismiss or con-
vert a Chapter 13 case over a debtor’s objection without
first finding “cause”—such as a material default by the
debtor. 11 11.8.C. 1307(e). And a mere failure to make
a plan payment is not automatieally a material default.
Rather, a court must consider the totality of the eireum-
stances before dismissing or converting a Chapter 13
ease on that basis.

The eourt of appeals erred to the extent it declined
to apply that principle to payments missed near the end
of a five-year commitment period and instead held that

: The court. of appeals also found that petitioner forfeited any ar-
gument that her five-year enmmitment period commenced when the
plan was conflrmed in May 2014, rather than when the first payment
was due in November 2013, Pat. App. 3.
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a completion discharge is eategorically unavailable
whenever a payment is made after that period. None of
the Bankruptey Code provisions governing the ap-
proval, modification, or dismissal of Chapter 13 plang
requires the Tenth Circuit’s approach. If Congress had
wanted to adopt that rigid and unforgiving rule for any
payment outstanding at the moment the five-year pe-
riod ends, it could have made that clear. The court’s
rule undermines the Bankruptcy Code’s goals for both
debtors and creditors and produces absurd and inequi-
table results, especially for debtors who unknowingly
have a small outstanding balance at the end of five
years.

Despite the disagreement between the Third and
Tenth Circuits, the question presented does not war-
rant this Court’s review at this time. No other court of
appeals has addressed the question presented, and it
does not appear to have been frequently litigated in the
lower courts. Moreover, the full scope of the Tenth Cir-
cuit’s decision is unclear. This Court should therefore,
at a minimum, defer consideration of the question pre-
sented until the Tenth Circuit clarifies the reach of its
rule.

A. The Court Of Appeals Erred To The Extent It Held That
A Bankruptey Court Must Deny A Debtor A Completion
Discharge If She Fails To Make All Payments Within
The Five-Year Commitment Period

1. If all goes as intended in a Chapter 13 bank-
ruptey, the case proceeds as follows: the debtor pro-
poses a plan; the bankruptey court approves the plan;
the debtor may seek and the court may grant plan mod-
ifications; and, once the debtor has completed the plan
payments, the court grants the debtor a completion dis-
charge. See pp. 2-4, supra. One way that process can
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be derailed is by a conversion or dismissal “for cause.”
11 U.8.C. 1307(e). Enumerated forms of “cause” in-
clude “unreasonable delay by the debtor that is preju-
dicial to creditors” and “material default by the debtor
with respect to a term of a confirmed plan.” 11 U.S.C.
1307(c)(1) and (6). But in the absence of cause, a debtor
who makes all her payments is entitled to a completion
discharge.

The court of appeals erred to the extent that it held
that a bankruptcy court must automatically deny a
debtor a completion discharge if she fails to make all
payments within the five-year commitment period. As
lower courts have repeatedly found in Chapter 13 cases,
whether missed payments are a material default de-
pends on the “totality of circumstances™ sometimes
they are, but sometimes debtors are permitted to make
up for missed payments. In re Brown, 70 B.R. 10, 12
(Bankr. S.D. Ohio 1986); see 8 Collier 11807.04, at 1307-
20.* When determining whether the fallure to make

3 For decisions finding material default when debtors failed to
make payments, see, e.g., In re Silva, No. 21-556873, 2022 WL
2340802, at *1 (9th Cir. June 29, 2022); In re Roberts, 279 B.R. 396,
399-400 (B.A P. 1st Cir. 2000), aff’d, 279 F.3d 91 (1st Cir. 2002); Ev-
ans v. Stackhouse, 564 B.R. 513, 530-533 (E.D. Va. 2017); I'n.re For-
mamneck, 534 B.R. 29, 32-35 (Bankr. D. Colo. 2015); In ve Heinzle,
511 B.R. 69, 81-83 (Bankr. W.D. Tex. 2014); In re King, 217 B.R.
623, 626 (Bankr. S.D. Cal. 1998). For decisions finding no material
default when debtors failed to make payments, see, e.g., Sievers v.
Green, 64 B.R, 530, 530-531 (B.A.P. 9th Cir. 1986); In re Durben, 70
B.R. 14, 15-16 (Bankr. S.D. Ohio 1986); I re Brown, 70 B.R. at 11-
12; In re Pizzullo, 33 B.R. 740, 742 (Bankr. E.D. Pa. 1983); in e
Jarvis, 24 B.R. 46, 47-48 (Bankr. D. Vt. 1982). For decisions recog-
nizing that debtors may be permitted to make up missed plan pay-
ments in some situations, see, e.g., Ferrell v. Countryman, 398 B.R.
857, 860-861, 865-866, 868 (E.D. Tex. 2009); % re Nicksion, 631 B.R.
475, 480-481 (Bankr. D. Kan. 2021); In re Wilson, No. 04-29916, 2008
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payments is a material default, a court may consider a
variety of factors, including (1) “why such payments
were not made,” In re Howell, 76 B.R. 793, 795 (Bankr.
D. Or. 1986); (2) whether the debtor “intentional[ly]
failled] to make payments at a time when the debtor was
financially able to do 20,” tbid.; (3) “whether the failure
of performance will result in creditors receiving less
than they would have [otherwise] received,” I'n re Jaha-
nian, No. 08-10030, 2009 WL 3233161, at *3 (Bankr.
E.D. Va. Sept. 28, 2009); and (4) whether the debtor
“will be able to make up the missing payments over the
remaining term of the Plan,” In re Wilson, No. 04-
29916, 2008 WL: 4865587, at *1 (Bankr. D. Md. Nov. 7,
2008).

Thus, as relevant here, when a creditor seeks dismis-
sal because a debtor is late on a payment, a bankruptey
court cannot simply dismiss or convert the case on that
basis. Rather, the court must first determine that the
late payment constituted a material default under Sec-
tion 1307(c)(6). The court of appeals appears to have
rejected that approach when it comes to a late payment
that oceurs after the end of the five-year commitment
period. But, for the reasons discussed below, nothing in
the Bankruptey Code requires that late payments at the
end of the five-year period be treated differently from
late payments during the five-year period. If Congress
had wanted to impose differential treatment with such
harsh results, it would have been clear. There is there-
fore no basis for a strict rule barring a completion dis-
charge whenever a debtor has an outstanding payment
at the conclusion of year five, but later makes that pay-
ment.

WL 4865587, at *1 (Bankr, D. Md. Nov. 7, 2008); In re Howell, '16
B.R. 793, 793-795 (Bankr. D. Or. 1986).
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2. None of the Bankruptey Code provisions govern-
ing Chapter 13 plans, their modification, or discharges
under them prohibits a completion discharge just be-
cause the debtor fails to make a payment before the con-
elusion of the five-year commitment period.

a. To be confirmed, a Chapter 13 “plan may not pro-
vide for payments over a period that is longer than
5 years.,” 11 U.S.C. 1322(d)(1); see 11 U.S.C. 1322(d)(2)
(barring a bankruptey court from “approv[ing] a period
that is longer than 5 years”). By placing limits on the
“commitment period,” 11 U.S.C. 1325(b)(4) (emphasis
added), and barring plans that “provide for payments”
beyond five years, 11 U.8.C. 1322(d)(1) (emphasis
added), Congress addressed only the length of the pay-
ment schedule—not what happens when a payment is
untimely. See 8 Collier T 1322.18, at 1322-62.6 (“[Tlhe
fact that a debtor does not actually conclude the pay-
ments within the stated period does not constitute a vi-
olation of section 1322(d).”). Had Congress wanted to
adopt a more stringent rule, it could have used language
that referred to more than the plan’s approved length—
such as stating that “no payment shall be aceepted or
payable after five years.”

The limits on commitment periods in Chapter 13 re-
payment plans therefore do not speak to whether or
when a late payment is permitted. That is eonfirmed by
the Bankruptey Code’s overarching distinction between
the prerequisites for confirmation and the conditions
for discharge, dismissal, and conversion. For example,
at confirmation, a bankruptey court must determine that
“the debtor will be able to make all payments under the
plan and to comply with the plan.” 11 U.8.C. 1825(2)(6).
But if it turns cut, after confirmation, that a debtor is
unable to make all payments or comply with the plan, the
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confirmation provisions do not control. Rather, the
court must consider whether post-confirmation modifi-
cation is appropriate under 11 U.S.C. 1329 or whether
the case should be dismissed or converted for cause un-
der Section 1307(c). Similarly, if a debtor fails to com-
plete all payments by the conclusion of a eonfirmed plan,
the confirmation provisions do not control—much less
compel automatic dismissal or conversion. Nor do the
provisions governing plan modifications. Although a
bankruptey court “may not approve” a modification that
would permit a plan’s commitment period to “expire[]
after five years,” 11 U.8.C. 1329(c), that limitation does
not dictate whether dismissal or conversion is required
if an outstanding payment is made after that period ex-
pires.

b. The Bankruptey Code’s discharge provisions like-
wise do not bar a completion discharge in all eases in
which a debtor was missing a payment at the end of the
five-year period but subsequently made the payment.
Section 1328(a) provides that “as soon as practicable af-
ter completion by the debtor of all payments under the
plan” the bankruptey court “shall grant the debtor a
discharge.” 11 U.8.C. 1328(a). The timing of the dis-
charge depends on what is “practicable” after the com-
pletion of “payments under the plan,” not after the ex-
piration of the commitment period. [bid. But a late
payment—whether it oceurs during or after the com-
mitment period—may still be a payment “under the
plan.”

The preposition “under” “can have many different
meanings in different contexts.” In re Hechinger Inv.
Co., 335 F.3d 243, 252 (3d Cir. 2003) (Alito, J.). In the
context of Section 1328(a), the most applicable defini-
tion is “[s]ubject to the restraint or obligation of.” The

23 L
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American Heritage Dictionary of the English Lan-
guage 1395 (1975) (American Heritage); see Webster’s
Third New Internctional Dictionary of the English
Language 2487 (1976) (Websler’s) (def. 8a: “required
by : in accordance with : bound by™); 18 The Oxford Eng-
lish Dictionary 949 (2d ed. 1989) (OFD) (def. 14b: “With
words denoting an obligation, compact, or formal en-
gagement: Subject to, bound or constrained (legally or
morally) by.”). The dictionaries’ examples of that mean-
ing include “under contract,” “[under] contraet to de-
liver,” and “rights [under] the law.” American Heritage
1395 (italics omitted); Webster’s 2487.

A payment is therefore made “under the plan,” 11
U.S.C. 1328(a), if it is one that the plan “obligled],”
American Heritage 1395, or “required,” Webster’s 2487,
the debtor to make. That means that a debtor has “com-
pletled] *** all payments under the plan,” 11 U.S.C.
1328(a), when she has made all payments required by
the plan. That remains true even if a required payment
was late. Neither the definition of “under” nor the stat-
utory context forbids a late payment or imposes an
absolute timeliness requirement.® Although Section
1328(a) requires all payments to be made before a com-
pletion diseharge, it does not reference the timing of
payments. And, while varicus provisions state that a
bankruptey court may not impose a commitment period
of more than five years, those provisions do not suggest
that a confirmed plan automatically “is no longer in

4 The only non-obsolete definition of “under” that refers to a time
period, encompassing the reign of an individual ruler, is inapposite.
See 18 OED 951 (def. 11a: “With names or designations of rulers,
passing into the sense of ‘during the reign or administration of”, ‘in
the time or period of”.”); Webster’s 2487 (def. 10b: “during the reign
or administration of”).
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foree” or that late payments are barred after five years.
Br. in Opp. 13.

That reading accords with common parlance. For
example, consumers routinely enter into eell-phone con-
tracts that include a term of service and require
monthly payments. When a consumer is late in making
a monthly payment in the beginning or middle of the
contract peried, nobody thinks that the late payment is
not made “under” the plan. Similarly, if a payment is
outstanding at the end of the contract, but is made
shortly thereafter, it still satisfies an obligation “under”
the contract. By the same token, payments required by
a Chapter 13 plan that are made after the plan’s five-
year commitment period are payments under that
plan—though in some cases their lateness may make
dismissal or conversion for material default or prejudi-
cial delay appropriate.

Contrary to respondent’s assertion (Br. in Opp. 13),
this Court’s decision in Florida Department of Revenue
v. Piccadilly Cufeterias, Inc., 554 U.S. 33 (2008), does
not suggest that the phrase “under the plan” in Section
1328(a} barsg a completion discharge if a payment is
made after five years. In Piccadilly the Court held that
11 U.S.C. 1146(a), which provides that the transfer of a
security “under a plan confirmed under seetion 1129 or
1191 of this title[] may not be taxed under any law im-
posing a stamp tax,” does not apply to transfers that oc-
cur before a plan is confirmed. 554 U.S. at 52-53.
Adopting a definition of “under” similar to the applica-
ble one here, the Court found that “under a plan con-
firmed,” 11 U.S.C. 1146(a), was best “read to mean ‘with
the authorization of® or ‘inferior or subordinate’ to its
referent, here the confirmed plan.” Piccadilly, 554 U.S.
at 39. The Court observed that “a transfer made prior
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to the date of plan confirmation cannot be subject to, or
under the aulthority of, somelhing that did not exist at
the time of the transfer—a confirmed plan.” Id. at 40,
Pieeadilly's textual analysis therefore hinged on what
it means to be a “plan confirmed.” 11 U.S.C. 1146(a)
{emphasis added). Iere, there is no question that the
plan was confirmed well before petitioner's late pay-
ment.

And Piecadilly does not stand for the broad proposi-
tion that a payment is only “under the plan” if it oceurs
within the commitment period. Piccadilly analyzed
plan eonfirmation—which oceurs on a certain date pur-
suant to a specific court order. See 654 U.S, at 37, But
no order terminating the plan is entered precisely at the
end of the commitment period. Hather, at some time
thereafter, the debtor will seel a discharge under See-
tion 1828(a) or, if the debtor has failed to eomply with
the plan, a party or the U.5. Trustee will seek dismissal
or conversion under Section 1307(c).

¢. Meither the court of appeals nor respondent has
identified a Bankruptey Code provision that automati-
cally bars a bankruptey court from granting a comple-
tion discharge if a Chapter 13 debtor fails to make all
payments within five years, If a debtor fails to make all
plan payments by the end of that period, a court, on a
proper motion, should consider whether the failure to
make timely payments is a material defanlt or otherwise
constitutes cause to convert or dismiss the caze, See 11
U.5.C. 1307(¢). In such situations, courts should be
guided by the general considerations for determining
whether a default is material. See pp. 9-10, supra. Of
course, if a default is immaterial, the debtor still must
“camplet[e]” any missing payments before receiving a
completion discharge. 11 U.S.C, 1328(a).
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3. The broader statutory context supports an ap-
proach that permits some debtors who complete their
plan payments after five years to obtain completion dis-
charges. As an initial matter, debtors who fall behind
on payments during the five-year period may be per-
mitted to make up those payments in some cases. See
pp. 9-10, supre. And nothing in the Bankruptcy Code
Jjustifies “denying that opportunity to debtors after a
lengthy track record of good faith payments” and
thereby “‘impos[ing] a standard of perfection at the
conclusion of the plan term that does not exist at any
other point in the case.”” In re Klaas, 858 F.3d 820, 831
(3d Cir. 2017) (citation omitted). Indeed, the rule in the
decision below undermines “a central purpose of the
Code”: to “provide a procedure by which certain * * *
debtors can reorder their affairs, make peace with their
creditors,” and be “‘unhampered by the pressure and
discouragement of preexisting debt.’”” Grogan v. Gar-
ner, 498 1.8, 279, 286 (1991) (citation omitted). In many
situations, permitting a brief period for the debtor to
complete payments will best serve both the debtor’s in-
terest in obtaining a completion discharge and the ered-
itor’s interest in receiving its payments. The facts of
this case illustrate the point: Once petitioner made up
the missed mortgage payments, respondent repeatedly
disavowed any interest in the dismissal of petitioner’s
case. See C.A. Doc. 10110366727 (June 25, 2020); Br. in
Opp. 11-12.

The court of appeals’ approach could also ereate re-
sults bordering on the absurd. For example, a plan may
require payment of a fee that the debtor is not notified
about until after the five-year commitment peried ends.
See In re Klaas, 858 I".3d at. 824, 833 & n.1. And U.S.
Trustees have informed this Office that they are aware
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of situations in which a debtor, because of a calculation
error or mistake, owes less than $100 after the applica-
ble commitment period has ended. Under a striet read-
ing of the Tenth Circuit's rule, such a debltor would
be automatically barred from obtaining a completion
discharge—even if the debtor believed she had timely
made all plan payments, the caleulation error was not
her fault, and she paid promptly after learning of the
outstanding amount.

4. Because the statutory text and context resolve
the meaning of the relevant statutory provisions, there
is no need to consult legislative history. See Food Mkiy.
Inzi, v. Argus Leader Media, 139 5. Ct. 2356, 2364
(2019). In any event, the legislative history invoked by
the court of appeals does not support its approach, The
House Judiciary Committee’s Report stated that the
predecessor to the Bankruptey Code permitted too
many “[e]xtensions on plans” that “put some debtors
under court supervised repayment plans for seven to
ten years.” House Report 117. The Committee eriti-
cized such plans as “the closest thing there is to inden-
tured servitude,” in that they “last] ]| for an [unidentifia-
ble] period, and do[] not provide the relief and fresh
start for the debtor that is the essenee of modern bank-
ruptey law.” Thid.

That eriticism does not suggest that the Committee
drafted a rule that completely disallows payments after
the five-year commitment period—and thereby pre-
vents a completion discharge. Such a strict rule would
frustrate the Committee's desire to provide “relief and
[a] fresh start for the debtor.” Housze Report 117, And
the Committee did not indicate that the five-year cap on
Chapter 13 plans—which was meant to shield debtors
from indefinitely long repayment periods—would also
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be a sword preventing debtors from obtaining relief for
minor payment anomalies that happen to arise at the
end, rather than the beginning or middle, of their plans.
See In re Klaas, 858 F.3d at 830.

5. Respondent’s and the court of appeals’ remaining
substantive arguments lack merit. Permitting late pay-
ments in appropriate cases does not “nullify” Section
1329(e)’s requirement that a plan may not be medified
to extend beyond five years. Pet. App. 14; see Br. in
Opp. 13-14. A debtor who fails to make all payments by
the end of five years must be prepared to rebut any
claim of material default and ecomplete the payments in
order to obtain a completion discharge. See p. 15, su-
pra. That approach best accounts for both Section
1329(c)'s limits on modification and Section 1307(c)’s
proviso that a case may not be dismissed or converted
over a debtor’s objection absent eause (such as a mate-
rial default). And, just as an immaterial late payment
during the five-year period does not “nullify” the Bank-
ruptey Code’s general timeliness requirements, permit-
ting a debtor to rectify an immaterial payment failure
at the end of five years does not “nullify” Section
1329(e).

Respondent suggests (Pet. 17-18) that conversion to
Chapter 7 will provide relief to Chapter 13 debtors who
miss payments at the end of their repayment plans. But
conversion to Chapter 7 will have the same effect as dis-
missal in some cases. See Hamilion v. Lanning, 560
U.8. 505, 523 (2010); see also p. 3, supra. Similarly, con-
trary to respondent’s suggestion (Br. in Opp. 4), a hard-
ship discharge under Section 1328(b)(1) is unlikely to
provide relief to many debtors. To obtain a hardship
discharge, a debtor must establish, among other things,
that she “fail[ed] to complete” plan payments. 11 U.8.C.
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1328(b)(1). A hardship discharge therefore appears to
be unavailable to debtors like petitioner, who made up
her missed plan payments before the bankruptey court
determined whether dismissal or discharge was appro-
priate. At the same time, encouraging debtors “to with-
hold the remainder of the plan funding that they have
at their disposal” in order to be eligible for the more
limited discharge associated with non-completion does
not “make sense,” as it “deprive[s] creditors of those
distributions,” which disserves a basic purpose of Chap-
ter 13. In ve Klnas, 858 ¥.3d at 831. Thus, in Hamilion
v. Lanning, this Court declined to adopt a “mechanical
approach” to Chapter 13 in part because it would “pro-
duce senseless results” by “denyling] creditors pay-
ments that the debtor could easily make.” 560 U.S. at
520.

B. The Question Presented Does Not Warrant This Court’s
Review At This Time

Although the court of appeals’ decision is erroneous,
and although it conflicts with a decision from the Third
Circuit, further review of the question presented is un-
warranted at this time. This issue appears to have been
litigated infrequently. And the Tenth Circuit should
have the opportunity to clarify the reach that its deci-
sion will have.

1, Ag respondent appears to acknowledge (Br. in
Opp. 6-10), the court of appeals’ decision eonflicts with
the Third Cirenit’s decision in In re Klaas, supra. Al-
though the facts here differ from those in In re Klags—
which involved debtors who were unaware of an end-of-
plan shortfall resulting from unpaid fees for the Chap-
ter 13 Trustee, 858 F.3d at 824 & n.1, 833—the Third
Circuit’s rule is incompatible with the rule that the
court of appeals appears to have adopted in this case.
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Instead of imposing a bright-line rule barring a comple-
tion discharge whenever a debtor has not completed all
payments within five years, the Third Circuit held that
“bankruptey courts have diseretion to grant a brief
grace period and discharge debtors who cure an arrear-
age in their payment plan shortly after the expiration of
the plan term.” Id. at 823. And the Third Cireuit in-
structed bankruptey courts contemplating payments af-
ter the five-year period to examine the sort of factors
that they normally consider when determining whether
a debtor has materially defaulted. Id. at 831-833.

But as the shallowness of the split suggests, the
question presented appears to have been litigated infre-
quently and therefore does not eurrently warrant this
Court’s review. Petitioner and the court of appeals
identify (Pet. 10-12; Pet. App. 7) only 16 other cases in
the past 35 years in which bankruptey courts have con-
fronted the question of how to treat missing payments
at the end of five years. It is therefore not clear that
this case presents a sufficiently “important matter” for
this Court’s review. Sup. Ct. R. 10(a).

2. The question presented also does not warrant this
Court’s review at this time because the breadth of the
court of appeals’ decision is unclear. The decision below
could be understood to adopt a sweeping rule that bars
a bankruptey court from granting a debtor a completion
discharge whenever any payment comes after the five-
year window closes. But the decision alternatively
could be read more narrowly, as holding that if a late
payment after the end of the five-year period consti-
tutes a material default, only then is a court prehibited
from granting a completion discharge.

That reading is possible because the issue of materi-
ality was not briefed by petitioner in the court of ap-
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peals; she did not contest the bankruptey court’s deter-
mination that her three untimely mortgage payments
constituted a material default under Section 1307(c)(6).
See Pet. C.A. Br. 8-11, 16; see also Resp. C.A. Br. 26 n.5
(noting that petitioner “does not argue in her brief that
the three missed mortgage payments were immate-
rial”). The court of appeals therefore may not have in-
dependently congidered whether the default in this par-
ticular case was material, see Pet. App. 5, 7, 8, 12-13, 22,
and instead may have taken the materiality of the de-
fault as a “[gliven,” id. at 22. It is therefore possible
that, in the future, the Tenth Cireuit will limit the deci-
sion below by directly considering the materiality ques-
tion. The court could held that some missed payments
at the end of a five-year plan are immaterial—perhaps
depending on their amounts and the degree of lateness
in ultimate payment—and that the rule in this case does
not. bar a completion discharge when the default is im-
material. Such an interpretation would limit the effects
of the court’s decision in this case and reduce any need
to resolve the shallow cireuit split.

This Court should therefore, at a minimum, defer re-
view of the question presented until the court of appeals
has an opportunity to clarify the scope of the decision
below. That approach is particularly appropriate be-
cause petitioner did not seek en bane rehearing, and, to
the government’s knowledge, neither a court of appeals
panel nor the en bane court has had an opportunity to
interpret the decision below.
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CONCLUSION
The petition for a writ of certiorari should be denied.
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Hon. Robert D. Berger was appointed as a U.S. Bankruptcy Judge for the District of Kansas in
Kansas City on Oct. 16,2003, and was reappointed on Oct. 16, 2017. Prior to his appointment, Judge
Berger practiced law as a bankruptcy and insolvency specialist representing debtors and creditors,
and was among the first group of attorneys in Kansas and Missouri to be certified by the American
Board of Certification in both consumer and business bankruptcy law. Judge Berger is a member
of ABI and the National Conference of Bankruptcy Judges, and a founding member of the Kansas
Chapter of the Federal Bar Association. He also is a chapter author for Collier on Bankruptcy, Col-
lier Bankruptcy Practice Guide, Kansas Bankruptcy Handbook and Practitioner’s Guide to Kansas
Family Law. Judge Berger is a frequent lecturer and he has authored articles for various publications,
including The Washburn Law Journal, ABI Journal and the Journal of the Kansas Bar Association.
He received his B.A. in history and political science from the University of Kansas in 1983 and his
J.D. from Washburn University School of Law in 1986.

Gregory A. Burrell is a chapter 13 trustee in Minneapolis, appointed in 2013, and is a licensed at-
torney in Louisiana and Minnesota. He started his legal career with Murray & Murray Law firm as
a consumer attorney representing debtors in chapter 7 and 13 bankruptcies, businesses in chapter 7
bankruptcies and the chapter 7 trustee in various litigation. Mr. Burrell founded a bankruptcy law
clinic at Southern University Law Center, where he led student attorneys, who filed chapter 7 bank-
ruptcies free of charge on behalf of individuals living below the poverty line. He also served as staff
attorney to the chapter 13 trustee in the Western District of Louisiana. Mr. Burrell is a permanent
member of the Bankruptcy Practice Committee in the District of Minnesota, a current NACTT board
member and treasurer-elect for NACTT. He is very involved in the topic of equal justice under the
law for marginalized communities and what can be done to correct such concerns within the bank-
ruptcy system. Mr. Burrell received his Bachelor’s degree in political science from Xavier Univer-
sity with a minor in business administration, and his J.D. from Southern University Law Center.

Kristina S. Crump is a partner at Coons and Crump LLC in Lawrence, Kan., and has been practic-
ing bankruptcy law exclusively since 2013. She focuses her practice on representing individuals and
small business owners in chapter 7 and 13 cases throughout Kansas and Western District of Mis-
souri. Prior to working in the legal field, Ms. Crump worked for a local Community Action Agency
in Kansas, dedicated to helping people living in poverty. After leaving her nonprofit job, she con-
tinued to be involved in the community by serving on Head Start Policy Council and later the East
Central Kansas Economic Opportunity Corporation board of directors. Ms. Crump received her B.A.
from Our Lady of the Lake University in San Antonio, her M.B.A. from Baker University in Kansas
and her J.D. from the University of Kansas.
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