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FA,R DE%7 C2LLEC7,21 PRAC7,CES AC7 

48,C. REFERE1CE 
%asic Definitions  
� ���� D��� 'HILQLWLRQ RI D &RQVXPHU DV DQy QDWXUDO SHUVRQ REOLJDWHG RQ RU DOOHJHGOy 

REOLJDWHG RQ D GHEW  

� ���� D��� 'HILQLWLRQ RI D 'HEW DV DQ REOLJDWLRQ IRU PRQHy� JRRGV� LQVXUDQFH� RU VHUYLFHV 
IRU SULPDULOy SHUVRQDO� IDPLOy� RU KRXVHKROG SXUSRVHV 

� ���� D��� 'HILQLWLRQ RI D 'HEW &ROOHFWRU DV FROOHFWRUV� FROOHFWLRQ DJHQFLHV� ODZyHUV� 
IRUPV ZULWHUV 

Contacting 7hird Parties 

� ���� E��� &RQWDFW RI 7KLUG 3DUWy� )DLOHG WR LGHQWLIy WKHPVHOYHV� RU IDLOHG WR VWDWH WKDW 
FROOHFWRU LV FRQILUPLQJ RU FRUUHFWLQJ ORFDWLRQ LQIRUPDWLRQ  

� ���� E��� &RQWDFW RI 7KLUG 3DUWy� 6WDWHG WKDW WKH FRQVXPHU RZHV DQy GHEW  

� ���� E��� &RQWDFW RI 7KLUG 3DUWy� &RQWDFWHG D SHUVRQ PRUH WKDQ RQFH� XQOHVV UHTXHVWHG WR 
GR VR  

� ���� E��� &RQWDFW RI 7KLUG 3DUWy� 8WLOL]HG SRVWFDUGV  
� ���� E���  
 

&RQWDFW RI 7KLUG 3DUWy� $Qy ODQJXDJH RU VyPERO RQ DQy HQYHORSH RU 
FRPPXQLFDWLRQ LQGLFDWLQJ GHEW FROOHFWLRQ EXVLQHVV 

� ���� E��� &RQWDFW RI 7KLUG 3DUWy� $IWHU NQRZLQJ WKH FRQVXPHU LV UHSUHVHQWHG Ey DQ 
DWWRUQHy 

ProhiEited Communications Practices  
� ���� F�D���� $W DQy XQXVXDO WLPH� XQXVXDO SODFH� RU XQXVXDO WLPH RU SODFH NQRZQ WR EH 

LQFRQYHQLHQW WR WKH FRQVXPHU� EHIRUH ���� DP RU DIWHU ���� SP  

� ���� F�D���� $IWHU LW NQRZV WKH FRQVXPHU WR EH UHSUHVHQWHG Ey DQ DWWRUQHy XQOHVV DWWRUQHy 
FRQVHQWV RU LV XQUHVSRQVLYH  

� ���� F�D���� $W SODFH RI HPSORyPHQW ZKHQ NQRZV WKDW WKH HPSORyHU SURKLELWV VXFK 
FRPPXQLFDWLRQV  

� ���� F�E� :LWK DQyRQH H[FHSW FRQVXPHU� FRQVXPHU
V DWWRUQHy� RU FUHGLW EXUHDX 
FRQFHUQLQJ WKH GHEW  

� ���� F�F� $IWHU ZULWWHQ QRWLILFDWLRQ WKDW FRQVXPHU UHIXVHV WR SDy GHEW� RU WKDW FRQVXPHU 
ZDQWV FROOHFWRU WR FHDVH FRPPXQLFDWLRQ 

Harassment or AEuse  
� ���� G $Qy FRQGXFW WKH QDWXUDO FRQVHTXHQFH RI ZKLFK LV WR KDUDVV� RSSUHVV� RU DEXVH 

DQy SHUVRQ  

� ���� G��� 8VHG RU WKUHDWHQHG WKH XVH RI YLROHQFH RU RWKHU FULPLQDO PHDQV WR KDUP WKH 
FRQVXPHU RU KLV�KHU SURSHUWy"  

� ���� G��� 3URIDQH ODQJXDJH RU RWKHU DEXVLYH ODQJXDJH"  
� ���� G��� 3XEOLVKHG D OLVW RI FRQVXPHUV ZKR DOOHJHGOy UHIXVH WR SDy GHEWV"  
� ���� G��� $GYHUWLVHG IRU VDOH DQy GHEWV"  

� ���� G��� &DXVHG WKH SKRQH WR ULQJ RU HQJDJHG DQy SHUVRQ LQ WHOHSKRQH FRQYHUVDWLRQV 
UHSHDWHGOy  

� ���� G��� 3ODFHG WHOHSKRQH FDOOV ZLWKRXW GLVFORVLQJ KLV�KHU LGHQWLWy" 
False or Misleading Representations in Communications
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� ���� H $Qy RWKHU IDOVH� GHFHSWLYH� RU PLVOHDGLQJ UHSUHVHQWDWLRQ RU PHDQV LQ 
FRQQHFWLRQ ZLWK WKH GHEW FROOHFWLRQ  

� ���� H��� $IILOLDWHG ZLWK WKH 8QLWHG 6WDWHV RU DQy VWDWH� LQFOXGLQJ WKH XVH RI DQy EDGJH� 
XQLIRUP RU IDFVLPLOH  

� ���� H��� &KDUDFWHU� DPRXQW� RU OHJDO VWDWXV RI WKH DOOHJHG GHEW  
� ���� H��� $Qy LQGLYLGXDO LV DQ DWWRUQHy RU WKDW DQy FRPPXQLFDWLRQ LV IURP DQ DWWRUQHy  

� ���� H��� 1RQSDyPHQW RI DQy GHEW ZLOO UHVXOW LQ WKH DUUHVW RU LPSULVRQPHQW RI DQy SHUVRQ 
RU WKH VHL]XUH� JDUQLVKPHQW� DWWDFKPHQW  

� ���� H��� 7KUHDWHQ WR WDNH DQy DFWLRQ WKDW FDQQRW OHJDOOy EH WDNHQ RU WKDW LV QRW LQWHQGHG 
WR EH WDNHQ  

� ���� H��� 6DOH RU WUDQVIHU RI DQy LQWHUHVW LQ WKH GHEW ZLOO FDXVH WKH FRQVXPHU WR ORVH DQy 
FODLP RU GHIHQVH WR SDyPHQW RI WKH GHEW  

� ���� H��� &RQVXPHU FRPPLWWHG DQy FULPH RU RWKHU FRQGXFW LQ RUGHU WR GLVJUDFH WKH 
FRQVXPHU 

� ���� H��� 7KUHDWHQV RU FRPPXQLFDWHV IDOVH FUHGLW LQIRUPDWLRQ� LQFOXGLQJ WKH IDLOXUH WR 
FRPPXQLFDWH WKDW D GHEW LV GLVSXWHG  

� ���� H��� 5HSUHVHQW GRFXPHQWV DV DXWKRUL]HG� LVVXHG RU DSSURYHG Ey DQy FRXUW� RIILFLDO� 
RU DJHQFy RI WKH 8QLWHG 6WDWHV RU VWDWH 

� ���� H���� $Qy IDOVH UHSUHVHQWDWLRQ RU GHFHSWLYH PHDQV WR FROOHFW D GHEW RU REWDLQ 
LQIRUPDWLRQ DERXW D FRQVXPHU  

� ���� H���� &RPPXQLFDWLRQ IDLO WR FRQWDLQ WKH PLQL�0LUDQGD ZDUQLQJ� �7KLV LV DQ DWWHPSW 
WR FROOHFW D GHEW FRPPXQLFDWLRQ LV IURP D GHEW FROOHFWRU� 

� ���� H���� 'HEW KDV EHHQ WXUQHG RYHU WR LQQRFHQW SXUFKDVHUV IRU YDOXH  
� ���� H���� 'RFXPHQWV DUH OHJDO SURFHVV ZKHQ WKHy DUH QRW  
� ���� H���� $Qy QDPH RWKHU WKDQ WKH WUXH QDPH RI WKH GHEW FROOHFWRU
V EXVLQHVV  

� ���� H���� 'RFXPHQWV DUH QRW OHJDO SURFHVV IRUPV RU GR QRW UHTXLUH DFWLRQ Ey WKH 
FRQVXPHU  

� ���� H���� 'HEW FROOHFWRU RSHUDWHV RU LV HPSORyHG Ey D FRQVXPHU UHSRUWLQJ DJHQFy 
8nfair Practices  
� ���� I $Qy XQIDLU RU XQFRQVFLRQDEOH PHDQV WR FROOHFW RU DWWHPSW WR FROOHFW WKH DOOHJHG 

GHEW  

� ���� I��� $WWHPSW WR FROOHFW DQy DPRXQW QRW DXWKRUL]HG Ey WKH DJUHHPHQW FUHDWLQJ WKH 
GHEW RU SHUPLWWHG Ey ODZ  

� ���� I��� $FFHSWHG RU VROLFLW SRVWGDWHG FKHFN Ey PRUH WKDQ � GDyV ZLWKRXW � EXVLQHVV 
GDyV ZULWWHQ QRWLFH RI LQWHQW WR GHSRVLW  

� ���� I��� $FFHSWHG RU VROLFLWHG SRVWGDWHG FKHFN IRU SXUSRVH RI WKUHDWHQLQJ FULPLQDO 
SURVHFXWLRQ  

� ���� I��� 'HSRVLWLQJ RU WKUHDWHQLQJ WR GHSRVLW D SRVW�GDWHG FKHFN SULRU WR DFWXDO GDWH RQ 
WKH FKHFN 

� ���� I��� &DXVHG DQy FKDUJHV WR EH PDGH WR WKH FRQVXPHU� H�J�� FROOHFW WHOHSKRQH FDOOV  
� ���� I��� 7DNHQ RU WKUHDWHQHG WR XQODZIXOOy UHSRVVHVV RU GLVDEOH WKH FRQVXPHU
V SURSHUWy 
� ���� I��� &RPPXQLFDWHG ZLWK WKH FRQVXPHU Ey SRVWFDUG  

� ���� I��� $Qy ODQJXDJH RU VyPERO RQ WKH HQYHORSH WKDW LQGLFDWHV WKH FRPPXQLFDWLRQ 
FRQFHUQV GHEW FROOHFWLRQ 

�0 Day 9alidation 1otice  
� ���� J )DLOXUH WR VHQG WKH FRQVXPHU D ���GDy YDOLGDWLRQ QRWLFH ZLWKLQ ILYH GDyV RI WKH 
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LQLWLDO FRPPXQLFDWLRQ  
� ���� J�D���� 0XVW VWDWH $PRXQW RI 'HEW  
� ���� J�D���� 0XVW VWDWH 1DPH RI &UHGLWRU WR :KRP 'HEW 2ZHG  
� ���� J�D���� 0XVW VWDWH 5LJKW WR 'LVSXWH ZLWKLQ �� 'DyV  
� ���� J�D���� 0XVW VWDWH 5LJKW WR +DYH 9HULILFDWLRQ�-XGJPHQW 0DLOHG WR &RQVXPHU  

� ���� J�D���� 0XVW VWDWH :LOO 3URYLGH 1DPH DQG $GGUHVV RI RULJLQDO &UHGLWRU LI 'LIIHUHQW 
IURP &XUUHQW &UHGLWRU  

� ���� J�E� &ROOHFWRU PXVW FHDVH FROOHFWLRQ HIIRUWV XQWLO GHEW LV YDOLGDWHG 
Multiple DeEts  
� ���� K &ROOHFWRU PXVW DSSOy SDyPHQWV RQ PXOWLSOH GHEWV LQ RUGHU VSHFLILHG Ey 

FRQVXPHU DQG FDQQRW DSSOy SDyPHQWV WR GLVSXWHG GHEWV  
Legal Actions  
� ���� L�D���� BURXJKW DQy OHJDO DFWLRQ LQ D ORFDWLRQ RWKHU WKDQ ZKHUH FRQWUDFW VLJQHG RU 

ZKHUH FRQVXPHU UHVLGHV 
Deceptive Forms Ey Creditor  

� ���� M )RUPV EHHQ GHVLJQHG� FRPSLOHG DQG�RU IXUQLVKHG WR FUHDWH WKH IDOVH EHOLHI WKDW 
SHUVRQ 

Civil LiaEility 

� ���� N�D� 
([FHSW DV RWKHUZLVH SURYLGHG Ey WKLV VHFWLRQ� DQy GHEW FROOHFWRU ZKR IDLOV WR 
FRPSOy ZLWK DQy SURYLVLRQ RI WKLV VXEFKDSWHU ZLWK UHVSHFW WR DQy SHUVRQ LV 
OLDEOH WR VXFK SHUVRQ LQ DQ DPRXQW HTXDO WR WKH VXP RI �� 

� ���� N �D���� $Qy DFWXDO GDPDJH VXVWDLQHG Ey VXFK SHUVRQ DV D UHVXOW RI VXFK IDLOXUH 
� ���� N 
�D�����$� 

,Q WKH FDVH RI DQy DFWLRQ Ey DQ LQGLYLGXDO� VXFK DGGLWLRQDO GDPDJHV DV WKH FRXUW 
PDy DOORZ� EXW QRW H[FHHGLQJ �������RU 

� ���� N 
�D�����B� 

,Q WKH FDVH RI D FODVV DFWLRQ� �L� VXFK DPRXQW IRU HDFK QDPHG SODLQWLII DV FRXOG 
EH UHFRYHUHG XQGHU VXESDUDJUDSK �$�� DQG �LL� VXFK DPRXQW DV WKH FRXUW PDy 
DOORZ IRU DOO RWKHU FODVV PHPEHUV� ZLWKRXW UHJDUG WR D PLQLPXP LQGLYLGXDO 
UHFRYHUy� QRW WR H[FHHG WKH OHVVHU RI �������� RU � SHU FHQWXP RI WKH QHW ZRUWK 
RI WKH GHEW FROOHFWRU� DQG 

� ���� N �D���� 

LQ WKH FDVH RI DQy VXFFHVVIXO DFWLRQ WR HQIRUFH WKH IRUHJRLQJ OLDELOLWy� WKH FRVWV 
RI WKH DFWLRQ� WRJHWKHU ZLWK D UHDVRQDEOH DWWRUQHy
V IHH DV GHWHUPLQHG Ey WKH 
FRXUW� 2Q D ILQGLQJ Ey WKH FRXUW WKDW DQ DFWLRQ XQGHU WKLV VHFWLRQ ZDV EURXJKW LQ 
EDG IDLWK DQG IRU WKH SXUSRVH RI KDUDVVPHQW� WKH FRXUW PDy DZDUG WR WKH 
GHIHQGDQW DWWRUQHy
V IHHV UHDVRQDEOH LQ UHODWLRQ WR WKH ZRUN H[SHQGHG DQG 
FRVWV� 

� ���� N �F� 

$ GHEW FROOHFWRU PDy QRW EH KHOG OLDEOH LQ DQy DFWLRQ EURXJKW XQGHU WKLV 
VXEFKDSWHU LI WKH GHEW FROOHFWRU VKRZV Ey D SUHSRQGHUDQFH RI HYLGHQFH WKDW WKH 
YLRODWLRQ ZDV QRW LQWHQWLRQDO DQG UHVXOWHG IURP D ERQD ILGH HUURU 
QRWZLWKVWDQGLQJ WKH PDLQWHQDQFH RI SURFHGXUHV UHDVRQDEOy DGDSWHG WR DYRLG 
DQy VXFK HUURU� 
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Click here for more Emerging Issues Analyses related to this Area of Law. 
 
I.  Summary of Holding and Lessons to Be Learned 
 
In a 5-3 majority decision authored by Justice Breyer,1 the United States Supreme Court concludes 
that a debt collector does not violate the Fair Debt Collection Practices Act, 91 Stat. 874, 15 U.S.C. 
§ 1692 et seq. (the “Act”) by filing, in a chapter 13 bankruptcy case, a proof of claim that on its face 
indicates that the statute of limitations governing collection of the claimed debt has expired. 
Midland Funding, LLC v. Johnson, 581 U.S. ___, 2017 U.S. LEXIS 2949, at *6–7 (May 15, 2017). 
Reversing the decision of the Eleventh Circuit Court of Appeals, the Court finds that the filing of “a 
proof of claim that is obviously time barred is not a false, deceptive, misleading, unfair or 
unconscionable debt collection practice within the meaning of the [Act],” and as such, does not give 
rise to a claim by the consumer debtor for civil damages under the Act. Id. at *18. In reaching this 
conclusion, the Court relies on the definition of a “claim” as a right to payment, whether or not 
enforceable under applicable state law, id. at *7–8, and the proposition that the bankruptcy system 
“treats untimeliness as an affirmative defense” to a claim, id. at *9–10, 13. Moreover, citing what it 
believes to be the “different purposes and structural features” of the Bankruptcy Code and the Act, 
the Court determines that to apply the Act on these facts would upset the “delicate balance” struck 
by the Bankruptcy Code between the protections and obligations of a debtor. Id. at *15–16. 
 
The lessons to be learned from this decision are that even a typically “liberal” justice such as Justice 
Breyer may be swayed by technical arguments based on abstracted concepts about the operation 
of the bankruptcy system, even when those concepts are belied by day-to-day consumer practice 
on the ground. As Justice Sotomayor’s dissent correctly details, debt collectors that file proofs of 
claim based on time-barred debts impose significant negative externalities throughout the 
bankruptcy system, all in an effort to extract unwarranted profits for themselves. Because a 
majority of the Supreme Court (and, before it, a majority of circuit judges to consider the issue) has 
concluded that this valueless (indeed, value-destroying) practice is not “unfair” or 
“unconscionable,” debtors and their counsel will need to find another path—whether legislative, 
judicial, or technological—to check abusive claims filing practices. 
 
II. Legal Background 
 
Bankruptcy Code section 501(a) provides that a “creditor … may file a proof of claim” in a debtor’s 
bankruptcy case. 11 U.S.C. § 501(a). A “claim” is defined as a “right to payment, whether or not 
such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, 
disputed, undisputed, legal, equitable, secured, or unsecured.” 11 U.S.C. § 101(5)(A). A creditor’s 

                                                                                                                                                                                                 
1  Chief Justice Roberts and Justices Kennedy, Thomas, and Alito joined Justice Breyer’s opinion. Justice Sotomayor filed a 
dissenting opinion, which Justices Ginsburg and Kagan joined. Justice Gorsuch took no part in the consideration or decision of 
the case. 

Professor Kenneth N. Klee and Whitman L. Holt on 
Supreme Court's Holding in Midland Funding, LLC v. Johnson 
2017 Emerging Issues 7560 
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“right to payment” in bankruptcy is generally defined by applicable state law, see Travelers Cas. & 
Sur. Co. of Am. v. PG&E, 549 U.S. 443, 450 (2007), and the debtor’s bankruptcy estate enjoys “the 
benefit of any defense available to the debtor as against any entity other than the estate, including 
statutes of limitation,” 11 U.S.C. § 558. A properly filed proof of claim “constitute[s] prima facie 
evidence of the validity and amount of the claim,” Fed. R. Bankr. P. 3001(f), and, in the absence of 
an objection, such a claim will be “deemed allowed” in the debtor’s case, 11 U.S.C. § 502(a). If 
instead a party in interest objects to allowance of a claim, then the court must determine the 
amount of the claim and allow the claim in such amount, except to the extent that, inter alia, “such 
claim is unenforceable against the debtor and property of the debtor, under any agreement or 
applicable law for a reason other than because such claim is contingent or unmatured.” 11 U.S.C. 
§ 502(b)(1).  
 
The Fair Debt Collection Practices Act was enacted in 1977 “to eliminate abusive debt collection 
practices by debt collectors, to insure that those debt collectors who refrain from using abusive 
debt collection practices are not competitively disadvantaged, and to promote consistent State 
action to protect consumers against debt collection abuse.” 15 U.S.C. § 1692(e). To that end, the 
Act provides that a “debt collector may not use any false, deceptive, or misleading representation 
or means in connection with the collection of any debt” and “may not use unfair or unconscionable 
means to collect or attempt to collect any debt.” 15 U.S.C. §§ 1692e & 1692f. Among the conduct 
expressly prohibited by the Act is the false representation by a debt collector of “the character, 
amount, or legal status of any debt” and the collection of any amount not “expressly authorized by 
the agreement creating the debt or permitted by law.” 15 U.S.C. §§ 1692e(2)(A) & 1692f(1). A debt 
collector who violates the Act is subject to civil liability for actual damages, statutory damages, 
attorneys’ fees, and costs.2 15 U.S.C. § 1692k(a). 
 
Although the Supreme Court has not addressed the issue under the modern Bankruptcy Code, it has 
previously described the filing of a proof of claim as “a traditional method of collecting a debt.” 
Garner v. New Jersey, 329 U.S. 565, 573, 91 L. Ed. 504 (1947). 
 
III.  Facts and Proceedings Below 
 
In March 2014, Aleida Johnson (the “Debtor”) filed an individual bankruptcy case under chapter 13 
of the Bankruptcy Code. Midland Funding, LLC, 2017 U.S. LEXIS 2949, at *6. Two months later, 
Midland Funding, LLC (“Midland”) filed a proof of claim in the Debtor’s case asserting a credit-card 
debt in the amount of $1,879.71 and disclosing that the last activity on the Debtor’s account was in 
2003. Id. The Debtor filed a short objection to the claim, Midland failed to respond, and the 
bankruptcy court disallowed the claim. Id. Thereafter, the Debtor sued Midland in district court for 
actual damages, statutory damages, attorneys’ fees, and costs for an alleged violation of the Fair 
Debt Collection Practices Act. Id. On Midland’s motion to dismiss, the district court first determined 
that there is “an obvious tension between the Act and the Code” because “except where expiration 
                                                                                                                                                                                                 
2  The Fair Debt Collection Practices Act applies only to “debt collectors,” defined as “any person who uses any instrumentality 
of interstate commerce or the mails in any business the principal purpose of which is the collection of any debts, or who 
regularly collects or attempts to collect, directly or indirectly, debts owed or due asserted to be owed or due another.” 15 
U.S.C. § 1692a(6). A debt collector who appears to have violated the Act can avoid liability by showing, by a preponderance of 
the evidence, that the violation “was not intentional and resulted from a bona fide error notwithstanding the maintenance of 
procedures reasonably adapted to avoid any such error.” 15 U.S.C. § 1692k(c). 
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of the limitations period extinguishes the debt under applicable state law, the Code permits 
creditors to file proofs of claim in Chapter 13 proceedings on debts known to be time-barred,” 
whereas “the Act prohibits debt collectors from engaging in such conduct.” Johnson v. Midland 
Funding, 528 B.R. 462, 470 (S.D. Ala. 2015). Finding the Code and the Act to be “in irreconcilable 
conflict” on this point, the district court then applied the doctrine of implied repeal, concluding that 
the 1977 Act must yield to the more recently enacted 1978 Code to the extent of the conflict. Id. at 
470, 473 (citing EC Term of Years Trust v. United States, 550 U.S. 429, 435, 167 L. Ed. 2d 729 (2007), 
for the proposition that a more recent law constitutes an implied repeal of an earlier law to the 
extent of irreconcilable conflicts between the two laws). Accordingly, the district court dismissed 
the Debtor’s lawsuit under the Act. Johnson, 528 B.R. at 473.  
 
The Debtor appealed, and the Eleventh Circuit Court of Appeals reversed. Johnson v. Midland 
Funding, LLC, 823 F.3d 1334, 1342 (11th Cir. 2016). The Debtor argued on appeal that the district 
court’s decision conflicts with Eleventh Circuit precedent that “held that a debt collector violates 
the [Act] by knowingly filing a proof of claim in a bankruptcy proceeding on a debt that is time-
barred.” Id. at 1337 (citing Crawford v. LVNV Funding, LLC, 758 F.3d 1254, 1261 (11th Cir. 2014)). In 
Crawford, the Eleventh Circuit had declined to resolve the second question addressed by the district 
court in Midland Funding, namely whether the Bankruptcy Code precludes application of the Act 
when creditors misbehave in bankruptcy cases. Johnson, 823 F.3d at 1338 (citing Crawford, 758 F.3d 
at 1262 n.7). Turning to that question, the Eleventh Circuit concluded that although “the Code 
allows creditors to file proofs of claim that appear on their face to be barred by the statute of 
limitations,” when a creditor who is designated as a debt collector under the Act files such a claim, 
“that debt collector will be vulnerable to a claim under the [Act].” Johnson, 823 F.3d at 1338. The 
court determined the Code does not preclude application of the Act in the context of a chapter 13 
bankruptcy case because the Code and the Act are not, in fact, in irreconcilable conflict. Id. at 1340. 
Rather, the Act and the Code “differ in their scopes, goals, and coverage, and can be construed 
together in a way that allows them to coexist”—namely, the “Code establishes the ability to file a 
proof of claim,” whereas the Act “addresses the later ramifications” when a debt collector files a 
claim in certain circumstances. Id. The court thus “read[s] these regimes together as providing 
different tiers of sanctions for creditor misbehavior in bankruptcy,” including first, an objection to 
and disallowance of the claim under section 502(b) of the Code; second, sanctions for creditor 
misbehavior under section 105(a) of the Code; and third (only if the creditor is a debt collector 
whose behavior is unconscionable or deceptive), civil liability under the Act for damages to the 
debtor. Id. at 1341. Because the Act and the Code may be read to coexist, the court held “the Code 
does not preclude an FDCPA claim in the bankruptcy context.” Id. at 1342. 
 
Other circuit courts of appeals had rejected the central premise of Crawford—that debt collectors 
violate the Act by filing proofs of claims based on time-barred debts—often in split opinions. See 
Dubios v. Atlas Acquisitions LLC (In re Dubois), 834 F.3d 522 (4th Cir. 2016) (2-1 decision); Owens v. 
LVNV Funding, LLC, 832 F.3d 726 (7th Cir. 2016) (2-1 decision); Nelson v. Midland Credit Mgmt., 828 
F.3d 749 (8th Cir. 2016) (3-0 decision). Still other circuit courts of appeals had issued decisions 
about the preclusion issue that, although arising in a different context, were at odds with the 
Eleventh Circuit’s reasoning in Midland Funding. See, e.g., Walls v. Wells Fargo Bank, N.A., 276 F.3d 
502 (9th Cir. 2002). In October 2016, the Supreme Court granted a petition for writ of certiorari 
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raising both the question regarding the applicability of the Act in the first instance and the 
preclusion question. 
 
IV.  Analysis 
 

A.  Majority Opinion 
 
After explaining the relevant factual and statutory background, the Supreme Court determines it is 
“reasonably clear” that the filing of an obviously time-barred proof of claim in a bankruptcy case is 
not false, deceptive, or misleading within the meaning of the Act. Midland Funding, LLC, 2017 U.S. 
LEXIS 2949, at *7. In reaching that conclusion, the Court begins its analysis with the Bankruptcy 
Code’s definition of a “claim” as a “right to payment” as determined under applicable state law. Id. 
(citing 11 U.S.C. § 101(5)(A) and Travelers Casualty, 549 U.S. at 45–51). In Midland Funding, the 
relevant state law is the law of Alabama, which “provides that a creditor has the right to payment of 
a debt even after the limitations period has expired.” Midland Funding, LLC, 2017 U.S. LEXIS 2949, 
at *7. Rejecting the Debtor’s argument that the Code’s use of the word “claim” refers only to an 
“enforceable claim,” the Court notes that the “word ‘enforceable’ does not appear in the Code’s 
definition of ‘claim’” and that such an interpretation would conflict with the proposition that 
“‘Congress intended … to adopt the broadest available definition of ‘claim.’’” Id. at *8 (quoting 
Johnson v. Home State Bank, 501 U.S. 78, 83, 115 L. Ed. 2d 66 (1991)). The Court further reasons 
that because, for example, section 502(b)(1) of the Code disallows a “claim” that is “unenforceable 
against the debtor” and the definition of “claim” includes a “contingent” claim that is unenforceable 
in the event the contingency fails to arise, an “unenforceable claim is nonetheless a ‘right to 
payment,’ and hence a ‘claim,’ as the Code uses those terms.” Midland Funding, LLC, 2017 U.S. 
LEXIS 2949, at *9. The Court finds further support for its holding in the law’s treatment of the 
“unenforceability of a claim (due to the expiration of the limitations period) as an affirmative 
defense,” which “the debtor is to assert after a creditor makes a ‘claim.’” Id. at *9–10 (citing 11 
U.S.C. §§ 502 & 558; Fed. R. Civ. P. 8(c)(1)). The Court therefore finds “nothing misleading or 
deceptive in the filing of a proof of claim that, in effect, follows the Code’s similar system,” 
particularly given that the audience in a chapter 13 bankruptcy case includes a trustee who “is likely 
to understand that, as the Code says, a proof of claim is a statement by the creditor that he or she 
has a right to payment subject to disallowance (including disallowance based upon, and following, 
the trustee’s objection for untimeliness).” Midland Funding, LLC, 2017 U.S. LEXIS 2949, at *10. 
 
“Whether Midland’s assertion of an obviously time-barred claim is ‘unfair’ or ‘unconscionable’” 
within the meaning of the Act presents a closer question (and the one on which the dissent 
focuses), which the Court ultimately answers in the negative as well. Id. at *10, *17–18. The Debtor 
argued that “in the context of an ordinary civil action to collect a debt, a debt collector’s assertion 
of a claim known to be time barred is ‘unfair.’” Id. at *10–11 (citing cases). The Court, however, 
determines that “the context of a civil suit differs significantly” from a chapter 13 bankruptcy case 
because ordinary concerns that an unsophisticated consumer might pay a stale debt due to an 
absence of records or to avoid the cost of a suit “have significantly diminished force in the context 
of a Chapter 13 bankruptcy” where the consumer initiates the proceeding, a “knowledgeable 
trustee is available,” and procedural rules “more directly guide the evaluation of claims” through a 
“streamlined” process, thereby making it “considerably more likely that an effort to collect upon a 
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stale claim in bankruptcy will be met with resistance, objection, and disallowance.” Id. at *11–12. 
The Court is also not persuaded by the argument advanced by the Debtor and the United States, as 
amicus curiae, that it is obviously unfair “for a debt collector to adopt a practice of buying up stale 
claims cheaply and asserting them in bankruptcy knowing they are stale and hoping for careless 
trustees.” Id. at *13. Rather, the Court again observes that it is the trustee who “normally bears the 
burden of investigating claims and pointing out that a claim is stale” and that “protections available 
in a Chapter 13 bankruptcy proceeding minimize the risk to the debtor.” Id. at *13–14. Moreover, 
the Court admonishes that “a change in the simple affirmative-defense approach, carving out an 
exception” for claims filed by debt collectors would require non-bankruptcy courts applying the Act 
to define that exception and answer bankruptcy-related questions, such as whether the prohibition 
applies only where “a claim’s staleness appears ‘on [the] face] of the proof of claim” and whether it 
applies “to other affirmative defenses or only to the running of a limitations period.” Id. at *14–15. 
 
More generally, the Court finds that the “Act and the Code have different purposes and structural 
features” as the “Act seeks to help consumers, not necessarily by closing what [the Debtor] and the 
United States characterize as a loophole in the Bankruptcy Code, but by preventing consumer 
bankruptcies in the first place.” Id. at *15. As such, the Court determines that to apply the Act on 
these facts would upset the “delicate balance” struck by the Code between the protections and 
obligations of a debtor. Id. at *15–16. Substantively, “it would authorize a new significant 
bankruptcy-related remedy [under the Act] in the absence of language in the Code providing for it”; 
administratively, “it would permit postbankruptcy litigation in an ordinary civil court concerning a 
creditor’s state of mind” to determine whether the violation of the Act was intentional; and 
procedurally, “it would require creditors (who assert a claim) to investigate the merits of an 
affirmative defense (typically the debtor’s job to assert and prove) lest the creditor later be found 
to have known the claim was untimely.” Id. Finally, the Court dismisses the United States’ argument 
that Bankruptcy Rule 9011 is dispositive of the issue, explaining that although Rule 9011 imposes a 
general obligation on a claimant to certify that he or she has undertaken a reasonable inquiry to 
determine that a claim is warranted by law, that requirement does not impose an affirmative 
obligation on a creditor to make a pre-filing investigation into any potential statute of limitations 
defense and, in 2009, the Advisory Committee on Rules of Bankruptcy Procedure “specifically 
rejected a proposal that would have required a creditor to certify that there is no valid statute of 
limitations defense.” Id. at *16–17.  
 
Accordingly, the Court “conclude[s] that filing (in a Chapter 13 bankruptcy proceeding) a proof of 
claim that is obviously time barred is not a false, deceptive, misleading, unfair, or unconscionable 
debt collection practice within the meaning of the Fair Debt Collection Practices Act” and reverses 
the decision of the Eleventh Circuit to the contrary. Id. at *18.  
 
The Court did not formally reach the second question presented regarding whether the Bankruptcy 
Code precludes application of the Act in the bankruptcy context, although the Court’s discussion of 
the “delicate balance” struck by the Bankruptcy Code has some potential relevance to that 
question. 
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B.  Justice Sotomayor’s Dissent 
 
Justice Sotomayor writes a dissent, joined by Justices Ginsburg and Kagan. The dissent would hold 
that the practice of “ buying stale debt, filing claims in bankruptcy proceedings to collect it, and 
hoping that no one notices that the debt is too old to be enforced by the courts,” is “both ‘unfair’ 
and ‘unconscionable’” within the meaning of the Act. Id. at *18–19 (Sotomayor, J., dissenting). The 
dissent observes that after the Act’s prohibitions on misleading and unfair conduct successfully 
stymied debt collectors from knowingly filing lawsuits to collect time-barred debts in state court, 
“debt buyers have ‘deluge[d]’ the bankruptcy courts with claims ‘on debts deemed unenforceable 
under state statutes of limitations,’” prompting the government to sue one such debt buyer “‘to 
address [its] systemic abuse of the bankruptcy process.’” Id. at *22–24.   
 
The dissent asserts that the same dynamics that have led courts to conclude that a debt collector 
violates the Act by knowingly filing suit in an ordinary civil court to collect a time-barred debt are 
likewise present in bankruptcy cases because a “proof of claim filed in bankruptcy court represents 
the debt collector’s belief that it is entitled to payment, even though the debt should not be 
enforced as a matter of public policy,” and requires “ordinary and unsophisticated people (and their 
overworked trustees) to be on guard not only against mistaken claims but also against claims that 
debt collectors know will fail under law if an objection is raised.” Id. at *26–27. The dissent rejects 
the majority’s conclusion that “structural features of the bankruptcy process reduce the risk that a 
stale debt will go unnoticed and thus be allowed” as inconsistent with the empirical evidence and 
contends that “the rules of bankruptcy in fact facilitate the allowance of claims” and thus a “debtor 
is arguably more vulnerable in bankruptcy—not less—to the oversights that the debt buyers know 
will occur.” Id. at *28–30. Finally, the dissent challenges the majority’s suggestion that some 
debtors may benefit from the filing of proofs of claim on account of stale debts (the majority 
explains that once filed and disallowed, such debts will eventually be discharged), because 
obtaining a discharge of such a debt first requires the trustee to notice and object to the stale debt 
and second requires the debtor to fully perform under his or her chapter 13 plan so as to obtain a 
discharge, neither of which may occur in many cases. Id. at *30–31. Instead, the dissent opines, 
“most debtors who fail to object to a stale claim will end up worse off than had they never entered 
bankruptcy at all” because they “will make payments on the stale debts, thereby resuscitating 
them, and may thus walk out of bankruptcy court owing more to their creditors than they did when 
they entered it.” Id. at *31. 
 
In closing, the dissent reproves the majority for setting “a trap for the unwary” by permitting debt 
collectors “to profit on the inadvertent inattention of others,” and effectively invites Congress to 
amend the Act to make explicit that it applies to prohibit debt collectors from knowingly filing 
claims on account of time-barred debts in bankruptcy cases. Id. 
 
V.  Practice Tips 
 
Midland Funding is an unfortunate decision that ignores the practical realities of consumer 
bankruptcy practice. Proofs of claim based on stale debts are a pox on the system, one that imposes 
costs on numerous parties. If an objection is pursued, bankruptcy trustees and debtors need to 
devote their resources to disallowing claims that never should have been filed, and bankruptcy 
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courts need to unnecessarily devote their limited judicial resources to processing these objections. 
If an objection is not pursued, which may often be the case insofar as the sunk costs of the 
objection can exceed the economic benefit of disallowing a relatively small claim in a case paying 
claims in “bankruptcy dollars,” the debt collectors extract value that properly belongs to other 
creditors. When the debtor has nondischargeable debts, such as student loans, the end result is 
that the debtor continues to owe other creditors more than he or she would if distributions had not 
been diluted in part by the time-barred claim. All of this is unjustifiable and not how Congress 
would have intended the bankruptcy system to function. It is regrettable that a majority of the 
Court did not perceive the inherent unfairness in large debt collectors’ practices. 
 
Right or wrong, Midland Funding is now the law under which consumer debtors and chapter 13 
trustees must live. Debt collectors will undoubtedly continue to file proofs of claim based on time-
barred debts, and may even be emboldened to do so after Midland Funding. What can be done 
about this? 
 
One route would be to try to achieve legislative change, as Justice Sotomayor suggests. This route 
probably is unfeasible, at least in the near term. An alternative, and potentially more fruitful, 
legislative option may be to pursue legislation in the States to switch timeliness of consumer debts 
from an affirmative defense (i.e., a statute of limitations) to a more definitive liability bar (i.e., a 
statute of repose). 
 
Another route would be to try to police creditor misconduct through litigation. Although Midland 
Funding eliminates civil liability under the Act, some bankruptcy courts may be willing to use their 
sanctioning power under Rule 9011 or their inherent authority to regulate debt collectors who 
make a practice of regularly filing proofs of claims for debt they know or should know is 
uncollectible. 
 
A final route would be to try to address the problem through technological change. Just as the debt 
collectors have developed computer systems to reduce the administrative costs associated with 
filing proofs of claim, so too could associations of chapter 13 trustees and consumer debtor 
advocates attempt to develop a streamlined system for identifying and objecting to proofs of claim 
based on time-barred debt. Although this process will never be costless, technology may be able to 
assist in reducing the costs to a level that allows many more meritless proofs of claim to be weeded 
out of the system. If the Federal Rules of Bankruptcy Procedure are amended to require a plain 
statement by the claimant that the statute of limitations has run or to require that the claimant 
specifically identify the applicable nonbankruptcy law, it would make the technological solution 
more feasible. 
 
In sum, the dispute in Midland Funding is not one that the Court resolved through technical 
statutory interpretation or based on its prior precedent. Instead, the issue presented was an 
instinctive one for most people—is the practice being utilized by debt collectors in bankruptcy cases 
“unfair”? Unfortunately for consumer debtors and the bankruptcy system, a majority of the 
members of the Supreme Court (like a majority of circuit judges before them) concluded that the 
practice of filing proofs of claims based on time-barred debts is not unfair. That conclusion, 
however, does not mean the practice is good social policy, and consumer debtors and advocates 
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should continue to fight to eliminate the scourge of frivolous proofs of claim from consumer 
bankruptcy cases. 
 
Click here for more Emerging Issues Analyses related to this Area of Law. 
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'LUHFWRU $GGUHVVHV WKH ��QG $QQXDO 6HPLQDU RI WKH 1DWLRQDO $VVRFLDWLRQ RI &KDSWHU �� 7UXVWHHV 
Clifford J. White III, Director of the United States Trustee Program 

7KXUVGDy� -XOy ��� ���� 

 

S7ALE DE%7 CLA,MS 

, UHSRUWHG WR yRX ODVW yHDU RQ WKH 3URJUDP¶V HIIRUWV WR FXUE WKH SUDFWLFH RI D VPDOO QXPEHU RI 
FRQVXPHU GHEW EXyHUV ILOLQJ D ODUJH YROXPH RI VWDOH GHEW FODLPV NQRZLQJ WKDW WKRVH FODLPV PXVW 
EH ZLWKGUDZQ RU GHQLHG XSRQ REMHFWLRQ� 7KHVH FODLPV DUH EHyRQG VWDWH VWDWXWHV RI OLPLWDWLRQV DQG 
PDy QRW EH SXUVXHG WKURXJK VWDWH FRXUW DFWLRQ� 

7KLV SUDFWLFH RI LQWHQWLRQDOOy ILOLQJ VWDOH FODLPV PDy KDUP GHEWRUV LQ VRPH FLUFXPVWDQFHV� EXW LWV 
FHUWDLQ KDUP LV WR OHJLWLPDWH FUHGLWRUV DQG WKH LQWHJULWy DQG HIILFLHQFy RI WKH EDQNUXSWFy VyVWHP� 
7KHVH FODLPV PDy FDXVH OHJLWLPDWH FUHGLWRUV WR UHFHLYH D ORZHU GLVWULEXWLRQ HLWKHU EHFDXVH D VWDOH 
GHEW FODLP LV SDLG IURP WKHLU VKDUH RI WKH GLVWULEXWLRQ RU WKH WUXVWHH¶V FRVW RI REMHFWLQJ WR VXFK D 
FODLP LV SDVVHG RQ WR FUHGLWRUV� )XUWKHUPRUH� MXGLFLDO UHVRXUFHV DUH ZDVWHG LQ SURFHVVLQJ WKHVH 
FODLPV DQG REMHFWLRQV� 

,Q PLG�0Dy� WKH 6XSUHPH &RXUW UXOHG LQ 0LGODQG )XQGLQJ� //& Y� -RKQVRQ� BB 8�6� BB� ��� 6� 
&W� ���� ������� WKDW ILOLQJ VWDOH GHEW FODLPV LQ EDQNUXSWFy GRHV QRW YLRODWH WKH )DLU 'HEW 
&ROOHFWLRQ 3UDFWLFHV $FW� ,W LV LPSRUWDQW WR QRWH WKDW WKH &RXUW ZDV QRW FDOOHG XSRQ WR DQG GLG QRW 
DGGUHVV WKH 8673¶V RQJRLQJ OLWLJDWLRQ LQ ZKLFK ZH DVVHUW WKDW WKH LQWHQWLRQDO ILOLQJ RI D ODUJH 
YROXPH RI VWDOH GHEW FODLPV LV DQ DEXVH RI SURFHVV� BXW WKH &RXUW GLG GHVFULEH WKH EDQNUXSWFy 
SURFHVV DQG WKH H[SHFWDWLRQ WKDW WUXVWHHV ZRXOG REMHFW WR WKHVH FODLPV LQ EDQNUXSWFy FRXUW� 

$OWKRXJK RQJRLQJ OLWLJDWLRQ PDy SURYLGH D VyVWHPLF VROXWLRQ WR WKH SUDFWLFH� D ILQDO UHVROXWLRQ 
PDy QRW EH DFKLHYHG LQ WKH QHDU WHUP� ,I XOWLPDWHOy WKH FRXUWV GR QRW ILQG WKDW WKH LQWHQWLRQDO 
ILOLQJ RI WKHVH FODLPV LV DQ DEXVH RI SURFHVV RU RWKHU YLRODWLRQ RI EDQNUXSWFy ODZ� WKHQ WKH 8673 
VWLOO ZLOO EH VDWLVILHG WKDW LW KDV GRQH LWV MRE EHFDXVH ZH ZLOO KDYH LGHQWLILHG D VyVWHP�ZLGH LVVXH 
DQG SROLFyPDNHUV FDQ FRQVLGHU ZKHWKHU LW LV SUXGHQW WR FKDQJH WKH ODZ� 

7KDW VWLOO OHDYHV XV ZLWK WKH LVVXH RI WKH FKDSWHU �� WUXVWHHV¶ REOLJDWLRQ WR UHYLHZ FODLPV� 6WDOH 
GHEW ILOHUV UHOy XSRQ WKHVH FODLPV SURFHHGLQJ XQGHWHFWHG WKURXJK WKH FODLPV SDyPHQW SURFHVV� 
0RVW FKDSWHU �� WUXVWHHV DOUHDGy URXWLQHOy ILOH REMHFWLRQV WR VWDOH GHEW FODLPV� $V D UHVXOW� LW 
DSSHDUV WKDW FODLPV ILOHUV DUH DYRLGLQJ ILOLQJ VXFK FODLPV LQ WKH GLVWULFWV RI WKRVH WUXVWHHV� 

(YHQ WKRXJK LW LQFUHDVHV WKH FRVW RI DGPLQLVWUDWLRQ� DQG WKRVH FRVWV XOWLPDWHOy DUH ERUQH Ey 
OHJLWLPDWH FUHGLWRUV� , DP FDOOLQJ XSRQ DOO FKDSWHU �� WUXVWHHV WR LGHQWLIy VWDOH GHEW FODLPV DQG WR 
REMHFW WR VWDOH GHEW FODLPV WKDW WKHy XQFRYHU� )RUPDO JXLGDQFH LV EHLQJ FRQVLGHUHG� 

, JUHDWOy DSSUHFLDWH yRXU DVVLVWDQFH LQ SURWHFWLQJ WKH LQWHJULWy RI WKH EDQNUXSWFy SURFHVV WKURXJK 
yRXU GLOLJHQW HIIRUWV� 
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