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1. How do you list and assess a corporate interest 
 

A. Sch. B and SFA # 27 
 

B. Summarize corporate interest for the Trustee (See Attached) 
 

C. Trustee needs full asset summary in complex cases (See Attached) 
 

2. Operating Agreement 
 
A. Does the operating agreement matter? 

 
1. In re Talbut, 2015 WL 5145598 (N. Dist OH) J. Wipple 

 
a. Motion to sell 1/4 interest denied since OA required option to other 

members 
 

2. In re Talbut, 2016 WL 937373 (N. Dist OH) J. Wipple 
 
a. Tried and failed again since Trustee did not comply with OA and must 

have sale procedure approved in order to comply. 
 

3. In re Hake, 419 B.R. 328 (2009)  6th Cir. BAP 
 

a. Agreement not to sell is unenforceable restraint on alienation 
 

4. In re Denman, 513 B.R. 720 2014 WL 3687246 (2014) W.D. TN 
 
a. Operating agreement is not an executory contract 
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B. What are you selling? 
 
1. In re Hopkins, 2012 WL 423916 (W.D. MI) J. Dales 

 
a. No 363 (B) for property owned by LLC 

 
3. Sale of Assets including corporate or LLC Interest 

 
A. Who pays the taxes? 

 
1. Trustee must file returns.  Keeps basis of Debtor. 

 
B. What about other members? 

 
1. In re Gleason, 510 B.R. 114 (2011) E.D. KY J. Wise (attached) 

 
a. LLC owned Lake house formed to purchase property 

 
b. Lost voting right when filed bankruptcy 

 
c. State court action against Debtor did not violate discharge 

 
d. No Rooker-Feldman exception 

 
e. 11 USC 541 does not preempt Ohio’s LLC membership law 

 
1. Citing In re Bell, 700 F.2d 1053 (6th Cir. 1983) 

 
a. 541 ceased to operate once the Ch 7 Trustee abandoned the non-

economic rights in the LLC 
 

C. Are LLC’s treated differently that S & C Corps? 
 

D. What are rights of Trustee to avoid LLC’s transfers 
 

1. In re Bolon, 538B.R. 391 (2015) 
 
a. LLC membership is personal property interest 

 
b. Property owned by LLC is not property of the members bankruptcy estate 

 
2. In re Bowshier, S. Dist. OH, Dayton Division 

 
a. John’s case 
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E. Exemption? 
 
1. In re Breece, 487 B.R. 599  2013 WL 197399 (2013) 

 
a. 6th Cir. BAP  No homestead exemption since no “interest” in property 

 
2. In re Schmakel, 2013 WL 594317 (2013) W. Dist. OH J. Speer 

 
a. Same result 

 
4. Real Estate sale by Trustee 
 
 

A.  Can a Trustee sell the real estate owned by the corporation? 
 

1. In re Saunier, 2012 WL 5898601 (2012) N.D. OH J. Kendig 
 

a. No 
 
2. In re Liber, 2012 WL 1835164 (2012) 
 

i. Must satisfy claim against LLC prior to distributing funds  
 

3. In re Neal, 2013 WL 12108275 (2013) W.D. TN J. Latta 
 

i. Trustee can sell all assets of single member LLC 
 

B.  What about non filing joint owners? 
 
1. Who hires the realtor?  

 
2. Who pays the closing costs? 

 
3. Who pays to maintain the property? 
 
4. Utilities 
 
5. Real Estate Taxes and penalties 

 
6. Insurance 

 
7.  Repairs 
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8.  What is burden of proof? 
 

i. In re Missler, 418 B.R. 259 (2009) N.D. OH  J. Speer 
1. Trustee must prove partition was not practical 

 
2. Must show benefit to estate of sale free from the interest of 

the co-owner would outweigh detriment  
 

      
      9.  Can the Trustee charge rent? 

 
    10.  How does the Trustee address capital gain from the sale? 

 
    11.  What about a tax ID number? 

 
      12.  Who hires the accountant? 

 
C.  Sell partial interest 

 
a. In re Ziegler, 396 B.R. 1 (2008) N.D. OH J. Speer 

 
i. Trustee can sell 1/6th remainder interest in residence free and clear 

 
ii. Unable to sell free and clear of interest of life tenant 

 
5.  Bifurcation of Estate when assets belongs to one Debtor 

 
A  Can there be two separate estates in a joint filing? 
 
B  Who determines which claims are paid? 

 
6.  Trust Interest 

 
A.  In re Teixeira, 2019 WL 1529309 (2019) N.D. OH J. Harris 
 
B.  In re Irons, 572 B.R. 877 (2017) N.D. OH J. Gustafson 

 
1. Court sold beneficial interest in trust which included “right of residency” 

 
C.  In re Eley, 331 B.R. 353 2005 WL 2533901 (2005) S.D. OH J. Walter 
 
      1.  Trustee is unable to use as Trustee for the Debtor who is the Trustee of a       
       Spendthrift trust to access discretionary funds or to bring trust assets into  
       Bankruptcy estate. 
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D.  In re Frangos, 132 B.R. 723 1991 WL 214100 (1991) 
 
     1.  Invalid spendthrift allows for the administration of assets 
 
E.  In re Lewiston, 532 B.R. 36 (2015) E.D. MI  
 
     1.  Under Michigan law, spendthrift provisions are unenforceable as violation  
          of public policy 
 

 
   F.  In re Starr, B.R. 835 2012 WL 6552811 (2012) E.D. OH J.  
 
      1.  Homestead exemption allowed in real estate owned by trust. 
 

7.  Building Restrictions 
 

A.  In re Signature Development, Inc., 348 B.R. 758 (2006) E. D. MI  
 

1. Trustee can sell subdivision lots free of clear of restrictions i.e. exclusive 
right to build. 

 
8.  Billboard sign lease 

 
a. In re Parr, 2014 WL 4417828 (2014) E.D. KY  

 
1. Trustee can reject lease but not compel them to vacate 

 
9.  Intellectual Property 

 
1. Property of estate under 541.  Can be sold 

 
10.  Royalty Payments 
 

1. In re Garno, 2010 WL 1254919 (2010)  
 
a. Royalty payments as part of non-compete property of estate 
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John & Craig, LLC  
 
John- 50% 
Craig-50% 
 
Assets: 
 
13 Jansing Street    v. $ 1,000,000 
Covington, KY  
   1st- UBS $ 400,000 
   Costs  $   80,000 
       $ 480,000 
 
        Net  $ 520,000  
       
  
Equipment        v.  $100,000 
 
2005 Ford F450       v. $ 50,000 
 
AR’s 
$ 100,000 ($ 60,000 collectible)     v.  $ 60,000 
 
 
         Total $ 730,000 
 
 
Liabilities:  
 
Guarantor to  First Bank for EG 
 
  Loan 1  Balance $ 400,000 
  Loan 2   Balance $ 200,000 
  
 
 
AP’s      $ 400,000 
 
Credit Card     $ 40,000 
  
IRS (941)     $ 400,000 
 
         Total $ 1,440,000        
 
       Equity  $ 0 



AMERICAN BANKRUPTCY INSTITUTE

639

Debtor 1 
Asset Analysis 

 
Real Estate     v.  $ 550,000 
  
   1st- UBS $ 229,351 
   Costs  $  50,0000 
       $ 279,351 
      Net  $ 270,649 
      ½ Interest $135,324.50 
      Exemption $145,425 
            
        Equity  $       0 
 
 
2010 Maserati Convertible    v. $ 75,000 
      

Lien  $ 25,000 
     Exemption $ 4,000 
        $ 29,000 
 
        Equity  $ 46,000 
 
Boat       v.  $   2,000 
 
        Equity   $ 2,000 
 
2005 Malibu      v.   $ 15,000 
 
        Equity   $ 15,000 
 
2001 Bombardier Seadoo    v.    $ 500 
 
        Equity   $ 500 
 
2007 Bombardier Seadoo    v.     $   2,000 
 
        Equity   $ 2,000 
 
 
Household goods     v.   $ 3,925 
      Exemption $3,925 
         
        Equity  $   0 
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WS Life Insurance     v. $ 7,500 
(Sister Beneficiary) 
        Equity  $ 7,500 
 
John & Craig, LLC     v. $ 0 
 
        Equity  $ 0   
 
Potential claim against parents   v.   $ 96,000 
 
        Equity   $ 96,000 
 
        Total Equity $ 169,000 
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