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When is a Return 
Not a Return?

An Overview of How the Circuit Courts Are 
Defining “Return” for Purposes of § 523 

MIDWEST REGIONAL BANKRUPTCY SEMINAR 2017
BETHANY J. HAMILTON, ASSISTANT U.S. ATTORNEY



When is a filed tax return not 
considered a “return” for purposes 
of the dischargeability statute?

1) When it’s filed after IRS has made a 6020(b) Substitute for 
Return (SFR) Assessment against the taxpayer

2) When it is filed late, even if by only 1 day
***This is the current rule in the First, Fifth, and Tenth Circuits 



Discharge Statute 11 U.S.C. § 523

§ 523.  Exceptions to discharge
(a)  A discharge under section 727, 11411, 1228(a), 1228(b), or 1328(b) 
of this title does not discharge an individual debtor from any debt –

(1) for a tax or customs duty –
(B) with respect to which a return, or equivalent report or 
notice, if required—

(i) was not filed or given

11 U.S.C. § 523(a)(1)(B)(i)(emphasis added)



Courts Use Nonbankruptcy Law to 
Define “Return”

! Prior to BAPCPA being enacted in 2005, “return” was 
not defined by the Bankruptcy Code

! “Return” is also not formally defined in the Internal 
Revenue Code

! The Sixth Circuit relied on a four-part test outlined by a 
Tax Court in Beard to determine what constitutes a 
“return” for purposes of § 523.  
United States v. Hindenlang (In re Hindelang), 164 F.3d. 
1029 (6th Cir. 1999)



The Beard Test

1. It must purport to be a return;
2. It must be executed under penalty of perjury;
3. It must contain sufficient data to allow calculation of tax; 

and 
4. It must represent an honest and reasonable attempt to 

satisfy the requirements of the tax law.

Beard v. Commissioner, 82 T.C. 766, 1984 WL 15573 (1984), 
aff’d, 793 F.2d 139 (6th Cir. 1986) 



Hindelang’s Holding
! Filing at issue: Form 1040 filed after a SFR Assessment

! The Court focuses on 4th element of the Beard test – whether the document 
filed “represents an honest and reasonable attempt to satisfy the 
requirements of the tax law.”

! The document is not a “return” if it serves no tax purpose or has no effect 
under the Internal Revenue Code.  

! A tax form filed after a SFR assessment serves no tax purpose.  

! Tax debt not dischargeable.



Pre-BAPCPA Cases

Moroney v. United States (In re Moroney), 352 F.3d 902 (4th Cir. 2003)
Same fact pattern, same holding.  
Debtor’s income tax statements, filed after IRS’s SFRs were prepared, did not constitute 
returns for purpose of discharging his tax liabilities. 

United States v. Payne (In re Payne), 431 F.3d 1055 (7th Cir. 2005)
Same fact pattern, same holding.  
IRS has no use for the Form 1040 once it has gone to the trouble of estimating the tax liability 
without the taxpayer’s assistance.
However, Court noted that it was not making a per se rule, circumstances beyond the 
taxpayer’s control could have prevented him from filing a timely return before the tax was 
assessed and these factors can be taken into account on determining whether the taxpayer 
made an honest and reasonable attempt to comply with the tax laws.



Pre-BAPCPA Cases (continued)

Colsen v. United States (In re Colsen), 446 F.3d 836 (8th Cir. 2006)
Similar fact pattern, different holding.
Here, the post-assessment return changed the calculation of the tax liability.
Court determined that the form was accurate and contained data that was useful to 
the IRS to accurately calculate the taxpayer’s obligations.  
Taxpayer’s attempt to comply with tax law should be determined by form itself and not 
from the filer’s delinquency or the reasons for it.  “The filer’s subjective intent is 
irrelevant.”
Held the 1040 Form was an honest and genuine attempt to satisfy the tax laws. 

**Circuit Split: Whether the timing – the fact that the return was filed late – is 
relevant to the question of dischargeability



Addition of the Hanging Paragraph

! BAPCPA added a new hanging paragraph to § 523(a) 
which defined the term “return” for discharge purposes.

11 U.S.C. § 523(a)(*)(emphasis added)
“For purposes of this subsection, the term “return” means a return 
that satisfies the requirements of applicable nonbankruptcy law 
(including applicable filing requirements).  Such term includes a 
return prepared pursuant to section 6020(a) of the Internal Revenue 
Code of 1986, or similar State or local law, or a written stipulation to 
a judgment or a final order entered by a nonbankruptcy tribunal, 
but does not include a return made pursuant to section 6020(b) of 
the Internal Revenue Code of 1986, or a similar State or local law.



Post-BAPCPA – New Rule Develops

McCoy v. Mississippi State Tax Commission (In re McCoy),
666 F. 3d 924 (5th Cir. 2012)

-State income tax returns were filed late, but filed more than 2 years prior to the filing of her Chapter 7 
bankruptcy petition.
-State tax law required return to be filed by a certain date.  It was not timely filed.
-Return did not meet “applicable filing requirements.”
-Finding that unless a return was filed under a “safe harbor” provision similar to § 6020(a), a state 
income tax return that is filed late under the applicable state law is not a “return” for bankruptcy 
discharge purposes under § 523(a).

** Note – These were just late-filed state tax returns.
No SFR assessment or similar procedure utilized by taxing authority.  



Post-BAPCPA – New Rule Develops

Mallo v. Internal Revenue Service (In re Mallo)
774 F.3d 1313 (10th Cir. 2014)

-Form 1040 tax return filed after a SFR assessment made by IRS
-Explaining that the plain language of the phrase “applicable filing requirements” 
means something that must be done with respect to filing a tax return.  26 U.S.C. §
6072(a) states a federal return shall be filed on or before the 15th day of April.
-Return was not filed timely as required by the statute.  
-Because the applicable filing requirements include filing deadlines, § 523(a)(*) 
plainly excludes all late-filed Form 1040s from the definition of return.  
-Applies rule to federal income taxes.



Post-BAPCPA – New Rule Develops

Fahey v. Massachusetts Department of Revenue (In re 
Fahey), 779 F.3d 1 (1st Cir. 2015)

-Tax debt was from late-filed tax returns filed more than 2 years prior to the petition date.  
-Massachusetts law does require timely filing of its tax returns, it is a “filing requirement,” 
and therefore, a late-filed return is not a “return” for purposes of § 523.

** Note – Again, just late-filed state tax returns.  
No SFR assessment or similar procedure utilized by taxing authority.  



“One-Day Late Rule” Defined

! If a tax return is filed late, even if only by 1 day, it 
is not considered a “return” for purposes of11 
U.S.C. § 523 because it does not comply with the 
“applicable filing requirements.” 

! The only identified exception to this rule is a 
return prepared under 26 U.S.C. 6020(a) by IRS 
with the assistance of the taxpayer.



Creation of “One-Day Late Rule”

! Plain meaning of the statute

! “If Congress intended § 523 to define a return 
through application of the Beard test, Congress 
could simply define a return as one that “satisfies 
the requirements of applicable nonbankruptcy
law,” without qualifying the statement with the 
phrase “including applicable filing requirements.”  



Criticism of “One-Day Late Rule”
! Incredibly harsh result
! Exceptions to discharge must be narrowly construed in favor of the debtor

See Grogan v. Garner, 498 U.S. 279, 286 (1991)
! Reads the 2-Year Rule for late-filed returns (523(a)(1)(B)(ii)) out of the statute 
! Only exception is for returns prepared through 6020(a) seems unfair – called the 

“6020(a) safe harbor provision”
Example: 
Taxpayer mails return late by 1 week – debt never dischargeable in bankruptcy
Taxpayer fails to file return for several years, submits all information to IRS needed to prepare 
return, IRS prepares a return for taxpayer under 26 U.S.C. § 6020(a), taxpayer signs return – debt 
dischargeable through the 6020(a) safe harbor exception.  
*Taxpayer has no right to demand that the IRS prepare a return under this provision.
*Does not encourage self-reporting of tax liability
*Rarely done due to limited resources



6020(a) Return v. 6020(b) Return 

“Section 6020(a) returns are those in which a taxpayer who has failed to 
file his or her returns on time nonetheless discloses all information necessary 
for the I.R.S. to prepare a substitute for return that the taxpayer can then 
sign and submit.  See 26 U.S.C. § 6020(a).

In contrast, a § 6020(b) return is one in which the taxpayer submits either 
no information or fraudulent information, and the I.R.S. prepares a 
substitute return based on the best information it can collect 
independently.  See 26 U.S.C. § 6020(b).”

In re McCoy, 666 F.3d 924, 928 (5th Cir. 2012) 

***Substitute for Returns or SFRs refer to procedures outlined in 6020(b)



Circuits Still Relying on Beard Post-
BAPCPA
Justice v. United States (In re Justice), 817 F.3d 738 (11th Cir. 2016)

-Form 1040 tax returns filed late and after SFR assessment by IRS
-Declined to address “one-day-late rule”
-BAPCPA definition of “return” also requires that the return satisfy “the requirements of applicable 
nonbankruptcy law” and that the term “applicable nonbankruptcy law” incorporates the Beard test.
-Joins the majority of Circuits, failure to timely file a return, at least without a legitimate excuse or 
explanation, evinces the lack of a reasonable effort to comply with the law.  Delinquency in filing a tax 
return is relevant.  Rejects 8th Cir. holding in In re Colsen.
-Significant factor in Court’s decision is the fact that our system of taxation relies on prompt and honest 
self-reporting by taxpayers. 
-Court does not adopt a per se rule.  “Circumstance not presented in this case might demonstrate that 
the debtor, despite his delinquency, had attempted in good faith to comply with the tax laws.”  
Justice, 817 F.3d at 747, n.8



Circuits Still Relying on Beard Post-
BAPCPA
Smith v. United States (In re Smith), 828 F.3d 1094 (9th Cir. 2016)
- Similar fact pattern (return increased tax liability), same holding
- IRS agreed increase in the assessment based on the late-filed form was dischargeable
-Applies Beard test (adopted test in pre-BAPCPA case, In re Hatton, 220 F.3d at 1061, 
but in that case no returns were actually filed by taxpayer; debtor tried to discharge the 
actual SFR assessments).
-Also, does not make a per se rule.



Circuits Still Relying on Beard Post-
BAPCPA

Giacchi v. United States (In re Giacchi), No. 15-3761, 2017 WL 
1753244 (3rd Cir. May 5, 2017).
-Same fact pattern, same holding
-Declines to rule on “One-Day-Late Rule”
-Adopts Beard test as “applicable nonbankruptcy law.” 
-Joins majority that timing of the filing of a tax form is relevant to determining 
whether the form evinces an honest and reasonable attempt to comply with 
tax law and rejects 8th Circuit’s holding in In re Colsen.



Circuit Split?
Primary Split:
First, Fifth and Tenth Circuits – Tax debt can never be discharged if return was filed even 
one day late.
Third, Fourth, Sixth, Seventh, Eighth, and Eleventh Circuits – Using four-part Beard test.

Secondary Split:
-Timing of filing of tax form is relevant to determining whether form evidences an honest 
and reasonable attempt to comply with tax law.
Justice, 817 F.3d at 746; Payne, 431 F.3d at 1057-60; Moroney, 352 F.3d at 907; Hatton, 
220 F.3d at 1060-61; and Giacchi, 2017 WL 1753244 at 16.
-Timing is not relevant.  Inquiry focuses on the content of the form, not circumstances of 
its filing.  Delinquency in filing the return or the reason for the delinquency is irrelevant.
Colsen, 446 F.3d at 840.



Supreme Court Avoiding Issue

Supreme Court denied cert on 2 occasions:

1) In re Mallo, 774 F.3d 1313 (10th Cir. 2014), cert. denied.
Mallo v. IRS, 135 S.Ct. 2889, 192 L.Ed.2d 924 (2015)

2) In re Smith, 828 F.3d 1094 (9th Cir. 2016), cert. denied.
Smith v. IRS, No. 16-497 (Feb. 21, 2017)



Internal Revenue Service’s Position

! Chief Counsel’s Notice 2010-016 (September 2, 2010)
Reading § 523(a) to “create[] the rule that no late-filed return 
could qualify as a return” would result in a superfluous reading of §
523(a)(*), since all 6020(b) returns are always prepared after the 
due date.”  The notice concludes that 523(a) in its totality does not 
create the rule that every late-filed return is not a return for 
dischargeability purposes.”

I.R.S. Chief Couns. Notice No. CC-2010-016 at 2 (Sept. 2, 2010).

! Other Taxing Authorities:
Ohio Department of Taxation - ???????

Local - ??????



What’s a Practitioner to Do?
1. Your client filed a Form 1040 after a SFR Assessment was made.

- It’s going to be an uphill battle; great weight of the authority against you. 
“Forms filed after their due dates and after an IRS assessment rarely, if ever, qualify as 
an honest or reasonable attempt to satisfy the tax law.”  Giacchi, 3rd Cir. 
- Cases have left some wiggle room.  See, e.g., In re Earls, 549 B.R. 871 (Bankr. S.D. 

Ohio 2016)  
- The right facts may lead to a different conclusion:

1) Look at the timing - Return filed prior to 6020(b) assessment
2) Reason for not filing return timely (illness?, hospitalization?)
3) If filed return increased tax liability, IRS may agree to discharge that tax debt  

See Smith, 9th Cir. and Chief Counsel Notice 2010-016.



What’s a Practitioner to Do?

2. What about late-filed returns generally?
-Case law is still developing.  The tax debt is not dischargeable in 3 circuits so far. 

-Sixth Circuit has not directly addressed the issue of the impact on the definition of 
“return” added to the Bankruptcy Code in BAPCPA.  
In Hindenlang, the Court specifically noted that it was not addressing the issue as it 
relates to state, municipal, or other tax liability.  164 F.3d at 1033 n. 4.  

Judge Walter sternly rejected “one-day-late” rule in McBride v. City of Kettering (In re 
McBride), 534 B.R. 326 (Bankr. S.D. Ohio 2015).

We do have 1 unreported decision from N.D. Ohio adopting the “one-day-late” rule.  
Debtor was pro se.  See In re Links, Nos. 08-3178, 07-31728, 2009 WL 2966162 (Bankr. N.D. 
Ohio Aug. 21, 2009).



In Closing

“Far from achieving its clarifying purpose, § 523(a)(*) 
stirred more controversy about whether a document 
qualifies as a return.”

McBride v. City of Kettering (In re McBride), 534 B.R. 326, 333 (Bankr. S.D. 
Ohio 2015)(citing Perkins v. Mass. Dept. of Revenue (In re Perkins), 507 B.R. 
45, 49 (D. Mass. 2014), aff’d, 779 F.3d 1).  
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Dangerously Simplified Outline for Dischargeability of Federal Taxes 
 

Practice Note: Determinations require recent IRS “Account Transcripts”; obtainable by client at “Get a Transcript” 
at irs.gov, or by practitioner from the Practitioner’s Priority Line (also noted at irs.gov) which requires Form 2848 
POA, or the presence of client during the call.  
 

I. All taxes (debts) are dischargeable unless a specific exception applies (are dischargeable if 
any exception applies), and are non-dischargeable if any exception applies. 

II. Exceptions arise under Sections 523, which incorporates Section 507, in part, and the 
Sections applicable to each Chapter:   

III. Exceptions Applicable to All Taxes – Nondischargeable If Any of the Following Apply; 
Dischargeable if none of the following apply: 

A.  Taxes arising during “gap period” (involuntary cases) and certain priority taxes (below). 

B.  Return or “equivalent report”, if due (required), not filed prior to bankruptcy petition date). 

C.  Return or equivalent report delinquently “filed after 2 years before the filing of the 
petition” – “2-year Rule” (for most situations, filed within 2 years of the bankruptcy. 

D.  Taxes with respect to which the debtor (i) filed a fraudulent return or (ii) willfully 
attempted in any manner to evade of defeat.  

IV.  Exceptions Applicable to Pre-Petition Income Taxes (“tax on or measured by gross 
income”) 

A.  Taxes for which required return, is last due (including extensions) after 3-years before 
the bankruptcy filing – “3-Year Rule” 

B.  Taxes assessed within 240 days of petition date (“240-Day Rule”) as 240 days is 
expended by Offer in Compromise “pending or in effect”, or prior bankruptcy pending within 
the 240 days. 

C.  Taxes which are “not assessed but assessable after the commencement of the 
case”, subject to noted exceptions by references to Section 523(a)(1)(B) and 523(a)(1)(C).  

V.  Withholding taxes for which the debtor is liable in any capacity. 

VI.   Taxes on prepetition priority wage claims under Section 507(a)(4) subject to 3-year 
rule. 

VII.  Excise taxes – subject to a modified 3-year rule. 

VIII. Penalties – Non- Dischargeable if they relate to non-dischargeable tax and were incurred 
within 3 years of the petition date; Dischargeable if they either relate to a dischargeable 
tax or were incurred more than 3 years before the bankruptcy filing. 

IX.  Interest – goes with the tax or penalty as to whether it is dischargeable or non-
dischargeable. 

 X.  Tolling extends the above-referenced time periods under specific circumstances. 

11 USC § 
 
 
 
 
 
 
 
523(a)(1)(A) 
 
523(a)(1)(B)(i) 
 
523(a)(1)(B)(ii) 
 
523(a)(1)(C) 
 
523(a)(1)(A) 
incorporating 
portions of § 507 
 
507(a)(8)(A)(i) 
 
 
507(a)(8)(A)(ii) 
 
 
 
507(a)(8)(A)(iii) 
 
 
507(a)(8)(C) 

507(a)(8)(D) 
 
 
507(a)(8)(E) 
 
523(a)(7) 
 
 
 
 
See 
accompanying 
outline 
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��  �;er;iew of Dischargeability Scheme� 

�ll 8e6ts are 8isc<ar;ea6le in 6ankruDtcy unless a sDeci:ic eLceDtion aDDlies.  11 ..S.C. 
O§ 727(6), �44(6), (c), 1141(8), 122�(a) � 1�2�(a)(2).   ST<e Darty seekin; to esta6lis< an 
eLceDtion to t<e 8isc<ar;e o: a 8e6t must Drove t<e requisite elements 6y a DreDon8erance o: t<e 
evi8ence.T  *aN8NierN v. First �merican Title #ns. Co. (#n re *aN8NierN), 71� F. �8 5�2, 5�6 (6t< Cir. 
201�)(citing !ro;an v. !arner, 4�� ..S. 27�, 2�1 (1��1)� $* 'or;an C<ase Bank, (.�., v. 2wosta 
(#n re 2wosta), ��5 B.R. �7�, ��2 (B.�.*. 6t< Cir. 200�).  #n 8isc<ar;ea6ility Drocee8in;s, 
S3e4LceDtions to 8isc<ar;e must 6e strictly construe8 in :avor o: t<e De6tors.T  Steinkrauss v. .nite8 
States (#n re Steinkrauss), �1� B.R. �7, �1 (Bankr. D. 'ass. 2004), citing, !ro;an v. !arner, 4�� 
..S. 27� (1��1).    

���  Sections 
23 and 
07 As Starting �oints for Dischargeability Determinations� 

�si8e :rom cate;orical eLceDtions, suc< as w<ere a cre8itor in a C<aDter 7 �sset or 
C<aDter 1� case :ails to receive notice in time to :ile a claim, 11 ..S.C. O  t<e startin; Doint :or 
8eterminin; t<e 8isc<ar;ea6ility o: a Darticular taL 8e6t is a matter o: un8erstan8in; t<e eLtent to 
w<ic< t<e 8isc<ar;e Drovision o: a Darticular C<aDter incorDorates BankruDtcy Co8e Section 52�.  
T<is Drovision, entitle8 SELceDtions to 8isc<ar;eT, is only :ully incorDorate8 in t<e 8isc<ar;e 
Drovisions o: C<aDters 7,  an8, 6ut is re:erence8 to some eLtent in every 8isc<ar;e Drovision 
eLceDt t<at ;overnin; non
in8ivi8ual C<aDter 11 8isc<ar;es.1  Section 52�, in turn, incorDorates 
Section 507(a)(�)(S;aD Derio8T taLes), w<ic< is rarely aDDlica6le, an8 507(a)(�)(DreDetition taLes), 
w<ic< controls t<e 8isc<ar;e o: taL in t<e ma>ority o: instances.  (ot all o: Section 52�(a)(�) is 
incorDorate8 into t<e 8isc<ar;e Drovision o: Darticular C<aDters.  For eLamDle, Section 1�2�(a)(2) 
only incorDorates Section 507(a)(�)(C)(trust :un8 taLes) an8 not t<e entirety o: t<e su6section :or 
C<aDter 1� cases.  

                                                        

1   #8.,  § 1141(8)(1). 
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A�  Sub�Section 
23�a��1��A��   

 1�  Certain Agap periodB taxes under Section 
07�a��3�� 

TaLes, an8 8e6ts in ;eneral, t<at arise in involuntary cases are allowa6le as DreDetition 
Driority claims Dursuant to Sections 507(a)(�) an8 502(:).  11 ..S.C. O 52�(a)(1)(�).  T<ese 
Drovisions encomDass any 8e6t w<ic< arises 8urin; t<e time in an involuntary case 6etween t<e 
commencement o: t<e case an8 t<e earlier o: t<e aDDointment o: a trustee or entry o: an or8er :or 
relie:.2  Suc< 8e6ts are 8eeme8 to <ave arisen imme8iately 6e:ore t<e :ilin; o: t<e involuntary 
Detition.  ���,���g., #n re B��B Steel, #nc., 4�5 B.R. 5�0 (Bankr. D. Colo. 201�)� #n re Black 
Diamon8 'inin; Co., LLC, Case (o. 0�
70066, Bankr. E.D. %y., Fe6. 10, 2010 (6ot< cases 
involvin; t<e Drovision o: le;al services 8urin; t<e ;aD Derio8). 

2�  �riority taxes under Section 
07�a�����  

*riority taLes are 8iscusse8 in t<e Section #. C. o: t<is DaDer. 

B�  Sub�Sections 
23�a��1��B��i� and 
23�a��1��B��ii�� 

T<ese Drovisions aDDly to C<aDter 7, in8ivi8ual C<aDter 11, C<aDter 12 an8, Dost

B�*C*�, to C<aDter 1� cases. 

1� – Subsection �i�� Taxes relating to unfiled returns� 

#n t<e wor8in; o: t<e statute, taLes Swit< resDect to w<ic< a return, or equivalent reDort or 
notice, i: require8R (i) was not :ile8 or ;ivenT are eLceDte8 :rom 8isc<ar;e. 

T<e non8isc<ar;ea6ility o: taLes relatin; to un:ile8 returns is not controversial.  However, 
taLes relatin; to t<e S:unctional equivalentT o: an un:ile8 return are t<e su6>ect o: all 8isDutes over 
w<et<er a return :ile8 a:ter t<e taL aut<ority <as alrea8y assesse8 taL un8er Ssu6stitute :or returnT 
Droce8ures (inclu8in; state an8 local counterDarts), an8 w<et<er a 8elinquent return, wit<out more 
(t<e S1
8ay late ruleT), are StaL returnsT :or DurDoses o: 8isc<ar;ea6ility. 

 2� – Subsection �ii�� Taxes for the return was delin6uently filed Aafter 2 years 
beforeB the petition date �A2�year ruleB�� 

T<e statutory wor8in; encomDasses Swit< resDect to w<ic< a return, or equivalent reDort or 
notice, i: require8 R . . . �ii� was :ile8 or ;iven a:ter t<e 8ate on w<ic< suc< return, reDort, or notice 
was last 8ue, un8er aDDlica6le law or un8er any eLtension, an8 a:ter two years 6e:ore t<e 8ate o: 
t<e :ilin; o: t<e DetitionT.  T<e corollary is t<at taLes relatin; to a return t<at was 8elinquently :ile8 
more t<an 2 years 6e:ore t<e Detition 8ate are 8isc<ar;ea6le. 

T<is Drovision is in 8isDute in return
a:ter
SFR, an8 1
8ay late rule, cases.  0<ile t<e 
assertion o: eit<er DrinciDle is 6ase8 on t<e Dremise t<at t<e 8elinquent return was not a return :or 
8isc<ar;ea6ility DurDoses, 8e6tors oDDosin; eit<er DrinciDle a8vance t<e DroDosition t<at t<e return 
in question was outsi8e t<e 2
year rule an8 t<e relate8 taLes are t<ere:ore 8isc<ar;ea6le (i.e., t<at 
t<e taL return 8ocument, suc< as a Form 1040, was a return t<at was :ile8 more t<an 2
years 
6e:ore t<e 6ankruDtcy :ilin;.  T<ese issues are 8iscusse8 elsew<ere in t<is outline. 

                                                        

2   #8., § 502(:). 
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 a�  A�r �6ui;alent Report or �oticeB 

T<e D<rase Sreturn or equivalent reDort or notice, i: require8T, in Section 52�(a)(1)(B)(i), 
<as Drovi8e8 some <oDe :or 8e6tors w<o <ave not :ile8 actual returns, 6ut <ave eLecute8 an8/or 
:ile8 8ocuments t<at serve t<e DrinciDal DurDose o: taL returns, w<ic< is to allow :or t<e 
assessments o: taL.  T<is D<rase, t<ou;<, <as 6een consistently interDrete8 as a restriction rat<er 
t<an an eLDansion o: circumstances allowin; :or t<e 8isc<ar;ea6ility o: taLes.  T<at is, t<e D<rase 
is un8erstoo8 to mean t<at taLes are not 8isc<ar;ea6le i: a require8 return is not :ile8, �r i: a 
require8 equivalent reDort is not :ile8, or i: a require8 notice is not :ile8, 6y t<e taLDayer.  
SEquivalent reDort or noticeT 8oes not allow t<e su6stitution o: a comDara6le 8ocument in�t��� o: a 
taL return.  State o: 'arylan8 v. Ciotti (#n re Ciotti), 6�� F.�8 276, 27�
2�0 (4t< Cir. 2011)� !reen v. 
#nternal Revenue Service (#n re !reen), 472 B.R. �47, �65 (Bankr. 0.D. TeL. 2012).  For eLamDle, 
w<ere state law requires taLDayers to reDort any #RS a8>ustments to t<eir :e8eral �!#, t<e :ailure to 
8o so can constitute a :ailure to :ile an equivalent reDort or notice.  Ciotti, at 27�.  #n suc< an 
instance, a taLDayer woul8 <ave to <ave :ile8 an ori;inal return an8 t<e  su6sequent equivalent 
reDort or notice in or8er to cause t<e relate8 taLes to 6e 8isc<ar;ea6le (assumin; no ot<er 
eLceDtion to 8isc<ar;e aDDlie8).3 

b�  Application in indi;idual Chapter 11 and Chapter 13 cases� 

1.  C<aDter 1� Cases 

T<e imDortance o: t<e a88ition o: t<e 2
year rule to C<aDter 1�Vs 8isc<ar;e Drovision, 
Section 1�2�(a)(2), cannot 6e un8erstate8 since it will caDture many lia6ilities w<ic< were 
Dreviously 8isc<ar;e8, an8 6ecause t<e 2
year rule wrecks Darticular <avoc :or a::ecte8 C<aDter 1� 
8e6tors 8ue to t<e unique nature o: C<aDter 1� Dractices an8 Droce8ures.  Because taLes :or 
w<ic< t<e 2
year rule is aDDlica6le are o:ten i: not usually :or ol8er taL years (wit< return 8ue 8ates 
more t<an � years 6e:ore t<e commencement o: t<e 6ankruDtcy), t<ey are, an8 must 6e claime8 6y 
t<e #RS as, ;eneral unsecure8 8e6ts (unless secure8) w<ic< are tyDically Dai8 at a low Dercenta;e.  
T<us, in a 1� C<aDter 1� *lan, ��� o: t<e 8e6t Dlus DostDetition interest remains 8ue :rom t<e 
Dost
8isc<ar;e 8e6tor.  T<is result o6tains wit< taLes relatin; to un:ile8 returns, as well, w<ic< was 
also a88e8 to Section 1�2�(a)(2) 6y B�*C*�, 6ut incorDoration o: t<e 2
year rule in C<aDter 1� 
cases, it is su6mitte8, is more startlin; an8 less >usti:ie8 t<an t<e situation o: un:ile8 returns (w<ic< 
are o:ten wee8e8 out un8er B�*C*�Vs return requirements, in any event). 

2.  #n8ivi8ual C<aDter 11 Cases. 

Section 1141 incorDorates Section 52� in�t�t�,�t<ere6y equatin; 8isc<ar;es in in8ivi8ual 
C<aDter 11 cases wit< in8ivi8ual C<aDter 7 8isc<ar;es.  Only non
in8ivi8ual, non
liqui8atin; 
reor;aniNations un8er C<aDter 11 receive a SsuDer 8isc<ar;eT t<at 8isc<ar;es all DreDetition an8 
a8ministrative Derio8 8e6ts 6y su6stitutin; t<e 8e6t wit< t<e aDDlica6le Drovisions un8er t<e 
C<aDter 11 *lan (wit< t<e eLceDtion o: taL 8e6ts 6ase8 in :rau8 an8 similar con8uct).  T<is is t<e 
result o: t<e statutory section makin; no re:erence to Section 52�, in 8istinction to t<e 8isc<ar;e 
Drovisions :or all ot<er C<aDters an8 tyDes o: 8e6tors.  For narrow :rau8 eLceDtion to 8isc<ar;es in 
non
in8ivi8ual, non
liqui8atin; cases, see 11 ..S.C. O 1141(8)(6).  

                                                        

3  States ;enerally require t<e :ilin; o: an amen8e8 return, or a comDara6le :orm 
(Sequivalent to an amen8e8 returnT�), to reDort t<e increase8 taLa6le income w<ere t<e #RS <as 
a8>uste8 t<e taLDayerVs :e8eral return to assess a88itional taL.  ���, ��g�, %y. Rev. Stat. 
§ 141.210(1), (4)(6)(�0 Days)� amen8e8 return require8: O<io Rev. Co8e § 5747.10 (60 Days), 
an8 #n8. Co8e § 6
�
4
6 (120 Days). 
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C�  Taxes relating to a fraud or Awillful attempts to e;ade or defeatB – ? 
23�a��1��C��  

Su6section 52�(a)(1)(C) eLceDts :rom 8isc<ar;e taLes wit< resDect to w<ic< t<e 8e6tor 
ma8e a :rau8ulent return or will:ully attemDte8 in any manner to eva8e or 8e:eat . . ..T 

 1�  Taxes Relating to Fraudulent Returns� 

.n8er Title 26, S3:4rau8 is an intentional wron;8oin; 8esi;ne8 to eva8e taL known or 
6elieve8 to 6e owin;.T  'ason v. Commissioner, T.C. 'emo. 2004
247� 'c!ee v. Commissioner, 
T.C. 'emo. 2000
�0�� E8elson v. Commissioner, �2� F.28 �2�, ��� (�t< Cir. 1��7).  *ut anot<er 
way, taL :rau8 is en;a;in; in acts 8esi;ne8 to o6tain a 6ene:it to w<ic< t<e taLDayer knows <e is 
not entitle8.  ST<e require8 state o: min8 is one w<ic<, Ui: translate8 into action, is well calculate8 to 
c<eat or 8eceive t<e ;overnment.VT  Sowar8s v. Commissioner, T.C. 'emo. 200�
1�0.  T<e 
elements o: civil taL :rau8 <ave 6een :oun8 to 6e synonymous wit< t<e term Swill:ulT as use8 in t<e 
criminal Dro<i6itions o: #.R.C. O 7201, �t����., an8 are t<e Svoluntary, intentional violation o: a 
known le;al 8uty.T  (ie8rin;<aus v. Commissioner, �� T.C. 202, 217 (1��2). 

�ctual 8eterminations o: civil :rau8 un8er #.R.C. O 666�, or its criminal counterDart un8er 
#.R.C.  O 7201, are rare.  0<ere encountere8, t<e taL an8 t<e interest on taL woul8 6e 
non8isc<ar;ea6le, an8 t<e :rau8 Denalty (an8 interest on t<e Denalty) woul8 also 6e 
non8isc<ar;ea6le i���n���n�%�i� t<e Stransaction or eventT (;enerally t<e :ilin; o: t<e return) occurre8 
wit<in � years o: t<e Detition 8ate.        11 ..S.C. O 52�(a)(7), 8iscusse8 6elow.  
�g�, 'ay v. 
'issouri DeDVt o: Revenue (#n re 'ay), 251 B.R. 714, 71� (B.�.*. �t< Cir. 2000) (.nite8 States 
conce8e8 t<e Doint)� 'iller v. .nite8 States (#n re 'iller), 176 B.R. 266, 26� (Bankr. '.D. Fla. 
1��4).  

 2�  %illful attempts Ain any manner to e;ade or defeatB �The AToti RuleB�� 

0ill:ul attemDts Sin any manner to eva8e or 8e:eatT a taL can 6e :oun8 in a 8e6torVs 
omissions o: income as well as commissions. ������i�c!��i�n��n��cit�ti�n��in, Steinkrauss v. 
.nite8 States (#n re Steinkrauss), �1� B.R. �7, �1
�7 (Bankr. D. 'ass. 2004)� ��������, Toti v. 
.nite8 States (#n re Toti), 24 F.�8 �06 (6t< Cir. 1��4).  �DDlications o: t<is DrinciDle o: :rau8 6y 
omission are :oun8 in t<e conteLt o: e;re;ious 6e<avior, suc< as a Dattern o: not :ilin; returns an8 
Dayin; t<e taL 8ue, w<ere t<e 8e6tor <a8 more t<an t<e w<erewit<al to 8o so.  ��������, 'ay, 251 
B.R. at 71�, w<ere t<e Court 8istin;uis<e8 6etween :rau8 an8 Swill:ul attemDts to eva8e or 8e:eat . 
. ..T 

D�  �onpecuniary loss penalties – Section 
23�a��7��   

(onDecuniary taL Denalties are not 8isc<ar;ea6le i: t<ey relate to a non8isc<ar;ea6le taL 
and t<e Denalty is imDose8 wit< resDect to a transaction or event, w<ic< occurre8 within t<ree 
years o: t<e Detition 8ate.  Conversely, Denalties are 8isc<ar;ea6le i: t<ey relate to 8isc<ar;ea6le 
taLes or t<ey arise :rom transactions or events occurrin; more than t<ree years 6e:ore t<e 
commencement o: t<e 6ankruDtcy case.  E.;., #n re Bra6<am, 212 B.R. ���, 1000 (Bankr. '.D. 
�la. 1��7). See C<art, 6elow. 

T<e wor8in; o: t<e su6section is 8i::icult to :ollow.  S0<ile t<e lan;ua;e o: t<is su6section 
:rames non8isc<ar;ea6le taL Denalties as an eLceDtion to an eLceDtion to an eLceDtion, once t<e 
triDle ne;ative is taken into account t<e meanin; o: t<e Drovision ;ains clarity.T  Burns v. .nite8 
States (#n re Burns), ��7 F.28 1541, 1544 (11t< Cir. 1���)� 'c%ay v. .nite8 States, �57 F.28 6��, 
6�� (�t< Cir. 1��2)� Ro6erts v. .nite8 States (#n re Ro6erts), �06 F.28 1440, 144� (10t< Cir. 
1��0)(w<ic< :oun8 t<is Drovision strai;<t:orwar8 an8 Sneit<er am6i;uous nor 8i::icult to 
un8erstan8).  Section 52�(a)(7) <as 6een :oun8 to oDerate to 8isc<ar;e Denalties, i: relatin; to 
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events or transactions occurrin; more t<an � years 6e:ore t<e 6ankruDtcy, even w<ere returns not 
:ile8 DreDetition.  #n re 0ri;<t, 244 B.R. 451, 457
45� (Bankr. (.D. Cal., 2000)� � #n re S;arlat, 271 
B.R. 6�� (Bankr. '.D. Fla. 2001)(conce8e8 6y t<e ;overnment). 

ELamDles o: nonDecuniary loss Denalties un8er t<e #nternal Revenue Co8e are t<ose :or 
:ailin; to timely :ile a return or Day taL un8er #.R.C. O 6651(a)(1) an8 (2), :ailure to DroDerly Day 
estimate8 taLes un8er O 6654(a), ne;li;ence an8 su6stantial un8erstatement o: income taL un8er O 
6662(a), an8 Denalties :or :ilin; a :rau8ulent return un8er O 666� (as well as S:rau8ulent :ailure to 
:ileT un8er O 6651(:)).  (ota6ly, su6section 52�(a)(7) 8oes not aDDly to non
in8ivi8ual C<aDter 11 
an8 C<aDter 1� 8isc<ar;es, an8, as suc< nonDecuniary loss Denalties are always 8isc<ar;ea6le in 
eit<er C<aDter. 

Chart 1 � Dischargeability of �onpecuniary �oss Tax �enalties 

Disc<ar;ea6le (on8isc<ar;ea6le 

1.  *enalty relates to a 8isc<ar;ea6le taL 


or
 

2.  *enalty was imDose8 wit< resDect to a 
transaction or event, w<ic< occurre8 more t<an 
� years Drior to t<e 6ankruDtcy Detition 8ate. 

�xample. #n a 6ankruDtcy :ile8 on 
�u;ust 20, 2014, t<e #RS <as :ile8 a claim :or 
t<e 8e6torVs 2010 income taLes w<ic< inclu8es 
a :rau8 Denalty un8er #.R.C. O 666�(a).  T<e taL 
was assesse8 6ase8 on a 8etermination t<at 
t<e taLDayer :ile8 a :rau8ulent return on �Dril 
15, 2011.  T<e taL an8 interest on t<e taL are 
non8isc<ar;ea6le un8er Section 52�(a)(1)(C), 
6ut t<e :rau8 Denalty is 8isc<ar;ea6le un8er 
Section 52�(a)(7) 6ecause it relates to a 
nonDecuniary loss Denalty t<at was imDose8 
wit< resDect to a transaction or event w<ic< 
occurre8 more t<an � years o: t<e 6ankruDtcy 
Detition 8ate (t<e transaction 6ein; t<e :ilin; o: 
t<e :rau8ulent return more t<an � years 6e:ore 
t<e commencement o: t<e 6ankruDtcy). 

1.  *enalty relates to a non8isc<ar;ea6le 
taL 


an8
 

2.  *enalty was imDose8 wit< resDect to a 
transaction o: occurrence w<ic< occurre8 wit<in 
� years o: t<e 6ankruDtcy Detition 8ate. 

�xample: #n a 6ankruDtcy :ile8 on 
�u;ust 20, 2014, t<e #RS <as :ile8 a claim :or 
t<e 8e6torVs 2011 income taLes w<ic< inclu8es 
a Ssu6stantial un8erstatement o: income taLT 
Denalty un8er #.R.C. O 6662(a).  T<is Denalty is 
imDose8 on t<e 6asis o: t<e 8e6torVs return 
w<ic< was :ile8, wit<out eLtension, on �Dril 15, 
2012.  T<e taL is a Driority claim an8 t<us 
non8isc<ar;ea6le in any case w<ere Section 
52�(a)(1) aDDlies, an8 t<e Denalty was imDose8 
wit< resDect to an event w<ic< occurre8 wit<in � 
years o: t<e 6ankruDtcy Detition 8ate. 

��c!ni��% loss Denalties (to t<e eLtent suc< a Denalty can 6e :oun8 in t<e #nternal Revenue 
Co8e) t<at relate to Driority taLes are t<emselves Driority claims un8er Section 507(a)(�)(!), 
8iscusse8 6elow.  #nterest on a non8isc<ar;ea6le Denalty, as wit< non8isc<ar;ea6le taLes, is also 
non8isc<ar;ea6le.  #n re $aylaw Dru;, #nc., 621 F.28 524 (2n8 Cir. 1��0)� Hanna v. .nite8 States, 
�72 F.28 �2� (�t< Cir. 1���).   

��  �riority Taxes That Are �ncorporated �nto Section 
23�a��1��A�� 

1�  �ap �eriod Taxes – Sub�Section 
07�a��3��   

Discusse8 a6ove, at #.  .  
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2�  �re��etition Taxes �ntitled to �riority – Sub�Section 
07�a����� 

  a�  Determining �re� and �ostpetition Status 

T<e DrinciDles t<at 8istin;uis< DreDetition taL 8e6ts :rom DostDetition taLes are relevant to a 
num6er o: Drovisions un8er t<e Co8e, most nota6ly wit< re;ar8 to seto::s un8er Section 55�.  
Essentially, :or Snon
8ivisi6leT taLes, suc< as income taL, t<e taL Derio8 en8s on t<e last moment o: 
t<e taL year.  $oye v. Franc<ise TaL Boar8 (#n re $oye), 57� F.�8 1070, 1077 (close o: taL Derio8 
8etermines Dre
 or DostDetition nature o: 8e6t in su6sequently :ile8 6ankruDtcy)� #n re SencNysNyn, 
426 B.R. 250 (Bankr. E.D. 'ic<. 2010� Beauca;e v. .nite8 States (#n re Beauca;e), ��4 B.R. �5� 
(Bankr. D. 'ass. 2005) (seto:: case turnin; on SmutualityT o: 8e6ts un8er O  55�, as are many 
cases 8iscussin; t<is issue)� #n re Conti, 50 B.R. 142, 14� (Bankr. E.D. /a. 1��5)(seto:: case 
8eci8in; t<at Decem6er �1 is t<e 8eterminative 8ate :or c<aracter o: taLes as Dre
 or DostDetition)� 
comDare, .nite8 States v. RiDley (#n re RiDley), �26 F.28 440 (5t< Cir. 1��1)(taLes S6ecome 
Daya6leT w<en return is 8ue). 

#ncome taLes, :or eLamDle, are non
8ivisi6le 6ecause a taLDayerVs taL Dro:ile can c<an;e 
uD until t<e en8 o: t<e Derio8.  Divisi6le taLes, suc< as emDloyment taLes reDorte8 6y Form �41, 
are S8ivisi6leT 6ecause t<e lia6ility to 8ate is :iLe8 uDon eac< Dayment o: wa;es.  EmDloyment 
taLes (Sany taL imDose8 6y su6title CT o: t<e #nternal Revenue Co8e, an8 t<e Trust Fun8 Recovery 
*enalty un8er #.R.C. O6672, are also statutorily 8e:ine8 as S8ivisi6leT.  �lt<ou;< Su6title C inclu8es 
Form �40 F.T� taLes, alt<ou;< t<e #RS <as tra8itionally viewe8 �40 taLes to 6e an annualiNe8 
lia6ility. 

For 8ivisi6le taLes, lia6ilities :or t<e year in w<ic< t<e 6ankruDtcy is :ile8 are always 
DostDetition 8e6ts w<ic< are not to 6e Drorate8 6etween Dre
 an8 DostDetition Derio8s.  E.;., #n re 
Holmes, �12 B.R. �76, �7� (Bankr. 0.D. Tenn. 2004).  For eLamDle, :or a 6ankruDtcy :ile8 on 
Fe6ruary 5, 2014, t<e 8e6tors 2014 income taLes are a DostDetition 8e6t. (See SDeterminin; *re
 
an8 *ostDetition StatusT, 6elow.)  T<e #RS sDlits Form �41 lia6ilities as Dre
 or DostDetition 8e6ts 
6ase8 on t<e 8ate t<e 6ankruDtcy case was :ile8.   

  3�  Sub�Section 
07�a�����A� – �ncome taxes �Aa tax measured by income or 
gross receiptsB�� 

�i� :or w<ic< a return was 8ue wit<in � years o: t<e Detition 8ate 3S�
1ear RuleT4�  

�ii� w<ic< were assesse8 wit<in 240 8ays o: t<e 6ankruDtcy 3S240
Day RuleT4� 

w<ic< 240
8ay Derio8 is susDen8e8 6y t<e time 8urin; w<ic< an #RS O::er
in
ComDromise 
Swit< resDect to t<at taL was ��n�ing����in�����ct 8urin; 3t<e4 240
8ay Derio8, Dlus �0 8aysT� an8/or 

                                                        

�   �n O::er
in
ComDromise, i: acceDte8 6y t<e #RS an8 consummate8 6y t<e require8 
Dayment(s), is Sin e::ectT :or t<e 5
year Derio8 :rom t<e 8ate o: t<e acceDtance.  ��� #RS Form 656 
*acka;e.  #n or8er :or t<is Drovision to aDDly, eit<er (1) an eListin; O::er
in
ComDromise woul8 
<ave to encomDass unassesse8 taL (unassesse8 at t<e time t<e O::er was su6mitte8), w<ic< is 
allowe8 only in limite8 circumstances� or (2) an O::er woul8 <ave to 6e su6mitte8 wit<in t<e 240 
8ays t<at is eit<er wit<8rawn or a6an8one8 6y t<e taLDayer in :avor o: :ilin; 6ankruDtcy, 6y :ar t<e 
more likely scenario.  T<e Dossi6ility o: an O::er 6e;in su6mitte8 wit<in t<e 240 8ays an8 acceDte8 
6y t<e #RS is remote.  T<e unlikeliness o: t<is latter scenario is 8ue to t<e :act t<at, as o: t<is 
writin;, t<e #RS takes more t<an 240 8ays to eit<er acceDt or 8eny (eLceDt on Droce8ural ;roun8s) 
an O::er. 
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is susDen8e8 6y t<e Derio8 o: time :or w<ic< collection was staye8 6y a Drior 6ankruDtcy case 
8urin; t<e 240 8ays, Dlus �0 8ays�  

 �iii� taLes w<ic< were not assesse8 Drior to t<e 6ankruDtcy 6ut w<ic< were 
assessa6le 3Snot assesse8 6ut assessa6leT4, eLceDt :or t<ose tyDes o: taLes w<ic< are sDeci:ie8 in 
Section 52�(a)(1)(B) 3encomDassin; taLes 6ase8 on un:ile8 returns an8 returns :ile8 8elinquently 
wit<in 2 years o: t<e Detition 8ate4 or 52�(a)(1)(C) 3taLes relatin; to :rau8, will:ul evasion, �tc�4.  T<is 
cate;ory tyDically encomDasses DroDose8 au8it a8>ustments w<ic< are Den8in; an8 not yet 
assesse8 as o: t<e Detition 8ate.   

Su6section (B) Q ELceDts state or local DroDerty taLes Daya6le wit<in 1 year Drior to t<e 
commencement o: t<e 6ankruDtcy :rom 8isc<ar;e. 

��  Subsection �C� – Trust Fund Taxes – Section 
07�a�����C�� 

S3T4aL3es4 require8 to 6e collecte8 or wit<<el8 an8 :or w<ic< t<e 8e6tor is lia6le in w<atever 
caDacityT.  ��., (C).  �lt<ou;< t<ere are several taLes t<at <ave trust :un8 comDonents, suc< as 
several eLcise taLes, trust :un8 taLes usually relate an emDloyerVs o6li;ation to wit<<ol8 (ScollectT) 
an8 Day over income an8 F#C� taLes w<ic<, :or t<e :ailure to 8o so, #.R.C. O 6672(a) imDoses 
Dersonal lia6ility on t<e SresDonsi6le DersonT w<o Swill:ully :ails to collectT an8 turn over t<e trust 
:un8 taLes.. T<e emDloyerVs matc<in; Dortion o: F#C� an8 F.T� (Form �40) taLes are not trust 
:un8 taLes.
  

T<e #RS <as state8 its Dosition t<at trust :un8 taLes will 6e consi8ere8 to <ave 6een 
eLceDte8 :rom SC<aDter 7T 8isc<ar;es (i.e., 8isc<ar;es w<ic< are 8etermine8 6y Section 52� in its 
entirety) #��t�������n�t�t����
���i������c��i������t������i��i�iti��.  #R' 5.�.17.15.1(1).  T<is woul8 
seem to 6e 6ase8 uDon t<e lan;ua;e o: 11 ..S.C. O 52�(a)(1)(�) w<ic< states t<at Driority taLes in 
;eneral are eLceDte8 :rom 8isc<ar;e, w<ere t<is Drovision controls, Sw<et<er or not a claim is :ile8 
or allowe8.T  


�  Subsection �D� – �repetition employment taxes – Section 
07�a�����D�� 

*reDetition emDloyment taLes on comDensation earne8 :rom t<e 8e6tor :or w<ic< t<e 
return was 8ue wit<in � years o: t<e Detition 8ate, inclu8in; eLtensions. 

��  Subsection ��� – Certain �xcise Taxes – Section 
07�a������� 

ELcise taLes on DreDetition transactions :or w<ic< t<e return was 8ue wit<in � years o: t<e 
Detition 8ate, inclu8in; eLtensions, or, i: no return was require8, on transactions w<ic< occurre8 
8urin; t<e �
year Derio8 imme8iately Drece8in; t<e :ilin; o: t<e 6ankruDtcy. 

7�  Subsection �F� – Customs Duties – Section 
07�a�����F� 

Certain customs 8uties arisin; out o: t<e imDortation o: merc<an8ise wit<in 1 year Drior to 
t<e commencement o: t<e 6ankruDtcy, or, in circumstances requirin; a certi:ication 6y t<e 
Secretary o: t<e Treasury, wit<in 4 years o: t<e Detition 8ate. 

                                                        


   #.R.C. O 7501 esta6lis<es t<e trust :un8 nature o: taLes w<ic< are require8 to 6e 
collecte8 or wit<<el8: suc< :un8s Ss<all 6e <el8 to 6e a sDecial :un8 in trust :or t<e .nite8 States.T 
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��  Subsection ��� – �ecuniary �oss �enalties – Section 
07�a������� 

*enalties relate8 to a tyDe o: taL 8escri6e8 in Sections 507(a)(�)(�) t<rou;< (F) an8 are Sin 
comDensation :or actual Decuniary lossT are t<emselves Driority taLes.  Courts <ave stru;;le8 to 
:in8 an actual Denalty un8er t<e #nternal Revenue Co8e t<at :its t<is 8escriDtion.  E.;., #n re 
CesDe8es, ��� B.R. 40� (Bankr. E.D. (.C. 200�)� #n re �llen, 272 B.R. �1(Bankr. E.D. /a. 2002).  
Clearly, t<e la6el w<ic< is attac<e8 to a Darticular eLtraction, w<et<er as a Denalty or a taL, is not 
8eterminative.  .nite8 States v. Reor;aniNe8 CF � # Fa6ricators o: .ta<, #nc�, 51� ..S. 21�, 21� 
(1��6).  0<ile t<e Trust Fun8 Recovery *enalty un8er #.R.C. O 6672 is imDose8 to comDensate t<e 
;overnment :or actual losses, t<is Drovision <as 6een <el8 to 6e a StaLT re;ar8less o: its la6el or 
Dlacement in t<e #nternal Revenue Co8e, .nite8 States v . Sotelo, 4�6 ..S. 26� (1�7�)�  
'os6rucker v . .nite8 States (#n re 'os6rucker), 227 B.R. 4�4, 4�7 (B.�.*. 6t< Cir. 1���), an8 is 
seDarately 8ealt wit< 6y Section 507(a)(�)(C).  Lia6ility :or trust :un8 taLes is seDarately 
encomDasse8 6y su6section 507(a)(�)(C), in any event.  *enalties un8er t<e taL co8e are, almost 
wit<out eLceDtion i: not wit<out eLceDtion, nonDecuniary loss Denalties o: t<e tyDe encomDasse8 6y 
Section 52�(a)(7), �i�c!���������#. 

F�  �riority Taxes Not �ncorporated �nto Section 
23�a� 

1�  Administrati;e claims – Section 
07�a��2� 

�ny DostDetition taL incurre8 6y t<e estate wit<in t<e meanin; o: Section 50�(6)(1)(B), 
w<ic< is incorDorate8 6y re:erence into Section 507(a)(2).  �lt<ou;< 8isc<ar;ea6le, a8ministrative 
claims s<oul8 6e Dai8 in :ull as a secon8 Driority claim (to t<e eLtent assets are availa6le to 8o so), 
wit< only t<e le;itimately unDai8 Dortion 6ein; 8isc<ar;e8. 

2�  Taxes on priority wage claims – Section 
07�a����  

T<e Trustee is t<e SemDloyerT :or DurDoses o: t<e emDloyment taL o6li;ations, inclu8in; t<e 
trust :un8 taLes, w<ic< arise :rom t<e Dayment o: wa;e claims. Otte v. .nite8 States, 41� ..S. 4�, 
57 (1�74).  TaLes are to 6e Dai8 to t<e eLtent DroDerty o: t<e estate is availa6le to 8o so, wit< t<e 
remainin; lia6ility 6ein; su6>ect to 8isc<ar;e. 

��  �nterest Afforded Same �riority As Underlying Tax 

�s a ;eneral DroDosition, interest on a taL lia6ility is a::or8e8 t<e same treatment as t<e taL 
itsel:.�  #nterest is also a Dart o: t<e claim :or taL 8e6ts, .nite8 States v. Frien8s<iD Colle;e, #nc. (#n 
re Frien8s<iD Colle;e, #nc.), 7�7 F.28 4�0 (4t< Cir. 1��4)(8eci8e8 in conteLt o: Section 50� 
analysis)� #n re T<omDson, 67 B.R. 1 (Bankr. (.D. O<io 1��4), an8 carries t<e same Driority as 
8oes t<e taL. 
�g�,  'iller v. #nternal Revenue Service (#n re 'iller), �00 B.R. 422, 42� (Bankr. (.D. 
O<io 200�).  *enalties :or a8ministrative claims are, 6y statute, a::or8e8 t<e same treatment as t<e 
un8erlyin; taL7, w<ic< is not t<e case :or DreDetition claims w<ere Denalties are seDarately 
classi:ie8.  #nterest on a non8isc<ar;ea6le Denalty, as wit< non8isc<ar;ea6le taLes, is also 
non8isc<ar;ea6le.  #n re $aylaw Dru;, #nc., 621 F.28 524 (2n8 Cir. 1��0)� Hanna v. .nite8 States, 
�72 F.28 �2� (�t< Cir. 1���). 

                                                        

�  #RC OO 6601(e)(1), 6665(a) 

7   11 ..S.C. O 50�(6)(1)C) 
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���� Tolling  

Tollin; in t<is conteLt is t<e susDension, an8 t<ere:ore, t<e Drolon;ation, o: t<e various time 
Derio8s :or 8eterminin; 8isc<ar;ea6ility (suc< as t<e S�
yearT an8 S240
8ayT rules) 6y events or 
circumstances w<ic< transDire8 or eListe8 6etween t<e commencement o: t<e 8isc<ar;ea6ility 
Derio8 (e.;., 8ue 8ate o: return :or �
year rule) an8 t<e :ilin; o: t<e 6ankruDtcy in w<ic< t<e 
8isc<ar;ea6ility question arises.  *rior to B�*C*�, t<e rules were >u8icially create8, alt<ou;< 
statutorily 6ase8, o:ten wit< a view to t<e equities o: t<e result w<ere t<e time Derio8s were n�t 
susDen8e8.  B�*C*�, t<ou;<, co8i:ie8 tollin; 6ut wit< si;ni:icant 8i::erences :rom Drior law.� 

A�  �xtension of 2�0�day rule under Section 
07�a�����A��ii� 

*riority taLes inclu8e t<ose w<ic< were assesse8 wit<in 240 8ays o: t<e 6ankruDtcy :ilin;.  
*rior law eLclu8e8 :rom t<e 240
8ay calculation (essentially susDen8in; its runnin;) 8urin; t<e time 
t<at an o::er
in
comDromise was Den8in;.  B�*C*� mo8i:ie8 t<is to susDen8 t<e 240
8ay 
calculation 8urin; t<e time an o::er was Den8in; ���in�����ct 8urin; t<e 240 8ays, Dlus an a88itional 
�0 8ays, an8 :or t<e time t<at a stay on collection (suc< as wit< a CD* Drocee8in; or an 
intervenin; 6ankruDtcy) was in eListence 8urin; t<e 240 8ays, Dlus �0 8ays. 

���������n�����n������t���t�$t,����"���

B�  �eneral suspension for CD� proceeding or prior bankruptcy 

T<e <an;in; or :lus< Dara;raD< :ollowin; Section 507(a)(�)(!) states t<at all Derio8s 
sDeci:ie8 in Section 507(a)(�) are SsusDen8e8T :or t<e time in w<ic< collection is Dro<i6ite8 6y 
reason o: a CD* Drocee8in;, Dlus �0 8ays, an8 :or t<e time 8urin; w<ic< collection was Dro<i6ite8 
eit<er 6y t<e automatic stay in a Drior case or St<e eListence o: 1 or more con:irme8 Dlans un8er 
t<is title, Dlus �0 8ays.T   

C�  Calculating Tolling 

'et<o8 1 

Calculate normal Derio8 t<at is relevant to t<e inquiry (i.e., t<e �
year, 240
8ay or 2
year 
rules) an8 a88 t<e time 8urin; w<ic< t<e Derio8 was susDen8e8 6y reason o: 1 or more 6ankruDtcy 
cases or #RS Collection Due *rocess Drocee8in;s, inclu8in; t<e �0
8ay tack
on Derio8 (or t<e 
Derio8 6etween Drior 6ankruDtcy i: less t<an �0 8ays) :or eac< 6ankruDtcy. 

                                                        

�   .n8er Drior law, tollin; was aDDlie8 t<rou;< a series o: >u8icial 8ecisions w<ic< 
culminate8 in 1oun; v. .nite8 States, 5�5 ..S. 4� (2002).  Since tollin; was not eLDlicitly in t<e 
statute Drior to B�*C*�, Courts variously relie8 on t<e ;eneral Dowers o: Sections 105 an8/or 
Section 10�Vs incorDoration o: non6ankruDtcy Derio8s o: limitations into Title 11.  Some Courts 
:oun8 t<at tollin; was not to 6e :oun8 in t<e Co8e at all.  1oun; resolve8 t<e con:licts o: aut<ority 
6y <ol8in; t<at t<e t<ree
year look
6ack is a Derio8 o: limitations su6>ect to tra8itional DrinciDles o: 
equita6le tollin; suc< t<at t<e Derio8s :or 8eterminin; 8isc<ar;ea6ility (or at least t<e t<ree year 
Derio8) are susDen8e8 8urin; t<e time t<e #RS is Dro<i6ite8 :rom collectin; taL 6y reason o: t<e 
automatic stay.  �lt<ou;< a 8isc<ar;ea6ility case (al6eit one 8eterminin; 8isc<ar;ea6ility 6ase8 on 
Section 52��s incorDoration o: Section 507�s Driority Drovisions), t<e DrinciDles o: 1oun; woul8 
seemin;ly aDDly to Driority 8eterminations, as well.  
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'et<o8 2 (use:ul as c<eck) 

Calculate t<e amount o: time t<e Derio8 is n�t susDen8e8 6y 1 or more Drior 6ankruDtcies 
or CD* Drocee8in;s until t<e amount o: time equals � years (10�5 8ays i: no intervenin; leaD 
years� 10�6 8ays wit< an intervenin; leaD year), 240 8ays or 2 years, w<ic<ever is relevant. 

�$�  Tax �iens Sur;i;e Discharge   

A�  �eneral �rinciple     

Re;ar8less o: w<et<er t<e un8erlyin; taL lia6ility is 8isc<ar;e8 in 6ankruDtcy, :e8eral taL 
liens �survive� t<e 6ankruDtcy 8isc<ar;e. ���,���g., DewsnuD v. Timm, 502 ..S. 410, 417
41� 
(1��2)(C<aDter 7 case w<ic< state8 t<at commercial lien interests �Dass4 t<rou;< 6ankruDtcy 
una::ecte8.�)� $o<nson v. Home State Bank, 501 ..S. 7�, �4 (1��1)(C<aDter 1� case w<ic< turne8 
uDon t<e survival o: a commercial lien in a Drior C<aDter 7 case, an8 w<ic< :oun8 t<at � . . . a 
6ankruDtcy 8isc<ar;e eLtin;uis<es only one mo8e o: en:orcin; a claim 

 namely, an action a;ainst 
t<e 8e6tor in Dersonam 

 w<ile leavin; intact anot<er 

 namely, an action . . . in rem.�)�   Farrey v. 
San8er:oot, 500 ..S. 2�1, 2�7 (1��1)� #n re #som, �01 F.28 744, 745
46 (�t< Cir. 1��0)(statin; t<at 
�3a4 8isc<ar;e in 6ankruDtcy Drevents t<e #.R.S. :rom takin; any action to collect t<e 8e6t �����
�����n����i��i�it% o: t<e 8e6tor 3emD<asis a88e84 . . . 6ut t<at Con;ress inten8e8 :or vali8 taL liens 
to survive 6ankruDtcy.�)� .nite8 States v. �l:ano, �4 F. SuDD. �27, ��� (E.D. (.1. 1���)(�8isc<ar;e 
8oes not a::ect lia6ility in rem an8 DreDetition liens remain en:orcea6le a:ter 8isc<ar;e�)� #n re 
Ste:enson, �6 B.R. ��� (S.D. Fla. 1���)(also involvin; attac<ment to <omestea8 eLemDtion)� 
accor8 #n t<e 'atter o: Lively, 74 B.R. 2��, 2�� (S.D. !a. 1��7), �����, �51 F.28 �6� (11t< Cir. 
1���). 

B�  �roperty ac6uired by debtor after bankruptcy   

T<is is a variation in t<e conteLt o: Title 11 on t<e ;eneral rule o: a:ter
acquire8 DroDerty, 
an8 is 8eDen8ent uDon w<et<er t<e un8erlyin; 8e6t, w<ic< is secure8 6y a taL lien, was 8isc<ar;e8 
or not.  

1�  Discharged debts 

Fe8eral taL liens uDon 8isc<ar;e8 8e6ts 8o not attac< to DroDerty interests acquire8 6y 
8e6tors
taLDayers a:ter commencement o: t<e case, 6ut are limite8 to DreDetition DroDerty ri;<ts 
(DroDerty o: t<e estate, eLclu8e8, eLemDt an8 a6an8one8 DroDerty) w<ic< t<emselves come 
t<rou;< t<e 6ankruDtcy case.  ���, #n re 0essel, 161 B.R. 155, 15� (Bankr. D. S.C. 1���) (statin; 
t<at taL liens � . . . will not attac< to DroDerty, or ri;<ts to DroDerty t<at 3t<e 8e6tor4 acquires Dost

Detition,� 6ut also :in8in; t<at taL liens attac< to eListin; (DreDetition) ri;<ts to :uture (DostDetition) 
Dayments.)� #n re Leavell, 124 B.R. 5�5, 540 (Bankr. S.D. #ll. 1��1) (�TaL liens securin; 
8isc<ar;ea6le 8e6ts, <owever, 8o not attac< to a:ter
acquire8 DroDerty. 3citations omitte84.�), 
Dartially overrule8 on ot<er ;roun8s, DewsnuD v. Timm, 502 ..S. 410 (1��2)� .nite8 States v. 
'c!u;in (#n re Braun8), 42� F.28 71� (�t< Cir. 1�7�) (����c!�i��)� Drake v. 'ass. DeDt o: Rev. (#n 
re Drake), 4�4 B.R. 11, 2� n. �0 (Bankr. D. 'ass. 2010)� Dis<on; v. DeDVt o: Treasury (#n re 
Dis<on;), 1�� B.R. 51, 55 (Bankr. '.D. Fla. 1��5).  

2�  �ondischarged debts    

Fe8eral taL liens :or non8isc<ar;ea6le 8e6ts attac< to DroDerty acquire8 6y t<e 8e6tor 
:ollowin; commencement o: t<e 6ankruDtcy case.  
�g., #n re Olson, 154 B.R. 276, 2�2 (Bankr. D. 
(.D. 1���)(eLDressly 8istin;uis<in; 6etween t<e reac< o: taL liens securin; non8isc<ar;ea6le an8 
8isc<ar;ea6le taL 8e6ts)� #n re 0ukelic, 544 F.28 2�5, 2�1 (6t< Cir. 1�76). 
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3�  �ost�discharge fluctuations in ;alue 

Re;ar8less o: w<et<er a survivin; lien attac<es only to DroDerty w<ic< itsel: came t<rou;< 
t<e 6ankruDtcy or attac<es to DroDerty newly acquire8 6y t<e 8e6tor a:ter t<e 6ankruDtcy case, t<e 
.nite8 StatesV lien interests like t<ose o: cre8itors ;enerally receives t<e 6ene:it or su::ers t<e 
8etriment o: c<an;es in value to t<e secure8 assets.   

T<e Dractical e::ect o: 3t<e 8e6tor�s attemDt to striD t<e lien in question :rom t<e DroDerty o: 
t<e estate at issue4 is to :reeNe t<e cre8itor�s security at t<e >u8icially 8etermine8 value.  By t<is 
aDDroac<, t<e cre8itor woul8 lose t<e 6ene:it o: any increase in t<e value o: t<e DroDerty 6y t<e 
time o: t<e :oreclosure sale.   0e t<ink, <owever, t<at t<e cre8itor�s lien stays wit< t<e real DroDerty 
until t<e :oreclosure.  T<at is w<at was 6ar;aine8 :or 6y t<e 3Darties4.  . . .  �ny increase over t<e 
>u8icially 8etermine8 valuation 8urin; 6ankruDtcy ri;<tly accrues to t<e 6ene:it o: t<e cre8itor, not to 
t<e 6ene:it o: t<e 8e6tor an8 not to t<e 6ene:it o: ot<er unsecure8 cre8itors.  

$�  Section 
23 for �urposes of Discharges Under Chapters 7, 9, 11, 12 & 13� 

A�  Chapter 7 Discharges – 11 U�S�C� ? 727�a� 

ELceDtions to 8isc<ar;e un8er C<aDter 7 are t<ose sDeci:ie8 in Section 52�, as 8iscusse8 
a6ove. 

B�  Chapter 9 Discharges – 11 U�S�C� ? 9���b���c� 

Disc<ar;es in C<aDter � cases can 6e summe8 uD, :or t<e DurDoses o: t<is Dresentation, in 
a sentence: Sall 8e6tsT are 8isc<ar;e8 uDon con:irmationT an8 (essentially) consummation o: a *lan 
SeLceDt t<ose w<ic< are eLclu8e8 6y t<e *lan itsel: or t<e Or8er o: con:irmation, or are <el8 6y a 
cre8itor w<ic< S<a8 neit<er notice nor actual knowle8;e o: t<e case 36e:ore con:irmation4.T  11 
..S.C. O �44(6), (c) 

C�  Chapter 11 Discharges – 11 U�S�C� ? 11�1�d� 

T<e eLtent o: C<aDter 11 8isc<ar;es in any ;iven case is 8eDen8ent uDon w<et<er t<e 
8e6tor is an in8ivi8ual or not, an8 w<et<er, i: not, t<e case is one o: liqui8ation or reor;aniNation 
(or, more Drecisely, not a liqui8atin; case). 

 1.  CorDorate an8 ot<er non
in8ivi8ual 8e6tors in reor;aniNation (more Drecisely, 
non
liqui8atin;) cases receive 8isc<ar;es o: all 8e6ts arisin; Drior to con:irmation (c��, Detition) wit< 
t<e eLceDtion, :or corDorations, o: taLes relatin; to :rau8ulent returns or will:ul evasion.  11 ..S.C. 
O 1141(8)(1) an8 (6).  T<us, a8ministrative claims, w<ic< arise a:ter t<e commencement o: t<e 
case, are su6>ect to 8isc<ar;e, 6ut s<oul8 6e Dai8 in :ull in any event.9   

 2.  (on
in8ivi8ual liqui8ations (w<ere St<e Dlan Drovi8es :or liqui8ation o: all or 
su6stantially all o: t<e DroDerty o: t<e estateT) an8 t<e 8e6tor 8oes not t<erea:ter en;a;e in 
6usiness 8o not receive 8isc<ar;es.10  

                                                        

9   11 ..S.C. O 112�(a)(�)(�) 

10   ��, O 1141(8)(�) 
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 �.  #n8ivi8ual C<aDter 11 8e6tors are not 8isc<ar;e8 o: any 8e6t sDeci:ie8 in 
Section 52�, essentially receivin; a C<aDter 7 8isc<ar;e. 

D�  Chapter 12 Discharges – 11 U�S�C� ? 122��a�  

Certain lon;
term 8e6t an8 8e6ts So: t<e kin8 sDeci:ie8 in section 52�(a)T are eLceDte8 
:rom 8isc<ar;e.  11 ..S.C. O 122�(a). 

��  Chapter 13 Discharges – 11 U�S�C� ? 132��a� 

C<aDter 1� allows :or two tyDes o: 8isc<ar;es, t<e ;enerally ;rante8 relie: :rom 8e6t un8er 
su6section (a) an8 S<ar8s<iDT 8isc<ar;es un8er su6section (6).  *rior to B�*C*�, taLes alon; wit< 
most ot<er tyDes o: 8e6ts were su6>ect to t<e SsuDer
8isc<ar;eT o: C<aDter 1� w<ereas any taL 
w<ic< was SDrovi8e8 :orT (a minimal stan8ar8 essentially meanin; Sre:erence8T in t<e *lan) were 
8isc<ar;e8.    

Section 1�2�(a)(2) now eLDressly eLceDts several cate;ories o: :e8eral taLes :rom 
8isc<ar;e, leavin; t<ese 8e6ts as Dersonal lia6ilities o: 8e6tors :ollowin; t<e entry o: a C<aDter 1� 
8isc<ar;e: 

 1.  Trust :un8 taLes. TaLes sDeci:ie8 in Section 507(a)(�)(C) w<ic< are t<ose 
Srequire8 to 6e collecte8 or wit<<el8 an8 :or w<ic< t<e 8e6tor is lia6le in any caDacityT.  	i�c!�����
���"�.  T<e #RS <as state8 its Dosition, 6y way o: t<e #nternal Revenue 'anual (S#R'T), t<at trust 
:un8 taLes will 6e consi8ere8 to <ave 6een eLceDte8 :rom 8isc<ar;e #��t�������n�t�t����
���i������
c��i������t������i��i�iti��.  #R' 5.�.17.15.1(1).  T<is woul8 seem to 6e 6ase8 uDon t<e lan;ua;e o: 
11 ..S.C. O 52�(a)(1)(�) w<ic< states t<at Driority taLes are eLceDte8 :rom 8isc<ar;e Sw<et<er or 
not a claim is :ile8 or allowe8.T  However, Section 1�2�(a)(2) incorDorates Section 507(a)(�)(C) 
w<ic< 8o not inclu8e t<e D<rase, Sw<et<er or not . . ..T   

 2.  TaLes relatin; to un:ile8 an8 certain 8elinquently :ile8 returns not 
8isc<ar;ea6le.  TaLes sDeci:ie8 in Section 52�(a)(1)(B) w<ic< are t<ose relatin; to a return (Swit< 
resDect to w<ic< a return, or equivalent reDort or noticeT, i: require8T) w<ic< is eit<er un:ile8 or was 
:ile8 8elinquently, inclu8in; eLtensions, wit<in 2 years o: t<e 6ankruDtcy Detition 8ate. 

 �.  TaLes relatin; to :rau8 or will:ul evasion are not 8isc<ar;ea6le, as sDeci:ie8 in 
Section 52�(a)(1)(C), 8iscusse8 a6ove. 

 4.  *re
 an8 DostDetition interest on non8isc<ar;ea6le taLes is not 8isc<ar;ea6le.  
Base8 on aut<ority issue8 6ot< on or 6e:ore Octo6er 16, 2005, an8 a:ter t<at 8ate, interest on 
non8isc<ar;ea6le 8e6ts, to t<e eLtent t<e interest is not Dai8 t<rou;< t<e *lan, is also 
non8isc<ar;ea6le an8 will remain a Dersonal lia6ility o: t<e Dost
8isc<ar;e 8e6tor.  T<is inclu8es 
6ot< Dre
 an8 DostDetition interest.  
�g�, %ielisc< v. E8ucational Cre8it ';t. CorD. (#n re %ielisc<), 
25� F.�8 �15 (4t< Cir. 2001)� Cousins v. #nternal Revenue Service (#n re Cousins), 20� F. �8 �� (1st 
Cir. 2000)� Cali:ornia State Boar8 o: EqualiNation v. 0ar8, 225 B.R. 1�5 (B.�.*. �t< Cir. 1���) 
(taLin; aut<ority 8i8 not waive ri;<t to collect DostDetition interest 6y :ailin; to o6>ect to *lan w<ic< 
8i8 not Drovi8e :or interest)� #R' 5.�.17.7(7). 

 5.  *ostDetition interest un8er t<e *lan. #nterest is not require8 :or Dayment o: 
Driority claims in a C<aDter 1� case.  11 ..S.C. O 1�22(a)(2)(w<ic< omits t<e tri;;erin; D<rase t<at 
<ol8ers o: Driority claims are to receive St<e value, as o: t<e e::ective 8ate o: t<e DlanT, w<ic< 
Sections 112�(a)(�)(C) concernin; Driority taL claims, an8 1�25(a)(5) concernin; secure8 claims, 
contain.)  Section 1�22(a)(1)4 ����#� :or t<e Dayment o: DostDetition interest on non8isc<ar;ea6le 
claims, 6ut only to t<e eLtent t<at t<e 8e6tor <as 8isDosa6le income availa6le to Day interest 
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Smakin; Drovision :or :ull Dayment o: all allowe8 claims.T 

 6.  *enalties 8isc<ar;e8.  .n8er Section 52�(a)(7), nonDecuniary loss Denalties, 
8iscusse8 a6ove, are su6>ect C<aDter 1� 8isc<ar;e. 

 7.  *riority taLes in�g�n���� are not eLceDte8 :rom 8isc<ar;e 6y Section 1�2�.  
Si;ni:icantly, Section 1�2�(a)(2) 8oes n�t incorDorate, an8 t<ere:ore 8oes not eLceDt :rom 
8isc<ar;e, Driority taLes un8er Section 507(a)(�)���, w<ic< are t<e most common tyDe o: Driority 
taL claims in C<aDter 1� cases.  Only trust :un8 taLes 6ot< constitute Driority claims in all instances 
an8 are always eLceDte8 :rom 8isc<ar;e un8er Section 1�2�(a). 

 �.  Har8s<iD 8isc<ar;es o: taL lia6ilities una::ecte8.  T<e <ar8s<iD Drovisions o: 
su6sections 1�2�(6) Q (8) <ave not 6een c<an;e8 wit< re;ar8 to taLes suc< t<at taLes o: t<e kin8 
sDeci:ie8 in Section 52�(a) Q Driority taLes, taLes relatin; to un:ile8 an8 certain 8elinquently :ile8 
returns, an8 taLes Swit< resDect to w<ic< t<e 8e6tor ma8e a :rau8ulent return or will:ully attemDte8 
in any manner to eva8e or 8e:eat suc< taLT Q are/were not su6>ect to t<e <ar8s<iD 8isc<ar;e o: 
Section 1�2�(c). 

$��  Special Cases of �ate�Filed Return �receded by �RS Substitute for Return 

(ote: T<is toDic an8 t<e so
calle8 1
Day Late Rule are ;iven more eLtensive treatment in a 
seDarate Dortion o: t<is Dresentation.  T<e :ollowin; is inten8e8 to Drovi8e an outline o: t<e issue, 
only. 

A�  Statutory Framework & Central �ssue 

T<e issue in t<ese cases is w<et<er a taL return 8ocument, suc< as a Form 1040 t<at is 
ot<erwise, comDlete an8 accurate, is a StaL returnT :or t<e DurDoses o: Sections 52�(a)(1)(B)(i) an8 
52�(a)(1)(B)(ii).  0<ere a taLDayer <as not :ile8 a return in sDite o: numerous inquiries an8 notices, 
t<e #RS may Drocee8 to t<e involuntary assessment 6y an au8it Droce8ure un8er #.R.C. O 6020(6) 
t<at allows t<e #RS to Drocee8 to assessment 6y SSu6stitute :or ReturnT (SSFRT) Droce8ures w<ic< 
are more t<at t<an a 8ocument.  T<e taLDayer still <as t<e ri;<t to contest t<e DroDose8 
assessment in t<e .nite8 States TaL Court 6e:ore an assessment o: taL an8 Denalties can 6e 
entere8. 

T<e common scenario is t<at, :ollowin; t<e assessment o: income taL t<rou;< SFR/ 
8e:iciency Droce8ures, or merely 6y SFR au8it Droce8ures :or ot<er tyDes o: taLes, t<e taLDayer 
:iles a corrective return t<at t<e #RS assesses to a6ate t<e SFR assessments 8own to t<e correct 
amount (su6>ect to t<e rare au8it o: t<e taLDayerVs return.  #: t<e taLDayerVs return was :ile8 more 
t<an 2 years 6e:ore t<e 6ankruDtcy :ilin; (also common), t<e 2
year
rule is asserte8 as t<e 6asis :or 
t<e 8isc<ar;ea6ility o: t<e sel:
reDorte8 taLes. 

However, t<e #RS/DO$ take t<e Dosition t<at, :or 8isc<ar;ea6ility DurDoses, t<e Form 1040 
is not a StaL returnT, w<ic< Duts t<e taLDayer/8e6tor in t<e Dosition o: seekin; 8isc<ar;e o: taLes :or 
w<ic< not return was :ile8.  T<is is, at Dresent, t<e clear ma>ority rule amon; Circuit Courts o: 
�DDeal, BankruDtcy �DDellate *anels, District Courts, an8 BankruDtcy Courts, wit< t<e lea8 case 
Der<aDs 6ein; .nite8 States v. Hin8enlan; (#n re Hin8enlan;), 164 F.�8 102� (6t< Cir. 1���), ��"&g 
205 B.R. �74 (Bankr. S.D. O<io 1��7).  �����i�t�����cc����n%ing��������nt�ti"��c������

T<e 6asis :or t<e result is :e8eral common law t<at culminate8 in t<e TaL Court case o: 
Bear8 v. Commissioner, �2 T.C. 766, 777 (1��4), a::V8, 7�� F.28 1�� (6t< Cir. 1��6), w<ic< 
announce8 a 4
Dart test :or 8eterminin; w<et<er a 8ocument is a taL return.  BankruDtcy Co8e 
Section 52�(a)(�)3t<e :lus< Dara;raD< :ollowin; su6section (a)(1�)4 states t<at a 8ocument DreDare8 
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un8er #.R.C. O 6020(6) is not a SreturnT :or 8isc<ar;ea6ility DurDoses, 6ut t<is is not 8eterminative 
:or t<e Dresent issue 6ecause, in t<e cases un8er 8iscussion, t<e 8ocuments in question are taL 
return 8ocuments, utiliNin; t<e correct :orm, etc., rat<er t<an t<e Drece8in; SFR.  To constitute a 
return un8er Bear8 an8 its many Dro;eny: 

• T<e 8ocument must DurDort to 6e a taL return�  

• T<e 8ocument must contain su::icient in:ormation to allow :or t<e calculation o: t<e 
correct amount o: t<e taL lia6ility� 

• The document must e;idence �or ArepresentB� Aan honest and reasonable 
attempt to satisfy the re6uirements of the tax lawsB (sometimes liste8 as t<e 4t< 
requirement)� an8  

• T<e 8ocument must 6e eLecute8 un8er Denalties o: Der>ury (w<ic< is also require8 6y 
#.R.C. O 6061(a), as well.  S�������, Treas. Re;. O �01.6061
1).  

Controversies almost always involve issue o: <onest an8 reasona6le attemDt to satis:y t<e 
requirements o: taL law.  
�g�, $ustice v. .nite8 States (#n re $ustice), �17 F.�8 7��, 744 (11t< Cir.  

• Representati;e Authority: 

Bear8 v. Commissioner, �2 T.C. 766, 777 (1��4), a::V8, 7�� F.28 1�� (6t< Cir. 1��6)� 
Swanson v. Commissioner, 121 T.C. 111, 12� (200�). 

Finding for Tax Authority 

.nite8 States v. Hin8enlan; (#n re Hin8enlan;), 164 F.�8 102�, 10�� (6t< Cir. 1���). 
Earls v. .nite8 States (#n re Earls), 54� B.R. �71 (Bankr. S.D. O<io 2016). 
$ustice v. .nite8 States (#n re $ustice), �17 F.�8 7�� (11t< Cir. 2016). 
'arin v. .nite8 States (#n re 'artin), 500 B.R. 1 (D. Colo. 2015), ��"&g 4�2 B.R. 6�5 
(Bankr. D. Colo. 2012). 
Casano v. #nternal Revenue Service (#n re Casano), 47� B.R. 504 (Bankr. E.D. (.1. 2012). 
Bi;;ers v. #nternal Revenue Service (#n re Bi;;ers), 52� B.R. �70 (Bankr. '.D. Tenn. 
2015). 
 Finding for Debtor 
 
Colsen v. .nite8 States (#n re Colsen), 446 F.�8 ��6 (�t< Cir. 2006). 
Bri;;s v. .nite8 States (#n re Bri;;s), 511 B.R. 707, 714 (Bankr. (.D. !a. 2014). 
R<o8es v. .nite8 States (#n re R<o8es), 4�� B.R. �57 (Bankr. (.D. !a. 201�). 
  
 Finding Against Debtor �n the Facts 
 
Smit< v. .nite8 States #nternal Revenue Service (#n re Smit<), Case (o. 15�57, B.�.*. �t< 
Cir., $uly 1�, 2016. 
  
 Remanded for Factual Determination 
 
.nite8 States v. 'artin (#n re 'artin), 542 B.R. 47� (B.�.*. �t< 2015)(taLDayerVs :ailure to 
:ile <is own return until 7 years a:ter t<e #RS ma8e a 8e:iciency assessment constitute8 t<e 
taLDayerVs S6elate8 acceDtance o: resDonsi6ilityT t<at Swas not an <onest an8 reasona6le 
attemDt to comDly wit< t<e taL co8e.T) 
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B�  Application in Chapter 13 Cases 

Because t<e taLes in question will always relate to returns t<at are :ile8 more t<an 2 years 
6e:ore t<e 6ankruDtcy :ilin;, t<ey are tyDically non
Driority claims t<at are Dai8 at a low Dercenta;e.  
(#: t<e returns were 8elinquently :ile8 wit<in 2 years o: t<e 6ankruDtcy, t<ere is no question t<at t<ey 
are not 8isc<ar;ea6le Dursuant to (ii) o: Section 52�(a)(1)(B). 

• #n a 1� *lan, :or eLamDle, i: t<e ;overnmentVs Dosition Drevails, ��� o: t<e unsecure8 
claim Dlus �
5 years o: interest are waitin; :or t<e 8e6tor
taLDayer uDon t<e entry o: a 
;eneral 8isc<ar;e. 

T<ere is no way aroun8 t<is result. 

C�  Substitute for Return �rocedures  

 #.R.C. O 6020, contains two su6sections t<at encomDass wi8ely 8i::erent 
circumstances, an8 are emDloye8 wit< ;reatly 8i::erent :requencies, wit< su6>ection (6) 6ein; t<e 
:ar more utiliNe8, si;ni:icant an8 controversial Drovision:  

 
(a)��������ti�n������t!�n��%���c��t��%.  #: any Derson s<all :ail to make a return 

require8 6y t<is title, or 6y re;ulations Drescri6e8 t<ereun8er, 6ut s<all consent to 8isclose 
all in:ormation necessary :or t<e DreDaration t<ereo:, t<en, an8 in t<at case, t<e Secretary 
may DreDare suc< return, w<ic<, 6ein; si;ne8 6y suc< Derson, may 6e receive8 6y t<e 
Secretary as t<e return o: suc< Derson. 

 
(6) 
$�c!ti�n������t!�n��%���c��t��%.  (1) �!t���it%������c��t��%�t���$�c!t����t!�n.  

#: any Derson :ails to make any return require8 6y any internal revenue law or re;ulation 
ma8e 3sic, Dro6a6ly, Sto 6e ma8eT4 t<ereun8er at t<e time Drescri6e8 t<ere:or, or makes, 
will:ully or ot<erwise, a :alse or :rau8ulent return, t<e Secretary s<all make suc< return :rom 
<is own knowle8;e an8 :rom suc< in:ormation as <e can o6tain t<rou;< testimony or 
ot<erwise.  (2) �t�t!�������t!�n�.  �ny return so ma8e an8 su6scri6e8 6y t<e Secretary 
s<all 6e Drima :acie ;oo8 an8 su::icient :or all le;al DurDoses. 

��������, Treas. Re;. O �01.6020
1(a), aut<oriNin; SFRs in t<e case o: S:alse, :rau8ulent 
���:rivolous�return3s4T in a88ition to instances o: un:ile8 returns. 

 1�  �RC ? �020�a� – A���
���t�o�B of Return by Secretary 

Su6section (a) allows t<e #RS to DreDare returns :or Dersons w<o <ave not 8one so, i: t<e 
taLDayer 8iscloses Sall necessary in:ormationT in t<e Drocess.  SSection 6020(a)T returns are si;ne8 
6y t<e taLDayer, an8 are not re:erre8 to as Ssu6stitutes :or returnsT or SSFRsT.  T<e resultin; 
8ocument is a StaL returnT un8er anyoneVs 8e:inition.   6020(a) is rarely, i: ever, utiliNe8, in lar;e 
measure 6ecause t<e #RS 8oes not <ave t<e resources to comDlete taL returns :or t<ose in nee8 o: 
suc< service, an8 Der<aDs 6ecause Drivate taL return services an8 so:tware are so wi8ely 
availa6le. 

2�  Section �020�b� – A�xecutionB of Return by Secretary 

Su6section (6) aut<oriNes t<e #RS to create an8 Drocess Ssu6stitutes :or returnT :or t<e 
DurDose o: makin; assessments in t<e case o: Sun:ile8, :rau8ulent, :alse or :rivolous returnsT.  
#nternal Revenue 'anual (S#R'T) 4.12.1.�.4.  Like su6section (a), t<e #RSV use o: SFR Droce8ures 
is Dermissive, not man8atory (i.e., in sDite o: St<e Secretary s<all make suc< returnT in su6section 
(6)(1), t<e #RS <as t<e 8iscretion as to w<ic< un:ile8 returns it wis<es to su6>ect to SFR au8it 
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Droce8ures).  Sc<i:: v. .nite8 States, �1� F.28 ��0, ���
��4 (2n8 Cir. 1��0)� #RS *olicy Statement 
*
5
1��� #R' 4.12.1.� (statin; St<e eLtent to w<ic< 8elinquency Droce8ures will 6e en:orce8 will 
8eDen8 uDon t<e :acts an8 circumstances o: eac< case, an8 6y re:erence to :actors ensurin; 
even<an8e8 a8ministration o: sta::in; an8 ot<er Service resources.T 

 3�  SFRs Are Audit �rocedures, �ot a Document 

SFRs are more o: a Droce8ure, involvin; a num6er o: 8ocuments suc< as transcriDt summaries o: 
Forms 0
2 or 10�� evi8encin; t<e taLDayerVs receiDt o: income, a calculation o: t<e taL, t<an a 
sin;le 8ocument constitutin; a return.  S�n SFR, in an8 o: itsel:, 8oes not constitute a return un8er 
#RC 6020(6).T  #R' 4.12.1.�.4.  T<e statutory sc<eme is Smerely an internal a8ministrative 8evice 
necessary :or t<e #RS to commence t<e assessment Drocess 3w<ere assessment is not aut<oriNe8 
on t<e 6asis o: a voluntarily :ile8 return4.T  #n re Driscoll, �7� B.R. 415, 42� at n. 14 (Bankr. D. 
Conn. 200�)(8eci8e8 un8er Dre
B�*C*� statute)� Rev. Rul. 2007
20, 2007
14 #.R.B. �6� (SSection 
6020(6) merely Drovi8es t<e Service wit< a mec<anism :or 8eterminin; t<e taL lia6ility o: a taLDayer 
w<o <as not :ile8 a return.T)   �n SFR Dacka;e tyDically inclu8es t<e aDDroDriate taL return :orm, 
e.;., Form 1040, wit< minimal i8enti:yin; in:ormation :ille8 in (one re:erre8 to as a S8ummy returnT), 
6ut t<is 8ocument is not su::icient to constitute a Section 6020(6) SFR.  'illsaD v. Commissioner, 
�1 T.C. �26, ��0 (1���)� 0<eeler v. Commissioner, 127 T.C. 200, 20� (2006). 

��  �nherent �naccuracy of Section �020�b� Determinations 

For income taLes, t<e #RS assi;ns t<e taLDayer sin;le or marrie8 :ilin; seDarate status, to 
t<e eLtent known 6y t<e #RS to 6e aDDlica6le (w<ic< s<are t<e same taL rates su6>ect to varyin; 
limitations :or certain 8e8uctions or cre8its), t<e stan8ar8 8e8uction an8 a sin;le Dersonal 
eLemDtion.  
�g., Healer v. Commissioner, 115 T.C. �16, �1� (2000)�  CooDer v. Commissioner, 
T.C. 'emo. 2006
241.11   (o ot<er 8e8uctions or cre8its are allowe8 t<e taLDayer eLceDt 
DreDayment cre8its suc< as :or wit<<ol8in; or estimate8 Dayments, an8 t<e 8e8uction :or one
<al: 
o: sel:
emDloyment taL w<ere aDDlica6le.  #n almost all instances, t<is results in t<e #RS assessin; 
more taL t<an woul8 <ave 6een t<e case <a8 t<e taLDayer :ile8 a return. 

Because o: t<is in<erent inaccuracy, t<e #RS encoura;es taLDayers to :ile taL returns even 
a:ter SFR assessments <ave 6een ma8e. E.;., #R' 25.6.1.�.4.5.1� SFilin; *ast
Due ReturnsT,��n� 
S(otices o: *ast Due TaL ReturnsT, 6ot< at irs.;ov.12    

 
T<is is common enou;<

DreDarin; an SFR o:ten DromDts 8elinquent 

taLDayers to :ile a return on t<eir own. �n SFR is not a comDre<ensive return� t<e 
Commissioner uses only one o: two :ilin; statuses

sin;le or marrie8 :ilin; 
seDarately

an8 <e allows only one Dersonal eLemDtion an8 no 6usiness eLDenses 
or itemiNe8 8e8uctions.  3citation to suDerse8e8 #R' Drovision omitte84  Because 
an SFR is usually stin;y wit< 8e8uctions, a taLDayer w<o ;ets t<e resultin; notice 
o: 8e:iciency 38iscusse8 6elow4 will o:ten resDon8 6y :ilin; a Detition 3wit< t<e TaL 
Court4 . . . an8 t<en DreDarin; a return t<at re:lects t<e muc< more comDlete 

                                                        

11   $oint :ilin; status is Dre8icate8 uDon eLDress elections 6y taLDayers, an8, t<ere:ore, 
cannot 6e ma8e 6y t<e #RS on its own un8er Section 6020(6).  Treas. Re;. O 1.601�
1� Rev. Rul. 
2005
5�, #RB 2005
�7. 

12   T<e latter 8ocument states: S#: t<e #RS :iles a su6stitute return, it is still in your 6est 
interest to :ile your own return to take a8vanta;e o: all t<e eLemDtions, cre8its an8 8e8uctions to 
w<ic< you are entitle8. T<e #RS will ;enerally a8>ust your account to re:lect t<e correct :i;ures.T 
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in:ormation <e <as a6out <imsel:

esDecially a6out ;reater 8e8uctions <e is 
entitle8 to claim, t<e willin;ness o: <is wi:e to acceDt marrie8
:ilin;
>ointly status, 
an8 w<et<er <e <as c<il8ren or ot<er 8eDen8ents.   

 
'eyer v. Commissioner, T.C. 'emo. 201�
26�, SliD OD. at �.   


�  �RSC Acceptance of Returns Following AB�020�b� Assessments 

 #: t<e taLDayer 8oes :ile a return :ollowin; an SFR assessment, t<e #RS, as a matter o: 
routine an8 Dolicy, a6ates t<e SFR assessment 8own to t<e amount reDorte8 6y t<e taLDayers.  
#R' 5.15.�� #RS C<ie: Counsel 'emoran8um 20051�001 ('arc< 2�, 2005, release8 'ay 6, 2005)� 
��������,���g., 'ay v. Commissioner. T.C. 'emo. 2014
1�4, SliD OD. at � (S�:ter receivin; t<e late

:ile8 2004 return, t<e #RS a6ate8 t<e taL Dreviously assesse8 a;ainst Detitioner
<us6an8 in an 
amount necessary to con:orm t<e assessment to t<e amount Detitioners <a8 sel:
reDorte8.T). 

$��� A1�Day �ate RuleB – Summary of �merging �xception to Discharge Based on ��
 Filing 
Delin6uency 

T<ree Circuit Courts o: �DDeal, an8 several lower courts, <ave so :ar rule8 t<at :ilin; a taL 
return 6y no later t<an t<e last 8ay require8 6y t<e relevant taL statute is a 8e:initional 
requirement :or t<e 8ocument actually 6ein; a StaL returnT :or DurDoses o: 6ankruDtcy 8isc<ar;es 
(6ut not necessarily, or at all, :or ot<er DurDoses).  T<e oDinions are 6ase8 on a rea8in; o: t<e 
:irst sentence o: Section 52�(a)(�): 

For DurDoses o: t<is su6section, t<e term SreturnT means a return t<at satis:ies t<e 
requirements o: aDDlica6le non6ankruDtcy law (inc�!�ing�����ic������i�ing�
���!i����nt�).  EmD<asis a88e8. 

Requirements :or timely :ilin; :e8eral income taLes un8er aDDlica6le non
6ankruDtcy law 
are :oun8 at #RC O 6012� Treas. Re;. O 1.6072
1� �utomatic 6
'ont< ELtensions: #RC O 60�1� 
Treas. Re;. O 1.60�12
4� �������� O<io Rev. Co8e § 5747(!)� %y. Rev. Stat. § 141.160.  T<e 
SruleT 8oes not aDDear to 6e ;ainin; traction wit<in ot<er Circuits, inclu8in; t<e lower Courts, 
alt<ou;< t<is cannot 6e assume8 in any ;iven case w<ere t<e issue is one o: :irst
imDression.  
(onet<eless, t<e most recent a8oDtion o: t<is t<eory 6y a Court o: �DDeals was on Fe6ruary 1�, 
2015. 

�eading Authority� 
�ro:  'cCoy v. 'iss. State TaL Comm. (#n re 'cCoy), 666 F. �8 �24 (5t< Cir. 2012)� 

Fa<ey v. 'ass. DeDVt o: Rev. (#n re Fa<ey), 77� F.�8 1 (1st Cir. 2015)� 'allo v. #nternal Revenue 
Service (#n re 'allo), 774 F.�8 1�1� (10t< Cir. 2014)(w<ere Court aDDlie8 t<e rule over t<e .nite8 
StatesV Dosition t<at timeliness o: :ilin; is not a 8e:initional criteria :or taL returns). 

Con�  .nite8 States v. 'artin (#n re 'artin), 542 B.R. 47� (B.�.*. �t< 2015)(forceful 
re/ection of the 1�day late rule)� 'cBri8e v. City o: %etterin; (#n re 'cBri8e), 5�4 B.R. �26 
(Bankr. S.D. O<io 2015)(S'cBri8e #)(re>ectin; S6ri;<t line testT t<at woul8, Der se, ren8er all Dost

assessment returns a nullity :or 8isc<ar;ea6ility DurDoses)� R<o8es v. .nite8 States (#n re 
R<o8es), 4�� B.R. �57 (Bankr. (.D. !a. 201�)� 'aitlan8 v. (ew $ersey DeDVt o: TaLation, 5�1 
B.R. 516 (Bankr. D. (.$.  2015). 

Declined to rule: Hin8enlan;/Bear8 cases will o: necessity also involve t<e one
8ay late 
issue, w<et<er raise8 6y t<e Darties or not.  � num6er o: Courts <ave 8ecline8 to rule on t<e 1

8ay late issue w<ere t<e Court :oun8 a;ainst t<e 8e6tor on a Hin8enlan;/Bear8 analysis: Sel6st 
v. .nite8 States DeDVt o: Treas. (#n re Sel6st), 544 B.R. 2�� (Bankr. E.D. (.1. 2016)� Earls, 54� 
B.R. at ��0 n. 6 (also 8iscussin; ;overnmentVs Dosition on t<e issue)� $ustice v. .nite8 States (#n 
re $ustice), �17 F.�8 7�� (11t< Cir. 2016)(w<ere t<e Court Sassume8 6ut eLDressly 38i84 not 
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8eci8eT t<at t<e 1
Day Late Rule was an incorrect interDretation o: t<e statute. 

�8vance8 6y State an8 local taL aut<orities, not t<e Dosition o: t<e #RS or t<e 
DeDartment o: $ustice (yet).  ������g�, Earls, 54� B.R. at ��0 n. 6� 'cBri8e at ��4� $ustice, �17 
F.�8 at 74� (Deci8e8 'arc< �0, 2016, :in8in; t<at S*artly 6ecause t<e one
8ay
late rule limits t<e 
aDDlication o: O 52�(a)(1)(B)(ii) to t<e unusual situations in w<ic< t<e #RS DreDares a return wit< 
t<e taLDayer�s cooDeration un8er O 6020(a), 6ot< t<e DeDartment o: $ustice an8 t<e #RS ar;ue 
t<at t<e rule is an incorrect interDretation o: t<e statute.T)   

*roDonents o: t<e 1
Day Late Rule attemDt to save t<eir interDretation o: Section 
52�(a)(�) :rom 6ein; in 8irect con:lict wit< t<e 2
year rules, w<ic< Dresumes 8elinquency o: :ilin;, 
6y Dointin; to t<e t<eoretical Dossi6ility :or a late
:ile8 return to 6e vali8 i: it is :ile8 un8er #RC O  
6020(a), w<ic<, in t<e real worl8, is never emDloye8. T<e instances o: S6020(a)T returns <as 6een 
la6ele8 �%�t����
�U as TillusoryT 6ecause o: t<e minute num6er o: § 6020(a) returns, 'cBri8e at 
��4, an8 as occuDyin; San in:initesimal scoDe Q a scoDe 6or8erin; on Nero 3instances4.T  'artin, 
542 B.R. at 4��.   
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Classification Type of Tax Claim
Administrative Period Taxes –            
§§ 503(b)(1)(B), 507(a)(2) dischargeable dischargeable dischargeable dischargeable n/a

Gap Period Taxes – §§ 507(a)(3) 
& 523(a)(1)(A)  non-dischargeable non-dischargeable dischargeable n/a n/a

Section 1305(a)(1) Claims (post-
petition taxes where POC is filed) n/a n/a n/a n/a dischargeable

Taxes Relating to Unfiled Returns –     
§ 523(a)(1)(B)(i)  non-dischargeable non-dischargeable dischargeable non-dischargeable non-dischargeable

Taxes Relating to Returns  
Delinquently Filed "after 2 years 
before the filing of the petition" – 
§ 523(a)(1)(B)(ii) 

non-dischargeable non-dischargeable dischargeable non-dischargeable non-dischargeable

Taxes Relating to Fraud/Willful 
Evasion – § 523(a)(1)(C) non-dischargeable non-dischargeable dischargeable non-dischargeable non-dischargeable

Taxes on Priority Wage Claims –         
§ 507(a)(4) dischargeable dischargeable dischargeable dischargeable dischargeable

Priority Income Tax  - § 507(a)(8)(A) 
[described below]:  non-dischargeable non-dischargeable dischargeable non-dischargeable dischargeable

Trust Fund Taxes – § 507(a)(8)(C) non-dischargeable non-dischargeable dischargeable non-dischargeable non-dischargeable

Priority Employment Taxes –  
§ 507(a)(8)(D) [for which a return was 
due w/in 3 years of petition]

non-dischargeable non-dischargeable dischargeable non-dischargeable dischargeable

Priority Excise Taxes –                       
§ 507(a)(8)(E) - [for which a return 
was due w/in 3 years of petition

non-dischargeable non-dischargeable dischargeable non-dischargeable dischargeable

Tolling

Non-Priority Income, Employment & 
Excise Tax dischargeable dischargeable dischargeable dischargeable dischargeable

Except taxes relating to unfiled 
returns, returns filed delinquently 
"after 2 years before" the petition 
date, and taxes based on fraud or 
willful evasion

non-dischargeable non-dischargeable dischargeable non-dischargeable non-dischargeable

Non-pecuniary loss penalties relating 
to dischargeable tax or were imposed 
with respect to a transaction or event 
that occurred more than 3 years 
before the petition date

dischargeable dischargeable dischargeable dischargeable dischargeable

Non-pecuniary loss penalties relating 
to nondischargeable tax and imposed 
with respect to transaction or event 
that occurred within 3 years before 
petition date 

non-dischargeable non-dischargeable dischargeable non-dischargeable dischargeable

NOTES: (1) Non-Individual Chapter 7 Debtors & Liquidating Non-Individual Chapter 11 Debtors Do Not Receive Discharges;                                                     
(2) Liens Generally Survive Discharge Even If the Underlying Tax Does Not;                                                                                                                                                                     
(3) Dischargeability Does Not Affect Payment As May Be Required Under a Particular Chapter or Plan;

Hardship Discharges (Chapters 12 & 13) 
Chapter 12 & 13 hardship discharges do not 
apply to any tax (or other debt) that is also 
encompassed by Section 523(a)(1) - 
(a)(19)[i.e. taxes that would be excepted 
from Chapter 7 discharges.

Prepetition Penalties                         
§ 523(a)(7)

Tolling:  The priority time periods are extended by the following circumstances - 
240-Day Period: Time Offer-in-Compromise was pending or in effect during 240-
day period, plus 30 Days; All priority time periods: period during which automatic 
stay in a prior case prevented collection, and period during with CDP proceeding 
prevented collection, plus 90 days.

Dischargeability of Federal Taxes Under Chapters 7, 11, 12 & 13

              Individual        

Chapter 7                 Chapter 11

Prepetition Non-
Priority Taxes

Postpetition Taxes

Prepetition Taxes 
(Priority or 

Nonpriority)    

 2017  Terry Serena, Serena Law LLC, Cincinnati, OH      terry@serenalawllc.com      513.254.5123

Non-Individual 
Chapter 11           

(Non-Liquidating)

(i) for which return was due w/in 3 years of petition (ii) assessed w/in 240 days of petition, as tolled by prior bankruptcy or Offer-in-Compromise 
pending w/in the 240-day period, or (iii) not assessed but assessable on petition date, except for taxes specified in Section 523(a)(1)(B) [taxes relating 
to unfiled returns or late filed returns under the "2-year rule"] or (a)(1)(C) [relating to fraud or willful evasion]

Chapter 12 Chapter 13

Prepetition                  
Priority Taxes




