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HCMP 134/2018
[2018] HKCFI 2622

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
MISCELLANEOUS PROCEEDINGS NO 134 OF 2018

IN THE MATTER of Order 63,
rules 4(1)b)-(c) of the Rules of the
High Court (Cap 4A);, and the
Court’s inherenl jucisdiction

and

IN THE MATTER of China Fishery
Group Limited in Companies
Winding-Up Proceedings No 367 of
2015 in Hong Kong

and

IN TIIE MATTER of China Fisheries
International Limited in Companies
Winding-Up Proceedings No 368 of
2015 in Hong Kong

Before: Hon Harris J in Chambers
Date of Hearing: 11 September 2018
Date of Decision: |7 September 2018

Date of Reasons for Decision: 14 January 2019

REASONS FOR DECISION

D
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The Application

1, On 30 January 2018 William A Brandt Jr, the Chapter 11
Trustee of CFG Peru Investments Pte Limited (Singapore) (“Trustee™),
issucd an ex parfe originating summaons for leave to use the Decision of
Deputy High Court Judge Kenneth Kwok, SC (“the DHCJ”) made on
5 January 2016 in HCCW 367 and 368 of 2015 issued by The Hongkong
and Shanghai Banking Corporation Limited (“HSBC”) (“winding-up
proceedings™) discharging the joint and provisional liquidators appointed
by me over China Fishery Group Limited (“CFG™) and China Fisheries
International Limited (“CFI") {collectively the “Companies™) and the
Reasons for Decision handed down on [7 March 2016, in Chapter 11
proceedings in the United States Bankruptey Court of the Southern District

of New York bearing the caption fn_reg China Fishery Group Limited

(Cayman), et @/,

2. Leave is required because, as is normal in the case of an
application for the appointment of provisional liquidators, the hearing
before the DHCJ was in chambers not open to the public and the
Reasons for Decision are marked “Not Open io the Public” and “No search,
inspection or publication without leave of the court”, In addition in a
similar application to that made by the Trustee in which the Compames
sought leave to disclosc the judgment amongst other documents generated
as part of the winding-up proceedings, | ordered that the parties whether
themselves or through their agents, must not without my leave provide to

any persons any of the documents referred to in the Companies’ summons.”

| Case No. 16-11895 (JLG) (Bankr. S D.N.Y. Oct 28, 20186), [ECF Ne. 2031,
{Unrep, HCCW 367 and 368/2015 |heard together], 23 May 20171

G

v
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3. Although the application is not framed as an application for
judicial assistance by a foreign office holder charged with administcring a
corporate liquidation, before me Mr Dennis Kwok argued that the character
of the Trustee’s office justified this Court assessing the application with
regard 1o the commeon law principles governing judicial assistance, which
Mr Kwok argued bolstered the application, which was principally framed
as one based on the open justice principle. It was not, however, necessary
he argued for the court 1o be satisfied that the common law principles of
judicial assistance are engaged in the present casc in order for the Trustee

to succeed.

4. HSBC oppeses the application on two grounds. First, that the
Trustee has failed to demenstrate sufficiently good reasons for the release
of the Decision. Secondly, as the appeal against the Decision was
explicitly withdrawn (as [ explain in detail in [7]) becavse of undertakings
given by the Companies to both HSBC and the court, which were then
contumeliously breached by the Companies petitioning under Chapter 11
for the undisputed purpose of preventing HSBC from enforcing the
undertakings, the comrt should not exercise its discretion to permit the
application as it would allow the Companies to benefit from their egregious
conduct,® the undertakings having been given, il is also not disputed by the
Trustee, although the management of the Companies had no intention of

complying with them.*

3 The finding of CGarrity ) at |39] of his judgment of 28 October 2016 in the Chapter 11 Proccedings.
4 Jpidthis is apparent from the findings at 359 10 360,
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S. Before identifying the issues that in my view this application
requires the court to determine, it will be helpful if T set out the relevant

factual background to what is an unusual case.

Background

6. CFG is incorporated in the Cayman Islands. CFI is
incorporated in Samoa. They are part of the China Fisheries Group
(“Group™), which is engaged in the business of fisheries and fishmeal
processing in Peru for wholesale distribution. The Group experienced
serious financial difficulties in 2014 and 2015. Restructuring discussions
took place with their various bankers. HSBC was not satistied with the
progress of the discussions, and became aware of matters which it believed
demonstrated financial misconduct by the management of the Group. On
25 November 2015, HSBC issucd a petition seeking the winding up of CFG
on the grounds of insolvency and applied ex parfe to me for the
appointment of provisional liquidators. T granted the application. 1 wag
not available (o hear the continuation suminonses. [t was heard by the
DHCJ on 30 and 31 December 2015 and 4 January 2016. On 5 January
2016 the DIICJ set aside the appointments.

7. HSBC issued a notice of appeal on 8 January 20t6. HSBC
considered seeking an expedited hearing, but did not de because it
anticipated that the Companics would be wound up at the hearing of the
petitions on 27 January 2016. However, following discussions with the
Companies’ management a deed of undertaking (“Deed”) was signed on
20 January 2016 pursuant to which HSBC agreed to withdraw all
proceedings in Hong Kong and similar proceedings in the Cayman lslands

against CFG in which provisional liguidators had been appointed and

Tt

u
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B remained in place. The Deed, which is governed by Hong Kong law and
contains an exclusive Hong Kong jurisdiction clause, required the

following the Companies to do:

“(1)  tepay certain indebtedness from the proceeds of a sale of

CFGL’s [China Fishery Group Limited’s] Peruvian
E subsidiaries which was to be carricd out through a strict
timetable of a six-month sales process (‘Sale Process™),
this heing the length of time the Companies had
themselves sought to implement such sale, and to
provide HSBC and other crediters with updates of the
G Salcs Process or a full and transparent hasis. The date
of repayment was sel al 20.7.2016;

H (2) appoint Mr, Paul Brough (‘Mr. Brough') as the CRO
[Chicf Restructaring  Officer] of the CF Group
1 [China Fisheries Group] (to which the Companies

belonged) and as a director of CFGL;

J (3} provide Mr. Brough with full cooperation (o allow him
to carry oul his role as CRO and to implement the Sale
Process as soon as practicable;

K
(4 appoint Gram Thomton as independent reporting
L accountants, with full access to the affairs of the
CF Group and with CFGL responsible for payment of all
iy fess rcasonably incurred by Grant Thornton; and
(5} consent to any subsequent application by HSBC [The
N Honglkeng and Shanghai Banking Corperation Limited|
for Boa |Bank of America, N.AD) for the immediate
re-appointment of provisional lignidators in the Cayman
0 Islands if the sale of the Peruvian OpCos’ operations and
the repayment of the debt owed to HSBC had not
. occurred by 20.7.2016."
Q 8. The petitions in Hong Kong and the Cayman Islands were also
withdrawn,
i1l
s 9. The Deed was given additional force by orders of the courts
both in Hong Kong and the Cayman Islands. The orders in Hong Kong
T
LAl
v

476



G

AMERICAN BANKRUPTCY INSTITUTE

-6 -

which are dated | February 2016 contain the following undertakings to the
court:
“AND UPON undenakings of [China Fishery Group Limited /
China Tisheries International Limited] (the ‘Company’)
providing to the Court as set out in Clauses 2.3 and 2.4 of the
Deed of Undertaking dated 20 lanwary 2016 entered inta
between the Petitianer, the Company and {China Fisheries
International Timited / China Fishery Group Limited], a copy of

which is appended at Schedule 1 to this Order (the *Deed of
Undertaking’)”

Clauses 2.3 and 2.4 contain the provisions for the payments to HSBC
summarised in [6] above. It is not disputed by the Trustee that HSBC
withdrew its appeal in reliance on the Deed and the orders containing the
undertakings to this Courl. Netther do I understand it to be seriously
disputed that it is likely the Companies would have been wound up on
27 January 2016 in Hong Kong and that it is also likely that CFG would

have been wound up in the Cayman Islands.

10. Following signing of the Deed, the Companies were suppaosed
to be engaged in the salc of assets and HSBC and others were due to be
repaid by 20 July 2016. On 30 June 2816 various members of the Group
including the Companics {iled under Chapter 11 of the United States
Bankruptcy Code in the United States Bankruptey Court for the Southern
DistrictolNew York. The Companies and the Group (and other companies
falling within the definition of “Debtors” in the Trustee’s evidence) had no
operations in, or conneciion with, the United States. Jurisdiction was based
on the payment of a retainer to the Debtors” counsel in December 2013,
which I understand is a not uncommon basis for giving the Bankruptcy
Court jurisdiction, and a New York governing law clause in cerlain notes
issued by one of the Debtors. Upon making the filing, scction 362 ol the

United States Bankruptey Code provides for an automatic stay prohibiting

P
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the commencement or continuation of proceedings against the Deblors
worldwide. It, therefore, prevented HSBC from taking action for breach

of the Order and Deed in Hong Kong,

11. On 10 November 2016, upon the hearing of the motion of
Cooperative Rabobank U A, Standard Chartered Bank (Hong Kong)
Limited and DBS Bank (Hong Kong) Limited for the appointment of &
Chapter 11 trustee for the Debtors in the Chapter 1] Cases, Garrity J
appointed the Trustee over CFG Peru Investments Pte Limited (Singapore)
only. The reason for not appointing the Trustce over other Debtors was
explained by Garrity I at p 50 of his decision:

“There are sixteen Debtors in these Chapter 11 cases. As noted,

most of them are dormant, non-operatitg companies and a few

are holding companies lo other operating, non-deblor affiliates

and businesses. [t makes little practical or economic sense 1o

appoint a trustee for cach Debtor in these cases. That is

particularly so where, as here, among other things, it is uncertain

what impact such an appointment would have on (i) the Debtors’

other businesses and alliliates (including non-debtor operating

subsidiarics) and their creditors and constituents, and (ii} the

corporate governauce of the affected Deblor and non-debtor

entities in forelgn jurisdictions {including the publicly traded

companies). Morzover, it is not clear whether an appointed

Chapter 11 trustce will be recognized under applicable foreign
taw as the authorized representative of the Debtors.”

12. The Trustee has sought and obtained from Garrity J an order
for discovery against HSBC that covered the Decision. HSBC attempted

unsuccessfully 1o appeal the Garrity I’s decision.

13. In his first affidavil in support of tus application the Trustce
summarised his reasons for wanting to leave to obtain and use the Decision
(which the Trusiee subsequently found amongst the Group’s papers that

came into his possession and as a result he is now aware its contents) to
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determinc whether the Debtors may have any claims against HSBC and
investigate whether HSB(C’s conduct might give rise to defences by the
Debtors’ estates, for example, avoidance transfers and equitable
subordination under section 510{c) of the Bankruptcy Code, or other

theories of lender liabilily, and potentially other claims against HSBC.

14. The Trustee did not wait for determination of this application
before deciding to commence proceedings against HSBC in New York. On
29 June 2018, the Trustee filed a complaint (“Complaint”} in which in [9]
it s asserted that *HSBC s claims against the estates totalling niore than
85100 million showld be equitably subordinaied or disallowed given the
extent ta which HSBC exceeded ihe confines of permissible conduct and
the damage it caused”  As | understand it, the Trustee suggests that the
impermissible conduct extends to the application for the appoiniment of
provisional liquidators and the reasons for the Decision support the
suggestion. It js for that reason that the Trustee wishes to be able 1o use

the Decision in the Complaint.

15, There are two other factual matters that are relevant to the
application. The first concerns the solvency of the Companies and the
Group. It is not clear from the Trustee's evidence whether or not he
believes cither the Companies or the Group to be solvent. I asked
Mr Kwok (the Trustee was in court during the hearing) what the Trustee
believed the position to be. Although, the position does not appear to be
clear, as 1 understand it the Trustee anticipates that the Group is solvent.
The Group is owned by the Ng Family, who thus stand to benefit if the
Group’s debt and operations can be restructured and continue successfully
under its present ownership. It is not suggested by the Trustee that the

financial state of the Group and the Companies are so parlous that the

H

R
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shareholders have no economic interest in the Group and the cutcome of

the Chapter 11 proceedings.

1o, The second concems the circumstances in which the Trustee
came to be appointed. The company, CFG Peru Investments Pte Limited
{Singaporc), over- which the Trustec came to be appointed is a
wholly owned subsidiary of CFG. On the basis ol the evidence before me
it seems highly probable, that but for the signing of the Deed CFG would
have been wound up along with CTI on 27 January 2016 or possibly
provisional liquidators reappointed for a period while the creditors
considered altematives to liguidation. What seems to be clear is that the
Trustee's appoiniment was only possible as a consequence of what
Garrity ] has found to be a conscious decision by the owners of the
Companies and the Group, the Ng Family, 1o sign the Deed and,
importantly, give undertakings to this Court that they had no intention of
honouring. Viewed from this Court’s perspective the Chapter 11 filings by
the Companies and the Group were, therefore, unconscionable and an
abuse and it was only as a result of this objectionable conduct that the

application to appoint the Trustee became possible.

17. It is common ground that it is not for me to assess whether or
not the DHCJ was wrong to set aside the order appointing provisional
liquidators and that I should deal with this application on the basis that the
appeal was brought in good faith and arguable. I would, however, note that
the Companics did not dispute before the DHCJ that the first of the two
criteria, which a petitioner has to satisfy before the Companies Court will
appoint provisional liquidators, namely, that the evidence demonstrated a
prima facie case for granting of a winding-up order had been satisfied.

However, the DHCJ did find in [60]-[62] of the Decision that the Group

n
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was balance shect inselvent alihough he does not explain the relevance of
this in his reasons or how, if at all, it factored into his decision, There was
no suggestion before me that the Companics had any basis in December
2015 for disputing the debts owed to HSBC or the petitions, which as
[ have noted were 1o come on before me on 27 January 2016 and, therefore,
applying normal principles HSBC would be entitled to winding-up orders
debito justitiae. However, the DHCJ did in [65}-]167] of the Decision find
that the Group (at least that is how I read [65]) were involved n a
restructuring exercise and that it was in the intcrests of “stakeholders™ that
there was an orderly disposal of assets rather than a compulsory winding
up and that this was a reason for discharging an order. The DHC) did not
explain how he reconciled this reasoning with the acceptance by the
Companies that the first criteria bad been satisfied and the application of
the normal principles, which would suggest that thc Companies would be
wound up only a month after the hearing before him. 1t would appear from
the evidence given before Garrity ] and Garrity J’s findings that the
Companies were aware that unless they agreed some form of rescheduling
of the debt owed to HSRC they were likely to be wound up on 27 January,
which was why they agreed the Deed on 20 January 2016.

Open Justice Principle

18. The court has an inherent jurisdiction to control access to
documents in its possession as a consequence of proceedings before it.
Various authorities discuss the principle by reference to which the coust
determines whether access should be restricted. They establish that the

judicial process should be conducted openly and that it should only be

481



2019 NEW YORK CITY BANKRUPTCY CONFERENCE

- 11 -

restricted if substantial and relevant reasons are demonstrated for so doing.?
General considerations such as privacy and confidentiality are not relevant
reasons. In TCWF v LKKS® Lam JA refers with approval in |45-6] to the
principles lo be found in the English Practice Guidance (Interim
Non-disclosure Orders).” In the context of non-disclosure orders, the
principle is clear: it can only be justified when strictly necessary to secure

the proper administration of justice.

19, In the Companies Court conlext it is generally accepted that
cerlain restrictions are necessary in order to ensure the proper and just
administration of certain types of matiers that regularly come before the
Companies Court. Schedule 2 of Practice Direction 25§ lists certain
proceedings which are not usually open to the public. The justification is
contained in [4{a}]:

“The proceedings listed in Schedule 2 would usually not be open

to the public. ln relation to such proccedings, it is considered

that having regard to their nature, one or more of the reasors for

exciuding the press and the public laid down in Article 10 of the

Hong Kong Bill of Rights Ordinance, Cap. 383 (*Article 10°) are

usually satisfied. Accordingly, such proceedings would usnally
net be open o the public.”

20, Part 3 of Schedule 2 contains a list of proceedings relaling to
companics winding-up and bankruptcy and the list includes applications
for the appointment of provisional liguidators. The principal justification
for this, as I understand it, is avoidance of the commercial damage (hat
might result from an unjustified application becoming general knowledge.

It is [or this reason that the Decision is marked not open to the public and

P 8Jv FTCW [2014] T HKLRILY 849, Lam JA [28, 114]; ATF v Communicattons Avthorty (2015}
3 HKC 66, Cheung CIHC {19-32]

¢ [2013] HKFLR 456.

Too[22)1 WELR 1003,

v
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this application is necessary. If a hearing is not open to the public this

would generally be a good reason for the decision also not to be available.*

21. What emerges in my view from the statements of general
prineiple in the authorities and the practice of the High Court is an approach,
which whilst recognising that the starting point is that the courts shouid
conduct and decide proceedings openly, also recognises that in practice
there are sitwations in which it is to be assumed that bulancing the
considerations giving rise to the general principle and those considerations
commonly engaged for particular types of sensitive applications, there
should be restrictions on who can attend certain hearings and have access
to the decision and the court file. Applications under section 193 of the
Companies (Winding-up and Miscellaneous Proceedings) Ordinance is
one such case. In such a case it is necessary for the applicant to justify why
the normal upproach is not justified. In some cascs it may be
straightforward and the court readily accepts that there is no justification
for quatifying or restricting the general right to have proceedings

conducted openly and access granted to the public. Others may not be.

22, Although this is not quite how Mr Kwok put his case, in my
view the presumption that justitied holding the application in private has
ended. [f, therefore, becomes necessary to constder the position afresh.
This would normally involve focusing on the reasons why it is suggested
that the restrictions should not be lifted. However, given the unusual
circumstances in which this application comes to be made, in my view the
appropriate starting point is to consider the status of the applicant and the

reasons why he seeks to lift the restriction. I say this because the

B Huang Hsin Yang v Bank of China {Hong Komg) Lid {unrep, CACV 186/2007, 13 Navember 2007),
‘Tang ¥P [8].
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circumstances in which the Chapter 11 procecdings in which the Trustee
came to be appointed are central to HISBC’s grounds for opposing the
application. [ would note before considering these matters that in my view
insufficient attention has been paid by the Partics to relevance of the
Chapier 11 proceedings and the Trustee’s status for reasons, which will

become apparcnt in the following paragraphs.

The Trustee's Status

23. Put at its simplest, it is the Trustee’s case thai he has a
substantial and bona fide reason for wanting to be able to use the Decision
and this beinp the case the application of the open justice principle clearly
entitles him to the order he secks. As the Trustee’s wriiten submissicns
implicitly acknowledge, the Trustee’s argument that he has a substantial
reason for seeking the Decision is founded on his mandate under the
US Bankruptey Code. However, the Trustee’s writlen submissions do not
develop an argument explaining how the Trustee’s position is relevant to
an assessment of the application beyond making the general submission
that the court has at common law a power lo recognise and provide
assistance to foreign insolvency proceedings and persons appointed to
conduct them, which is uncontentious, The justification for this power was
explained in the following way by Lord Sumplion in Singidaris Holdings
Ltd v PricewaterhouseCoopers® at [23]:

“_.. The principle of modified universalism is a recognised

principle of the common law. [tis founded on the public interest

in the ability of foreign courts exercising insolvencey jurisdiction

in the place of the company's incorperation o conduct an orderly

winding up of its affairs ou a worldwide basis, notwithstanding

the territorial limits of their jurisdiction, The basis of that public

interest is not only comity, but a recognition that in & world of
global buosinesses it is in the interest of cvery country that

9 [20150AC 1675; cited by me in Re 58 Career Fducatioor Co Lid [2017) 1 HEKRLID 113, (127,

0

v
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companies with transnational assets and operations should be
capable of being wound up in an orderly fashion under the law
of the place of their incorporation and on a basis thal will be
recognised and effective internationally.... The courts have
repeatedly recognised not just a right but a duty to assist in
whaicver way they properly caun.”

24. However, the courts of common law jurisdictions de not
recognise and assist ail forelgn proceedings and holders of offices
associated with insclvency or soime form of corporate rehabilitation and
the common law on the circumstances in which foreign insolvency
proceedings will be recognised and assisted varies to some degree from
jurisdiction te jurisdiction. For example, courls have differed on whether
or not al common law recognition should be limited to liquidators or
equivalent office holders appeinted by the courts of the place of
incorparation. Significant differences are to be found in the decisions of
Lord Hoffman (preferred in Singapore'®) in Re HIH Casualty and General
Insurance Ltd'" and those of Lord Collins writing for the majority in
Rubinv Eurofinance SA' on this issue, with the current position in

England and Wales appearing to be that the common law should not be

'® Re Onti-Medix [2016] SGHC 108; sce also the judgement of Seagal ) in the Coun of the
Grand Cayman, Ching Agrotech Moldings L, FSD 19772017 in which he held that recognition
could be exiended (0 the Hong Konp insolvency proceedings in respect of the Cayman inegrporaied
company. Seagal 1’s decision contains a useful and comprehensive consideration of the pertinent
autharitics in various jurisdictions. | would observe in passing that in [32-33] Scagal ) found that
submission to the foreign jurisdiction could be sufficient to justify recognition For certain purposcs.
Although, it is not necessary for me 10 decide this | have reservations about the proposition that
submission by & company to  foreigh jurizdiction resulting from the company ilsclf commenging
insolvency proceadings, for example: o avail itself of the Chapter 11 process, is by itself sufficient
to justify recognition. The itnmediate reason is that as this rase demonstrates it can be open to abuse.
| wauld also note that Scagal 1's analysis [34] seems 1o suggest that the test for sabmissien to the
jurisdiction of the Hong Kong court for the purposes of assessing whether of not Homg Kong
procecdings should be recognised are less stringent than the tests applied by the Hong Kong court
in assessing whether or not it should exercise its insolvency jurisdiction over a foreign incorporated
company, which is surprising. Registration by 2 foreign company i Hong Kong is not of itself
sufficient to chgape the urisdiction,

"12008] L WLR $32, [31].
12 120i3]1 AC 236.

[

485



486

LV

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

- 15 -

extended beyond the established criteria that a fiquidator appointed in the

place of incorporation should be recognised,

25, There is one case in Hong Kong, BCCH (Overseas} Lid v BCCT
(Overseas) Lid (Macau Branch)," a decision of the Court of Appeal, which
touches on this issue. BCCI (Overseas) Lid was incorporated in the
Cayman Islands and had opened a branch in Macau. Officers of the Macau
branch has placed monies with a bank in Hong Kong. The company was
put into liguidation both in the Cayman Islands, its place of incorporation,
and in Macau, The liguidators in both jurisdictions claimed the funds in
Hong Kong. The court allowed the Macau liquidators to he represcnied
and tuke part in an application by the Cayman liguidators seeking an order
for a transfer of the funds in the Hong Kong bank account to them, The
application was successful. However, it would appear from the report that
very limited consideration was glven to the Macau liquidators’ status and
none 10 whether the Macau insolvency process should be recognised. The
position in Hong Kong, therefore, remains undecided and this is not an
appropriate case to determine it or express a view on the view the

Companies Court might take.

26. Similar differences exist in relation to the recognition of
liquidators appointed in voluntary liquidations. In Singularis the majority
suggest obiter that the commor law power 10 recognise and assist foreign

insolvency proceedings would not extend to voluntary liquidations. '

¥ [1997] 1 HKLRD 304,
B pbid (25}

]

1»

H

kil



M

U

v

AMERICAN BANKRUPTCY INSTITUTE

- 16 -

Singuiaris has not been followed in Singapore.” I declined to follow it in

Supreme Tycoon Ltd.'

27. It is not, therefore, helpful to think of the significance of the
Trustee's office in the broad, unfocused way advanced by MrKwok. A

more disciplined approach is required.

28 It is generally accepted iIn common law jurisdictions that
determining whether or not a foreign oftice holder should be recognised

and assisted requires & consideration of the following matters:

(1}  Whether the office holder had becn appointed in collective

insolvency proceedings.”

(2}  Whether the foreign jurisdiction in which the office holder has
been appointed and the company have a relevant connection,'®

{3) If the answer to these first two questions is in the affinmative
one would normally expect the foreign proceedings to be

recognised.

(4)  Ifthe loreign proceedings are recopnised one would normally
expect the ofTice holder to be recognised unless the local courl
considers that there has been some irregularity in the office

holder’s appointment.

(5) If a foreign office holder is recognised one would normally
expect assistance, which may extend to granting orders that
give the foreign office holder substantially similar powers to,

for example, investigate the affuirs of the company as would

U5 Qulf Pacific Shipping Lrd [2016] SGHC 287, Abdullah J [10].
% |2018) 2 JIKC 485, [2018] HKCFI 277.
T 5 [15],

" This follows from r2asoning in cases such as Siagwlaris, Gulf Pacific and Sugreme Tycgon and is
unconwoversial
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be available 1o a local liquidator if the foreign jurisdiction has
1%

sitnilar provisions in its insolvency regime.
29, As I have already noted the issues that 1 have just considered
were not fully canvassed before me and it is neither approptiate nor
necessary for me to explore fully how the Hong Kong Companies Court
waould approach an application for recognition of Chapter 11 proceedings;
an issue on which as [ explained in [25] there is no local authority and so
far as I am aware limited authority in other common law jurisdictions. The
reason why [ say it is unnecessary is because il seems to me clear that the

Trustee could never have satisfied the relevant criteria; and perhaps this is

why no such application has been made. 1say this for the following reasons.

30. I accept for present purposes that the Chapter 11 proceedings
are collective insolvency proceedings. However, there 13 no relevant
connection between CFG Peru Investments Pte Limited (Singapore) and
the jurisdiction of the United Slates Bankruptcy Court for the Southemn
District of New York or any other court in the Unitcd States. The company
js incomporated in Sinpapore. Even if one takes the view thal the
recognition is not limited to the jurisdiction of incorporation and that some
more flexible test is to be applied such as the location of the company’s
centre of main interest, to wse the term found in the UNCITRAL
Model Law and CU Insolvency Regulation (“COMI™), the COMI was not
in the United States at the time of filing the Chapter 11 proceedings and it
is not suggested that the COMI has shifted to the United States
subsequently. The same is true of the other members of the China Fisheries

Group. Jurisdictions in which the location of the COMI is a relevant

9 phid[12],
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consideration differ on the time at which it is 10 be assessed, but as 1 have
demonstrated it matters not for present purposes what time is considered to

be relevant, the Trustee cannot satisfy it

31 It follows that there is no basis for recognising the Trustee's
office or providing assistance to him. The relevance of the applicant being
a Trustee appointed in the Chapter 11 proccedings is limited to it
explaining why he is interested in the Decision and has made the
application. However, it does seem to me that the Chapter 11 proceedings
have a further relevance. AsIhave explained it seems clear that they were
commenced in order (o prevent enforcement by HSBC of the Deed. The
Decd contained undertakings to this Court. Tt is sell-evidently
objectionable and an affront to this Court for the Companies having
submitted 1o this jurisdiction by signing the Deed which contains a
Hong Kong governing law c¢lause and given undertakings to this Court, to
commence proceedings in another jurisdiction with a view to hindering
enforcement of the Deed. Even if the Trustee had applied for recognition
and been able to satisfy the criteria summarised in [28]) I would have
declined to provide assistance in the form of the order sought in this

application and it is quite likely refused to recognise the Chapler 11

proceedings on the grounds that to do so would be contrary to public policy.

Public Policy Considerations

32, The relevance of public policy issues to an application for
recognition is usefully illustrated by Re Zetta Jet Pte Lid, ™" another
decision of Aedit Abdullah J. The court was faced with an application for

recognition of a Chapter 11 bankruptey under section 354B and the

™ [2018]4 SIR RO1,

4]

{2
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Tenth Schedule of the Companies Act (Cap 50, 2006 Rev Ed). At the

matetial time, by 2017 amendments to the Companics Act, the

UNCITRAL Model Law on Cross-Border Insolvency applied in Singapore.

The Judpe proceeded on the basis that the requirements of the versicn of
the Model Law cnacled in Singapore required recognition unless he
concluded that 1o do 50 would manifestly be against public policy. Shortly
afier the Chapter 11 proceedings had been commenced a sharcholder of
Zetta Jel obtained an injunction enjoining Zetta Jet and its sharcholders
from carrying out any further steps in the Chapter 11 proccedings until
further order of the Singapore court. The Company did not comply. The
Chapter 11 proceedings were subsequently converted into Chapter 7
proceedings. The application for recognition was made by the Chapter 7
trustze. In rejecting recognition on the grounds of public policy Abdullah ]
said this:

“Recognising the Chapter 7 Trustee despite the breach by the

pursuit of the US proceedings in the face of the Singapore

injunction undermines the administration of justice in Singapore.

That injunction remains in (orce and prohibited the pursuit ol the

very proceedings thel were the basis of the lrusice’s

appointment. 1t is furthermore an order made by a court of

coordinate jurisdiction, There is nothing before me to show any

error leading to the ordering of the Singapore injunction, but

even 1l there were, the proper course would be to apply 1o set it

aside or appeal. 1 cannot ignore or overlook the Singapore

injunction. But that would be the eflect of granting general
recognition of the Chapter 7 Trusice.”

33. He did, however, grant recognition to the extent of allowing
the Trustee to apply to set-aside the injunction or appeal it. Abdulfah J
ook the view that this was consonant with the philosophy and objective of
the Singapore Modet Law including piving due weight to the international

basis of the Model Law.
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34. Although (here is no recognition application before me, in my
view a similar position exists in the present case. The Trustee was
appointed in Chapter 11 proceedings, which were commenced to thwart
HSBC taking action on the Deed in this jurisdiction. If the Companies had
not done so HSBC would have taken action here which would, presumably,
have prevented, or at least inhibited, the commencement of Chapter 11
proceedings in New York. It would have been the Hong Kong courts
which had to determine how to deal with the Companies failure 1o honour
the Deed and new winding-up proceedings. Although the Trustee is net
appointed over the Companies, it is difficult to see how if HSBC had been
free to take action for breach of the Deed and the undertakings to this Court,
the Trusiee would have been in a position to justify his need for the
Decision on grounds relied on in the present application. This application
invites me to overleok the Companies conduct and proceed on the basis
that it has nothing to do with the Trustee. It seems to me that this approach
ignores the fact that the Chapter 11 proceedings, and consequently the
Trustee's appointment, 15 the consequence of what appears to be a
conscious fraud on the part of the Np family on HSBC and this Court.
Public policy considerations weigh heavily in favour of declining to
provide any form of assistance to a process that arises in this way. These
public policy considerations in my view more than outweigh the more
general public policy reasons that underpin the open justice principle and
which might normally, ] accept, justify making the order that is sought by

the Trustee.

35. Mr Kwek has suggested that the appropriate course if HSBC
is aggrieved by the impact of the Chapter 11 proceedings is for i to make
an application in New York, which permits it to take action on the Deed.

[ disagree. There is no suggestion that the Trustee would agree to such an

u
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application. His aggressive action against HSBC clearly suggests that he
would not. Further, I sce no reason why, as HSBC’s complaint is that it
has been hampered in enforcing its right in Hong Kong on a Deed governed
by Hong Kong law and containing undertakings given to this Court, that it

should have to do so.

Conclusion

36. It is for these reasons that I declined the application, which is
dismissed. I make a costs order #isi thal the Trustee pays HSBC’s costs of

these proceedings.

{Jonathan Harrs)
Judge of the Court of First Instance
RHigh Court

Mr Dennis W H Kwok and Mr Jun Lee, instructed by John C H Suen & Co,
for the applicant

Mr Eugene Fung 5C and Ms Elizabeth Cheung, instructed by Linklaters,
for the respondent
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TN THE HIGH COURT OF THE REPUBLIC OF SINGAPORE

]2019] SGHC 53

Originating Summons No 1391 of 2017

In the matter of Section 3548 and the Tenth Schedule of the Companies
Act (Cap. 50)

And

Iit the matter of Article 15 of the UNCITRAL Model Law on Cross-Border
Insolvency

And

In the matter of the Appointment of Chapter 7 Trustee in the United States
Bankruptcy Court in the Central District of California — Los Angeles Division
Lead Case No.: 2:17-bk-21386-SK {Zetta Jet USA, Inc., a Calitornia
Corporation) jointly administered with 2:17-bk-21387-8K (Zetta Jet Pte. Lid,
a Singaporean corporation) dated 29 September 2047

And
Tnn the matter of ZETTA JET PTE. LTD. and ZETTA JET 1JSA, INC

(1) ZETTA JET PTE. LTD.
(2) ZETTA JET USA,INC
(3) Jonathan D. King, solely in his
capacity as the duly appointed
US Bankruptcy Trustee of
Zetta Jet Pie, Ltd. and Zetta Jet
USA, Ine
... Applicants
And

Asia Aviation Holdings I'te
Ltd
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[Insolvency Law| - [Cross-border insolvency]  [Recognition of foreign
insglvency proceedings]
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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuan( to the publisher’s duty in compliance
with the law, for publication in LawiNet and/or the Singapore Law
Reports,

Re: Zetta Jet Pte Ltd and others (Asia Aviation Holdings Pte
Litd, intervener)

[2019) SGHC 53

1igh Court — - Originating Summons No 1391 of 2017
Aedit Abdullah )
19 November 2018

4 March 2019 Judgment rescrved.
Aedit Ahdullah J:
Intraduction

1 The present case tollows on from my earlier decision in Re Zetta Jet Ple
Lid and Others [2018] SGHC 16 (“Zetta Jet (No 1)), in which 1 granted only
limited recognition on an application by a US Bankruptcy Trustee for
recognition of US bankruptey procecdings under the UNCITRAL Model Law
on Cross-Border Insolveney (30 May 1997) (“the Mode! Law™). The Model
Law has the force of law in Singapore pursuant to s 354B of the Companies Act
{(Cap 50, 2006 Rev Ed) (“Companies Act”), as enacted under the Tenth
Schedule of the Companies Act (“the Singaperc Model Law ™).

2 In Zeita Jet (No 1) at [36), limited recognition was given w allow the
US Bankruptey Trustec to apply to sct aside or vtherwise appeal a separate
injunclion granted by the ITigh Court that enjoined bankrupley proceedings in

the US. T gave partics the liberly to revisit the issue of wider recognition upon
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the conclusion of the injunction proceedings. As it was, the injunction was
discharged by comsent, The applicants now scek full recognition of the US

bankruptcy proceedings.

Facts

3 The background to this application is scl oul in Zetta Jet (No 1) at |2}~
| 10], and will be briefly recounted here.

Parties

4 Zetta Jer Pte Ltd (“Zetta Jot Singapore™) is a Singapore-incorporated
company that wholly owns Zetta Jet USA, Inc (“Zetta Jet USA”), a company
organised under the laws of the State of California, The principal business of
Zelta Jet Singapore and Zetta Jet USA (eollectively “the Zetta Entities™) is in
aircraft rental and charter. Jonathan D. King (“King”, used interchangeably with

“the Trustce™) is the Chapter 7 Trustee of the Zetta Lntities.

5 The Zetta Entities are part of a wider group consisting of 16 other entities
organiscd under the laws of the British Virgin [slands (“BVI™). The wider group

will be referrcd to as “the Zetta Jet Group™.”

& The intervener in this application, Asia Aviation loldings Pte Lid
(“AAH”, used interchangeably with “the Intervener™), is a 34% shareholder of
Zctta Jet Singapore. Zetta Jet Singapore’s shareholders are AAH, Truly Greal
Glabal Limited (“TGGL™), Stephen Matthew Walter (*Walter”™) and James
Noel Halstead Seagrim (“Seagrim™). Their rclationship is governed by a
Sharchalders” Agreement dated 26 Fobruary 2016 (“the SHA™).

) Seagrim’s Q8 1301 Affidavit at paca 21(b).
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Background to the dispute

7 In 2017, voluntary Chapter 11 bankruptcy proccedings wers hiled
against the Zetta Tntities in the US Bankrupicy Court in the Central District of
California — Los Angeles Division. A worldwide automatic moratorium in the
US came into effect. Shortly thereafter, AAH and TGGL comtnenced an action
by way of Suit No 864 of 2017 (S 864/2017") in Singapore against Zetta Jel
Singapore, Walter and Seagrim for commencing the Chapter | L proceedings in

alleged hreach of the SHA.

3 On 19 September 2017, AAF and TGGL obtained an injunction Lo
prevent Zetta Jet Singapore, Scagrim and Walter from taking further steps in
relation to the bankruptey filings in the US Bankruptcy Court (“the Singapore
injunction™). On | November 2017, TGGL discontinued its action, leaving

AALI as the sole plaintiff in § §64/2017.

9 Notwithstanding the issuance of the Singapore injunclion, the US
bankriptey proceedings continued. On 5 Qctober 2017, King was appointed the
Chapter 11 Trustee of the Zetta Entities in the US bankruptey proceedings. The
proceedings werc subscquently converted to Chapter 7 proceedings and King
was appuinted the Chapter 7 Trustee in the proceedings. On 11 December 2017,
the US Bankrnptcy Court authorised the Trustee 10 commence recognition

procecdings in Singapore, The Trustee did so on 13 December 2017,

10 In Zetta Jet (No 1), | found that the flouting of the Singapote injunction
undermined the administration of justice in Singapore: at [25] and {29]. 1
therefore ordered that recognition would be denied under Ari 6 of the Singapore
Modzl Law, save for limited tecognition only for the purposes of allowing the

Trustee to apply to set aside the Singapore injunclion: at [34] and [36].
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1] On 9 March 2018, Zetts Jet Singapore filed an application to set aside
the Singapore injunction, On 12 July 2018, the injunction was discharged by
consent of the parties involved. The consequences of such discharge by consent

on recognition is disputed in the present application before me.

The parties’ cases
The legal framework

12 The applicants have applied undcr Art 15 of the Singapore Model Law
for recognition of the US bankruptcy proceedings in which King has been
appointed as Trustee. Under Art 17 of the Singapore Model Law, the court must
recognise a foreign proceeding if the stipulated conditions under Art 17(1) are
mel, Article 17¢1) of the Singaporc Mode! Law is subject lu Art 6, which allows
a Singapore court to refuse recognilion if such recognition wounld be “contrary™

to the public policy of Singapore.

13 Under Art 17{2) of the Singaporc Model Law, the fereign proceeding
must be recognised as a foreign main proceeding if it is taking place in the State
where the debtor has its centre of main interests {“COMI™); the foreign
proceeding is recognised as a [oreign ros-main proceeding if the debtor has an

cstablishment within the meaning of Art 2(a) in the forcign State.

14 The focus of the parties” cases has been on the location of Zetta Jet
Singapore’s COMI. No issue arises in respect of Zetta Jot USA, which was
incorporated in the US. Unless otherwise specified, any retercnees in thiy
judgment to disputed COMI issues generally should be taken as a reforence to

Zetta Jet Singapore™s COMI oaly.
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Summary of the applicants’ case

15 ‘The applicanis note that no issue has arisen in relation to Zetta Jet USA’s
COMI (see Zetra Jet (No 1) at [20]). Zetta Jei USA’s COMI is the US. Cn that
basis, the US bankruptey proceedings in rclation to Zetra Jet USA should be
granted recognition as a foreign main proceeding under Art 17(1) read with

Art 17(2¥a) ol the Singapore Model Law 2

16 The applicants ask the court to revisit the question of where Zetla Jet
Singaporc’s COMI is located. If found that it is also in the US, the US
bankrupicy proceedings in relation to Zetta Jet Singapors sheuld also be
recognised as a foreign main proceeding under Art 17(1) read with Art 17(2}(a}

of the Singapore Mode! Law?

17 The applicants argue thal there is no public policy 1ssue which would
require the court to refuse w recognise the US bankruptey procecdings in
relation to Zetta Yet Singapore and the Trustce appointed for ihose proceedings.
AAH did not enter any appearance in the US bankmupicy proceedings, despite
informing the judge who granted the injunction in 8 864/2017 that it wonld take
steps to resist the US bankruptey proceedings in the US Bankruptey Court. In
any event, the most important public policy consideration in this case is o
cnsure the orderly and cfficicnt recovery of assets for the benefit of Zetta Jet
Singapore’s creditors: fn re ABC Learning Centres Lid 728 F 3d 301 (3rd Cir,
2013). Public policy also requires the court to have regard to the international
basis of the Model Iaw and the promotion of its uniform application, as required

under Art § of the Singapore Model Law 4

Applicant’s Further Submissions at paras 34-36,

: Applicants’ Further Submissions ar paras 37 39,
4 Applicants’ Further Submissions at paras 40 38
5
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{8 Next, the applicants submit that whatever test is applied to ascertain
Zetta Tt Singapore’s COMI and whichever date is taken to be operative in this
determination, Zetta Jet Singapore’s COMI would be found te be in the US.
That said, the applicants favour the US approach in asscssing COMI as at the

tirme of the filing of the recognition application to the recognising court.?

19 In the alternative, the applicants submit that even if the US proceedings
in relation to Zetta Jet Singapore are nol a foreign main proceeding, the court
had earlier found that Zetta Jet Singapare had an establishment within the
meaning of Art 2() ol (he Singapore Model Law in the US (see Zetta Jet (Ne
) at [20]). Accordingly, the US bankruptcy procecdings in respect of it should
be recognised as a foreign non-main proceeding under Art 17(1) read with

Art 17(2¥E) of the Singapore Model Law

20 Fellowing from these submissions, in the event that the US bankruptey
proceedings relating to the Zetta Entitics are tecognised, the applicants submit
that the various orders prayed for should also be granted, including orders under

the Singapore Model Law for:

(@) the Trustce's recognition as o [oreign representative within the

meamng of Art 2(7).7
{b) the stay of procecdings under Arts 20(1) and 20{2);*

(c) the Trustee’s emposwerment to examine witnesses, take evidence

and obtain delivery of information under Art 21{1){);"

3 Applicants’ Further Submissions al paras 61-127,

6 Applicants’ Further Submissions at paras [45 (48,

! Applicants® Further Submigsions at patas (49 166,

8 Applicants” Further Subimissions al paras 149 166,
5]
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{d) the Trustee’s entrustment with the administration and realisation

of assets of the Zetta Entitics;

() the Trustee’s empowerment to appoint of a local representative

under Art 21(1)(e);®

H the Trustee’s standing to make applications under Art 23(1);"

and

(g)  the granting of additional relicfs available to a liquidator

appointed in Singapore under Art 21{1)(g)."2

Summary of the Intervener’s cave

21 In respect of the determination of Zetta Jet Singapore’s COMI, the
Intervener relics on its previous arguments in Zetta Jet (No 1) Zetta Jet
Singapore’s senior management, employees, facilities, operations, business and
creditors were all located in Singapore. These factors also indicate that the
company had no establishment in the US. Accordingly, the US bankruptcy
praceedings in relation to Zetta Jet Singapore are neither foreign main nor non-

main proccedings under Art 17(2) of the Singapore Model Law.

22 As for the quesiion of recognition, the Intervener argues that the
Trustee’s breach of the Singapore injunction in continuing the U8 bankruptcy
proceedings amounted to contempt, and remained so even after the discharge of

the injunction. The Intervencr cites Pertamina Energy Trading Lid v Karaha

7 Applicants” Further Subimissions at paras 167-180.
K Applicants” Further Submissions at paras 181 193,

1" Applicants” Further Submissions at paras 194-203.

12 Applicants” Further Submissions at paras 204-237.
& Intervener's Submissions dated 12 January 2018 at para 76,
7
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Bodas Co LLC and others [2007] 2 SLR(R) 318 (*Periamina’), which is o be
preferred to contrary authority in Nikkemann Co Pie Lid and others v Yulean
Trading Pre Lid [1992] 2 SLR(R) 328 (“Nikkomann™).'* The Intervener also
notes that it had consented to the discharge of the injunction: (a) on the basis
that it was accepted that Periaming was the correct statement of the law; and
(B) in vicw of the implicit concessions that the Trustee had made that showed
that he was aware ar wilfully blind that he had breached and continued to breach

the Singapore injunction.'

My decision

23 | accept that Zetta Jet Singapore’s COMI is to be determined as at the
date of the recognition application, following the US position. In any cvent, the
cvidence botore me indicates that whichever alternative date is considered, its
COMI was in the US. No reason remains to deny rccognition on the basis of
public policy Tollowing the consensual discharge of the injunction.
Accordingly, the US bankruptey proceedings in relation to Zetta Jet Singapore

arc to be recognised as a foreign main proceeding.

24 Aside [rom the matters examined below, | any satisfied that the other

provisions of the Singapore Model Law are met.

Issuc 1; Whether the US proveedings are a “foreign proceeding™ under
the Singapore Model Law

25 The LS bankruptcy proceedings in rclation to the Zetta Entities were
originally restructuring proceedings under Chapter 11 of the Bankruptey Code
11 USC (US) (1978) (“the US Bankruptey Code™), bul wore subsequently

L Intervener's Submissions dated 16 November 2018 at paras 13-186,
19 Intervener's Submissions dated 16 November 2018 al para 17.
b1
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converted to Chapter 7 proceedings, ie, liquidation proccedings. These are
clearly a “foreign proceeding” within the meaning of Art 2(k) of the Singapore

Model Law.

Issue 2; Zetta Jet Singapore’s COMI

26 There are two issues to be discussed in relation 1o the determination of

Zettn Jet Singapore™s COMI:

(a) The date at which such sssessment is to bc made, namely,
whether the court should assess the location of the deblor’s COMI on
the date of the foreign applicaton commencing foreign insolvency
proceedings; the date when recognition is applied for; or the date the
recopnising court hears the issue of whether recognition should be

granted.

{b) The approach to be taken in assessing whal constitutes the COMI

of a particular dehtor company.

27 I am of the view that the determination of the debtor’s COMI is to be
made as at the date ol the application to this court for recognition, and that in
assessing where the COMI lies, the court’s focus would be on where the primary
commercial decisions are made for the deblor. This would generally be the place
of registration unless atherwiss shown in a particular case, The enguiry would
be dependent on the circumstances of each case and po general rule can be laid
down. In many cases, it may be that the factors relevant in the agsessment
esscntially balance cach other out; in such cases, the presumption under
Art 16(3} of the Singapore Maodel Law in favour of the place of the debtor’s

registered office would have to come into play.
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The interpretaiive approach to be adopted

28 The concept of the COMI lies at the hearl of the regime created by the
Maodel Law, in force in Singapore with certain modifications to adapt it for
application in Singapore, as enacted under the Tenth Schedule of the Companies
Act pursuant to s 354B of the Companies Act. The location of the debtor’s
COMI determines whether foreign insolvency proceedings gualily as a “forcign

main proceeding” wilhin the meaning of Art 2 of the Singapore Model Law:

Article 2. Definitions

4. For the purposes of this Law —

(i “foreign main procceding” means a foreign proceeding
taking place in the State where the debtor has its centre of main
interests;

|g  *foreign nun-main  procecding”  means  a  foreign
proceeding, other than a forcign main proceeding, taking place
in a State where the debtor has an cstablishment;

Tereign main proceedings qualify for more exignsive relicfs than forcign non-
main proccedings: only foreign main proceedings qualify for automatic reliefs

under Art 20{1) of the Singapore Model Law.

20 The term “COMI” is not, however, defined in the Model Law or the
Singapore Mode! Law. There is only a presumption under Art 16(3) of the
Singapore Model Law that the place of the debtor’s registered office is il
COMI:

Article 16. Presumptions concerning recognition
3. In the absence of proof to the contrary, the debtor’s

registered office is presumed to be the debtor’s centre of main
interests,
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30 While there is reference to a presumption here, [ do not read Art 16(3)
of the Singapore Model Law to constitute a rebuttable presumption of law in the
typical sense, which would require the party rebutting the presumption to prove
un the balance of probabilities that the presumption does not apply. [ see nothing
in the Model Law itself, as cnacted in the legislative materials, or in the

commentaries 1o the Model Law which would require such an approach.

3 Considering the text of Art 16 of the Mudel Law and the Simgapore
Model Law, the guides to enactment provided by UNCITRAL, and the (act that
the Modcl Law is to operate across jurisdictions, [ am of the view that the usual
rule gencrally requiring that rebuttal of a legal presumption is to be made out on
the balance of probabilities does not apply herc. Instead, I regard the
presumption under Art 16 10 operate as a starting point subject to displacement
by other factors depending on the circumstances of the specific case. Art 16
tefers to “the absence of proof to the contrary™, which to my mind does not
require proot on the balance of probabilitics; it allows for the presumption to be

rebutted simply on (he prescnce of proof, je, evidence, to the contrary.

32 I do note that the Singapore legislation did not adopt the same language
as the US cnactment which does refer to “evidence”. US Bankruptcy Code

§ 1516(c), which incorporates Art 16(3) of the Model Law into US law, reads:

tc) In the absence of evidence to the contrary, the debtor's
regisicred office ... is presumed to be the center [sic] of the
debilor’s main interests.

T do not, however, understand that differcnce to mean that the Singapore courts

adept a stricter standard in respect of the Art 16(3) presumption.

33 [ have noted that there is language in the US cases which may seem to

require some weighing of the evidence when considering if the presumption
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should be rebutied. In so far as these cases establish that there needs to be
consideration and assessment of the evidence, I would, with respect, agree, |
understand the US cuses lo require that there be proof of the debtor’s COMI,
but not that the presumption is rebutted on the preponderance of the evidence
as required in Singapore law generally. For example, in fn re Fairfield Sentry
Ltcd, 440 BR 60 at 6364 (Bkricy SDNY, 2010) (" Fairfield Sentry (Bankruptcy
Court)™), Judge Burlon R. Lilland at first instance referred to the applicant’s
burden in that case to “persuade the Court by a prependerance of the evidence”
thal the deblor’s COMI was in the BVI. Judge Lifland noted that although US
Bankruptcy Code § 1516 created a rebuttable presumption in favour of the BYI
as the COMI, the court could not “rely solely upon this presummption, but rather
must consider all the relevant evidence™ at 64. Judge Lifland’s approach did
not appear to be disturbed on appeal: see fn re Fairfield Sentry Lid. 714 F 3d
127 at 137-139 (2nd Cir, 2013} (" Fairfield Sendry (CA)7).

34 Given the absence of actual stafutory guidance under the Model Law
beyond the presumption in Art 16(3} as to what constitutes the debtor’s COMI,
resort has to be had to guidance issucd by UNCITRAL as well as case law ttom
other jurisdictions. In respect of the latter, 1 am mindful that there may be
differences in legislative backgrounds, particularly as repards Furopean and
Fnglish cases. These jurisdictions additionally consider the applicable EU

legislative materials:

{a) the Repulation on insolvency proceedings, EC Council
Regulation No  1346/2000, [2000] OJ L 1o0/1 <hups:ficur-
lex.europa.ew/legal-content/en/ALL uri=CELEX%3A32000R 1 346>
taccessed 19 Novermber 2018) (“the EIR™); and

12
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(b} the Regulation on insolvency proceedings (recust), EU
Parliament and Council Regulation No 2015/848, [2015] QJ L 141/19
<htips:/eur-lex.europa.cuflegal-
content/en/TXT/7uri=CELEX%3A3201 SROB4 B = (accessed 19
November 2018) (“the Recast EIR™), which replaced and supersedes the
LIR, and applies to insolvency proceedings opened after 26 Junc 2017,

35 I note that the Model Law concept of COMI owes much to the EU
Convention on Insolvency Proccedings (23 November 1995), 35 ILM 1223
(“EU Convention on Insolvency Proceedings™), which was subsequently
adopted by and reproduced as the EIR: sce Cross-Border lnsolfvency: A
Commentary on the UNCITRAL Model Law vol 1 (Look "Chan Ho gen ed)
{Globe Law and Business, 4th Ed, 2017} (“Cross-Border [nsolvency. A
Commentary”) al p 171. That being said, there are differences in the structire
of the UNCITRAI. and ElJ regimes, which, on occasion, may lead to diffcrent
nuances al leasl, | am also mindful that there are variations in the enactment of

the Model Taw itself, in various jurisdictions, which may be material.

36 Guidance may also be taken from the guides issucd by UNCITRAL:

{a) the “Cross-Border Inanlvency: Guide to Enactment of the
UNCITRAL Model Law on Cross-Border Insolvency”, LINCITRAL,
30th Sass, UN Doc A/CN.9/442 (1997} {(“the 1997 Guide™); and

b) the “UNCITRAL Guide to Enaciment and Interpretation of the
UUNCITRAL Medel Law on Cross-Border Insolvency™ (2013)
<http:fwww.uneitral.org/pdfienglish/rexts/insolvens 1997-Model-Law-
Insol-2013-Guide-Tinactment-c pdf (accessed 19 November 2018)
('the 2013 Guide™).
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These guides will cellectively be referred to as “the Guides™,

37 Section 35413(2) of the Companies Act refers o the 1997 Guide as a
relevant document in the interpretation of the Singapore Model Law. This is of
course a deliberate legislative endorsement of the 1997 Guide; the 2013 Guide
which introduced a number of amendments is not given official status in
Singapare law. Nonetheless, the 2013 Guide should not be entirely ignored.
Consistency and comity should be pursucd as far as possible in the interpretation
of the provisions of the Model Law. Where there is any conflict between the
two Cuides, the 1997 Guide trumps. But where the 1997 Guide is silent, the
court may consider the 2013 Guide in its interpretation of the Singapore Medel

Law and in assessing its statutory ohjectives,

38 Finally, I bear in mind the preamble to the Singapore Model Law,
emphasising cooperation and cificiency belween the eourts of states involved
in cross-border insulvency, and Art 8 of the Singapore Model Law, which
requires regard to be paid to the Singapore Model Law’s international origin
and (he promotion of uniformity in its application. [ am of the view that the
Sinpapore courts should attempt to tack as closely as possible to the general
interpretive trends taken in other jurisdictions that apply the Maodel Law in its

various enactinents.

Relevant date for defermining the COMI

39 Different approaches exist as to the relevant date for determining COML
The applicanis canvass cach approach, arguing that whichever datg is chosen,
Zetta Jot Singapore’s COMI will be Tound to be in the US. No issue arises as to
Zetta Jet USA's COMIL
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The English {and European) pasition

40 The English approach is as laid down in cascs such as In the Matter of
Videology Limited v In the Matter of the Cross-Border Insolvency Regulations
2006 [2018] EWHC 2186 (Ch) (“Videology™) and In re Stanford International
Bank Ltd and another [2010] 3 WLR 941. Applying the Model Law as
incorporated into English law in Cross-Border Insolvency Regulations 2006 (S1
2006 No 1030) (UK) Sch 1 and the Recast EIR, English courts determine the
debtor’s COMI as at the date of the application to open insolvency proceedings

abroad.

41 ‘The applicants arguc that this approach is wfluenced by the Fact that the
Recast CIR uses the COMI concept to determune {a) if the proceeding is one W
which the Recast EIR applics; and {b) which EU Member State the proceeding
may be commenced in. This view is supported by Recital (23} of the Preamble
to the Recast KIR, which states that the “[Recast EIR] enables the main
insolveney proceedings to be opened in the Member State whete the debtor hay

[its COMI|. '« Additionally, Art 3{1) of the Recast EIR states:

Article 3. International jurisdiction

1. The courts of the Mcmber State within the territory of
which the centre of the debior’s main interests is situated shall
have jurisdivliion to open insolvency proceedings (‘main
insolvency procecdings’). The centre of main interest shall he
the place wherve the debtor eonducts the administration of its
interests on a regular basis and which is ascertainable by third
parties,

42 The applicants thus argue that the COMI concept is used differently in
the Recast EIR and in the Model Law. The Model Law uses the COMI coneept

at a later stage, as a2 means of detemmining the relief to be granted to the relevant

forcign proccedings if so recognised: sce Art 2001} of the Model Law.

1 Applicants” Further Submissions at para B4.

15
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Furthermore, citing Cross-Border Insolvency: A Commentary at p 172, the use

of the present tense in Arts 2(/) and 17(2){a) of the Model Law indicates that

“(OM! is to be determined at the time of the application for recognition™.”

43

I have considered the reasoning in two cases discussed in the applicants®

submissions: !k

(a) In Videalogy, Mr Justice Snowden stated that under the Recast
EIR, the date at which the company’s COMI must be determinad is that
al which the request to open insolvency proceedings is made: at [49],
citing fateredil SH v Fallimento Interedil Sri Case C-369/09, [2011]
ECR T1-9939 at |55], {2012] Bus LR 1582, <http:/icuropa.cu.int/cur-
lex/en/index html> {accessed 19 November 2018} (“Interedii™), o

decision by the Furopean Court of Justice ("ECI™).

(b) In fnteredit at [54], the ECJ noted that in light of Art 3(1) of the
Reeast BIR, the last place in which a debtor’s COMI was located is to
be regarded as the relevant place for the purpose of delermining the court
having jurisdiction to open the main inselvency proccedings, The ECJ
al [55] then referred to the case of Susanne Stoubitz-Schreiber Case C-
/04, [2006] ECR 1701 at |2%), <htip./eurcpa.euini/eur-
lex/en/index html> (accessed 19 November 2018) (*Stanbitz™), which
held that the courts ot the Member State in which the COMI was siluated
at the time when the request was launched retains jurisdiction to rule on
the procegdings, even where the COMI is transferred after the request to
vpen insalvency proceedings is lodged. This led to the conclusion that it

is the location of the debtor’s COMI at the time the deblor lodges the

Applicants” Furher Submissions at paras 85 87,

Applicants” Furllier Submissions at paras §1-82,

16
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request to open insolvency procecdings that is relevant to determine the

court having jurisdiction,

44 In view of this analysis of fnseredif and Videology, I am satisfied that
the applicants” submissions are correct. The English position regarding the
relevant date tlows from the European position, which utilises the COMI
concept to determine which EU Member State's courts have jurisdiction to open
the main insolvency proceedings. These considerations and requirements do not
apply under the Model Law and in Singapore. There is thus no constraint

requiting a Singapore court to adopt the English position.

The Australian position

45 Australia applics the Model Law as incorporated into Australian lew
under Cross-Border Insolvency Act 2008 {Cth) sch 1. The debtor’s COMI is
determined as at the time of the hearing of the recognition application, but
regard may be had te historical facts which led to the position at the time:
Moare, as Debtor-in-Possession of Australfan Equiry Investors v Ausiralian
Equity fnvestors [2012] FCA 1002 {“Moore™) at [18]-[19], and applied in
Legend International Holdings fnc (ay debtor in possession af the asseis of
Legend International Floldings Inc) v Legend International Holdings Ine [2016]
VSC 308 (“Legend”) at [96], and Wood v Astra Resources Lid (UK Company
No 076202718) [2016] FCA 1192 at [12).

46 The basis of the Australian position appears to be that the debtor’s
COMI is to be determined at the point the court is required to give a decision on

recognition. T consider the merits of this position in greater detail below.
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The LA position

47 Chapter 15 of the US Bankrupicy Code incorporates the Model Law into
US law. The UJS cases are consistently clear that the debror’s COMI should he
determined as at the filing of the application for recognilion: fn re Befcorp Lid
400 BR 266 at 290-292 (Bkricy D Nev, 2009), {r re Run 607 F 3d 1017 at
1025-1026 {5th Cir, 2010} (“Ran™. This approach considers the language
adopted in US Bankruptcy Code § 1502, which defines a “forcign inain
proceeding™ as “'a proceeding in the country where the debtor has the center
[séc] of its main interests”. In Ran, the US Court of Appeals for the Fitth Circuit
noted that Congress's use of the present tense required the courts to view the
COMI determination in the present, e, “at the time the petition for recognition

was filed™.

48 The Court m Ran put forward an additional reason for adopting thig
approach: examining a debtor’'s COMI at the time the petition for recognition is
filed allows for the harmonisation of transnational insolvency proceedings.
Limiting the inquiry Lo the time of filing avoids a detailed cxamination of the
operational history of the applicant, which may entail conllicing COMI

determinations by diflerent courts.

49 The applicants note that this positicn has been maintained in subsequent
cases including Fairfield Sentry (CA) at 137 and fn re Ocean Rig UDW Inc 570
BR 687 at 704 (Bkricy SDNY, 2017).7 [ note that the US position has the

advantages of simplicity and adhierence 10 the plain language of the Model Law,

b Applicants® Further Submissions at paras 9699,

20 Applicanis’ Further Submissions al para 100,

2 Applicanis’ Further Submissions at paras 101-102,
18
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The JU97 and 2013 Guides

50 The applicants note that the 1997 Guide, which is silent on the relevant
daie for the COMI determination, is the guide which the Singapere Parliament
considered when enacting the Singapore Model Law ? {onversely, the 2013
Guide expressly states at para 31 that a debtor’s COMI should be determined as
at the dale of the commencement of the foreign insolvency proceedings. Taking
the date of commencement to determine the COMI provides a test that can be
applicd with certainty to all insolvency proceedings: sce paras 159-160 ol the

2013 Guide.

51 At this point, I should note that these Guides can provide such guidance
as to promote the unifonn and consistent interpretation of the Model Law.
However, they must always be subject to the interpretation of the Model Law
provisions as enacted in each jurisdiction, and the relevant considerations of
policy which may point in favour of one outcome or anather. | have reservations
abaut adopting the approach advocated in the 2013 Cuide, which is essentially
that adopted by Europe and Lngland. Certainty is also well-served by the
adoption of the 1§ position, though possibly, with respect, not the Australian

position.
The preferred approach
52 The positions regarding the relevant date o determine COMI are:

{a) The English and Evuropean position and the position taken in
the 2013 Guide: The datc of the commencement ol the foreign

insolvency procecdings.

2 Applicants” Further Submissions at paras [11-112,

19
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{b) The Australian position: The datc of the heating of the

recognition application.

{c) The US position: The datc the application [or recognition s
filed.

Having considersd parties’ submissions and the above analyses, Laccept

that determining the debtor's COMI as at the date the recognition application is

filed, ie, the US position, provides greater certainty and betler accords with

commercial realitics and the language of the provisions of the Model Law.

54

The applicants peint fo three reasons for preferring the US position:”

{a) Arts 2{fy and 2(g) of the Singapore Model Law, which define
foreign main and non-main procecdings, refer to proccedings that are
“taking place”. The use of the present tense contemplates that foreign
proceedings are undcrway at the time the debtor's COMI is being

ascertaincd. This is in line with the US position.

(b} The US position would allow the court to account for shifts in
the debtor’s COMI in the period between the commencement of the
foreign insolvency proceeding and the date the recognition application
is filed.

{c) The debtor’s operational history should not be considered as part

of the COMI determination, so as to avoid a meandering inquiry,

Applicants” Further Submissions ar paras 122-141,

20
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55 Considering the applicants’ submissions, I note the following factors
that militate in faveur of Singapore’s adoption of the US position over the

English position.

56 First, the definitions in Art 2 of the Singapore Model Law do not
expressly specify the date at which COML is to be ascertained. The definitions
de, however, use the present tense, which seems to indicate that what matters is

the situation at the pemt of the application for recognition.

57 Sccond. postponing the COMI detevmination unlil the application for
recognition is made accepts that, in conlemporary practice, various entirely
legitimate measures may be taken to shift a debtor’s COML to another
jurisdiction, for instance, to create a jurisdictional nexus for the opening of
insolvency proccedings. Such measurcs may not all be in place by the limg of
the foreign insolvency application, fe, the uperative date under the English and
Guropean position. 1t is nol objcctionable to grant companies the discretion to
sclect the jurisdiction that will offer the best prospeets for achieving an cffective
restructuring solution: see Sundaresh Menon, Chief Justice, Supreine Court of
Singapore, “The future of cross-border insolvency: Some thoughts on a
framewark fit for a flattening world”, keynote address at the 18th Annual
Conference of the International Insobvency Institutc 2018 (25 Seplember 2018)
at paras 32-39
<httpsz/www.iiiglobal.org/sites/defanlt/files/media/keynote? 20address%e20de
livered®20by %20 hicf20)uslice%205undaresh%20Menon. pdf>  (accessed
1Y November 2018). Indeed, granting debtors the flexibility to make such
COMI shifts is a recognition of their awtonomy. An applicant company in
ordering its affairs is to be given some leeway in choosing an appropriate forum
in which to suek reorganisation. The courts should take a neutral stance as to

any purporled changes in COMI so as to recognise the applicant’s autonomy

21
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and to give effect to any preference exercised by the applicant, subject to any

public palicy concerns.

58 That said, this is not to sanction a free-for-all: limits exist. An applicant
company cannot, for instance, scek to evade responsihilitics to its cmployees by
seeking reorganisation in a wholly unrelated jurisdiction, and recognition may
be denied in such a simation. If, for instance, and subject to considered
arguments on this issue, s COMI shift was opportunistically pursued to cvade
the criminal laws of the recognising court or to cause prejudice to creditors, then
the application for recognilion of the foreign proceedings may be denied. Tt
may also be thal such denial would not turm on whether the conditions for
recognition under Art 17(1) of the Model Luw were fulfilled, but rather as being
conirary o public policy, We will have to scc how the arguments are made in
such a case. Bul shott of evasion of criminal or similar laws, and generally
provided that there are commercial reasons for choosing one jurisdiction over
another, [ atn doubtful that 4 Singapore court would be overly exercised by the

applicant’s choice of a particular court to commence insolvency proceedings in,

59 With that consideration in mind, ascertaining the debtor’s COMI as at
the date of the hearing for recognition facilitales an applicant’s ability to seek
restructuring in an appropriate foruni Jurisdiction may be assumed by the
restructuring court on a mumber of grounds, not all of which will necessarily
gstablish that the applicant’s COMI is in that jurisdiction. That, however, is a
separate analysis; what matiers for the recognising court is that the requirements

of the Mode! Law are met at the point of the application for recognition.

60 Having preferred the U8 position to the English position, [ now consider
the Australian posilion vis-a-vis the US position. 1t would seem that the

Anstralian approach is based on the need to give cffect to the language of the

22
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Meode! Law, [ am, however, unable to find in the language of the Singapore
Model Law anything that distinguishes the date of the appltcation from the date
of the Aearing as the relevant date for determining the COML. I am also of the
view that the Australian position leaves the datc of the ascertainment of the
debtor’s COMI uncertain: a bright-line rule would be preferable. Finally,
although the Anstralian position gives the recognising court greater leeway in
ascerlaining the deblor's COMI, T do not think that in practice there would be

much difference in result between the Australian and US positions.

61 All things considered, the ascertainment of COM]1 as at the date of the
application has the advantage of greater cerfalnty, given the possible vagarics
of hearing diaries in all jurisdictions. [ therefore prefer the US position to the

Australian position,

Factors Yo be considered in determining COMYI

62 Having determined the relevant date for the COMI determination, which
factors docs the court consider tn the COMI assessment? A summary of the

appreaches taken in various junisdictions follows.

The English and European approach

63 English and Furopean cases, particularly f» re Eurofvod [FSC Led (Case
{£-341/04) [2006] | Ch 308 (“Frrofood”) and [nteredi, provide useful
guidance. They highlight the need lor objective criteria that would allow for
ascertainment of the COMI by third partics: Furofood at [33], fnteredil at [49].

64 The English Migh Court of Justice in Fideology took the following

approach:
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635

(a) English courts arc to apply the ECI's tests in determining a
company’s COMI: at [28]. Furofood and fnteredil were applicd to
determine if the presumption of COMI in the place of the debtar’s
repistered office had been displaced: at [32].

(h) In view of the Recitals and Art 3(1) of the Recast EIR, the factors
relied upon to rebut the presumption had to be both objective and
ascertainable by third parties. The fact that a purent company in another
state controlled the econemic choices of a subsidiary was insufficient lo

rebut the presumption: at [33], citing Eurafood at [33]-[37].

() On the facts of the case, Mr Justice Snowden congluded that the
presumption that the company’s COMI was in the place of its registered
office had not been displaced. The UK, the placc of the debtor
company’s registered office, was also where the company’s trading
premises and staff were lovated; where ils customer and creditor
relationships were estublished; where it administered its relations with
trade creditors on a day to-day basis; and where its main assets, namely,
the reccivables and cash at bank, were located. Importantly,
representutions were made to the company’s main finance creditor that
the UK was whera its COMI was located: at | 72], These were all factors
that were visible and immediately ascertainable by customers and Lrade
creditors of the company, and which ultimately displaced the factor that

the company’s senior management was located in the US: at [73].

I note also that Recital (28) of the Preamble to the Recast EIR, wlhich

Videology considered at [31], states:

[28) When detcrmining whether the centre of the debior's
main intercsts iz ascertainable by third parties, special
consideration should be given te the creditors and to their

24
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perception as to where a debtor conducts the administration of
its interests. This may require, in the event of a shift of [COMI|,
informing creditors ot the new location from which the debtor
is carrying out its activitics in due coursge, for example by
drawing attention to the change of address in commercial
carrespondence, or by muking the new location public threugh
gther appropriate means.
ili] Although the Recast EIR and its Recitals arc pot part of Singaporean
law, the recognised need for chjective criteria ascertainable by third parties and
the focus on the debtor company’s place of central administration are clearly

applicable to the Singaporean conlexl.

The Ausirafian approack

&7 In Legend, Randall As] of the Supreme Court of Victoria considered
various factors in this analysis, including the location of the debtor company’s
asscts: the residence of its directors, its principal place of business, the activitics
of ils wholly owned subsidiary; its cperations, including its duy-to-day
activities; and where the auditing of its accounting was attended to. In the
circumstances, it was found that the preponderance of the debtor company’s
activities was conducted in Australia, and Awustralia was thus the company’s
COML The presumption of COMT in the place of the company’s registered

office, ie, Delaware, was therefore displaced: at [98] [123].

68 The Australian approach also entails consideration of where the debtor
conducts the administration of its intcrosts on a regular basis: Moore at [19).
‘The COMI should also be ascertainable by third partics, creditors, and potential
creditors; for this to be the case, the court must have regard to the need for an
clement of permanence: Moore at [19], Kapila, ia the matter of Edelsten [2014]

FCA 1112 at 53], Legend at [91].
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69 1 also highlight the broad-ranging approach taken in Young, Jr, in the
maiter of Buccaneer Fnergy Limited v Buccaneer Energy Limited (2014] FCA
711 at [7]-]14]. Jagot J noted that although the company was registered in
Australia, its main activitizs and that of its subsidiarics were in the U3, Tts COMI
was thus the US; ignoring the cempany’s group structurc would be to ignore the

commercial realities which the Model 1.aw attempts to address.

The US approach

70 The US courts have adopted the term “nerve centre™, [ucussing on where
the debtor company performs its most important and conscquential business
decision-making functions: /n re Railpower Hybrid Technologies Corp Case
09-41498-WWR at § (Bkrtcy WD Pa, 2009), Fairfield Sentrv (Bankrupicy
Court) at 64 -65. We have nol had the occasion to consider the US cases in
cxtensive detail, but I am concerned that the tocus on the company’s “nerve
centre” 1s perhaps too narrow where the language of the Model Law is
concemned, given that the analysis is concerned more broadly with where the

company’s “centre of main interests” is located.

71 That being said, the US cases Jo look at a similarly broad range of
factors in the COMI determination, as in other jurisdictions, including the
location of the debtor’s headquarters; the location of its management; the
location of ils primary assets; the location of the majority of its creditors; and
the jurisdiction whose law would apply to most disputes: Fuirfleld Sentry (CA)
at 137, In Re SPhinX, Ltd. 351 BR 103 at 117 (Bankr SDNY, 2006},

The Singaporean approach

72 We have not had the occasion yet, at least in a written judgment, o

consider the interpretation of COMI under the Singapore Model Law. [

26
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previously applied a commen law COMI test when deciding recognition issues
in Re Opti-Medix fid (in liguidationj and ancther matter [2016] 4 SLR 312
(“Opti-Medix”) and Re Taison Suk fas foreign representative of Hunjin
Shipping Co Lt} [2016) 5 SLR 787, Tn particular, I was satistied in Upri-Medix
that despite the debtor companies” incorporation in the BVI, their common law
COMI was in Japan where the companies carried on business. 1 thus granted
full recognition to the televant Japanese insolvency orders and the Tokyo

Pistrict Court-appointed bankruptey trustee: at [24] and [25].

73 Singapore has since adepted the Model Law. It would be prefcrable if
the commeon law and Model Law conceptions of COMI were aligned as far as

possible.

74 Turning to the Guides lor reference, the 1997 Guide 15 quite laconic;
para 72 only states that COM1 as used in Art 2(b) of the Model Law is used also
in the CU Conventivn un Insolvency Proceedings. No commentary 1s made
regarding Art 16(3) of the Model Law. In comparison, the 2013 Guide describes
the COMI concept as fundamenal to the operation of the Model Law;
proceedings commenced in a company’s COMI arc accorded deference and

automatic relief? para 144, The 2013 Guide then states, at para 1435:

In maost cases, the following principal factors, considered as a
whole, will fend to indicate whether the locatien in which the
forcign proceeding has commenced is the debtor's centre of
main interests. The factors are the location: (v) where the
cenfral administration of the debtor takes place, and [5) which
is readily ascertainable by ereditors. ...

This approach cchoes the approach taken in the Recast EIR.

75 In addition, the 2013 Guide al para 147 alse highlights additional COMI

factors which could be considered by the recognising court as applicable:
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... [T|he location of the debtor's books and records; the location
where financing was organized or authorized, or from where the
cagh management system was run; the location in which the
dehtor's principal assets or operations are fovind, the location
of the debtor's primary bank; the location of employecs; the
Incation in which comnmereial policy was derermined; the site of
the controliing law or the law governing the main contracts of
the company; the Jocatien from which purchasing and sales
policy, stafl, accounts payable and computer systems were
managed; the lecation from which contracts (for supply) were
organized; the location from which renrganization of the debtor
was being conducted; the jurisdiction whose law would apply o
most disputes; the location in which the debtor was subject to
supurvision or regulation; and the location whose law governed
the preparation and audit of accounts and in which they were
prepered and audited.

76 [ have noted at [30] and [31] that I do not understand the Singapore
Model Law to require that the Art 16(3) presumption be rebutted on the balance
of probabilities. [n determining a debtor's COMI under the Singapore Model
Law, the court would first presume that the place of the debtor company’s
repistered office is its COML This prosumption would be displaced if it 1
shown that the place of the company’s central administration and other factors
point the COMI away from the place of registration o some other location. The
COMI factors should be those that arc objectively ascertainable by third parties
generally, with a focus on creditors and potential creditors in particular. This

fallows the English, Guropean and Australian positiens.

77 Furofood at [33] noled that objectivily and the possibility of

ascertainment by third parties are necessary to ensure lepal certainty and
foresecability conceming the determination of which EU Member State’s courls
have jurisdiction to open main insolvency procecdings. Although this
consideration does nol stricily apply in Singapore, there remains a need to

ensure that creditors especially can predict when an insolvency proceeding
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might subsequently be granted tecognition as a “foreign main procecding”,

given the automatic reliefs that loltow under the Model Law.

78 [n this respect, I would also consider it material, in determining which
fagtors to take into consideration for the COMI determinalion, 1¢ consider how
likely it is that a creditor would weigh & particular factor in his mind. 1 would
togus on those factors that a creditor would take into account in his deliberations
ag to whether to afford credit to the applicant company. For instance, where a
company is clearly involved in cross-border activities, a creditor may not regard
the location of assets as being significant if it is expected that the assets in
question, eg, vesscls or planes, would move around as part of the company’s
operalions. It may be in such a situation that the location of the company’s fixcd

assets plays a greater role.

79 I also accept that there should be an clement of settled permanence or
intended permanence in the factors considered, which would assist creditors in
their weighing of the relevant factors and the risks entailed in granting credit.
As such, a change in COMT would be tolerated, even just ahead of an insolvency
filing, provided that there is a clear ascertainable intention to make such a COMI

change lasting, rather than vacillating.

80 The US approach of identifying the company’s “nerve centre™ is nseful,
but | would not regard (his factor as determinative. Tt would be one of scveral
factors that need to be weighed in the roundl. 1 would focus on the centre of
gravily of the objectively ascertainable tactors, if that helps the analysis:
balancing all the relevant factors, where docs the mass settle in the end? It will
be a robust, entirely qualitative analysis cspecially since the proceedings will
not involve a full trial of the facts, but that is, 1 believe, what is intended under

the Model Law,

28



AMERICAN BANKRUPTCY INSTITUTE

Re: Zetta Jet Pte Lid |2019] SGITC 53

81 Flowing from that, wherc there are disputed facts, the court will have to
make the best conclusions it can in the circumstances. Where the scale does not
clearly tip cither way, the location of the registered office will be taken to be the
COMI by default. And, as is the case here, if there arc background dispules
between shareholders affecting questions of management and direction, that
again may, on the tacts, lead to the conclusion that the presumption or defanit

position should be upheld.

82 As the analysis requires a consideration of factors relevant Lo the
creditor’s understunding, the court’s focus is on actual facts on the ground rather
than on legal structures. The court’s inquiry in this regard is broad-ranging,
looking at the company's activities in and connections to a particular locale. In
some situations, it may be that the aciual activitics on the ground mean that litle
distinction is drawn in reality belween o company and other members in its
group. That should be taken into account in determining the company’s COML
This appreach may be contrasled to other situations where the concept of
scparate corporate identity is maintained: the purposz of those legal doctrines is
different. COMI determination is not concerned with corporate identity as such,

unlike, say, determinations of corporate liabihty or attribution.

83 Accordingly, 1 am of the view that in ascertaining a specific company’s
COMI, there is no necd to maintain strictly the distinetion between difterent
entities within a group. [t is possible for the analysis to be made of the activitics
of an entire group of companics, rather than of the specific debtor company in
question. In this case, some of the COMI factors relate to the activities of the
Zctta Entities and the Zetta Jet Group generally, and not Zetta Jet Singapore

itself,

30

527



528

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

Re: Lettg Jet Pre Lid 2019} SGHC 53

34 In any event, I do not think there is a significant difference in the pasition

of the applicants and the Intervener as to the law on the determination of COM!.

Consideration of factors in the present application

83 [ will assess the various factors raised by the parties in the following
categories:
(a) the logation from which control and direction was administered;
23] the location of chents;

(e} the location of creditors,

{d) the location of employees;

(e} the location of operations;

(f) dealings with third parties; and
{g) the governing law.

[ will also deal briefly with the applicants’ argument that the Jocation where the
foreign insolvency representative, 7e, the Trustee, operated from should be

considered,

86 The COMI determination takes into account the facts as they werc at 13
Deocember 2017, the date of the applicants” recognition application. That said,
as noted above ut [23], the analysis will be unchanged regardless of the datc

considered.
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Location from which control and divection was administered

87 The applicants contend that control of Zetta Jet Singapore resided in the
US, particularly after 17 August 2007 when Geoffrey Owen Cassidy
(*Cassidy™) and June Tang Kim Choo {*Tang™) were removed from their
positions in the Zetta Jet Group. Following their removal, the Zetta Entitics were
managed exclusively from the US;* opcrational decisions were also made in the
US.2» The Intervener relies on the fact that Cassidy was the managing director
of Zetta Jet Singapore prior 10 his “‘improper removal”® before the

commencement of the Chapter 11 proceedings.™

RE 1 accept that at lcast following Cassidy s ouster, control and direction of
Zetta Jet Singapore resided in persons located in the LS. T note that there was a
dispute about whether Cassidy’s removal was proper, but this does not affoct
my finding. In determining COMI, the court only nceds to consider the question
of actual cantrol of the debtor comnpany, leaving the resolution of any underlying

legal dispute to the appropriate forum and process.

Location of clients
89 The applicants argue that the clients were primarily based in the North

America and Europe.® The [niervener does not refute this 2

i) The presence of clicnts in a given location does not by itself cstablish

the deblor's COMI; the relevance of this factor arises primarily through its

24 Seagrim’s 0% 1391 Affidavit at paras 32, 50 and 51,

2 Andrew Payne's (“Payne's™) 2nd Affidavil at pava 9d(b).

2 Cassidy’s st Affidawil al paras |6 and 20,

2 Seagnim’s 08 1391 Affidavit at para 6.

2% Intervener's Submissions dated 12 January 2018 at para 76(f}.
32
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connection with other factors such as whather these clients arc creditors, and the
location of funds, asscts and management. I would not in the circumstances of

this cage attach much weight to this factor.

Location of creditors

01 The Intervener contends in submissions that Zetta Jet Singapore has
creditors in Singapore.? In contrast, the applicants state that its creditors were
largely based in the US; ten of its top 20 unsecured credilors were located in the
US as at 15 September 2017, the date of the commencement of the US Chapter

11 proceedings ™

92 I accept the evidence of the applicants that at least half of the primary
unsecured creditors were located in the US. But that by itself would not be
sufficient 1o lean the conclusion tegarding the COMI towards the US, as the
pusition with respect to the creditors would appear, on the applicants’ own

evidence, to be mixed.

Location of employees

93 The Intervener argues that Zetta Jet Singapore employed 176 employees
who were mostly based out of the US." The applicants refute this, saying thal
there were only 60 cmployees based in Sinpapore, with the remaining
cmployees based elsewhere. Those n Singaporc played primarily back-end
functions, in low-level administrative roles. The applicants” assertion of the
limited roles of the employees in Singaporc was not backed up by more than an

organisation chart® and a page in thc Zctta Jet Singapore employce handbook,

B letervener's Submissions dated 12 January 2018 at pars 76(1).
30 Payne's 15t Affidavit at para 43{f).
3 Cassidy™s 15t Alfidavic at para 12,
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which directed employees to direct questions and suggestions to Seagrim or to

Eric Rastler, the Zetta Jot Group's Chief Pilot.®

094 1 find that there is insufficient evidence as to the level or responsibility
of the employees stationed in Singapore. In the circumsiances, this does not play

a material role in the ullimate determination.

Location of operations

95 The applicants rely on the fact that Zetta Jet Singapore’s business was
conducted primarily in the US: a large majority of the flights that it and Zetla
Jet Group chartered occurred within the US. Thesc flights could only be
aperated with US Federal Aviation Aulhorily certification of the planes, which
Zetta Jot USA maintained. " The Intervener argues that no maintenance facility
or offices were in cffeet maintained in the US: while a flight operation centre
was supposcdly maintained in the US, most operations were conducted by the
Singapore operation cetitre, which housed most of the operalions staff, all flight

scheduling and operations were condueted in Singapore.®

96 1 um of the view that in this specific case, the locus of opcrations was of
less relevance than perhaps in other cases. Where and how the business
aclivitics of the Zelta Entities were conducted would not have been of much
relevance and not appreciable to a creditor, especially since the company was
concerned with flights, at least some of which presumably would be
international in nature. Sotne dispersal of operations would have been expeeted.

The administration would seem to be splil in some way between the US and

32 Payne's 2nd Affidavit at para 94 and Exhibit “AP-237
3 Seagrim’s OS 1391 Affidavit at paras 71 and 80 1o 82 and Exhibit “J8-17, Tab 21
3 Seagrim’s OF 1391 Affidavit at paras 42 46,
3 Cassidy™s Ist Aflidavit at para 12
34
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Singapore. | cannot conclude that this points clearly in either direction, I also
find thai the location of assets would not perhaps be readily apparent to a
creditor, nor would a creditor likely consider it significant, given the nature of
the business of transporting persons. 1t would have been otherwise had the
busincss been one of largely domestic inland transport. Accordingly, I give this

factor less weight in the analysis.

Dealings with third parties

97 The applicants rely on the fact that the Zetta Entitics wore understood to
be US-based by customers and creditors. The Zetta Entities were marketed on
their website and social media as operating out of Burbank, California* The
applicants refer to communications to key customers, vendots and creditors that
their points of contact after 17 August 2017 following the removal of Cassidy
and Tang would be Walter, Michael Maher, the newly-appointed Chief
Fxecutive {fficer of the Zetta Jot Group, and Scagrim, who were all US-hased.
The applicants also point to the Zeita let Group’s website which indicated that
the US was the location of Zetta Jot Group's business.”” These factors are
significant pointers which were rcadily perccivable by third parties that

indicated that the COMI was in the US.

98 The Intervencr alleges that Zetta Tet Singapore conducted sales and

marketing for its flights all over the world, implying that it was not US-centred.

99 In o far as dealings with creditors are concerned, [ would accepi that it

is relevant that representations pointed to the Zetta Jet Group as being located

3 Seagrim's O 1391 Afficdavit al paras 60, 86 and 87,
3 Scagrim’s O8 1391 Atfidavic at para 35
38 Cassidy™s |t Affidavit at para 12(c).
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in the US, reinforeing 1he cxpectations of at least some of the creditors that they

were dealing wilh a coinpany that would have a strong connection to the US.

The governing law

100  Neither side invokes the use of a particular law or choice ol jurisdiction.
In general, 1 would think that this is ol less relevancs in most situations given

the demisc of the rule in (7ébhs outside England and its associated jurisdictions.

Location that the foreign representative was operaling from

101 The applicants point to the fact that the US-bused Trustee undertook
efforts to restructure Zetta Jet Singapore from the date of his appoiniment to the
cessation of the business of the Zetta Entities, e, fromn 5 October 2017 to 30

MNovember 20177

102 However, | would not take the forzign representative’s aclions as being
relevant in the ascertainment of COMI. The work being done by the foreign
representative would flow from the assumption of jurisdiction by the foreign

court on whatcver basis it considers appropriate.

103 T am mindful that | differ in this regard from the approach of the US
courts in cases such as Fairfield Sentry Ltdd (C4), which held that “any relevant
activities, including liquidation activitics and administrative functions, may be
considered in the COMI analysis™ at 137, 1 am not, however, convinced that it

is proper to consider such activities in determining COMI.

B Payne’s 4th Affidavit at Exhibin “AP-377, Tab 2.
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The final assessment

104 On an overall assessment, the following significant factors displace the
presumption that Singapore, the place of Zetta Jet Singapore’s registered office,

was 1ts COMI:

{a) central management and direction of Zetta Jct Singaporce were

conducted from the US at all relevant times;
(b) corporate representations indicated it operated from the US; and

{c) a substantial portion of its creditors were localed in the US,

105 The (act that Zetta Jet Singapore”s admunistration and operations were
carried out at least to some extent m Singapore is outweighed by the
abovementioned factors. I am not sure that any distinction can be drawn
between administration and operations. For that reason, [ am the of the view
that in these eircumstances, the presence of employees in Singapore will be al

best a ncutral factor in determming COMIL

106 1 am also of the view that the location of Zetta Jot Singapore’s assets,
namely, the planes, is incidental and not indicative of the location of s COMI.
It is to be expected for a business of this nature that its assets may be dispersed
in the location most approprate from time to time. The (act that US air
certification was required for Zetta Jet Singapore 1o operate its flights in the C&
i also a neutral factor, and ultimately does not assist in the COMI

determination.

107 On the facts, the most important factor to my mind is the location of the
primary decision-makers. | am therefore satisfied on the evidence that Zetta Jet

Singapere’s COMI was at the material limes located in the US.
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Issuc 3: Whether the public pelicy exception applics

108 The Intervencr argues that there was continued breach of the Singapore
injunction on the applicants” part; this breach was still contempt even if the
injunction was subsequently discharged: Pertaming at |B2]. Pertaming is to he
preferred to Nikkomann at [62], which held that the discharge of an order would

not leave the putative contemnor with any liability for penalties.<

109  The Intervener had consented to the discharge on the basis that the law
was set out n Pertaming. King had made implicit concessions that he was aware
or wilfully hlind that he had breached and continued to breach the Singapore
injunction. The application to discharge the injunction was only made after King
had failed to obtain full recognition in Zefte Jer (Vo £} and after the Australian
courts observed in parallel proceedings that the Singapore injunction enjoinad
him.# King accepted on 12 July 2018, at the hearing where the injunction was
set asidc, that in the event ihe injunclion was discharged, any breach or contempt

that he committed prior to the discharge would not be excused.

110 The applicants first argue that there is no public policy issue that should
lead the court lo refuse to recognise the US bankmptey proceedings and the
Trustee. No concessions had been made: King had been advised by US counsel
that the injunction “did not bite on him”, and thus had not sought 1 discharge

the injunction earlier.”

111 Second, the cffect of the Intervener’s arguments on continued breach

would be that the Trustec can never obtain recognition in Singaporc. The

at [nlervenets Submissiong dated 16 Novomber 2018 at pars 15 16
1l Intgrveoet’s Submissions daled 16 November 2018 ot par 17,
42 Tnervener's Submissions dated 16 Novomber 2018 at para 22.
u Anplizants” Further Submissions at paras 4346,
38

535



536

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

Re: Zetta Jer Pre Lid [2019] SGHC 53

applicunis highlight that (e US bankruptey proceedings are still underway and
that the Intervener could have entcred an appearance or resisted those
proccedings. Moreover, the Singapore injunction had been discharged, and the
court discharging the injunction had observed that the basis of the injunction

was no longer extant.*

112 Third, public policy does not call for recognition to he refused. The first
and most imporiant public pelicy consideration is to protect the peneral body of
Zeita Jet Singapore’s creditors and to ensure that the Trustee maximises
recovery for all of them, giving prionity to creditors over sharcholders. The
Intervener had cynically sought to prioritisc the rights of shareholders over the
rights of creditors in procuring the Singapore injunction. The Intervener’s public
policy arguments ought to be disregarded, or weighed against the overwhelming

public policy concerns pointing in favour of allowing the application.*

113 Fourth, the applicants highlight the overwhelming cvidence of Cassidy’s
wrongdoing and the Intervener’s delhiberate deception in its ex parte application
to procure the Singapore injunction. The applicants call the court 10 make a
[inding with regard o the lntervenet’s wrongful procurgment of the Singapore

injunction

114 Finally, the applicants argue that the present case is unlike the US
decision in fn re Gold &ifoney, Ltd. 410 BR 357 (Ranke ED NY, 2009) (“CGald
& Honey™), which the Intervener relied upon in Zetra Jet (No ). Gold & floney

inyolved a situation where the recognition of forcign receivers would dircetly

“ Applicants’ Further Subrmissions at paras 47-48. Agreed Bundle of Documents
CCATDDTY, Tab 19, Notes of Lvidenee CNE™) {12 July 20183 p 3 1n 25-31.
43 Applicants’ Further Submmissions at parag 49 34,
6 Applivants’ Further Submissions at pars 53,
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contradict local proceedings that soughl 10 maximise the recovery for the entire
pool of creditors. Recognition would have resulted in an irremediable situation.
In comparison, S 864/2017 is a civil suit brought by onc sharcholder against two
other shareholders of Zetta Jet Singapore, and Zetta Jet Singapore itselt. The
recognition of the US bankruptey proceedings and the Trustee will nol
undermine any claim the Infervener may make in the US procecedings or

separately against the other sharcholders.+
115 llaving considercd these submissions, 1 set out my decision as follows,

The allegedly continting breach

116 'The fact that the partics had by consent agreed to the discharge of the
Singapore injunction would seem to point to the conclusion that therc was no
continuing breach of the injunction. The Intervener’s argument, though, is that
the applicants’™ initial breach of the injunction was not cured by subsequent

discharge of the injunction.

117 This is a question that engages domestic public policy considerations. In
determining these issues, the court is not primarily vencemned with the desires
or interests of the body of Zetta Jet Singapore’s creditors as a whole or even of

those in Singaporc, but with the administration of justice in Singapore.

118 Whether or not breach or contemnpt continues after an order is discharged
would be a matter dependent on the facts, 1 am wary of enunciating a general
rule. The Intervener relies on Perrgming at [82], which cites Mark § W Hoyle,

Freezing and Search Orders (Informa, 4th Ed, 2006) (“Hoyle™) at paras 9.17:

4 Applicants’ Further Submissions at paras 55 61,
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The following observations in a leading textbook are alse
apposile (see Hoyle ... at para 9.17)

It is no defence to contempt proceedings to allege that
the arder should not have besn made, ur has heen
discharged. An order of the court must be obeyed
while it stands, and a breach is still contempt even
if, at a later stage, the order is in fact discharged.
The same principle applics if the original erder was
wrongly made; the defendant’'s remedy is to apply for its
immediate discharge while keeping to its terms,

lemphasis added in bold italics]

119 The Intervencr contrasts Pertarmina with Nikkomann at [62]:
... In Hallmurk Cards Inc v Image Arts Ltd [1977] FSR 130,
however, Buckley LJ said:

While the order stands, the party who refuses access to

his premises is in default of the order. But if the party

against whom the order is made were to succeed in

getting the order discharged, [ cunnot conceive that that

party would be liable to any penaltics for any breach of

the order of which he may have been gnilty while it

auhsisted, for if the order is discharged vpon the ooting

that it onght not to have been made, then the contempt

i in truth ne contemprt, although technically ne doubt

there is contompt.
1200 Iread the extract from Pertanineg to mean that an order of the court must
be obeyed while it stands; a breach of a court order s still contempt even if, at
a later stage, the order is i fact discharged. I do not read Nikkomann as taking
3 different position, as the Infervencr suggests. Indeed, opprobrium attaches at

the point of breach regardless of what happens after.

121 I would, with respect, prefer to weigh the original injunction order, the
breach of the order and the circumstances of any purported rectification to
consider the consequences that follow for a putative conlemnor, But while the
applicants’ wrong remains a breach of the Singapore injunction after its

discharge and may be pursued as contempt, it does nol follow that such [ailure
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to comply remains a ground for refusal of recognition, whether under the
Singapore Model Law or the common law. Recognition was refused in Zetta Jor
{No 1) because the US Trustee had flouted an cxpress order of courty he
hreached the Singapore injunction by pursuing US bankruptey proceedings,
which undermined the administration of justice in Singapore: at [20]. However,
if the order is discharged and the court issuing the order is content to lct the
order be discharged, recognition no longer undermines the administration of
justice in Singapore. It may be that contempt proceedings may be continued for

such breaches in some situations, but that is a separate matter.

122 Thus the fact that the Intervener may have consented to discharge on the
basis that contempt may still exist does not determine the guestion of whether
recognition should be granted. The Intervener may indesd pursue conlempt
proceedings against the applicants il i wishes, bul the fact (hat contempt may
have heen committed does not in itself give rise to grounds for continued non-

reeoginition of the US bankruptey proceedings.

Thie general interests of creditors

123 The other point of public policy rmised by the applicants is that there is
a countervailing public policy consideration of ensuring that the general
interests of creditors are protected. T da not accept the applicant’s arguments as
repards public policy and do not find this censideration material in the

application of Art 6 of the Singaporc Model Law.

124 Brictly, the public policy concern identified in Zetta Jet (Mo £ at |29}
wus simply that recognition of a foreign insolvency proceeding pursued in
breach of an injunction issued by a co-ordinate court would undermine the

administration of justice in that co-ordinate jurisdiction. That policy
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consideration overrides all others, including those raised by the applicants. On
the facts, the objectives of facilitating the uniform and orderly distribution of
assels cannol override the paramount public policy of upholding the

administration of justice in Singapore.

125 Flouting a Singapore order will carry consequences. Those advising in
restructoring and insolvency matters abroad would do well to take note of that.
Thosc breaching orders issucd by Singaporcan courts may not necd to come to
Singapore and may feel that they can thumb their noses with safety from foreign
shores. But should they ever need to look to assets or information in Singapore,
they will have to answer for their conduct. In the present ease, the consensual
discharge resolved the issuc for the U'rustes. The same result may not arise in

other cases.

Orders made

126 Prayer | in Originating Summaons No 1391 of 2017 (*OS 1391,/2017™
is for the US bankmptey procecdings to be recognised as a foreign main
proceeding within the meaning of Art 2(f) of the Singapore Model Law. For the

reasons above, Prayer 1 is accordingly granted.

127 Prayer 2in OS [391/2017 is for the Trustee to be recogniscd as a forcign
representative within the meaning of Art 2(f) of the Singapore Modcl Law. No

issue arises on that score, and Prayer 2 s also granted.

128 Automatic stay reliefs flow from (he recognition of the US bankruptey
proceedings as a forcign main proceeding: Art 2017 of the Singapere Model
Law. Praver 3 in O5 1391/2017, which covers this, is granted. Prayer 4, which
deals with the situation in which the US bankruptey proceedings are recognised

as a foreign non-main proceeding, is not in play.
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129

Of the other operative prayers in O8 1391720107, 1 grant as follows:

(a) I grant Prayer 5 to allow the Trustee to cxamine witnesses, take
evidence, and obtain delivery of information conceming the Zetta
Iintities’ property. 1 regard such powers as necessary for the proper
conduct of the insolvency proceedings whether here or in the US. If any
party takes specific objection to the powers granted to the Trustec in

these orders, these objections will be considered separately.

(b) 1 also grant Praver 6 to allow the Trustee lo be entrusted wilh the
realisation of the Zetta Entities” assets located 1n Singapore, save that
the Trustee should apply to court for lcave to repairiate any assets 1o
locations outside of Singapore. I would also limit realisation of the assets
to the extent that powers granted under Prayer 6 shall not be cxereised
within Singapore to prejudiec rights granted by Zetta Jet Singapore to

any person in respect of any real property located in Singapore.

(©) Prayer 7(a} secks to allow the Trustee to apply to the court under
Att 23(1) of the Singapore Model Law for orders under or in connection
with avoidance provisions in the Companies Act and s 7IB of the
Conveyance and Law of Property Act {Cap 61, 1994 Rev Ed). The
applicants highlight the need to be granted standing to protect the
integrity of Zetta Jet Singapore’s assets, and note that there are at present
no other insolvency proceedings against Zetta Jet Singapore.® I am
satisfied that the Trustee should be able w pursue claims under Arl 23(1)
of the Singapore Model Taw in the circumstances. Any potential
prejudice faced by Singapore creditors is addressed by the requirement

that the Trustee apply for leave before any assets are repatriated.

Applicant’s Funher Submissions at paras 201 202,
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{d) Prayer 7(b) secks relicf under At 21{1}g) of the Singapore
Model Law to grant the Trustee powers available to a liquidator under
Singapore insolvency law. T am satisfied thal such powers should be

granted to the Trustee to allaw him 1o pursue an orderly liquidation.

130 Several of the other Prayers in O8 1391/2017 are in the circumstances

not necessary and accordingly no orders are made on these.

131 1 will see parties to setile the scope of the orders and determine Lheir
precise wording, and will give directions on cost submissions. In the meantime,

time for appeal is cxtended.

Acdit Abdullah
Judge

Tan Mei Yen, Thenuga Vijakumar, and Oh Teng Chew, Dennis
(Hu Tingchao) (Oon & Basul LLP) for 1he applicants;

Rajaram Muralli Rajg, Jerrie Tan Qiu Lin and Kyle Gabriel Peters
{Straity Law Praclice LLC) (or the Inlervener.
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Lord Justice Henderson:

Introduction

1:

[

"This appeal raises important questions about the proper scope of the powers conlerred
on the English court by the Cross-Border Insolvency Reguiations 2006, 51 2006 No
1030, (the “CBIR"} to order a stay of proceedings in this jurisdiction in support of a
foreign insolvency proceeding.

The CBIR were made in order to implenient and give the force of law in Great Britain
to “the UNCITRAL Model Law”, that is to say the Model Law on cross-border
inselvency as adopted by the United Nations Commission en Iniernational T'rade Law
on 30 May 1997, “with certain modifications to adapt it for application in Great
Britain™; see regulations | and 2(1). The Model Law, with those madilications, is scl
out in Schedule 1 to the CBIR. References in this judgment to arlicles of the Medel
Law arc (unless otherwise stated) to the version of it set out in the schedule,

By virtue of regulation 3(1), British insolvency law (as defined in article 2} is to apply
with such rmodifications as the context requircs for the purpose al giving effeet o the
CBIR, while regulation 3(2) provides that in the case of any conflict with British
insolvency law, the CBIR shall prevail. ‘The relevant detinition of British insolvency
law incorporates, in relation 1o Tngland and Wales, the provisions of the Insolvency
Act 1986, or any extension or application thereof by or under any olher cnacimenl.

The scope of application ol the Model Law is laid down by article 1, which states that
it applics where:

“fa) assistance is sought in Great Brilain by a foreign court for
a foreign represcntative in connection  with o Jorgign
proceeding.”

It also applies in the converse siluation, immaterial for present purposes, whers
assistance is sought in a forcipn Stale in connection will a proceeding under British
insolvency law, and in certain other specificd circumstances. “Foreign procecding™ i3
widely delined in article 2(i) to mean;

“a collective judicial or administrative proceeding in a forcign
State, including an inlerim procceding, pursuant 1o a law
relating to insolvency in which procecding the assets and
affairs of the debtor are subject lo control or supervision by a
foreign courd, for the purpose of reorganisation or liquidation.”

A “foreign representative”, by virtue of arlicle 2()), means:

“a person or bady, including one appointed on an interim basis,
authorised in a forcign proceeding  to  administer  1he
recTganisation or the liquidation of the debtor’s assets or affairs
or to acl as a representative of the foreign procceding.”
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Article 9, headed “Right of direct access™, entitles a foreign representative “to apply
directly to a court in {ireat Britain”. Such an application may be made for recognition
of the foreign proceeding in which the foreign representative has been appointed: sec
article 15, which specifics the formalities which have 10 be complied with on such an
application. Article 17 then provides for the mandatory recognition of a foreign
procceding if’ the necessary conditions are satisfied. By virtue ol article 17, the foreign
procceding niust be recognised as “a foreign main proceeding” if it is taking place in
the State where the debtor has the centre of its main interests (or “COMI™), or as “a
foreign non-main proceeding” il the deblor has an establishment in the forcign State.

Article 20 then provides for ceriain amomatic effects of recognition of a loreipn main
procecding!

“{ 1 Upoen recognition of a foreign procecding that is a foreign
main procecding, subject to paragraph 2 of this article -

(a) commencement or continuation of individual actions or
individual proceedings concerning the debtor’s assets, rights,
obligations or liabilities is stayed,

(b) exccution against the debtor’s assets is stayed; and

(c) the right to transfer, encumber or olherwise dispose of
any assets of the debtor is suspended.”

In the case of a corporatc debtor, the stay and suspengion arc to be the same in scope
and effcet as if the debtor had been made ihe subject of a winding-up order under the
Insolvency Act 1986, but paragraph (6} also cnables the court, either on applicalion or
of its own motion, te modity such slay and suspension, or any part of it, “on such
terms and conditions as the coutt thinks 1it.” In practice, this means that where the
foreign procseding is not a winding-up or akin to a liquidation, bul is a process such
as an administration or reconstruction from which it is hoped that the company will
emerge as a going concern, the English court is likely to adapt the automatic stay
under article 2001} so that it more closely resembles the moratorium which applivs
when a company goes into administration under Schedule B fo the Insolvency Act
1986,

Article 21 then provides for relief that may be granted upon recognition of a foreign
proceeding, whether main or non-main, Since this is the central provision upon which
the present case turns, 1 will set out the relevant parts of article 21, together with the
supplementary provigions in article 22 for the “[p]rotection of ereditors and other
interested persons™:

“Article 21. Relief that may be granted upon recognition of
a forcign proceeding

{1} Upon recognition of a foreign proceeding, whether main or
nan-main, where necessary to protect the assets of the debtor or
the interests of the creditors, the court may, at the request of the
foreign representative, grant any appropriate reliel, ingluding —
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{(a) staying the commencement or continuation of individual
actions or individval proccedings concerning the debtor’s
assets, rights, obligations or labilitics, to the extent they
have not been stayed under paragraph 1(a} of article 20;

(b} staying execution against the debtor’s assels to the extent
it has not been stayved under paragraph 1(b) of article 20;

(<) suspending the right to transfer, encumber or otherwise
disposc of any assets of the debtor to the extent this right has
not been suspended under paragraph 1(c) of article 20;

{g) granting any additional relief that may be available 10 2
British insolvency officeholder under the law of Greal
Britain, including any relief provided under paragraph 43 of
Schedule B1 to the Insolvency Act 1986,

(2) Upon recognition of a foreign proceeding whether main or
non-muin, the court may, at the request of the forcign
representative, cntrust the distribution of all or part of the
debtor's asscts located n Great DBritain to the foreign
represcntative or another person dosignated by the courl,
provided that the court is satisfied that the intercsts of creditors
in Great Britain are adequatcly protected.

Article 22, Protection of creditors and other interested
persons

(1) In granting or denying relief under article 19 or 21, or in
modifying or terminaling reliel under paragraph 3 of this article
or paragraph 6 of article 20, the court must be satisficd that the
interests of the creditors... and other intercsted persons,
including if appropriatc the debtor, are adequately pretected.

(2) The court may subject reliel granted under article 19 or 21
to conditions it considers appropriate, including the provision
by the forcign reprosentative ol sceurity or caution for the
proper performance of his funclions.

(3} The court may, at the request of the forcign representative
or a person affected by relief granted under article 19 or 21, or
of ils own moiion, modify or lerminate such reliel.”

8 In the light of these provisions of the CBIR, | can now formulate the question which
arises in this case with morc precision. The relevant circumstances may be
summarised in this way:
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a) the foreign proceeding is not a liquidation, but a voluntary
restructuring cntered into between the company and its creditors, with
the aim of enabling the company to survive as a going concern;

b) the restructuring plan provides for all the company’s existing debts of a
specilied class 1o be discharged in full and replaced with various
entitlements;

<) under the relevant foreign law {which is the law of the company’s

place of incorporation and COMI), the restructuring plan becomes
binding on all the creditors of the relevant class onee it has been
approved by 4 specificd majority of them and confirmed by the foreign
coutt;

d) the plan s duly approved by the requisite majority and conlirmed by
the foreign court;

) the relevant class of creditors includes some whose claims against the
company are governcd by English law (“the Lnglish creditors™). who
do not participate in the restructuring or otherwise submit to the
Jurisdiction of the forcign counrt;

) under English law as it now stands, binding on all courls below the
Supreme Court, the claims of the English creditors are not discharged
or otherwise affected by the foreign restructuring: and

] the foreign representative successfully applies 1o the English court for
recognition of the foreign proceeding as a foreign main proceeding, and
oblains a suitably modified version of the avlomalic stay under article
20 which will continue in force unti! the restructuring has been Tully
implemented, but will lapse or be liable to termination thercafller.

In those circumstances, does the English court have the power {and, if so, shoull it
cxercise the power), on application by the foreign representative under article 21(1)(a)
andsor 21{1)(g) of the CBIR, (o direct that the claims of the English creditors should
continue to be staved indelinitely, even after the restructuring has come to un end and
the company has resumed operation as a going concern?

2. The purpose of the application, as is candidly conceded, is to prevent the English
credilors trom relying on their rights under English law to seck to enforee their claims
against the company’s asseis in England and Wales, or in any other jurisdiction which
does not recognise the discharge of their debls under the forsign law. Thus, although a
stay is nermally a procedural remedy, of Timited duration, the purpose of secking it in
the present case is to achieve what is in effect a substantive remedy. bavring the
Einglish ereditors from relying on their English law rights and thercby, so it is said,
obtaining an unfuir advantage over the other creditors of the specified class whose
original debts have been replaced by the entitlements provided for by the plan. The
justification advanced for inviting the English court to act in this way is thal 1o do so
would promote the principle of modilied universalism in cross-border insolvencics
which not only forms part of Lnglish comnon law but also underping the UNCITRAL
Model Law.
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10.  The applicant in the present case is the foreign representative of the QISC

3.

Intemnational Bank of Azerbaijan (“IBA™), which lell into financial difficultics,
obliging it to enter ito a restructuring proceeding under Azeri law, The plan which
IBA put forward to restructure its debts was approved by a large majority al 4 meeling
of creditors in Azerbaijan on 18 July 2017, and was approved by the local court on 17
August 2017, As a malter ol Azeri Yaw, the plan is now hinding on all affecled
creditors, including those who did not vote and those who voted against the plan. In
ihis respect, lhe situation is similar to that brought about by a domestic scheme of
arrangement under Part 26 of the Companies Act 2006 once it has been sanctioned by
the court.

On 24 May 2017, the foreign representative applied to the Business and Properly
Courts of Lngland and Wales for an order recognising the restructuring proceeding as
a foreign main proceeding under the CBIR, and at a hcaring on 6 June 2017 Barling |
made the order sought. The order included a suitably modificd version of the
automalic stay under article 20,

T'he respondents are English creditors in the sense in which 1 have used that term - ie.
their claims against 13A are governed by English law. The first respondent, Sherbank
ol Russia (“Sberbank™), is the sole lender under a US $20m term facility agrecment
dated 15 July 2016 (“thc Sberbank Facility”). The other respondents (logether
“Franklin Templeton®) are beneficial owners (through Citibank as trustec) of some of
the 1JS $300m 5.62% notes issued by IBA under a trust deed dated 11 June 2014 and
due to mature in 2019 (“the 2019 Notes™). The respondents did not vote at or
participate in any way in the meeting in Azerbaijan to approve the restructuring, plan,
and it is accepted by the foreign representative for the purposc of these procecdings
that they have not acquiesced in the plan or its application to them, nor have they
submitted 1o the jurisdiction ol the Azeri court.

By a further application issued on 15 Novembar 2017, the foreign representative
sought an order against Sherbank continuing the moratorium imposed by the
recognition order of 6 June 2017 “until further order... so that no legal process in
relation to the Designated Financial Indcbtedness may be instiluted or conlinued
against the Bank or its property except with the penmission of the court”™, An order
was also sought that the moratorium should not be lifted so as to permit Sberbank to
enforce its loan facility agreement against [BA. In her aflidavit in support of the
application, the foreign representative made it clear that similar relicf was also sought
against Citibank as trustee of the 2019 Notes. This application was then countercd by
cross-applicalions Irom Sherbank and Franklin Templeton asking for the existing
moratorium granted by Barling J to be lifted so as to penmit the institution and
prosecution of proceedings apainst IBA to enforce their English claims,

All three applications came on for hearing before Hildyard J as a maller of
considerable urgency, on 14 and 15 December 2017, The urgency was occasioned by
the fact that, as matters then stood, the Azeri restructuring procceding was set Lo
expire on 30 January 2018, with ne possibility of further extension. The judge heard
submissions from Daniel Bayfield QC leading Ryan Perkins for the applicant, from
Barry Isaacs QC leading Alexander Riddiford for Sherbank, and from Gabricl Mass
QC lcading Richard Fisher for FFrauklin Templeton, On 21 December 2017, the judge
announced 1hat he would dismiss the applicaiion for a stay, and gave a brief indication
of his reasons [or so concluding, His detailed reasons were contained in the reserved
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judgment which he handed down on 18 January 2018: [2018] LWHC 59 (Ch), [2018]

Bus 1L.LR 1270

Although produced under considerable time pressure, the judgment (which ruvs to
170 paragraphs) eontains a full and thoughtful discussion ol the arguments presented
to the judge in what he described, at [23], as “exemplary skeleton arguments and oral
submissions™, By this date, however, it had become clear that the immediate urgency
had gone, because the Azcrbaijan Parliament had approved an amendment to the Law
on Banks which would enable the Azeri court to order further exiensions of the
restrucluring procceding, with no limit on the number or duralion of such extensions.
Accordingly, orders have now been inade by the Azeri court prolonging the
restructuring pending the outcome of IBA’s appeal to this court, which is brought
with permission granted by the judge.

We have had the benefit of submissions from the same leam of counscl who appeared
below, except that Mark Howard QC and Tred Hobson have replaced My lsaacs QC
and Mr Riddiford as counsel for Sberbank. Like the judae, | would wish to pay tribute
1o the excellent quality of the written and oral submissions which we have reeeived
from all partics.

The facts

17

18.

20.

There is little which needs 1o he added 10 the outling of the faciual and procedural
history which 1 have already given.

The judge reccived undispuled expert evidence rom an expert on Azeri banking and
insolvency law, Mr Anar Karimov. As Mr Karimov explained, the basic function of a
voluntary restructuring of the present type is to give the relevant bank a breathing
space to proposc a plan of reorganisation in respect of its debts. It is a “rescuc”™ or
“turnaround™ process, designed 1o cnable the bank to continue trading while the plan
is implemented, the object being 1o reorganise its liabilities so that it can survive as 4
going econcern, While the restructuring is in progress, the bank will continue to carry
on business subject to the supervision of the Azerbaijan Finaocial Market Supervisory
Authority (“the AFMSA™} and the Azecri court. As preliminary step, the bank must
promulgate an indicative restructuring proposal, which must be approved by the
AFMSA, There is a statutory mechanism which peninits amendment of the propoesal
following consultation with creditors, and the proposal must also be extensively
advertised. Onee the terms of the restructuring plan have been finalised, the affccted
ecreditors will altend a meeting to vote on the final form of the plan, If it is approved
by the prescribed majority {effectively (wo-thirds of the relovant creditors by value)
and confirmed by the Azeri courl, it will then be binding on all affected crediiors,

Tn other words, as the judpe said at [29), “the process facilitales rehabilitation and the
resumption of trading rather than the collection of assels and their fair distribution
followed by dissolution.”

The plan in the prescnt case provided for the restructuring of IBA's “Designated
Financial Indebtedness” amounting to approximately $3.34 billion. Both the Sberbank
Facility and the 2019 Notes constituted Designaled Financial Indebtedness for the
purposes of the plan, which provided for the Designated Finaneial Indebiedness 1o be
discharged in its cntirety and cxchanged for various “entitlements” Those
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entitlements consisted mainly of new debt seeurilics, some of which were sovereign
bands issued by the Government of Azerbaijan and some of which were corporats
bonds issued by 1BA itself. The plan received overwhelming creditor support, being
approved at the creditors’ meeting held on 18 July 2017 by 99.7% of thusc voting at
the meeting (in persen or by proxy), who held, in appregate, 93.9% (by value) of the
total Designaled Financial Indebledness. Accordingly, the requisite two-thirds
majorily was achieved by a large margin.

Following the approval of the plan, a number of creditors who had voted against it, or
who did not vote at all, decided 1o consent to it and surrender their existing claims. As
mallers now stand, the only creditors which could seck to enforce Iheir claims
contrary to the 1erms of the plan are (a) Sberbank, in right and respeot ol the Sherbank
Facility, and (b) Citibank, in its capacily as trustee for Franklin Templeton of the 2019
Noies. Holders of about $154.7m of the 2019 Noles cither voted against the plan or
did nol vote, and have not subsequently surrendered their Notes. Approximaltely $58m
of ihose Notes are beneficially owned by the second to seventh respondents, and most
of the remainder are also owned by entities commecied to Franklbn Templeton
Invesiment Management [imited. They have asked not to be joined as respondents
because they prefer 10 remain anonymous.

“The dissentient creditors represent only a very small proportion {about 5%} of the
total Designated Financial [ndebtedness, and il is important to note thal the forcign
representative does not contend that the plan will tail to achieve its primary olyjective
if the ¢laims of the English creditors do not continue to be stayed. The plan became
allective under Azeri law on 1 September 2017, following its approval by the Azeri
court at the confirmation hearing on 17 August 2017. As [ have already cxplained, the
consequence of the Azeri court order is that the plan is binding on all the credilors in
respect of the Designated Financial Indebtedness, whether or not they participated in
the creditors” meeting and whether or not they voted tor or against the plan,

The rule in Autony Gibby

23,

24,

1t is common ground that this coutt is bound, as was the judge, by a rule of English
private international law which is often referred 1o as “the (ibhs rule” or “the rule in
Antony Gighs™. The rule fakes its name from the decision of this court (Lord Lisher
MR, siliing with Lindley and Lopes LIJ) in Antony Gibbs & Sons v La Socigté
Industriclle ot Commerciale des Métauy (1890) LR 25 QI3T3 399. The defendant was a
French company which entered into contracts with the plainti ffs, who were merehants
carrying on business in London, for the purchase of consignments of copper, o be
delivered and paid for in England. The contracts were subject to the rules and
regulations of the Londoh Metal Exchange. After the contracts were made, but before
the duc dates for delivery of much of the copper. the defendant went into liquidation
in lrance, and refused to accept delivery of the copper. In its defence to an aclion
brought by the plaimtiffs for non-aceeptance of the goods, the defendant argued that
the French liquidation operated as a discharge from liability on the contracls under
French law. This argumenl was rejected by the trial judge, Stephen I, who gave
judgment for the plaintiffs for the loss sustained on resale in respect ol all the copper,
including that of which delivery was not duc until after the liquidation.

The defendant’s appeal was then rcjected by this courl, which also beld thal there was
no basis upon which the judge ought to have stayed the proccedings, whether before
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or upon giving judgment. The first siep in the reasoning of Lord Esher MR was that
the contracts were govemed by English law, because they were made in England and
due to be performed in Cngland, Accordingly, English law would govern the
discharge of the contract, in whatever country the action was brought. Conversely,
had the goveming law of the contract been a foreign law, the English court would
recognise a discharge [rom liability upon bankruptcy in accordanec with that law: see
his judgment at 405-306.

Lord Esher contimued (ibid}y:

“It is now, however, suggested that, where by the law of the
country in which the defendants are demiciled the defendants
would, vnder the circumstmces which have arisen, be
discharged from liability under a contract, although the contract
was nel made ner to be performed in such country, it ought to
be held thal they are discharged [n this country. It seems to me
obvious that such a proposition is not in accordance with (he
principle which [ have stated. The law invoked is not a law of
ihe country lo which 1lie contract belongs, or one by which the
contracting parties can be taken to have agreed to be bound; it
is the law of another country by which they have not agreed to
be bound.

‘Therefore, il 11 were true that in any of the modes suggested the
defendanls were by the law of France discharged from liability,
I should say that such law did not bind the plaintiffs, and that
they were nevertheless entitled, according to Lnglish law, 1o
maintain their action vpon an English contract,”

Tn relation to the question of a stay, Lord Esher said at 409 that he could “see no
ground in law en which any such stay ought v be granted.” The other two members
of the court took the samc view, at 410 and 411 respectively.

For a modern statement of the Gibhs rule, the judge referred at [45] to Fletcher, The

Law of Insolvency, fifth edition (2017}, at para 30-061:

“According to English law, a foreign liguidation — or other
species of insolvency procedure whose purpese is to bring
about (he extinction or cancellation of a debtor’s obligations —
is considered to effect the discharge only of such a company’s
liabilities as arc properly governed by the law of the comntry in
which the liquidation takes place or, allernatively, of such as
are governcd by some other [oreign law under which the
liquidation is accorded the same effect, Consequently, whatever
may be the purported effect of the liquidation according (o the
law of the country in which it has been condueted, the posilion
at English law is that a debt owed Lo or by a dissolved company
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iz not considered o be cxtinguished unless that is the eflect
according 1o the law which, in the eyes of English private
international law, constilutes the proper law of the debt in
question.”

As the judge went on 1o note at [46], there is an exception to the rule if the relevant
creditor submils lo the foreign inselvency proceeding, Tn that situation, the creditor is
taken to have aceepted that his contractual rights will be governed by the law ol the
foreign insolvency proceeding, But the application before the judge proceeded on the
basis, as it does before us, that this exception is not engaged.

The Gibks rule has been crilicised by many academics and commentators, including
Prolessor Fletcher, on the basis that it is an outdated telic ffom an cra when
internaiional cooperation in insolvency matiers was in its infancy. and a parochial
outlook tended to prevail. I do not propose to discuss those criticisms in any detail,
since it is agreed thal we are bound by (he rule, although the appellant reserves the
right to challenge it in the Supremie Court if the casc proceeds that far. For similar
reasons, 1 will not review the subsequent cases in which the rule has been applicd by
courts at all levels in England and Wales, usually without adverse comment. Most of
the significant cases are noted by the judge at [54], o which should be added the
receni degision of the Supreme Courl in Goldman Sachs International v Novo Banco
SA [2018] UKSC 34, [2018] 1| WLR 3683, where Lord Sumption JSC (with whom
the viher members of the court agreed) said at [12]:

“The rescuc of failing financial institutions commonly involves
measures alfecting the rights of their creditors and other third
partics. Depending on the law under which the rescue is heing
carried oul, these mecasures may include the suspension of
payments, the writing down of liabilities, moraloria on their
enforcement, and transfers of assets and liabilities to other
institutions. At common lasw measures of this kind taken under
a forcign law have only limited ¢lfect on contraclual liabilitics
governed by English law. This is because the dischiarge or
modification of a contractual liability is treated in English law
as being governed only by ils proper law, so that mcasures
taken under another law, such as that of a contracling party’s
domicile, are normally disregarded: Adams v National Bank of
Greece 54 [1961] AC 255"

1 would, however, abserve that the charge ol parochialism seems (o me rather unfair,
given the acceptance by this court in Gibbs that guestions of discharge of a
contractual liability are governed by the proper law of the contract, whether or no
that law is English law, In the present case, as in Chibbs itsell, the relevant contracis
were governed by English Jaw; but if they had been governed by Averi law. the
English court would have recognised the effect of the restructuring,

The real eriticisms which may be levelled against the Gibbs rule, T would venture to
suggesl, arc twofold. First, the rule may be thought increasingly anachronistic in a
world where the principle of modified universalism has been the inspiration for much
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cross-border cooperation in msolvency matters, including the UNCITRAL Madel
Law, and has also been recognised as forming part of the commen law: see Singularis
Holdings Limited v Pricewaterbouse Coopers [2014] UKPC 36, [2015] AC 1675, at
[15] per [Lord Sumption, In particular, there may now be a sirong case for saying that,
in the absence of a stipulation Lo the contrary, contracting partivs should generally be
taken to envisage that, upon the supervening insulvency of onc party, a single law
closely associated with that party should govem the rights of its creditors, whergver in
the world its assets happen to be situated, and regardless of the proper law of the
contract. Secondly, (he mle may be thought 1o sil rather uncasily with established
principles of English law which expect foreign courts to recognise English insolvency
judgments or orders, for example when a scheme of arrangement under Part 26 of the
Companies Act 2006 is approved by the court. It is only fair to add, however, that this
second ohjection was decisively rejected by Lord Collins of Mapesbury in Rubin v
Furofinance 84 |2012] UKSC 46, [2013] 1 AC 236, (“Rubin™) at {126].

The UNCITRAL Maodel Law: principles of construction

32,

33

34

There is no dispute about the principles which should guide us in construing the
Model Law.,

Regulation 2(2) of the CBIR provides that:

“Without prejudice 1o any practice of the courts as to Lhe
matters which may be considered apart from this paragraph, the
following documenls may be considered in asceraining the
meaning or cffect of any provision of the UNCITRAL Model
Law as sct out in Schedule U (o these Regulations

{a) the UNCITRAL Model Law;

() any documents of the United Nations Commission on
International ‘I'rade Law and its working group relaling to the
preparation of the UNCITRAL Model Law; and

() the Guide to Enactment of the UNCLTRAL Mode] Law. ..
made in May 19977

We were not directly teferred to any of the “travaux préparatoires” apart from the
Guide to Enactment (“the Guide™). At the beginning of the Guide, the purpose of the
Model Law was deseribed in these tenns:

“]. The UNCITRAL Model Law on Cross-Border Insolvency,
adopted in 1997, is desipned 10 assist States to equip their
insolvency laws with a modern, harmonised and Tair framewerk
to address more elfeclively insiances ol  cross-border
proccedings concerning debtors experiencing severe financial
distress or insolvency. Those instances include cases where the
dublor has asscts in more than one State or where some of the
creditors of the deblor are nol from the State where (he
ingolvency proceeding is faking place. [n principle, the
proceeding pending in the deblor’s centre of main interesis is
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cxpected to have principal responsibility for managing the
insolvency of the debtor regardless of the number of Siates in
which the debtor has assels and creditors, subject to appropriate
coordination procedures to accommodate local needs.

3. The Model Law respects the differences among national
procedural laws and does nol attempt a substantive unification
of insolvency law. Ralber, it provides a framework for
cooperation belween jurisdictions, offering solutions that help
in several modest but significant ways and facilitatc and
promotc a uniform approach to cross-border insolveney. Those
solutiens include the following:

{(a) Providing the person administering a foreign insolvency
proceeding (“loreign representative’™) with access to the courls
ol the enacting State, thereby permitiing the forcign
represcntative to seek a femporary “breathing space”, and
allowing the courts in the cnacting State lo determinc what
coordination among the jurisdictions or other reliel is warranted
for optimul disposition of the insolvency,

»

The important point that the Model Law “does not attempt a substantive unification of
insolvency law™ is reinforced by paragraph 21 of the Guide, which deseribes its scope
as “limited o some procedural aspects of cross-border insolvency cases™, and says
that “thc Model Law is intended to operate as an integral part of the existing
insolvency Law in the cnacting State”. Tt also deserves ernphasis that the Model Law
does not depend in any way on reciprocity. Once a Stale has decided to adopl the
Model Law, the local version of it adopted by that State will apply 1o all cross-berder
insolvencies which fall within its scope, whether or not the loreign representative
comnes from another enacling State. Thus, at the present time, the Model Law has been
adopted and given effect in Great Britain and some 40 other countries, but ot in
Azerbaijan, In this respect, there is a significant contrast both wilh the EC Insolvency
Regulation (Council Regulation (EC) 1346/2000 on Insolvency Proceedings), which
applies to insolvency proceedings within the EL, and with inlernational conventions
on the recognition and enforcement of judgments, which as Lord Collins said in
Rubin at [128] typically depend on a degree of reciprocity.

Under the heading “Relief”, the Guide says:

“35. A basic principle of the Model Law is thal the relief
considered neccssary for the orderly and fair conduct of a
cross-border insolvency should be available to assist foreign
proceedings, whether on an interim basis or as a resull of
recognition. Accordingly, the Model Law specifics the relicf
that is available in both of those instances. As such, it neither
necessarily imports the consequences of the foreign law into
the insolvency system of the cnacting Statc nor applies (o the
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forcign proceeding the relief that would be available under the
law of the enacting State. .,

37. Key elements of the relief accorded upon recognition of a
foreign “main™ procecding include a stay ol actions of
tndividual creditors against the debtor or a stay of enforcement
proceedings concerning  the assels of the debtor, and a
suspension of the debtor’s right to transfer or encumber its
assets {article 20, paragraph 1), Such stay and suspension are
“mandatory” {or “automatic™) in the scnsc that cither they tlow
automalically from the recognition of a forcign main
proceeding or, in the States where a court order is necded for
the stay or suspension, the court is bound to issuc the
appropriatc order. The slay of actions or of enforcement
proccedings is necessary to provide “breathing space” until
appropriate measures are taken for reorganisation or liquidation
of the assets of the debtor... The mandatory moratorium
triggered by the recognition of the lorcign main proceedings
provides a rapid “freezc” essential to prevent fraud and 1o
protect the legitimate inlerests of the partics involved until the
court has an opportunity to notify all concerned and fo asscss
the situation.™

In the commentary on article 21, the Guide notes at paragraph 189 that the grant of
post-recognition relief under that article is discretionary, and that the Lypes of reliel
listed in article 21{1} “are typical of the relief most frequently granted in insolvency
proceedings™. However, “the list is not exhaustive and the court is not restricted
unnecessarily in its ability 1o grani any type of relicf that is available under the law of
the enacting State and nceded in the circumstances of the case.” Paragraph 191 adds
that “[i]t is in the nature of discretionary relief that the court may tailor it to the case at
hand.”

Apart from the Guide, we were also referred to the explanatory memorandum to the
CRIR, which was prepared by the Department of Trade and Industry and {aid belore
Parliament. Under the heading “Description”, paragraph 2.1 recorded that a project to
produce a model law on cross-border insolvency was initiated by UNCITRAL, and
two intermationat collogquiums were held in the carly 1990°s “to discuss whether that
budy should facilitate the development of a legal instrument praviding a framework,
which would cncompass judicial cooperation, courl access for foreign inselvency
administrators and recognition of foreign insolvency proceedings.” A warking group
was then established in 1993, whose work led to the adoption by UNCITRAL of a
moded Taw in 1997 “designed to assist States to cquip their insolvency laws with a
modern, harmonised and fair framework to address more cifeciively instances of
cross-border inselvency.”

Under the heading “Policy background”, the memorandum began with an introduetion
from which 1 will quote the following extracts:
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“7.1... The UNCITRAL Model Law on  cross-border
insolvency is that body's attempt to promote modern and fair
legislation for cases where the ingolvent debtor has assels in
more than one State. The Model Law is, however, designed to
respeet the differences amongst national procedural laws and
does nol attempt a substantive unification of insolveney laws.

7.2 The British Government has a commilment fo ihe
promotion of a rescuc culture and supports the Model Luw as
an appropriate legislative tool 1o support ihis objective on the
wider international siage. In addition, implementation of the
Model Law will be beneficial in scrving the cause of fairnecss
towards creditors who may be located anywhere in the world.
We hope that it may also provide an example (o other countrics
of our readiness 10 engage in a genuine process of co-operation
in intcrnalional insolvency matters and that our actions will
encourage ollier countries 1o implement the Model Law. In this
way, insolvency officeholders in Great Britain should be able to
enjoy, progressively, the same bencfits abroad as their
international counterparts, and be able to reduce administrative
costs incurred in recovering assets from overseas. As a result
funds available for distribution to creditors, wherever they arc
located, should increase.

7.3. Limitations on cooperaiion and coordinalion between
different national jurisdictions ¢an be the result of lack of a
legislative lramework or [rom uncertainty regarding the scope
ol the existing legislative authority, for pursuing cooperation
with foreigo courts... The Model Law fills the gap lound in
many national laws by expressly cmpowering courts to extend
cooperation in the areas covered by the Mode! Law.

7.4, In May 2002, the Evropean Union adopted its own
Regulation on insolveney proceedings. There is a significant
element of overlap between the UNCITRAL Moedel Law and
the LC Insolvency Regulation and although the latler governs
only the coordination of insolvency proceedings within the
European Union, its underlying principles and approaches have
been cxtremely influential in the inlernational community.
However the Regulation does nol deal with cross-border
insolvency malters extending beyond member States of the
Furopean Uniom. Thus, the Model Law will provide a
complementary regime of considerable practical value (hal will
be capable of addressing instances of cross-border insolvency
and cooperation outside the European Union. This will place
Great Britain, by virtuc ol the operation of s426 of the
Insolvency Act 1986, in the unigue position ol having a suitc of
statutory procedures available in cross-border insolvency cases,
as well as the flexibility of common Jaw.”
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Paragraph 7.19 of the memorandum noted that the language of the Model Law is
shnilar to that used in international treaties and conventions, and “will almest
gertainly_.. be interpreted purposively. Accordingly the UNCITRAL Guide to
Cractinent will be a useful tool in interpreting the tex.”

Finally, it is relevant to notc article 8 of ihe Model Law itself, headed
“Interpretation”, which states that:

“In the interpretation of this Law, regard is lo be hed to its
international crigin and to the need W promote uniformity in its
application and ihe observance of good [aith.”

As counsel for Sberbank correetly point out in their written submissions, the Model
Law deliberatcly does not incorporate a cholce of law framework, nor is it predicated
on reciprocity. Thal this was a deliberate cheice is apparent from the reports of the
working group discussed by Morgan J in Fibria Celulose 8/A v Pan Ogean Co
Limited [2014] EWHC 2124 {(Ch), [2014]) Bus LR 1041, (“Pan Ocean™) at [8§2] to
[87]. As appears from that discussion, an initial drafl of what is now article 21{1){g)
inclnded a power for the recognising court tu apply the law of the foreign proceeding,
but this was thought to be unrealistic and the wording was accordingly not included in
the final version, Morgan J commuented at [87]:

“My reaction to the discussions of the working group is that it
secnis improbablc that the working group, having deleted (from
what is now article 21{1¥g}) a power for the recognising court
to apply the law of the forcign proceeding, intended to bring
back in such a power under the gencral wording which refers to
“any appropriate relief”.”

I respectfully agree, while noting thal the submission of IBA (o which J will now
turnt) do nol seek to go that far.

1BA’s submissions

43.

At an early stage of his oral argument, Mr Bayfield submitted (hat the principle of

modified universalism does not entail the application of « single insolvency law 10 &
uross-border insolvency. That would be a characteristic of what one might call full or
unmodified universalisin (sce Rubin at [16]), but in the modified form which forms
part of the English common law, and which underpins the UNCITRAL Madel Law, it
only requires, as Lord Ioffmann put it in In re BIH Casualty and General Insurance
Lid [2008] UKH1. 21, |2008] | WLR 852, (“HIH™) at [30].

“that English courts should, so [ar ag is consistent with justice
and UK public policy, cu-operate with the courts in the country
of the principal liquidation to ensurc that all the company’s
assets are distributed to its creditors under a single system of
distribution.”

See too Rubin at [17] to [20], where Lord Collins pointed oul that & similar approach
is aclizpted by the United States courts.
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44,

45.

46.

This submission is undoubtedly true as far as it gocs, and it is well recognised that “at
common Jaw the court has power to recognise and granl assistance w0 foreign
insolvency proccedings”™ as Lord Collins went on il explain in Rubin at [29] 1o [33].
Nevertheless, it is also important 1o note the qualifications cxpressed by Lord
Sumption, speaking for the Privy Couneil, in Singularis at [19], where he said:

“In thc Board's apinion, the principle of modilied universalism
is part of the common law, but 1t is necessary to bear in mind,
first, that it is subject to local law and local public policy and,
secondly, that the court can only ever act within the limits of its
own slatutory and commen law powers. What are those limits?
In the absence of a relevant statulory power, they must depend
on the common law, including any proper development of the
common law.”

Next, Mr Baylicld submitted that, as an international mstrument, the Model Law
“should be comstrued on broad principles of general acceptation”, and its
“interpretation should not be rigidly controlled by domestic precedents of antecedent
dule™: see Stag Line v Foseolo Mango & Co Limited [1932] AC 328 (“Siag Line™) at
350, per Lord Macmillan, and the observations 1o similar effeet of Lord Wilberforce
in James Buchanan & Co Limiled v Babco Forwarding & Shipping (UK} Limited
[1978] AC 141 at 152, Again, I would readily accept that such an approach to the
interpretation of the Model Law is appropriate. [ndeed, it chimes with the principles
of construclion applicable 1o thc Model Law which [ have already discussed,
including in particular paragraph 7.19 of the explanatory memorandum to the CIBR.

Mr Bayfield then submitted that, if the foreign proceeding in the present case were a
liquidation instead of a reconstruction, the English creditors would have been unable
to enforce (heir claims in England. The reasons he advanced for reaching this
conclusion are:

a) the Azeri liquidation would bave been recognised as a foreign main
proceeding under the CIBR, with the conscquence that upon recognition an
automatic stay would have come into cilfcel under article 20(1), and would
have remained in place throughout the liquidation until 1BA was disselved,

b) the foreign representative would have been able 10 apply for any assels
situated in Lngland to be remitied to the Azeri liquidation wnder articles
21(1)e) and 21(2), which would cnable the assets to be distributed in
accordance with Azerl law:

c) before granting remission, the court would have o be satisfied that the
interests of the creditors in Great Britain were adequalely protecled, but there
is ne reason to doubt that this requirement would be satisfied, becanse Mr
Karimov’s unchallenged evidence is that Azeri law trcats forcign and local
creditors cqually, and has all the procedural safegnards that the English court
would cxpect; and
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dy it follows that all monelary ¢laims against IBA, including claims governed
by English law, would have 1o be proved in the Azen liquidation, and could
not instead be enforced against IBA’'s assets in England.

I should add that neither article 21(2), nor article 21{1)(c} which is in similar terms,
uses the language of “remission™, but rather says that the court may “entrust” the
distribution, administration or realisation of the debtor's assels located in CGreat
Britain to the foreign representative. 1 would aceept, however, that this language is
wide enougl to include the remission of asscts localed in Great Britain, or their
proceeds of sale, to a foreign liquidator in an appropriate case, cspecially as such a
power exists at common law: see Rubin at [31] and [34].

Against this background, counsel for IBA in their writien submissions pose what they
call the critical question: namely, “whether the CBIR requires a foreign reorganisation
to be treated less favourably (ffom the perspective of the company and its general
body of creditors) than a foreign liquidation.” They submit that this would be a
surprising result, because the CBIR werce expressly enacted to promote the “rescue
culture” {see the explanatory memorandum at paragraph 7.2). Accordingly, just as
article 21{1}(c} empowers the court to remil assels to a foreign liquidation, so as to
prevent creditors from enforcing their claims against assets in England, so too article
21(1)a) enables the court to stay the enforcement of claims subject to a foreign
restructuring, so as to achieve (he same objective. They go on to submit that the
Judge’s reasoning is flawed because “he failed to explain why foreign reorgan sations
should be treated less favourably that foreign liguidations.”

On the question whether there is jurisdiction (o make such an order under article
21(1%a) and (b), IBA submits thal the langnage of those provisions is clearly wide
enough to confer the necessary power on the courl. The wording of article 21{1}a)
must be intended 1o go further than the avtematic stay under article 20(13}(a), because
it authorises the stay of proceedings “lo the cxtent that they have not been stayed”
under the lalter provision. So ioo, the power to grant a stay of execution under arlicle
21(1){b} only applies “to the eatent it has not been stayed under paragraph 1(b) of
article 207, Iurthermore, the need to give article 21 a wide construction was endorsed
by I.ord Collins in Rubin at [143], where he said:

“Articles 21, 25 and 27 arc concerned with procedural matters.
No doubt they shenld be given a purposive interprelation and
should be widely consirued in the light of the objects of the
Modet Law...™

Counsel for IBA then go on (o deal with four alleged jurisdictional bars which are
said to limit the apparently broad seope ol article 21(1)a) and (b}

a) there is no jurisdiction 1o grant reliel inconsistent with Cibbs;

by there is no jurisdiction to grant relicl against persons who are not bound by
the reconstruction plan;

) there 1s no jurisdiction to interfere with substantive rights; and
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d) there is no jurisdiction (o grani reliel continuing beyond termination of the
plan.

(@) No jurisdiction to gram relief inconsistent with Gibbs

IBA submits that this objection misunderstands the proper approach 1o construciion of
the CBIR. The existence of jurisdiction under these paragraphs of article 21 is
ecssentially a question of stalutory construction. Precisely because the CBIR give
elfet to an international instrurnent, which has been implemented in a large number
of jurisdictions, the common faw is irrelevant to its interpretation. This is reinforced
by article 8, which requires regard to be had to the intemational origin of the Model
Law and to (he necd 1o promote uniformity in i1s application. It is therefore wrong in
principle to ask whether the CBIR were intended to abrogate the Gibbs rule. That rule
is a classic example of a “domestic precedent of anteccdent dale™, which in
sceordance with Stag Line should be ignored when consiruing an inicrnational
instrument,

1} No jurisdiction (v grant relief against persons not hound by the recomstrucrion

According 1o [BA, this objection apgain 1akes matters nowhere. At common law, the
English creditors can rely on the rule in dwtony (Gibhs to argue that they are not bound
by he reconstruction plan, because they have not submitted 1o the jurisdiction of the
Azeri courl. But the present case is not concerned with the common law, and the
relevant question is whether the English creditors” claims are capable of being slayed
under the CBIR. As a matter of construction, il is clear thal they are. ‘There is no
relevant restriction on the iypes of “obligations™ or “liabilities” which can be stayed
under article 211 }ad; nor is there any suggestion in the CBIR or the Mode! Law {or
in any of the iravaux préparatoires) that the poverning law of a liability is relevant (o
determining whether it can be siayed. As a matter of Azeri law, the plan is binding on
all creditors who hold Designated Financial [ndebtedness, including the English
creditors, all of whom were entitled to vote at the creditors’ mecting. 'There is nothing
voluntary about the automatic stay under article 20(1}, and there is equally no neason
why a stay under article 21 should not be imposed contrary to the wishes of the
English creditors.

fo) No jurisdiction to interfere with substantive rights

It is accepted (as [ have already said) that the reliel sought by IBA is intended to
prevent the English creditors from excrcising their contractual rights against IBA
indefinitely. ITowever, there is nothing in the CBIR which proeludes the court from
granting such reliel, On the contrary, there are many forms of relief under the Model
Law which prevent or interferc with the exetcise of substantive rights, including
rights governed by English Law. The most obvious cxample of this is the court’s
power to remit English assets belonging to the debtor in a forcign liquidation under
articles 21(1)e) and 21(2): see above. Where the court makes such an order, it
operales to prevent creditors, including those whose claims are governed by English
law, from enforcing their claims in Ungland. The stay sought in the present case is
simply the equivalent, in the context of a loreign rcorganisation, of an order for
remission in the context of a foreign liquidation, Further, although the judge drew a
distinction between foreign liquidation proccedings and foreign rteorganisation
praceedings, there is no relevant difierence between (u) remitting @ company’s assets
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1o a foreign liquidation so as to prevent a creditor from taking enforcement action in
England, and (b) staying the enfercement of the creditor’s ¢laim in England so as to
achieve the same result. Roth forms of relief prevenl the excreise of substantive
contractual rights, and both are permitied under the Modul Taw,

Other examples of relief under (he Model Law which prevent or interfere with the
cxercise of substantive contractual rights include:

a) the power under article 21{1)(¢} to grant an order “suspending the right to
transler, encumber or otherwise dispose of any assets of the debtor™;

b) the power under article 23 for the foreign representative to bring avoidance
proceedings under various sections of the Tnsolvency Act 1986, including
section 238 (transactions at an undervaluc), section 239 (unlawlul preferences)
and section 423 (transactions in (raud of creditors); and

) the power under article 21{1){g) to grant “any additional relief that may be
available 1o a British insolvency officeholder under the law of Great Britamn™,
Thus, for example, in Re Aflas Bulk Shipping AS [2011] 1WHC 878 (Ch),
[2012] Bus LR 1124, Norris J made an order under this paragraph restraining
the respondent from relying on a contractual right of sct-oll’ governed by
English law.

In reaching the contrary conclusion, the judge sought lo derive support from the
decision of the $upreme Court in Rubin and the decision of Morgan J in Han Quean,
but neither case justifics the reliance which the judge placed upon it.

In Rubin, the receivers of a trust established under English law, with trustees resident
in England, Lo carry on a sales promotions scheme in the USA and Canada, filed for
protection under Chapter 11 of the US Bankruptcy Cade, having obtained authurily to
do so from the English court. The Chapter 11 proceeding was recognised in England
as a forefgn main proceeding under the CBIR, on the application of the reccivers who
had been appointed as “foreign representatives” of the debtor trust by the US
Bankruptey Court. The reccivers then commenced “adversary precesdings™ under the
US bankruptey legislation against various defendants, with the object of clawing back
funds for distribution in the bunkrupicy. The defendants were not present in New
York when the proceedings were begun, nor did they submit to the jurisdiction of the
New York court. As a result, default and summary judgments were entered against
them in New York. The receivers, as foreipn representatives, then sought (o enforee
1he judgments in England.

The main question considered by the Supreme Court was whether the New York
judgments could be cnforced at common law, by application of ihe principles
developed by Lord Holfmann in HIEL and Cambridge Gas Transportation Corpn v
Official Committee of Unsecured Creditors of Navigator Holdings PLC (“Cambridge
Gas™) [2006] UKPC 26, |2007] 1 AC 508. Reversing the decision of this court, the
Supreme Court held by a majorily thal the judgments could not be cnforced in
England at comnion law, and Ihat the rcasoning of Lord Hoffmann in Cambridge Gas
should not be followed. For present purposes, nothing turns dircetly on that part of the
Supreme Court's judgment. However, the reccivers also argued in the alternative that
the judgments should be cntorced under article 21 of the CBIK. This argument was in
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turn rejected by the Supreme Court, for the reasons given by Lord Collins at [141] to
1144]. After pointing out that the CBIR und the Model Law “say nothing about the
enforcement of forcign judgments against third parties”, T.ord Collins said at [143]:

“It would be surprising if the Model Law was inlended to deal
with judgmenis in insolvency matters by implication. Articles
21, 25 and 27 arc concerned with procedural matiers. No doubt
they should be given a purposive intevpretation and should be
widely conslrued in the light of the objects of the Model Law,
but there is nothing 1o suggest that they apply to the recognition
and enforcement of foreign judgments against third parties.”

[BA submits, and 1 would agrec, that this paragraph contains the ratio of the Supreme
Court's decision on the receivers” alternative argument. It must theretore be accepted
that the court does not have jurisdiction under article 21 tw recognisc or cnforce a
foreign judgment against a third party. Bus, says 1BA, that proposition has no bearing
on the present case, where the foreign representative is not seeking to recognise of
enforce any judgment of the Azeti court, but merely seeks lo cxtend (he existing
moratoriuim {to the extent that il applies to 1BA’s Designated Financial Indebledness)
beyend the termination of the restructuring proceeding, Furthermore, although the
Meodel Law contains no specific provision relating to the recognition of forcign
judgments against a (hird party, there are specitic provisions in article 21 which
cmpower the court to grant the relief sought.

In Pan Ocean, the point in issue is helpfully summarised as follows by [BA:

“a4 Korcan company was party (o a long-term coniract of
affreightment governed by English law with the respondent
(Fibria). The company entered into an insolvency procceding
under Korean law, which was recognised as & foreign main
proceeding in England under the Model Law. Under Korean
insolvency law, a contractual term which purporls o cmpower
one of the parlies to terminate the contract in the cvent of the
other  party’s  insolveacy (an “ipso facte clause™) is
unenforceable.  In those  circumstances, the  foreign
representative sought an order under Article 2t(1) of the Model
Law preventing Fibria from serving a notice of terminalion
under the contract. [t was argued that Article 21(1) empowered
the English Cowrt to apply the Korean prohibition against ipso
facto clauses.”

The applivalion was dismissed by Morgan J. 1l began by rejecting the foreign
represenlative’s argument that the court could “stay” Fibria's right 1o serve a
terininaiion notice under article 21(1}a) of the Modcl Law, on the ground that a
termination notice is not an “action” or “proceeding” within the meaning of that
provision: sce the judgment at {63] to [76]. No challenge is made by IBA (o that part
ol the decision, which it accepts as being “‘plainly correct™ In the alternative, (he
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foreign representalive argued that the courl had a general discretion to apply the law
of the forcign procecding as “appropriate relief” under articie 211}, but this argument
was also rejected. Morgan J held that the court did not have jurisdiction under article
21(1) to grant “relief which would not be available to the court when dealing with a
domestic insolvency”: see [108]. Since ipso facto clauses are valid and enfarceable
undcr English law, the relief sought went beyvond that which the court was able to
grant in a domestic insolvency. and the court therefore lacked jurisdiction to grant it.

1 have already referred to some of the reasoning which led Morgan J 1o this
conclusion: see [42] above. T will also quote what he said at [80], in the comext of his
preliminary consideration of possible lileral readings of article 21:

“The admimistrator’s argument thal the scope of “any
appropriate relief” is not cut down by the terms of sub-
paragraphs {a) o (g) which are matters “included” in the
appropriate relief” but not cxhaustive of the appropriate relief
does rellect the ordinary meaning of the language of article 21.
None the less, 1 consider it somewhal surprising that sub-
patagraph (g} s exprassed in the way which it is il'it had really
been intended that the phrasc “any appropriate relicf” permitted
the recognising court to grant relicf which it would not be able
1o grant in an insolvency conducted in accordance with the laws
of the recognising court, A power for the recognising court 1o
grant relief in that way would be a very significant power. It is
odd 1o think that such a power was infended without there
being any specific reference to the recognising vourl’s ability to
apply the Law of a lorcign state, or even to do something which
no system of law anywhere would allow. This is particularly so
in view ol the terms of sub-paragraph (g} which deliberately
limit relief under that sub-paragraph to relicf which would be
available to a British insolvency office holder under the law of
Great Britain,”

1BA submits thal Pan Ocean presents no obstacle to its application in the present case,
because the grant of a slay [alls squarely within the language ol artiele 21(1){a) and
(b), and is plainly “appropriate relief” in all the circumstanees. If it were necessary to
po further, and establish that the relief sought by IBA would be available 1o the court
when dealing wilh a domestic English insolvency, that test is salisfied beeause the
relicf is subslantially equivalent to 3 permanent anfi-suit injunction in suppoit of a
creditors’ veluntary arrangement or scheme ol arrangetnent, those being the nearest
domestic equivalents o the  Aseri testructuring proceeding, 1BA goes on to submil
that, in any event, Morgan | was wrong to conclude that the relief available under
article 21¢1} is confined 1o rclief which would be available in the context of a
domestic insolvency. The words “any appropriate relicf’ mean what they say, and
should not be glossed. IT it were always necessary, as a maller of jurisdiction, Lo
establish that the relief sought under article 21(1) is of a kind that would be available
in an English insolvency, then the whole of article 21(7) apant from paragraph (g)
would be redundant.
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63.

64.

In oral argument, Mr Bayfield submilled that wc should not be deterred by the
r¢latively briel comments made by Lord Collins in Rubin about the scope and purpose
of article 21. Lord Collins expressly recognised that article 21 should be “widely
construed in the light of the objects of the Model Law™, und at (28] he had referred to
a passage in the Guide emphasising “that the Model Law enables enacting states to
muke available 1o Toreign insolvency proceedings the type of relief which would be
available in the case of a domestic insolvency™. The grant of a stay or moratorivm is
of the same broad “type” as the relief available in a domestic nsolvency, and
although of a largely procedural nature, there is no reason why it should not be
deployed so as to achieve a substanlive result which ully accords with the principle
ol modified universalism.

(ed) Ner jurisdiction to grant relicf continuing beyond termination

The judge did nel resch any final decision on the question whether, as a matter of
jurisdiction, it is open lo the court to grant relief which would continue beyond the
termination of the foreign proceeding, although he expressed sympathy for the
arpument advanced by Mr Moss on behalf of Franklin ‘Templeton that such a
Jimitation is implicit in the scheme of the CBIR, As the judge suid, al [134]:

“I7 the administration type procecding terminates with a rescue
based on a plan of recrganisation, then there scems to me 1o be,
al lgast in general terms, sound sense in the proposition that the
CBIR relief (i) cannot last beyond the duration of the foreign
procceding being assisted and (i) cannot or should not affect
creditors who are not bound by the plan which the forcign
proceeding has enabled. T also consider it to be a useful fest of
the nature of the relief sought, and its proper characterisation as
substantive or procedural in nature, whether it is to extend in
time beyond the pendency of the foreign proceeding™

Franklin Templeton rencw the contention in this courl by means of a respondent’s
notice.

TRA’s position in relation to the contenlion may be summarised as follows:

a) There is nothing in the CBIR, ihe Model Law or the Guide which expressly
confines the grant of relicl under article 21 to the duration of the foreign
proceeding itself. On the conlrary, where the foreign procceding terminates,
article 18 merely requires the foreign representative to inform the court of any
“substantial change in the status of the recognised foreign proceeding or the
status of the forcign representative’s appoiniment™. The court ean then decide
what steps should be taken to modily or terminate the effects of recognition:
see the Guide at paragraph 168,

b) Upon termination of the forcign proceeding, there is admittedly no longer
any “foreign representative” whe has standing to apply for relief under the
CRIR: see Sanko Huldings Co Limited v Glencore l.imited [2015] EWTIC
1031 (Ch) at [38) to [50]. Hewever, it does not follow from this that the court
lacks jurisdiction to grant rclicf continuing beyond the date of termination.
Provided the application is made and determined before the date of
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termination, there is no reason why the relicf granted should noi continue
beyond that date.

¢) Altheugh the automatic stay under article 20(1) may well be a temporary
measure designed to provide breathing space, the relict available under the
Model Law does not end there, and the courts of the enacting State must then
determine whai cootdination among the jurisdictions or other relief is best
caleulated 10 achieve the optimal disposition of the inselvency. Such relief
miay include, where appropriale, the grant of un indefinite stay under article 21

d) Where a stay extends beyond the duration of the [oreign proceeding, it is
possible that a creditor might apply to lilt the stay. Since the foreign
representative would no longer be in olfice, the debtor company (here [BA)
would have standing to oppose the application; and, in any event, the courl
would only lifl the stay if it was appropriate to do so, even if the application
were mopposed.

¢} Various provisions in schedule 2 to the CBIR deal with procedural matlers
and envisage that the foreign representative will be a respondent to the
relevant application, but these provisions do not form part of the Maodel Law
itsell and cannot be used as an aid 1o its interpretation. Their purpose is merely
to bring the Model |Law within the framework of English civil procedure.

Diveretion

On (he assumption that the court has jurisdiction to granl the relief sought, IBA
submits that the const should exercise ils discrelion to do so. Sinec, however, the
question only arises if IBA succeeds on the issue of jurisdiction, 1will not at ihis stage
sct out [BA s detailed submissions on it

The submissions of Sherhbank

66.

Mr Howard opened his oral submissions on behalf of Sberbank by emphasising that
the Azerl restructuring proceedings are now for all praciical purposes at an end. The
plan has been approved by the Azeri court, its provisions have been implemented, and
IBA has been restored fo financial heallh and is now trading. Against that
background, he submits, the substantive nature of TBA's application for an indetinite
stay is readily apparent. By the use of a procedural device, TBA hopes to achieve the
result that Sberbank’s Hnglish law righls are abrogated and effectively transtormed
into rights under Azeri law. This would be an abuse of article 21, which was dusigned
with the limited ohject of cnabling modest assistance of a procedural nature o be
given in the case of a foreign restructuring, The limited nawre of the article’s scope is
reinforced by the complete absence of any provision which might cnable creditors’
rights (o be subjected to the law applicable to the foreign proceedings.

Building on those opening points, Mr Howard submits that, as a substantive rule of
English private international law, the rule in Gibbs applics, Sberbunk’s rights under
the Sherbank Facility remain unaffccted by their discharge under Azeri law, and it
woild be wrong in principle to use the procedural mechanisms of the CBIR so as to
effect a substantive discharge of those rights. In order for Sberbank’s English law
rights to be affected, it would be necessary either for Gibbs to be overruled (which
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should be done, if at all, by Parlisment) or for a “gateway™ to variation of those rights
to be found under existing English law, for example in an Lnglish Hquidation,
administration or scheme of arrangement. In a case of the present type, the
appropriate remedy for a (oreign office holder to adopt would be to apply for 4
parallel scheme of arrangement in this jurisdiction; but, for whatever reason, the
farcign representative has chosen not to go down that route.

As an example ol this conventiunal way of proceeding, Mr Howard referred us to the
decision of Lawrence Colling I {as he then was) in In_re Drax Eoldings Limitcd
[2003] EWIIC 2743 (Chy, [2004] | WLR 1049. The scheme of arrangement in that
case related to funding liakilities incurred on {he acquisition of the Drax power station
in Yorkshire, carricd out by a series of transactions involyving a group of subsidiarics
of a Delaware corporation. The relevant contractual obligations werc governed by
English law, but the claimant companics were incorporated in the Cayman Islands and
Jersey respeetively. As Lawrenee Collins T noted, at [30]:

“In the case of a credilors” scheme, an impertant aspect of the
international effectiveness of a scheme involving the alteration
of contractual rights may be that it should be made, not only by
the court in the country of incorporation, but also {as herc) by
the courts of the country whose law governs the coniractual
obligations. Otherwise dissculient ercditors may disregard the
scheme and enforce their claims against assets {including
scourity for (he debt) in countriss cutside the country of
incorporation.”

Lawrence Colling J added, at |34]:

“Of fundamental significance in the present case is the fagt that
simulianeons orders would be made (if the schemes are
sanclioned) in the courts of the place of incorporation, Cayman
[slands and Jersey. The English schemes will make thosc
schemes cffective by binding the creditors who are subjeet to
the English jurisdiction. [ was also informed (although [ was
not given details) that Drax Holdings will, for a similar
purpose, apply lor injunctions under the United States
Bankruptcy Law {11 United States Code section 304) granting
relicf, in aid of the schemes of arrangement in England, the
Cayman Islands and Jerscy, with the object of preventing
United Siates creditors from taking action o frustrate the
schemes.”

(iiven the existence of this recognised procedure for binding English credilors to a
foreign scheme of arrangement, it would be whelly wrong, submits Mr Howard, to
seck to achieve the samic result indirectly under the CBIR, thus circumventing the
substantive and procedural conditions which have to be satislied before an English
scheme of arrangement can be sanclioned by the court.



T,

72

73.

T4,

AMERICAN BANKRUPTCY INSTITUTE

Gunel Bakhshiveva v Sherbank of Russis & Oms

More penerally, Sherbank submits that an indefinite stay is no longer required for the
purposes of the Azeri reconstruction plan, which has run its course. The “breathing
space” envisaged by the Madel Law has served its purpose, and all the creditors who
participated in the plan have received Lheir entitements. As I have already pointed
out, there is no suggestion that the success of the plan is jeopardised by the non-
participation of the dissentient English ereditors, and the entitlements of those who
participated were calculated on the assumption that all the holders of Designated
Financial Indebtedness would be treated alike. If the English creditors choose not to
participate in the scheme, and are instead able to enforce their debt claims under
Linglish law, the other creditors have no legitimate grounds for complaint. They have
received everylhing to which they were entitled under Azeri law.

As lo the construction of the Model Law, Sberbank submits that its provisions should
be interpreted widely and purpesively, so far as procedura] matiers are concerned, but
narrowly, in relation to substantive matters. While it may be difficult in some cases to
draw the line between procedural and substantive mallers, there is no sueh difficulty
in (he present casc. Indecd, [BA now concedes (hat the indefinite moratorium which it
seeks would have a substantive cffect. in supporl of this approach to the construction
of the Maodel Law, Sberbank relies on the Guide and other admissible aids to
construction 1o which I have already referred, the guidance by Lord Collins given in
Rubin, and the discussion by Morgan } of the rravaux préparatoires in Pap Osean. Tt
is notable, says Mr TToward, that there is nothing in the fravaux speeific to article 21,
which one would have expected if its provisions were inlended to have substantive
effects and 10 go beyend the provision ol supplementary procedural assistance.

As an instructive example of how the Model Law operates in practice, Mr Howard
took us to an appellate decision in the Federal Court of Australia on which Mr
Bayficld also places retiance for IBA, Akers v Deputy Commissioner of Taxation
[2014] FCAFC 57 (“Akers™). The foreign maim proceeding in that case was the
liquidation in the Cayman Islands of a Cayman-rcgistered company, Saad. The
appellants were the joint foreign represenlatives of the Cayman liquidators, and upom
recognition of the liquidation in Australia under the Australian version of the Modsl
Law, they asked the court to order remission of Saad’s remaining funds in Ausiralia to
the Cayman Islands. This was opposed by the Deputy Commissioner of Taxation, on
the basis thal Saad was liable 1o Australian tax and pemalties for which the
Commissioner would have been unable to prove in the Cayman liquidation, because
under Cayman law that would amount to enforcement of a foreign revenuy law, This
objection was upheld by the federal court, both at first instance and on sppeal, but it
shiould be noted that the Commissioner's claims 1o pursue rclict against the company
within Australia “were limited to recovery of an amaunt of meney up to, but no more
than, a sum that would be received by the DUT on a pari passu basis if he or she were
enlitled 1o prove the taxation debls as an unsceurcd creditor in the foreign main
proceeding”™; see the judgment of Allsop CJ at [26]. In other words, the efftet of the
order was 1o place the Commissioner in the same position as the other creditors, but
freed from the rule against enforcement of foreign revenuc debts which still formed
part of Cayman law, but not the law of Australia.

For present purpeses, submits Mr Howard, the main interest of Akers les in the
explanation given by Allsop CI of how the Model Law works: see in parlicular
paragraphs [38], [68] 1o [69], [98) and [115] to [143]. These passages are too long o
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quote in full, but one of the matters upon which the court placed repeated cmphasis
was the need to previde proper protection for the intcrests of local creditors under
articles 21(2) and 22{1) of the Mode! Law, 1 will also quote Allsop CI's conclusion at
[120]:

“Whilsi the Model Law reflects umiversalism, there is nothing
in the Model Law or the UNCITRAIL. Working Papers prior to
its (ormulation, or in the CBT Act, which would justily the
stripping of rights ol a local creditor by reason of recognilion.
The universalism that underpins the Model Law and CBI Act is
one for the benefit of all creditors, and the protection of local
creditors is expressly recognised. [t is not inappropriatc to call
it “modified universalism” for what such an appcllation is
worth.”

Sherbank goes on (o submit that, where the Model Law doees polentially have a
substantive effect on creditors’ rights, this is made explicil. Apart from articles
21{1)e) and 21(2), which {as | havc cxplained) make cxpress provision for the
remission of assets localed in Great Britain lo the forelpn representative for
distribution under the relevant foreign procecding, provided thal the interests of
creditors in Great Brilain are adcquately protected, My Howard also referred to article
13(3), where Parliament made cxpress provision relating to claims by a foreign tax or
social security aulherity, thereby teversing the comnion law rule in Gevernment of
India v Taylor [1955] AC 491. By contrast, the effect of granting the indefinite stay
sought by [BA would be to force the English creditors 10 accept the terms of the Azeri
reorganisalion and the offective abrogation of their English law rights, despite the
absence ol any express provision {o that cllect in the Model Law. There is simply no
equivalent to the clear and unambiguous provisions which permit the remission of
assets to a foreign liquidator in a case like Akers.

Sherbank also made submissions on the issuc of diseretion, but as | have already
noted this issue only arises if IBA succecds on jurisdietion. In this context, Mr
Howard reiterated that the Azeri reconstruction plan had been drawn up on the foeting
that all the relevant creditors would participate, and the terms on offer were not
“discounted” to reflect the probable non-participation of the English crediters. The
plan was therefore premised on all the creditors being offered ihe same treatment.
None of the other creditors® entitlements arc affected if the English creditors succeed
in oblaining a better outcome through cnlorcement of their Eoglish law rights. Mr
Howard likened any resentment which the other creditors might (gel in thosc
gircumstances to that of a passcnger on an aeroplane who discovers that the person
sitting wext lo him paid loss for their ticket. It is undentably irritating, but the
passenger who paid more cannot claim to have been deprived ol anything, or of
having been treaied unfairly.

The submissions of Franklin Templeton

71

Franklin Templeton adopted the writlen and oral submissions of Sberbank in their
entirety. Near the start of his oral argument, Mr Moss cmphasised the contrast
between the Model Law, which containg no choice of law provisions, and the EU
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Regulation on Insolvency Proceedings, which both in ils original form (available 1o
those who drafied the Model Law)} and in the recast version which has applied singe
2015 contains a general choice of law provision {subject to specific exceptions), and
also provides expressly for the recognition and enforceability with no further
formalities of judgments of the courts of the Member State in which the debtor's
COMT is situaled, including compasitions and schemes of arrangements: see articles
19 and 32 of the recast Regulation (EUY 2015/848 of 20 May 2015, Against (hat
background, submits Mr Moss. it is very significant that the framers of the Model
Law did not adopt similar provisions.

In so far as this omission may be thought to leave a gap in the Model Law, Mr Moss
points out that UNCITRAL is currently working on a further model law ahout the
recognition and enforcement of insolvency-related judgments (“the Insolvency
Tudgments Model Law™). Indeed, matiers have progressed to the stage where the
Insolveney Judgmenis Model Law was adopied by a decision of UNCITRAL on 2
Tuly 2018, and it will now be disseminated 1o governments and other intcrested bodies
with a recommendation that all Slates give [lavourable consideration 10 its
implementation. The accompanying Guide to Enaciment includes in its non-
exhaustive list of the types of judgment that might be considered insolvency-related

judgments, at paragraph 5%e):

“A judpment (i) confirming or varying a plan of reorganisation
or liguidation, (ii) granting a discharge of the debior or of a
debt, or (iii) appreving a voluntary or out-of-court restructuring
agreement.”

It is provisiens of this kind, submits Mr Moss, which if implemented in the United

Kingdom would provide the appropriate machinery 1o deal with the present type of

case. As mallors stand, however, there is a confusion at the heart of IBA's cuse
between 1wo different aspects of international insolveney restructurings. One aspect 1s
the stay or moratorium (hat debtors seek in order o obtain a breathing space while
they formulate a restructuring; the other is the question of how the debtor can bind
dissenting partics 1o the proposed restructuring. Only the former aspect falls within
the scope of the existing Model 1aw. The latter issue depends on jurisdiction over the
dissenting creditors and/or the law which governs their debis. In many cases. of which
this is ane, it may not be possible to enforce the compromise against all creditors, bul
the reorganisation may neverthelcss be worthwhile and save a viable business. [f it is
desired to po Turther, and bind foreign creditors who weuld not otherwise be bound,
the long-standing practice in international restructurings of the present type has been
io apply for parallel schemes of armangement in ather jurisdictions. IBA’s failure to
follow this course “should net be cured”, as counsel for Franklin Templeton put it in
their written submissions, “by granting unprecedented and unjustifiable reliel under
the CBIR™.

In this connection, Mr Moss also snbmits that there are fundamental dilferences
hetween liquidations (and equivalent procedures) on the onc hand, and company
reorganisations (in a broad sense) on the other hand. When a company goes into
liguidation, the governing principle is that the pre-existing rights ol the creditors
should be enforeed collectively. As Lord Holfmann said in Cambridge Gas at [15].
“hankruptey, whether personal or corporate, 18 a collective pracecding io enforce
rights and not to cstablish them™ Ry contrast, the purpose of a corporate
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rearganisation will generally be to change the substance of the creditors’ existing
rights, with a view to the company emerging from the reconsiruction as a going
concern. [t is therefore notl surprising il these two very different types of proceeding
are treated diflerently under the Model Law. Moreover, even in lhe case of a forcign
liquidation, it is by no means clear thut the English court would remit asscts to a
foreign liquidater if to do so would be unlair to credilors whose rights are governed
by English law: compare [n re Bank of Credil and Commerce International $A
{Na.10Y [1997] Ch 213, discussed by Lord Tloffmann, and regarded by him as
correctly decided on is facts, in HIH at [15] to [17].

The remainder of Mr Moss's oral submissions were principally directed lo the
temporal issuc, that is to say the question whether (as Franklin Templeton pul it in
their respendent’s notice) it is possible as a matter of jurisdiction to grant reliet under
article 21 which extends in duration beyond the termination ol the foreign
proceedings. The argumennts relied on by Mr Maoss in the court below in supporl of
this proposition were summarised by the judge at [149] (13 (o (7) and [150], which [
will net repeat. Tn summary, the main points which Mr Moss emphasised before us
were as follows:

a) Numcrous provisions of the Model Law, including, in particular arlicles 1, 2,
912 and 15-31, are all drafied on the assumption that the relevant forcign
proceeding is still in existence and therc is a validly appointed foreign
represcatative still in office.

b} The notion of “appropriate relief™ in article 21(1) must be confined to relief
which is available under domestic law {see in particular the Guide at [189]),
and as a malter of Tnglish law it would not be possible for a stay or
moratorivi 1o continue  beyond  the termination of a liquidation or
administration.

¢} Regardless of the position vnder domestic law, the temporal limitation is
anyway inherent in the scope of relief potentially available under article 21,
and the judge was right to conclude as he did at [154], quoted at [63] above.

d) Supporl by way of analogy for what is basically a proposition of common
sense may be found in Re Kinpscroft Insurance Co Limnited [1994] BCC 343,
where Harman J held that an order for the production of books and documents
and for private examination obtained by provisional liquidators under seclion
236 of the Insolvency Act 1986 was spent once the winding-up petition had
been dismissed and the provisional liquidalors ceased to hold office: see his
judement at 346-347. As Harman I said at 347, “when there is no office, there
cannot be a purpose of assisting the holder of that non-gxistent office.”

¢} Further support may also be found in the recent decision of Rares I, sitting
in the Federal Courl of Australia, in Board of Directors of Rizzo-Bottiglieri-De
Carlini Armatori SpA v_Rizzo-DBottiglieri-De Carlini_Armatori SpA [2018]
FCA 153 {“Rizzo™). 'That case had a complex procedural background,
summarised by Rares J at [3] to [L1]. Vor present purposes, il is enough to say
that an Italian form of rcconsiruction proccedings (known as a concerdato
preventive) had becn superseded in Haly by a liguidation ordered by the Italian
cour, and one issuc which then arese was whether, and if so when, orders




AMERICAN BANKRUPTCY INSTITUTE

Ciunel Bukhshiyova v Sberbank of Russia & Ors

which the Australian court had previously made in support of the concordato
should be terminated and teplaced with interim reliel in support of the
liquidation. The judge dealt with these matters at [26] o [34], concluding that
the purpose of the earlicr orders had come 1o an end when the ltalian coun
dismissed the comncordare, with the result that those orders should be vacated
or sel aside with effect from that date. As the judge put it, at [33]:

“As a matter of principle, orders made under the Model Law
should also cease to operate once the rcason for having
originally granted a stay and any other orders under the Model
Law to recognise, aid or facilitate ihe conduct of the foreign
proceeding alse has ceased to cxist. ‘There is then no necd to
protect the debtor’s assets here under the Model Law, because
the forcign proceeding (in aid of which the loecal slay,
recognition and any other orders were made) has ccasced to
exist, or otherwise no longer provides a justilication lo prevent
creditors from exetcising their rights in Australia against the
debtor or the debtor’s assets.”

82, In the present case, submits Mr Moss, the Azeri reconstruction has for all practical
purposes come to an end, and it is only being kepl alive artificially for the purposes of
this appeal. In substance, il lerminated on 30 January 2018, and it would be wrong in
principle for this cour le grant any rclief extending beyond that date.

The jurisdiction issue: diseussion and conclusions

83, The first question to comsider, in my judgment, is in what sensc it may be said that the
English court lacks jurisdiction to grant the indefinite stay requested by the forcign
representative. As Pickford LT usefully clarified in Guaranty Trust Company of New
York v Hannay & Company [1915] 2 KB 336 at 563:

“The word “jurisdiction™ and the expression “the Court has no
jurisdiction” are uscd in two dilferent scnses which T think
often leads to conlusion. The [irst and, in my opinion, ihe only
really correct scnse of the expression that the Court has no
jurisdiction is that it has ne power to deal with and decide the
dispule as to the subject-matter beforce il, no matter in what
form or by whom it is raised. But there is another sense in
which it is often uscd, i.¢., that although the courl has power to
decide the question it will not according to its seltled practice
do so except in a cortain way and under certain circumstances.”

84. 1t is clear. to my mind, that the present case does not involve an issue of jurisdiction
in the former, or what one mighi call the “strict”, sense. The application was made by
a foreign representative of a foreign proceeding, duly recogniscd as such in this
jurisdiction under the CBIR. Furthermore, the toreign procceding was still in progress
both when the application was made and when it was determined by the High Court.
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As Mr Bayfield made clear, the applicalion is made under article 21(1)a) and (b),
which expressly empower the court, “where it is nccessary to proteet... the interests
of the credilors”, to “grant any appropriate rclicf” at the request of the foreipn
representative, including a stay of the commencement or continuation of individual
aclions ot proceedings concerning the debtor’s assets, rights, obligations or liabilities,
or a stay of execution against the debtor’s assets to the extent that there has not
wready been an automalic stay under article 20{1)a) and (b). As a matler of
jurisdiction in the strict sense, the application scems o me to fall squarely within the
clear wording of article 21. In particular, 1 would reject a submission maude by Mr
Moss that the enly purpose of article 21{1}a} and {h) is 10 cnable the court, upon
reorpanisation of a foreign non-main proceeding, to grant cquivalent relief 1o that
automatically conferred by the corresponding paragraphs ol arlicle 2017 in the case
of a foreign main proceeding. That is no doubt an important function of article
21(1){(a) and (b), but T can see no warrant in the wide language of the paragraphs for
confining their scope so narrowly.

Accordingly, the real issue in the present case, as I see it, is one of jurisdiction in
Pickford LT's second sense, that is to say whether as a matter of settled practice the
court should not exercise its power to grant a stay under thuse paragraphs, going
bevond the automatic stay under article 20, where to do so:

a) would in substancc prevent (he Lnglish creditors [rom enforcing their
English law rights in accordance with the Géihs rule; andfor

b) would prolong the stay afler the A zeri reconstruction has come Lo an cnd.

Despite Mr Bayfields skillul and well-sustained submissions, [ would answer both
those questions in favour of the respendents. T must now cxplain my reasons [or
reaching that conclusion.

fa} Is it appropricte to grant an indefinite stay so as to defeat the rights of the English
ereditors?

An English court could only properly grant the stay sought by [BA, which is
avowedly intended to prevent the English creditors from enforcing their English Taw
rights indcfinitely, if it were satisficd of two things. First, the stay would have to be
necessary to protect the interests of IBA's creditors, Sceendly, the stay wonld have to
be an appropriate way ol achieving such protection. In my view, neither of those
conditions is satisfied.

As to the interests of IBA’s creditors, viewed collectively, the relevant class which
needs (0 be eonsidered is the credilors whose debts formed part of IBA’s Designated
Financial Indebtedness. But they have now obtained everything to which they were
entitled under the Azeri reconsiruction plan, unless they deliberately chose not to
parficipate in it. There is no evidence to suggest thal the benefits on offer under the
plan were discounted o refleet the probable nen-participation of the English creditors,
and the plan was duly approved by the Azeri court, IBA is now trading again, and the
reconstruction is at an end. There is nu further protection which the creditors need in
order lor the foreign proceeding to achieve its purposc. The highest that Mr Bayficld
was able to put it was to argue that the creditors who participated in the plan could
conceivably be prejudiced if the ability of 1BA to repay ils new corporate bonds,
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which formed part of the new entitlements provided under the plan, were jeopardiscd
in the future by successful enforcement by the English creditors of their stayed claims,
There is no evidence, however, to suggest that this possibility is of more than
theoretical significance; and, even if there were, | would regard it us far too indirect
and imponderablc a consideration to salisfy the 1est of necessity in article 21(1).

Tt is also material in this context that 1BA could in principle have promoted a parallel
scheme of arrangement in this jurisdiction, but chose net to do so. Mr Bayfield says
that this objection misses the point, becavse one of the objects of the Madel Law is 10
avoid duplication of proccedings with all the additional cxpense and inconvenience
which they entail. | acknowledge the {orce of that argument, and would accept that the
Model Law is designed to inerease ceoperation and reduce the need for separatc
proceedings in relation (o matlers falling within its scope. But that goes only somc of
the way towards answering the guestion whether protection of the interests of IBA’s
creditors reatly requires an indefinite stay of the English creditors’ claims, when the
alternative of a separate English scheme of arrangement was always available, One
may surmise that 13A’s real reasons for not promulygating a scparate English scheme
of arrangement probably had more to do wilh the need which would then have arisen
to treat the Fnglish creditors as a sepurate class, and to offer them terms which they
would be prepared to aceept. ‘That 15 another way of saying that the English creditors”
stromgest bargaining position would have been their English law rights, protected by
the Gikes rule; and this brings one back o the guestion whether anything in the
Model Law, properly construed, should be permitted to override those rights. If not, it
scems to me thal il could seldom, il ever, be appropriate to grant relief under the
Model [.aw which would have the substantive effect of doing just that.

Here, the starting point must in my opinion be the clear recognition in the Guide that
the scope ol the Model Law is “limited to some procedural aspects of cross-border
insolvency™ and that it “docs not attempt a substantive unification of insolvency law™
1 would accept the respondenis’ submissions that the absence of any choice of law
provisions in the Model Law is highly significant in this context, as is the absence of
any requircment of reciprocity and the contrast which may be drawn with other
international instruments such as e EU nsolvency Regulation or conventions for the
mutual recognition of judgments, Furthermore, if the power to grant a stay under
article 21 had been iniended to everride the substantive rights of creditors under the
proper law governing their debts, one would expect this to have been made explicit, or
at the very least 1o have been the subject of discnssion and a positive recommendation
at the preparatory stage. In the absence of any such material, [ can find no warrant for
treating the relevant article 21 powers as other than procedural in nature, with the
miain object of providing a temporary “breathing space” of the kind envisaged in the
Guide.

Strong support for this approach may also be found in the existing case Jaw. The
decision of the Supreme Court in Rubin is particularly instructive, in my view,
becausc the court there firmly rejected the approach taken by this court {of which |
was a member) which sought 1o build on the principles siated with typical brilliance
by Lord Hoilmann in HIH and Cambridpe Gas so as to develop the common law on
recognition of foreign judgments in line with the prineiple of modificd universalism in
insalvency procesdings. In essence, as it seems to me, IBA is trying to achieve a
similar sort of result in Ihe present case, by asking us to sideline or circumvent the
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established common law rights of the English creditors by an appeal o the principle
of modilied universalism.

In any cvent, whatever the force of that comparison may be, Rubin is also directly in
puint, and binding on us, because, having declined to cxtend the common law, the
Supreme Court went on 1o reject the receivers’ alternative argument based on the
CBIR and the Model Law. It was in this connection that Lord Collins expressly said,
at [143], that article 21 is “concerned with procedural matters”, and although il should
be given a purposive interpretation and widely construed, there is nothing to suggesl
thal it applies to the recognition and enforcement of foreign judgments againsi third
parties: see [56] above. [n a similar way, [ can find nothing in article 21 10 suggest
that the procedural power to grant a stay could properly be used W circumvent the
CFifhs rule.

Nor, in my view, does 1BA gain any assistance from the Australian case of Akers. The
issuc was a very different one, concerning the terms on which it would be appropriate
for the Australian court 1o order the remission of assets 10 a forcign liguidator, in
circumslances where the Commissioner of Taxation would be unable (o prove in the
Toreign liquidation because of the rule in Government of India v Taylor, but was
subject 10 no such disqualification in Australia. The solution adopled was, in effect, to
pul the Commissioner on the same footing as the other creditors, but freed from the
disability which would have provented him lrom reeovering anything in the foreign
liquidation. Thus, the decision fully respected the dommestic rights of the
Cormmissioner as an Australian creditor, and far trom circumventing them. the whole
purpose of the order was (o protect these rights, althongh not 1o the extent of afTording
him a preference over the other creditors, The fundamental principle of pari passy
distribution on a liguidation was thus also protected. Nothing in Akers appears to me
io be inconsistent wilb the position of the respondents in the present case. The
difference is that the substantive rights which they are asking the courl o respect
pives them a potential advantage over the other creditors, but since the Model Law is
cssentially procedural in nature, it would in my view be wrong to use it (o deprive the
English creditors of that substantive advantage.

[ also agree with Mr Moss™s submission (hat there is an important distinction to be
drawn between a liguidation and schemes of reconstruction. In a liquidation, the
subslantive rights ol credilors are generally unaffected, and the primary focus is on
achicving a fair distribution of the company’s assets between all the creditors,
normally on @ pari passt basis. Save in exceptional cases, the Jiquidation will end
with the dissolution ol the company. In a reconstruction, on the other hand, the object
is usvally that thc company will continue as a going concern, and the terms will
typically involve significant changes to the creditors’ substantive rtights. This
distingtion was in my view rightly recognised by the judge, albeit in his discussion of
discretion, al [ 158(3)], wherc he expressed his agreement with Morgan J in Pan Occan
at | 112], helpfully adapting that paragraph to the present case as [ollows:

*In some cases, it can be arpued that anyone who does business
with a loteign company which might thereafter enter a process
of insolvenvy, governed by the law of its country of
registration, should expect that the insolvency will be governed
by that law. Indecd, statements to that efect have been made in
[Atlas Bulk | para 26 and AWB (Geneva) SA v North America
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Steamships Limiled [2007] 1 CLC 749, para 31. However, in
the present case, the partics had deliberately chosen English
law as the law of the contract. Whereas the partics might have
expected that an |Azeri] court would apply [Azeri] insobvency
law 10 the insolvency of the company, they might have been
very surprised Lo [ind that an English court weuld {in effect]
apply [Azeri] insolvency law to the substantive rights of the
partics under @ confract which they had agreed should be
governed by English law.”

More generally, T also agree with the main thrust of the conclusion reached by the
Judge al [146] after his carcful consideration of essentially the same arguments as
have been addressed to us:

“In conclusion, i my judgment, the Pan Geean case, Jollowing
Rubin, and consistently with the dniony Gibbs case, affirms
that the hModel Law and the CBIR do not empower the English
courl, in purported appliance of English law, to vary or
discharge substantive righis conferred under English law by
the expedient of procedural relief which as a practical matter
has the same effect, and has been fashioned with the intention,
of conforming the rights of English crediiors with the rights
which they would have under the relevant foreign law.”

The judge went on 1o say, at [147], that he would regard this conclusion “as a
Jurisdictional bar i the steict sense”, but that it would in any event amount to a
jurisdictional Jetter in the wider sense explained in the Guaranty Trust casc, with the
resull “that any such power could never appropriately be excreised so as to achieve
Lhe application of foreign law to the discharge or variation of an English law right.”
Whilc [ agree with the judge’s conclusion at [146] in its application to the facts of the
present case, however, 1 think that in [147] he went rather further than is either
necessary or appropriate [or resolution of the present case. In the first place, as | have
already explained, I do not regard the issue as one of jurisdiction in the strict scnse,
Secondly, viewing the matter as onc of jurisdiction in the wider or “soft” sensc, [ feel
a lawyer’s instinctive refuctance to use the word “never”. 1 think there coutd be
circumstances where, to a limited extent, it might be appropriate to exercise powers
under the Model Law so as to achieve the discharge or variation of an English law
right in a way that {s tantamount to the application of a foreign law, lor example when
cxercising the powers to remii assets to a foreign liquidator: compare 1L at [18] to
|21]. In the context ot the present case, however, 1 am satisficd that it would be wrong
in principle (o use the powers in article 21(1)(a) and (b), or any other provisions of the
Model Law as incorporated in the CBIR, s0 as to circumvent the English law rights of
the English ¢reditors under the (Gibhs rale.

thi Can a stay properly he granted beyond the end of the Azeri recanstruction plan?

Since the conclusion which I have already reached is sufficient to dispose of the
appeal, ' will deal with this alternative ground more shortly.

In my view the arguments advanced by Mr Moss provide a compelling case for
concluding that relief under the Model Law should not be granted so as 1o continue
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beyond the date of termination of the relevant forcign procceding. Such a limitation
would be consistent with the procedural and supportive role of the Model Law. Once
the foreign procceding has terminated, there will no longer be a foreign representative
who van apply Lo the FEnglish court for assistance, nor will there be a foreign
proceeding Tor which such assistance could be sought. Consistently with this, arlicle
18 requircs the forcign representative to inform the court promptly of any substantial
change in the status of the recopnised [oreign proceeding, or the status of the foreign
representative’s owil appeiniment. This duly can only be performed while the foreign
proceeding is still in exislence, and the foreign representative is still in office. The
strong implication iy thal, once the foreign proceeding has come to an end, and the
foreign representative no longer holds office, there is no scope for further orders in
support of the forelgn proceeding 1o be made, and any reliel previously granted under
the Model Law should terminate,

Againsl that background, it would in my judgment be anomalous if a stay granied
before the termination of the [oreign procecding were permitted to remain in Force
indefinitely. Furthermore, in the absence of a foreign representative, it would no
lenger be possible for IBA to institute proceedings under the Model Taw in which the
continuing validity or lunction of the stay could be tesied. T do not think it is a
suflicient answer w this point (o say that the deblor company could always oppaose an
application to lilt or vary the stay. No doubt that is true, in the sense that an Linglish
court would presumably allow submissions (o be made on the company’s behalf upon
any such application: but that does not meet the objection that, had the Model Law
ever contemplated the continuance of relief after the end of the relevant foreign
proececding, it would surely have addressed the question cxplicitly and provided
appropriate machinery for that purpose,

There is little in the way of exisling autherity on this issue, but ] agree with Mr Moss
that the decision in Rizzo aceords with common sense, and provides a helpful
illustration of some of the practical problems likely to arise if relief continues beyond
the duration of the relevant foreign procceding, even if some of the reasoning of Rares
J may arguably be open to eriticism. On this {ast point, Mr Baylield submitted that the
deeision of Allsop CJ in Yakushiji v Daiichi Chuo Kisgn Kaisha (No. 2) [2016] FCA
1277 was in places dilficult to follow, even though Rares J had found that the latter
case “cogenlly explained” why recognition can be terminated, if the grounds on which
it was granted “have ceased to exist™: see Rizzo at [32]. Mr Moss was, | think,
disposed 1o accept that there may be some difficultics with the reasoning of the ¢court
in ¥akushiji, but he submitted that this did not deprive the decision in Rizzo of its
value. I respectfully agree, while omphasising that [ express no views on cither the
decision or the reasoning in Y akushiji.

Mr Bayfield also pointed out that a rather different approach has been adopted in the
United States, where the courts have on occasion shown themselves willing to grant
reliel which is capable of continuing after the end of the Toreign proceeding. In this
regard, he referred us to Lo re Ho Seok Lee [2006] 348 B.R. 799 and In re Daewon
Logistics Corporation [2011] 461 B.R. 173. | do nol consider it necessary to explore
this point any further, however, because the background to the incorporation of the
Model Law in the United States differs significantly from that in Great Britain or
Australia, as Morgan I explained in Pan Ocean at [94] to [104] and [106] to [107]. 1
need nol therefore occasion any surprise if the approach taken by US courts to the
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interpretalion and application of the Model Law is not always the same as that
adopted {n Great Britain or Australia.

101, Tf my analysis is right thus far, the only remaining question is whether it makes any
difference that the Azeri reconstruction has been prolonged after its original
termination datc on 30 January 2018 by the change in the law enacted by the Averi
legislature and the orders made under it prolenging the life of the [oreign proceading
pending the outcome of the present litigation. In my view, for the purposes of
construing the Model Law and ils temporal scope, the position cannot be altered by a
legislative change made with specific reference (as [ understand it) to the present
proceedings, As a mater of substance, the original purpose of the Azeri
reconstruction had been achieved hefore the termination date in January 2018, and
IBA is now trading normally, The reconstruction plan is being kept alive artificially,
but as an insolvency proceeding it has served its purpose and run its course,
Conelusion on the jurisdictional issue

102, Tor all these reasons, therefore, 1 am satisfied that the jurisdiction issue should be
decided in the respondents’ favour, as it was by the judge, provided that “jurisdiction”
in this contexe is understood in the wider or “soft” sense.

Diserction

103.  In view of the conclusions 1 have reached, the question of discretion does not arise
and | prefer to say nothing about it. T will merely note that by the end of the hearing it
had become comumon ground that, had we been in favour of TRA on the jurisdiction
issue, it would then have been necessary for this court to exercise its discretion afresh,
because the judge, although he discussed the issue at some length, ultimately left the
guestion open.

Disposal

164, 1would dismiss the appeal.

Baker LJT:

105, 1agree

Lewison L.J;

106,

1 also agree.
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This judgment is subject to final editorial corrections approved by the
court and/or redaction pursuant to the publisher’s duty in compliance
with the law, for publication in LawNet and/or the Singapore Law
Reports.

Pacific Andes Resources Development L.td and other matters

[2016] SGHC 210

High Court —Originating Summons Nos 668 and 812-814 of 2016
Kannan Ramesh JC
1 July; 8 August, 15 August, 29 August; 13 and 26 September 2016

27 September 2016 Judgment reserved.

Kannan Ramesh JC:
Introduction

1 Pacific Andes Resources Development Lid (“PARD™), Parkmond
Group Limited (“PGL™), Pacific Andes Enterprises (BVI) Limited (“PAE”)
and Pacific Andes Food (Hong Kong) Limiled (“PAF”) {collectively “the
Applicants’) each fHled applications under s 210(18) of the Companics Act
{Cap 50, 2006 Rev Ed) (“the Act™) by way of Originaling Summons Nos 668,
812, §13 and 8§14 of 2016 rcspectively (colleclively “the Applicalions™} for
moratoria against proceedings brought or to be brought against them by their
creditors in Singapore and elsewhere. The Applications were allowed, in the
case of PARD on the terms set out in the Order of Court dated 1 July 2016 as
varicd by the Order of Court dated 8 August 2016 {“the PARD Orders™}, and
in the case of PGL, PAE and PAF (collectively, “the Subsidiaries™) on the
terms set out in the Orders of Court dated 13 August 2016 (“the Obligor
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Orders”). The moratorinm in cach instance was granted until 5 September

2016.

2 The Applicants have cach filed applications to extend the moralora
until 13 January 2017. In turn, certain of (heir creditors, all financial
jnstitutions, have filed applications to set aside the PARD Orders and the
Obligor Orders save that no application has been made as regards PAF. A
tabulation of the applicaticns filed by the Applicanis and the creditors is set

oul i Annex 1 hereto,

3 The applications came before me for hearing on 13 Seplember 2016,
Afier hearing arguments, 1 rescrved judgment and extended the moratoria
under the PARD Orders and the Obligor Orders on an interim basis until the
conclusion of the hearing on 26 Scptember 2016. On 26 September 2016, 1
gave brief grounds and my decision, and indicated that fulier grounds would
be made available on 27 September 2016 at Spo. 1 will proceed to deliver
those grounds today, Full written grounds ol decision shall be furnished if

necessary.

The background

4 The Applicanis are part of 2 cluster of companies which describes
itself as the Pacific Andes Group {'the Group™). The comnpanies in the Group
are incorporated in various jurisdictions including the British Virgin Islands
{the “BVI"), Bermuda, Peru, Hong Kong, the United Kingdom, Cyprus and
Spain, just to name a fow. Notably, none of the Applicants are incorporated in
Singaporc though it is pertinenl (hat TARD is listed on the Singapore

Exchange, and carries out business activity in Singapore. The Subsidiaries on
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the other hand do not appear to have any business activity or assets, or at least
assets of any significance, in Singapore. These are matters of importance for

rcasons which will become apparent later.

5 At the risk of over simplification, the cconomic activity of the Group

might be spliced into three broad divisions of which only two appear to be of

any commercial significance: the production of fishmeal and fish ofl {“the
Peruvian Business™) and the supply of frozen (ish and rehated products {“the
Frozen Fish Business™). The Frovzen Fish Business is controlled and managed
by the Applicants with the Subsidiaries appearing 1o be thc operating units. It
is common ground that as hetween the two businesses, it is the Peruvian
Rusiness that s far more lucrative and valuable. It is the Group’s most
substantial assel, being described ax its “crown jewel”. Various values have
been attributed to the Peruvian Business, ranging from US$1 to USSL.6
billion, and it scems quite evident that these values are not broadly speaking
inaccurate. [n contrast, the Frozen Fish Business, though not insignificant,
pales in comparison in terms of turnover, profit (in the past at least) and most
importanily, value. Given the financial malaisc of the Group, the Frozen Fish
Business has in fact ground to a hall, with efforts being made as part of the
restrucluring initiative to restact it. Nonctheless, it is evident to me that the
principal discord between the Group and its creditors is over control of the

Peruvian Business. Given its value, this should come as no surprise.

6 As the name would suggest, the ccomomic activity of the Peruvian
Business takes place in Peru through various operating entities there, These
entitics in turn ure controlled by the China Fishery Group Limited (“CFGL”),

a company incorporated in the Cayman [slands, through indircct equity
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interest held through various other entities. PARD’s most valuablc asset is its
indirect sharcholding in CFGL, hcld through various entities of which
Richtown Development Ltd (“Richtown™), a company incorporated in the
BVL, is the immediate subsidiary. Richtown has been placed in provisional
liguidation in thc BV] on the application of a creditor, Sahara Investment
Group Pie Ltd (“Sahara™). PART, through its holding in Richtown, alse has an
indirect intercst in the Subsidiaries, A simplified diagrammatic representafion
of the group structure of the Group with the Peruvian Business and the Frozen

Fish Business delincated may be found in Anmex 2 hereto.

7 The Subsidiaries owe liabililies lo various creditors, in particular, the
financial institutions which have filed applications to sct aside thc PARD
Orders and the Obligor Orders. These liabililics have been guaranteed by
PARD as the Subsidiaries® parent. It would appear that nonc of these debts,
both primary and contingent, arc subject 1o Singaporc law. They are, it would
seent, subject to Hong Kong law with the loans being structured in Hong Kong
and disbursed by thc branches of the financial institutions situated there,
However, it is pertinent that PARD bas alse undertaken fund raising in
Singapore, having issued some $200m in Singapore denominated bonds
governed by English law (“the SGD Bonds™). These bonds are traded on the
Singapere Exchange. PARD’s tolal indebtcdness, both contlingent and
primary, is approximately US$280 million. The bondholders thereforc make

up the single largest creditor polity of PARD.

g [ is clear that the Greup in general, and the Peruvian Business and the
Frozen Fish Business specifically, ar¢ in financial straits. Various reasons have

been alleged and atiributed by the debtor and the creditors as causative of that
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situation. Needless to say, the reasons are quite polarised, For present

purposes, Lthese reasons are not germane.

9 In an cffort to exiricate itscll’ from its financial wocs, the Group
initially cngaged in discussions with principally its financial institution
creditors. However, [or rcasons which are again not of relevance o the
applications, the discussions broke down, resulting in increascd polarisation of
the debtor-creditor positions. Things appear 10 have come 10 a head in late
June 2016 when in an attempt to secure breathing space and formulate a
rescue plan, insolvency proceedings were commenced almost simultaneously
in various jurisdictions. The Peruvian units under the centrol of CFGL
commenced restructuring proceedings in Peru on 30 June 2016 (“the Peruvian
Proceedings™) simultancously with CFGL filing Chapter 11 proceedings in the
Uniled States Bankruptcy Court, Southern District of New York (“the US
Proceedings™). In uddition, as noted earlier, Sahara applied for and obtaincd

the appoiniment of a provisional liquidator on 30 Junc 2016 over Richtown.

10 Further, on 1 July 2016, the PARD filed Originating Summeons 668 of
2016 seeking a moratorium as regards the Applicants. I heard that application
on the samc day on an urgent basis and granted it. When granting the
application, I expressed reservations as to whether [ had jurisdiction to make
the order as regards PGL, PAE and PAF in the absence of an application by
each of them. However, given the urgency of the situation, I granted the order
on an imterim basis uwntil 12 August 2016 (“the 1 July 2016 Order™) and
directed PARD’s counsel 1o address me on this issue if an applicalion was
made to extend he moratorium. Thereafter, PARD filed an application to

extend the moratorium which came on for hearing before me on 8 August
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2016. After hearing arguments, [ varied the 1 July 2016 Order 1o exclude the
Subsidiaries as [ was the view thal 1 did not have jurisdiction, in an application
by PARD, to grant moratoria under § 210{10) to cover the Subsidiaries where
they were not applicants in their own right. [ cxiended the moratorium as
regards PARD only until 5 Seplember 2016 (“the & Augusi 2016 Order™).
However, I suspended the lifling of the moratoria as regards (he Subsidiaries
until 15 August 2016 to allow them time to file applications in their own stead,
il they so desired. This they did on 12 August 2016 in Criginating Summons
Nos 812, 813 and 814 of 2016 rcspectively. Those applications came before
me for hearing on an opposed ex parte basis on 15 August 2016. The principal
arguments made in opposition were by Bank of America ("BoA”). After
hearing arguments, | expressed rescrvations on whether the Subsidiaries had
{ocus standi (o make an application under s 210 of the Act. 1 therclore granted
the moratoria in each instance on an interim basis until 5 September 2016 -
the Obligor Orders — pending an inter partes hearing un whether the orders
pught to be sustained. Malayan Banking Berhad (“Maybank”™) subscquently
filed applications to sct aside the Obligor Orders save as regards PAF, and the
PARD Orders. The Applicants in turn filed applications to extend the

moraloria until 13 January 2017.

11 Maybank’s applicalions were supported by BoA, Cooperaticve
Rabobank, UA, Ilong Kong Branch (“Rabebank™ and Standard Chartered
Bank {Hong Kong) Limited (*S3CB™) as well a group of bondholders
represented by Cavenagh Law LLP. Broadly speaking, these creditors
collectively hold more than 25% of the debt of the Applicants on an individual

basis.
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12 On the other hand, two financial institutions namely, Taipei Fubon
Commercial Bank Co Limited and China CITIC Bank Inlernational Limited
were supportive of thc Applicants’ applications. United Overscas Bank
Limited (“UOB™) and DBS Bank Limited maintained ncutrality. In addition,
Sahara, and a group of bondholders which describes itself as the [nformal
Steering Committce were supportive of the Applicants” applications.
Collectively, these creditors make up a substantial portion of the debts owed
by the Applicants, though this proportien is insufficient to cross the statutory

threshold for value for a successful scheme vote under s 210,

13 It appears that no restructuring plan has as yet been proposed in the
Peruvian Proccedings and the US Proceedings. A broad outling of a
restructuring plan has been placed before the Court in the Applications (“the
Plan™). The Plan is, however, somewhat thin on dctails. This is perhaps
unsurprising given that a successful restructuring of the Group generally and
PARD in particular is very much contingent on the restructuring of the
Peruvian Business. This in tum is dependent on the outcome of the US

Proceedings and the Peruvian Proceedings 1o a large extent.

The Issues

14 A multitude of issues was canvassed before me. However, they may

e conveniently condensed into three core issugs:

(a) Dees the Court have powers under s 210{10) of the Actoras a
matier of inherent jurisdiction lo restrain the commencerment or
continuation ol proceedings elsewhere by creditors within and subject

1o the jurisdiction of the Court (“the Jurisdiction 1ssue™).
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(b) Do the Applicants have locus standi to make applications under
8 210 of the Act? (“the Lacus Standi Issue”).

() Aside from focus standi, what arc the pre-requisites for an

order under s 210(10) of the Act {“the s 21010} [ssue”}.

The Jurisdiction Issue

15 ‘This issuc arose principally because the moratoria under the PARD
Orders and the Obligors Orders were not limiled to the commencement and
continuation of proceedings in Singapore oaly. The orders provided that the
moraloria were as regards “actions or procecdings in Singapore or efsewhere”.
The orders therefore sought to restrain procoedings from being brought not
just in Singapore but elsewhere by creditors subject to the jurisdiction of the
Court, This raised the question of whether the Courl could restrain the
commencement or continuation of proccedings clsewhere by creditors subject
to its jurisdiction. The Applicants argued that the Court had the jurisdiction.
They had two strings to their bow in support of their argument — the Court had
jurisdiction under s 21010 of the Act, and as a matter of inherent jurisdiction

10 make the ordet, | consider the points in tum.

Section 210¢10) of the Act

16 The key question s whether s 21010} can be construed as conferring
exira-lerritorial jurisdiction? Having considered the arguments and authorities,

the position seems fairly clear thal it cannot be read in such a manner.

17 This seems to be a settled propositien here as noted by the reports of

the lnsolvency Law Review Committee (al para 92) and the Commiitce (o
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Strengthen Singapore as an International Centre for Debt Restructuring {at
para 3.12). This is also the view in the academic literaturc. For example,
Woon's Corporation Law (LexisNexis, 2016), the following was said {at para

152.1):

Generally, schemes of arrangement are territorial in nature
and & 210{10) would therefore have no application to actions
or proceedings in foreign courts akin to anti-suit injunctions
restraining foreign proceedings [from Dbeing started or
proceeded wilh.

1 endorse this view.

To constrye otherwise would be to create dissonance between the moratorinm
provisions as regards liquidation and judicial management, which have been
recognised by the Court of Appeal in Beluga Chartering Gmbil v Beluga
Projects (Singapore) Pte Lid [2014] 2 SLR 815 (“Beluga Chartering”) (al
[907) as being territorial. A similar approach has also been taken in the United
Kingdom as regards administration (see, eg, Bloom and others v Harms
Offshore AHT "Tayrus” GmbH & Ca KG and another [2010] 2 WLR 349 (at
[16]) (“Bloom™), which in turn, drew on cascs such as [n re Oriental Inland
Steam Co. ex parte Scinde Railway Co (1874) LR 9 Ch App 557 (which was
in the context of winding up). | see no principled basis for concluding that the

approach under s 210(10) should be any different.

18 The Applicants made several arguments in counter. First, that there is
nathing in the text of s 210(10) that constrains the Court to read ils powers as
being territorial. They argued that that the term “proceedings” as it appears in
% 210(10) ought to be given its natral meaning and rcad without any

territorial limitation to include proceedings outside jurisdiction. 1 do not find
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this argument persuasive as it ignores the similarity of language between s
210(10) and similar statulory provisions for judicial management and
liquidation in the Act. Il alsc ignores Lhe presumption that statutes are intended
Lo operate lerrilorially in the absence of language that suggests otherwise. It
must be remembered that a scheme of arrangement is territorial in nature and
therefore the protective reliel that s 210(10) offers to facililate a scheme ought
to also be territorial. In the main, it is difficult to understand what policy
imperative would require a departure in the approach taken for schemes of

arrangements as compared to judicial management and liquidation.

19 Secondly, it was argued that thc moraloria, while expressed as
restraining  proceedings elsewhere, would only apply to creditors within
jurisdiction. It was pointed oul that the PARD Orders and the Obligors Orders
had specific carve outs 1o exclude creditors who were oul of jurisdiction. The
argument appeared to be that the moratoria would only cnjomn the creditors
who were within jurisdiction and participating in the Applications from
commencing proceedings outside Singapore. In substance, the argument was
that the Court was in substancc cxercising in persongm jurisdiction and not
any exira-lerritorial jurisdiction over these creditors. I have difficulty with this
argument. The Court has subject matter jurisdiction by reason of s 210 so long
as the applicant is a “company’” within the definition provided in s 210(11). In
cxercising subject matter jurisdiction over the scheme, creditors who are
within the jurisdiction or participating in the scheme and whose debts are
legitimately subject to the scheme would be subject to the in personam
jurisdiction of the Court. The Court, having subject matter jurisdiction over
the scheme and in personam jurisdiction over these credilors, is then able to

exercise its powers to restrain such creditors only within the Jimits of s

10
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210(19). And, for the reasons expressed earlier, s 210(10) does not have the

reach that the Applicants contend for.

20 Further, the Applicants’ suggested approach creates a dichotomy
between credilors who chose to participate in the Applications and those who
did not. The latter may actually do better simply by staying away. Ultimately,
the question of whether a stay of proceedings elsewhere ought to be granted to
facilitate a restructuring under 2 scheme of arrangement here is a matter for
consideration by the Court where those proceedings are being brought. 1t will
depend in such a situation on the domestic laws of that jurisdiction, and
principles of comity and modified universalism. It may very well be that
rocognition of the proceedings here may have to be sought there or parallcl

proceedings opened there, in order to secure the required stay.

21 Third, the Applicant argued that such crders have been made by the
High Court in vatious earlicr matters. However, [ note that those were
instances where there did not appear to be any contest either at the stage where
the order was obtained or subscquently, The specific issue of cxtra-
territoriality of the powers under s 210(10) was not canvassed. I am therefore

unable to attribute much precedential value to those cases.

Commaon law

22 The second string to the Applicants’ bow is that the Court has inhcrent
jurisdiction to restrain creditors over whom it has in persoram jurisdiction
from unsettling efforts to restructure under s 210 by commencing proceedings
clsewhere. 1t was argucd, drawing an analogy from authorities that recognised

such jurisdiction as regards a creditor’s oppressive, vexatious, or otherwise

11
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unfair or improper conduct in the context of administration or liquidation, that
a similar approach ought to be taken as regards schemes of arrangement. T am

not persuaded.

23 The argument in my view ignores the jurisprudential basis upon which
the Courts have recognised the jurisdiction in liquidation or administration.
The jurisdiction is recognised, notwithstanding the existence of statutory
provisions for moratorium within Jurisdietion, to assist the discharge of
statutory cbligations of an officcr, being a liguidator or an administrator,
appointed by the Court, including the recovery and protection of the assets of
the company. The Court is compelled to assist its officer in the discharge of
his statutory obligations, and therefore excreises its inherent jurisdiction to
restrain creditors: see Blpom at ([22] and [24]). The Court is in effect seeking
to protect the integrity ol its insolvency jurisdiction over the company and its
assels with a view to ensuring that the statulory scheme is complied with: see
Societe Nationale Industricile Aerospatiaie (SNFA) v Lee Kui Jak [1987] AC
871 (at 892H). In Stichting Shell Pensivenfonds v Krys and another |2015] AC
616 (at [24]) (“Stichting™), the Privy Council observed (at [24]):

... Where a company is being wound up in the jurisdiction of

ite incorporation, other interests are engaged. The court acts

not in interest of any particular creditor or member, but in

that of the general body of creditors and members. Moreover,

as the Board has recently observed in Singularis Hoeldings Lid

t: Price WaterhouseCoopers [20135] 2 WLR 471, para 23, there is

a broader public interest in the ability of a court exercising

insolvency jurisdiction in the place of the company's

incorporation to conduct an orderly winding up of its affairs

on a worldwide basis, notwithstanding the territorial limits of

its jurisdiction. fn protecting its insolvency jurisdiction, to adopt

Lord Goffs phrase, the court is not standing on its dignity. It

intervenes because the proper distribution of the company's

assets depends on its ability to get in those assels so that
comparable claims to them may be dealt with fairly m

12
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accordance with o cormon set of nides applying equally to all of
them. ..

[emphaais added)|

24 This key elemenl is missing in the scheme of arrangement which is
essenlially a debtor-in-possession regime. There is ne officer of the Courl
appointed nor is there a statutory scheme governing the insolvency. Indeed, a
scheme under s 210 of the Act is not predicated on insolvency unlike judicial

management and mosl instances of liquidation.

25 [ should also add that while there are statements in the authorities to
the cffect that such inherent jurisdiction ought to be exercised only when the
conduct of the croditor is oppressive, vexatious, or otherwise unflair or
improper, 1 am net persuaded that this is a necessary ingredicnt. f the raison
detre of the jurisdiction is w assist its officer and prescrve its insolvency
jurisdiction in order to ensure that the statutory scheme is observed, [ do not
see why the conduct of the crediter needs to be so tainted before the
jurisdiction is exercised. I find support for my view in the Privy Council’s

judgment in Seichsing (sce [18] and [23]), where it was stated as follows:

18 ... In Carron Iron Co Proprietors v Maclaren [1855) S HL Cas
416, Lord Cranworth LC (at pp 437-439) identificd three
categories of case which, without necessarily being
comprehensive or mutually exclusive, have served generations
of judges as tools of analysis. ... Third, therc are cases which
do not turn on the vexatious character of the foreign litigant’s
conduct, nor on the relative convenience of litigation in two
alternative jurisdictions, in which foreign proceedings are
restrained because they are “vontrary to equity and good
conscicnce”, ... the court has an equitable jurisdiction to
restrain the acts of persons amenable to the courts
jurisdiction which was calculated to violate the statutoery
scheme of distribution.

13
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23 ... The leading modern case on the jurisdiction to restrain
forcign proceedings is  Sociéfté  Nationale Industrielie
Aerospatiale v Lee Kui Jak [1987] AC 871. ... Lord Geoll of
Chicveley, delivering the advice of the Board, pointed out that
the insolvency cases proceeded on a different principle, which
was based nol on protecting litigonts against vexation or
oppression, but on the protection of the court's jurisdiction to do
equity between clairnants o an insolvent estate, ... It is clear
from Lord Goffs formulation that he was making the same
distinction as Lord Cranworth made in the Carron Iron case
between cases such as the insolvency cases, in which there is
an equitable jurisdiction to enforce the statutory scheme of
distribution according (o its terms, and cases in which the
court intervenes on the ground of vexation or oppression.

lemphasis added|

The Privy Counci! was of the view that there was an equitable jurisdiction to
restrain interference by persons amenable to the jurisdiction of the Court who
threatened to violate or interfere with the statutory scheme. I find this to be
correct as a matter of principle and suggest that a similar pesition would apply

in Singapore.

26 For completeness, Maybank argued that the Court should not find that
it had inherent jurisdiction in the case of a scheme of arrangement becausc that
would make s 210(10) irrclevant or otiose. | do not accept that in and of itself,
the cxistence of a statutory provision imposing or enabling the grant of a
moratorium is conclusive as to whether the Court ought to exercise inherent
jurisdiction, That such jurisdiction has been recognised in the conicxt of
judicial management and liquidation, notwithstanding the existence of
moratorium provisions that ccho the language of s 210{10), undermines the
argument (sce, eg, Kloom at [211-[22]). The issue instead is whether the Court
ought to safoguard ils jurisdiction by restraining a creditor over which it has

jurisdiction from interfering with & siatutory scheme administered by its

14



AMERICAN BANKRUPTCY INSTITUTE

Pucific Andes Resources Development Lid [2016] SGIIC 210
and other matters

officer in the discharge of statutory obligations. Such a statutory scheme does

not exist in the context of s 210,

27 In the final analysis, I am therclore unable to accept the view that the
Court’s inherent jurisdiction ought gencrally to be exercised to restrain
proceedings clscwhere where the Court is faced with an application undcr s
210. To do so would be to interfere with the jurisdiction of another court and
not recognisc the principle of comity, assuming the creditor can legitimately
bring such proceedings. There is, however, perhaps a caveat which 1 shall

discuss briefly.

28 Maybank made the argument, without conceding the point, that such
jurisdiction may perhaps exist where the Court has sanctioned the scheme. 1
agree with that submission. In such an instance, the Court is effectively giving
effect to a scheme which has statutorily compromised an applicant’s debts.
However, 1 would venture to say Lhat the point may go even further. Where the
scheme is presented for sanction following a successful vole at a scheme
meeting, an argument is certainly there for the exercise of equitable
jurisdiction to restrain proceedings elsewhere 5o as to ensure observance with
the scheme thal has been presented for sanction. At that stage, a statutory
compromise has been reached by the creditors, subjeet to court sanction, using
statuiory cram down powers. In such a scenario, I do not see why the Court
should nol protect the integrity of the vote so as not o undermine the
application for sanction before it. However, L otfer this only as a preliminary

view as [ have not heard [ull arguments on this issue.
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Conchision on the Jurisdiction Fssue

29 T accordingly conclude that the Court has ne jurisdiction under s
210{10 and onder its inhcrent jurisdiction, certainly not at this stage, to
restrain creditors subject to its jurisdiction from commencing or continuing

proceedings elsewhere.

The Locus Standf Issue

30 The principal argument by Maybank and the crediters thal support its
applications is that Applicants have no focuy standi 1o file applications under s

214,

31 Section 210 applies to a “company”, Lhe definition of which has been
expanded under s 210(11) to “mean any corporation liable to be wound up
under this Act”. Scetion 351 stipulates that an “unregistered company™ may be
liable te be wound up under the Act and in turn, s 350 defines such a company
as including a “foreign company”. Tu complete the analysis, s 4 of the Act
defines a “forcign company” as *‘a company or corporation incorporated
outside Singaporc”, As (he Applicants are incorporated in the Bermuda
(PARD), the BVI (PGI. and PAL) and Hong Kong (PAF), they would be
forcign companies for the puepose of the Act. Notwithstanding this, the Court

has jurisdiction under s 210.

Is sufficient nexus a matter of jurisdiction or discretion?

32 Maybank argucd that notwithstanding the language ot s 210{11) read
with ss 350, 351 and 4, the Court has no jurisdiction under s 210 where there

does not exist sufficient ncxus between the company and Singapore, Reliance

16
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was placed on the Singapore authorities of Re Griffin Securities Corporation
[1999] 1 SLR(R) 219 (“Re Griffin”), Re Projector SA [2009] 2 SLR(R} 151
(“Re Projector”™) and Re TPC Korea Co Lid [2010] 2 SLR 617 (“Re TPC
Korea™). It was submitted that, insofar as the English position as set oul in Re
Drax Holdings Lid [2004] | WLR 1049 ("Re Drax"}), Re Kodensrock GmbH
[2011] EWHC 1104 (Ch) {“Re Rodenstock”) and Re Indah Kiat International
Finance Company BV [2016] LWIIC 246 (“Induh Kiat”) was that “sufficient
nexus™ did not go to jurisdiction but the exercise of discretion, [ should decline
to follow that position on the basis that it was at odds with the Singapore
authoritics. I should add that BoA took a very similar stance at the hearings on
15 August 2016 and 13 September 2016. On the other hand, the Applicants

submitted that it was matter of discretion and nol jurisdiction.

33 1 am unablc to agree with the submission of Maybank and BoA in this
regard. A careful review of the Singapore authorities suggests to me thal the
Courts there were in substance approaching the issue as a malter of discretion
and not of jurisdiction, In Re Griffin (at [17]), the Court spoke in terms of
when the Courts would “exercise this diserction”. Re Projector, which
followed Re Griffin, cited this very paragraph with approval when it said (at
[26]) that the Court had jurisdiction to wind up a loreign company where it
had assets or there was sulficient nexus with Singapore. The Court, whilc
using the term “jurisdiction”, seemingly had “discretion” in mind. Similarly,
in Re TPC Korea, the Court cited (at [12]} with approval both Re Griffin and
Re Projector, when it articulated the circumstances where the Court would
have “jurisdiction” under s 210, TU seems cvident that the concepts of

jurisdiction and diseretion were conflated simply becausc the dicholomy

17
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between jurisdiction and discretion was not a point of focus. However, it

seems equally evident that the Courls in fact had in mind discretion.

34 Accordingly, | do not believe that there is discord between the English
and Singapore positions. In any event, if indeed there is a difference, 1 would
prefler the English position for the reasons articulated in Re Drax, [t was stated

in Re Drax (at [24]-[26]) as follows:

24 Ih moat cases the distinetion will not matter. The
English court will not wind up a foreign company where it has
no legitimate interest to da so, for that would be to exercise an
exorbitant jurisdiction contrary to internatienal comity, and
for that purpose it does not matter whether the preconditions
are couched in terms of the existence of jurisdiction or the
exercise of jurisdiction.

25 But in the present case it may make a difference,
because the question is onc of the jurisdiclion to approve a
scheme of arrangement, and the secord and third conditions
may not be relevant because they were formulated in the
conlext of winding up. If they go to the jurisdiction to order a
winding up, the words “any company liable to be wound up” in
scction 425(6) may require thosc conditions to be fulfilled cven
in the casc of schemes of arrangement. If they go to the
discretion to wind up, then they do not have to be fulfilled in
the case of a schemc of arrangemeni, allhough the first
condition would plainly be relevant in any event.

26 The question therefore is whether (as was assumed in
the present matter by ihe companies) the combined effect of
scction 425(6) of the 1985 Act and of section 221{1) of the
Insolvency Act 1986, and ihe cases on the winding up of
foreign companies, is that the three conditions must be
aatisfied before the court can exercise its powers under section
425, In my judgment the three conditions go to the discretion
of the court, and nol (o lhe existence of its jurisdiction. If that
it is right, then the conditions do not have to be satisfied for
the purposes of section 425, because they do 1ot go to the
question whether a company is “liable” to be wound up under
the Insolvency Act 1986. So also il is not necessary for the
purposes of section 425 that the grounds for winding up in
section 221(5) exist.
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For completencss, T note that this is also the position in llong Kong: see Re
LDK Solar Co Lid (In Provisional Liquidation) [2014] HKCU 2855 ("LDK™)

(at [35]).

35 However, Maybank and BoA submitted that there weuld be no
difference in the outcome regardless of my conclusion on this issue. [ agree.
Ultimately, if the Applicants did not have assets within or sufficient nexus to

jurigdiction, there would be no locus siandi under s 210.

Is there sufficient nexus?

36 Mr Lee in responsc to a question from me candidly conceded that his
strongest argument would not be that PARD did not have suificient nexus to
Singapore. This concession was rightly made. PARD, while incorporated in
Berimuda, is listed and conducts economic activity here. Indeed, it docs secm
that it would not be inaccurate to conclude that PARD’s COMI cor Centre of
Main Interest is in Singapore. 1 am thercfore of the view that the Court has

jurisdiction to hear an application by PARD under s 210.

37 The position, however, as regards the Subsidiarics is quite different,
Despite posing the question several times, the Applicants were unable to point
me to any assets within jurisdiction or any nexus that these entitics might have
with Singapore. Maybank submits and I agree that these entities do not have
any tangible nexus to Singapore; they have failed to produce any evidence in

this regard.

38 The Applicants rcly on a variety of factors in suppott of the argument

that there is in fact nexus,
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39 First, the Applicants arguc that the Subsidiaries are wholly owned by
PARD, and integral to the Frozen Fish Business which has contributed
significantly to PARD’s revenue. With respect, none of these are relevant
factors for the purpose of nexus. Nexus in this contexi is that which cnables a
court to wind up a foreign company, The [act that the Subsidiaries are wholly
owned by PARD does not afford a basis. Neither dees the fact that they are
part of PARD’s husiness offer any footheld. The Subsidiaries are independent
legal entities and the fact that they intend to present o group restructuring with
a composite, inter-dependent and inter-connected restmicturing plan does not
have the effect of or warrant the piercing or lifting of the corporate veil such
that they may be regarded as one composite entity, This, [ would venture to
say, is settled law. While it would be possible te file for a scheme of
arrangement that propescs a composite inter-dependent plan involving the
Applicants, o/f the Applicants in such a silualion must establish focus standi
through the existence of assets within or sufficient nexus to jurisdiction. In
addition, even if jurisdiction here is cstablished, given that the Applicants are
incorporated and carry on cconomic activity elsewherc, it may be necessary to
present the restructuring plan for rccognition and endorscment in other

jurisdictions, in particular, the place of their incorporation.

40 Second, the argument is that PARD is a guaranter of the liabilities of
the Subsidiaries, and thereforc their largest contingent credilor. Other reasons
were offered in support. For example, that PARD is listed in Singapore, has
issucd the SGD bonds on the Singapore Exchange, that PARD has an office in
Singapore and has its annual general meetings in Singapore, that PARD has a
bank account in Singapore, and that PARD has four subsidiaries incorporated

in Singaporc which own real propertics as assels. While all of these factors
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tortify my earlicr conclusion that PARD has sufficient nexus to Singapore,
they do not assist the Subsidiaries at all. They show no ncxus between

Singapore and the Subsidiarics.

41 Third, much store was placed on the argument that the Applicants have
creditors within jurisdiction, In particular, emphasis was placed on the fact
thai the financial institutions which lent to the Subsidiarics through iheir Hong
Kong branches had branches or were incorporated in Singapore and were
therefore subject to the in personam jurisdiction of the Court. Reliance was
placed on the Fnglish decision in Re Magyar Telecom BV [2015] 1 BCLC 418
{Ch) {“Re Magyar"} and Re Drax. | do not believe that these authorities asgist.

42 In Rz Magyar, the remarks (at [22]) on the relevance of the presence of
creditors within jurisdiction were made in the context of several other

important considerations:

{a) Whether the debts were governed by English law and subject to

jurisdictional clauses involving the English courts (at [L5]);

(b Whether there were assets within jurisdiction such that a
scheme if sanctioned would have the effect of preveniing execution

against those assets (at [22]); and

(c) Whether thc company had moved its COMI io England {as the
company in the case had done before the application), such that any
insolvency process would be undertaken under English law in England,
providing a solid basis and background for a scheme under English law

which altered contractual rights governed by a loreign law (at [23]).

21
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43 On the facts of Ke Magyar, the move of the COMI to England was
clearly a factor that weighed heavily on the judge's mind. In Re Drax, the
Court found that there were “many factors™ which pointed to the exercise of
the jurisdiction as being legitimate and appropriate (at [31]). The agreements
were subject to English law and English jurisdiction clauses, the collateral
taken for the debts were property and securities in Lngland. Also, the financial
institutions that were subject to the jurisdiction of the Court had undecrtaken
the lending to the applicant in England. These factors were considered

relevant, For completeness, a similar approach was taken in Re Rodenstock.

44 It seems cvident thercfore that the mere presence of creditors within
jurisdiction per se is not necessarily  sufficient factor. IT the debt owed to the
creditor has a commection to the jurisdiction, then the presence of that creditor
within jurisdiction may bec regarded as a relevant factor n an overall
assessment of sufficient nexus. This is significant in the context of banks that
have undertaken lending through branches in various parts of the world. As
Maybank correctly pointed oul, these branches are quite often set up to
comply with regulatory requirements in order for the relevant authority to
exercise supervisory conlrol over their business activities within jurisdiction.
The rcgulator does not intend to contrel, through such branches, the business
activities of the banks carried out in oiher jurisdiction unless of course that is

of relevance to their activities within jurisdiction.

45 Accordingly, while it is correct to say that the banks are subject to the
in personam jurisdiction of the Court by reason of being creditors within
jurisdiction, it would be incorrect to assert that jurisdiction as regards their

busincss activity elsewhere. That would be to confate the Court’s in personam

22



AMERICAN BANKRUPTCY INSTITUTE

Pacific Andes Resources Development Lid [2016] SGHC 210
and other maiters

jurisdiction over the bank by reason of the presence of the branch within
jurisdiction with the Court’s subject matter jurisdiction over the conduct m
question, /e, the lending that has taken place elsewhere by another branch of
the bank. This was a point made by Tloffman J {as he then was}) in MecKinnon
v Donaldson Lufkin and Jenvette Securities Corporation [1986] 1 Ch 482

(“MacKinnon™), where he observed at (493) as follows:

I think this argument confuses personal jurisdiction, i.e., who
can be brought before the court, with subject rmmatter
jurisdiction, i.e., to what extent the court can claim Lo regulate
the conduct af those persons. Ll does not follow from the fact
that a person iz within the jurisdiction and liable to be served
with process that there is no lerriiorial limit to the matter
upon which the court may properly apply ifs own rules or the
things which it can order such a person to do. ...

The content of the subpoena and order is to require the
production by a non-party of documents outside the
jurisdiction concerning business which it has transacted
oulside the jurisdiction. In principle and on anthority it seems
to me that the courl should not, save in cxceptional
circumstances, impose such a requirement upen a foreigner,
in particular, upon a foreign bank. The principle is that a stale
should refrain from demanding obedicnce to its sovereign
authority by foreigners in respect of their conduct outside the
Jurisdiction.

I every country where a bank happened to carry on
business asserted u right to require that bank to produce
documents relating to accounts kept in any other such
country, banks would be in the unhappy position of being
forced to submit to whichever sovereign was able to apply the
greatest preasure.

This is a correct statement of principle in my view. To cxercise jurisdiction in
such a situation could be regarded as exorbitant, I am therefore not persuaded
that the presence of the creditors within jurisdiction, particularly the branches

of banks, per se provides sufficient nexus.
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46 There is however, one caveat. [t seems to me that the tact that the debt
that i1s sought to be compromised is not subject to Singapore law or the
Jurisdiction of Singapore courts is not in and of itself a bar to the Court
exercising jurisdiction if the applicant can otherwise show suflicient nexus o
or assets within jurisdiction. This point assumed relevance as BoA, and
notably not Maybank, argued that the Court should not assume jurisdiction
over the Applications becausc the debts owed to the banks by the Applicants
were subjcct to llong Kong law. By reason of this, it was argued that any
discharge of the debts would not be recognised in Hong Kong on the basis of
the principle in Antony Gibbs & Sons v La Société Industrielle et Commerciale
des Métaux {1890) LR 25 QBD 399 (“Gibbs”) which was followed in Hong
Kong in Hong Kang Institute of Education v Aoki [2004] 2 HKLRD 760
(“Aoky and LDK. The principle in Gibbs is that a discharge of a debt is not
effective unless it is in accordance with the law governing the debt. L was also
painted out that ihe bonds that PARD issued were subject to English law,

presumably in support of the same point.

47 I am not convinced this is a compelling argument. Tt should be noted
that the principle in Gibbs has received academic criticism — see Lhicey, Morris
and Collins on The Conflict of Laws (Sweet & Maxwell, [5th Td, 2012) at
para 31-097, Philip St J Smart’s Cross-Sorder Insolvency (Bulterworths, 2nd
Ed. 1998) {at pp 259-60) and Professor Lan Fletcher in fasefvency in Private
International Law (Oxford University Press, 2nd Ed, 2005} at para 2.127.
Look Chan Ho, in Cress-Border Insolvency: Principles and Practice {Sweet
& Maxwell, 2016, also offers a compelling critique of the principle in Gibbs
from the perspectives of the comumon law, policy and Mode! Law, Among

other points, Look Chan Ho questions if the common law refusal to recognise
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foreign bankruptey discharge still makes sense today for several rcasons,

including (sece paras 4-096-4-107):

First, the common law rule hinges on characterising
bankruptcy discharge solely as a contractual matter which is
thus logically within the scope of the governing law. ... Upon
closer inspection, the econtractual characterisation of
bankruplcy discharge is highly suspect. ...

The common law chase contract on the precmise that the
parties only intended the governing law of the contract to
determine its discharge and did not assent to the use of any
other system of law, including the bankruptey taw of the
country in which the defendant was domiciled.

The emphasis on parly autonomy in general contractual
matters is  entirely understandable ... But bankruptey
discharge is not quite a consensual matter.

Bankruptey discharge is about the post-insolvency treatment
of the claimants’ pre-insclvency entitiements. This is because
the recognition of bankruptcy discharge fundamentally
concerns whether the contractual connter-party may seek to
enforce his debt against the bankrupts asscts to the
detriment of ather creditors. The real contest is between the
contractual counter-party and the bankrupt’s other creditors
who were not parties to the contract. ...

Therefure, as bankruptcy law is not and cannot be a
consensual matter, the fact that the parties to a contract did
not choose the bankruptey law of a couniry to discharge
coniractual obligations is neither here nor there.

Second, ... [tfreating bankruptcy discharge as an in rem
matter would also be consistent with the orthodox English
classification of bankruptcy proceeding as an in rem
proceeding.

Third, the common law rule that the discharge of an obligation
is governed by its proper law seems to be premised on the
contractual parlies’ expectation. But is the notion that people
expect their contractual bargain to always trump bankruptcy
law realistic? ...
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. ta say that “[o]rdinarily, loaking to the proper law on
guestians of discharge would give cffect to the expectations of
the parties” is simply incorrect when the Insolvency
Regulation is involved, and also unrealistic "in an age where
the rules of private intermational law are evolving to
accommodate the increasingly transnational mnature of
commerce’ and to accommadate transnational insolvencies.

Willh, it would be wrong to think that enforcing a foreign
bankruptcy discharge is sumething radical. For instance, the
US courts have always been willing to give effect o a foreign
bankruptcy discharge even where it compromises rights
granted under U8 statutes. ...

Sixth, the failurc to recognisc forcign bankruptey discharge is
tantamount o refusing te recognise foreign insolveney
proceedings. Recognition of international bankruptcy orders
and judgments is purticularly needed because the cquitable
and orderly distribution of a debtor’s property requires
assembling all claims against the limited asscts in a single
proceeding and therefore deference te a foreigh court of proper
jurisdiction is appropriate so long as the foreign proceedings
are procedurally fair and do not violate public policy ...

Tt is therefore submitted that the English common law refusal

to recognise foreign bankruptcy discharge is now utterly out of

date. The right approach forward is to discard the traditional

position and develop proper choice of law rles that could

allow the English court to recognise and enforce a foreign

bankruptcy discharge. ...
Elsewhere, Look Chan Ho makes the point that insolvency policy necessarily
overrides contracts because insolvency law is nol aboul a “bilateral bargain™
(at para 6-039) and that the principle in Gikbs is “philosophically
incompatible and practically irrcconcilable” with the British Medel Law — the
former is predicated on territorialism while the latier is steeped in modified

universalism (at para 4-028).
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48 Professor Fletcher offered a reformulation of the principle in Gibbs at
para 2.129 which he argued is a better reflection of the needs of current global

cconomic paradigm. Ilc expressed the following view:

In the casc of a contractual obligation which happens to he
governed by English law, a further rile should be developed
whereby, if one of the parties to the contract is the subject of
insolvency proccedings in a jurisdiction with which he has an
established connection based on residence or ties of business,
it should be recognised that the possibility of such
proceedings musl enter into the parties’ rcasonable
expectations in cntering their relationship, and as such may
furnish a ground for the discharge to take effect under the
applicable law.
There is much to commend to this view. | note that this passage was quotcd
with approval by the Court in Global Distressed Alpha Fund I Limited
Partnership v PT Bakrie Investinde {20111 1 WLR 2038 (at [14]) (“Bakrie”).
[1 should also be noted that the Court in Bakrie would have followed Professor
Fletcher's recommendation but for the fact that it felt bound by Gibbs, it being
a decision of ihe Court of Appeal. For completeness, ! should add that in
Bakrie, the Court also took the view that creditors who participated in the
foreign composition proccedings wounld be estopped from  asserting
subscquently that the composition does not bind on the basis of the principle
in Gibbs (at [31]). A very similar point was made it AWB Geneva SA v North
America Steamships Ltd |2007] EWHC 1167 (Comm). There is merit in this

position as well,

43 While the Court in Beakrie might have felt itsclf bound by the weight of
precedent, we, on the other hand, arc not similarly constrained. Indeed, it
would seem thut the applicability of the Gibbs principle has not been

considered by our courts. T am inclined to the view that the reformulation
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offered by Proftssor Fletcher presents a principled basis to approach the
discharge of a debt not under its governing law. I am fortifted in my vicw by

three further points:

(@} The approach in Australia which does not see the principle in
Gibbs as an obstacle to asserting jurisdiction in Australia {see Sulong

Niekel Pty Lid [2002] WASC 226},

(b} ln Aoki, where, while the principle in Gibbs wa§ recognised,

reservation was expressed by the Court; and

fc) The FEnglish courts have, notwithstanding the principle in
Gibbs, recognised or will recognise the discharge of a forcign debt
under English law in certain circumsiances: see Re Mogyar, Sea Assets
Limited v Perusahaan Perseroan (Persero) PT  Perusahaan
Penerbangan Garuda Indonesia [2001] EWCA Civ 1696 (“Garuda”)
and fndah Kiat,

50 The principle in Gibbs may only creale an issuc of recognition in
jurisdictions that recognise the principle. It should be noted that the principle
does not present a problem in the United States which is a pertinent
jurisdiction insofar as the US Proceedings are relevant to the restructuring of
the debts of PARD, Ultimately, the failurc to rccognise is an issue for the
debtor and perhaps not the creditor. In this regard, if the Applicants are
comfortable restructuring debts governed by Hong Kong law and English law
under a Singapore scheme, ! see no reason why the Courl should be slow te
assume jurisdiction provided it had subject matter jurisdiction and there exists

sulficient nexus 1o exercisc that jurisdiction.
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51 The reformulation of the principlc in Gibfs is an important and timely
step in the global inselvency landscape as it may otherwise prove o be an
impediment to “good forum shopping”. The English courts in Garuda, In the
matter of Codere Finance (UK} Limited |2015] EWHC 3778 ("Re Codere™
and Re Metinvest BV [2018] EWHC 79 (Ch) have rccognised that forum
shopping in a bona fide attempt to restructurs and so s to take advantage of a
juridical advantage was permissible. In Re Codere, the Court said {at [17]-

[18]) as [ollows:

17 ... the authorities show that over recent ycars the
English courts have become comfortable with exercising the
schume jurisdiction in relation to companies which have not
had longstanding connections with this jurisdiction. Mr.
Allison has reviewed the authorities in detail in his skeleton
argument, teferring me, for cxample, to cases dealing with
companies which have shifted their centres of main interest; a
relatively recent authority in which there was a change of
guverning law; and, by way of perhaps particular analogy to
the present case, a linc of authorities including the decision of
Mr. Justice Norris this year in Re A I Scheme Lid. rcported at
the convening stage at |2015] EWHC 1233 (Ch) and, at the
sanction stage, at [2015] EWHC 2038 [Ch). In that casc, a
company had voluntarily assumed liahilities with a view to the
scheme jurisdiction being exercised. Mr. Justice Norris did not
consider that that fact prevented the English court from
sanctioning the propused scheme.

18 In a zensze, of course, whatl was done in the A 1 Scheme
case, and what is sought to be achicved in the present case, is
forum shopping. Deblors are seeking to give the English court
jurisdiction so that they can take advantage of the scheme
jurisdiction available here and which is not widely available, if
available at all, elsewhcre. Plainly forum shepping can be
undesirable. That can potentially be so, for example, where a
debtor seeks to mowve his COMI with a view lo taking
advantage of a more [avourable bankruptey regime and so
escaping his debts. In cases such as thc present, however,
what is being attempted is Lo achieve a position where resort
can be had to the law of a particular jurisdiction, not in order
to evade debts but rather with a view ta achieving the best
possible outcome for crediters. If in those circumstances it is
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appropriate to speak of forum shopping at all, it must be on
the basis that there can sometimes be good forum shopping.
52 This appears to be a sound proposition. I am therefore of the view that
the principle in Gibbs does not create an obstacle 1o the cxercise of
jurisdiction. Accordingly, if the Court has subjeet matter jurisdiction and therc
cxists assels in or sufficient nexus to jurisdiction that warrants the exercise of
jurisdiction, debts which are not governed by Singapore law may be
legitimately compromised by a scheme proposed under s 210. This would not
be a sitation akin to MacKinnon as there is subject matler jurisdiction and a
legitimatc basis [or exercising it. 1 am cognisani that this could potcntially
cover loans extended or debts incurred offshore or elsewhere, and to the extent
the lenders or creditors arc within jurisdiction, the Court could exercise in
personam  jurisdiction to restrain them from commencing or continuing
proceedings againsi the applicant debtor. However, such restraint would be
limited to proceedings within jurisdiction for the reasons noted earlicr in
relation to the Jurisdiction Issue. Also, as noted earlier, it may vory well be the
case lhat given that the moratotium is territorial, there may be a need 1o seck
recognifion of the scheme sanctioned here or propose a parallel scheme in the
relevant jurisdiction as was done in Ke Codere. Altematively, it may be, as
suggested in fndak Kigt and Re Codere, that sanction of the scheme ought to
be given subject to a non-waivable condition precedent that the scheme to be
recognised in the relevant jurisdiction. Appropriate solutions can no doubt be

found by creative praciitioners.
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Conclusion on the Locus Standi Issue

53 ! therelore find that save for PARD, the Subsidiarics do not have focus
standi to present applications under 210. As such, the Court ought not to grant

them reliel under s 210{10).

The s 213{10) Issue

54 Essentially two sub-issues arisc for consideration. They are:

{a)y  Whether the Plan had sufficient particularity for the purpose of
an application under s 210(10) {“the Particularity Issue”); and

(b Whether the Court should decline to make an order under s
21016} wherc a corpus of creditors constituling in value and/or
number at least equal to the statutory threshold for a successtul scheme
vote has indicated that it will resist any schemc that is presented

{“Threshold Issues™).
I consider each issue in tumn.

The Particularity Issue

55 1 had observed earlicr that the Plan was short an details. [t should be
noted that the Plan was only placed before the Court on my direction. I had
also observed that the thinness of delails is not surprising given that the
restructuring of PARD and perhaps even the Subsidiaries is very much
contingent on a successful restruciuring in the Peruvian Proceedings and the
US Proceedings. PARD as onc of the holding companics of CFGI. would

benefit from the flow through of the restructuring efforts in those proceedings.
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However, as no plan has been presented and approved in those proceedings as

vet, a plan with great particularity has not surfaced in the Applications.

56 The Plan may be summarised as follows:

(a) Creditors to exchange their debt on a dollar-for-dollar basis inte

new debt mstruments issued by PARD.

) The principal under the new debt instruments will be payable in

full, ie, ne hair¢ut,

(c) The maturity of the ncw debt instruments 1s targeted to be five

years, subjeet 1o negoliation.

(d) ‘The new debt instruments will be guaranteed by each of PAF,
PGL and PAE.

(c) The new debt instruments will be secured against the bank
accounts of the PARD Group and against inter-company loans

amongst the PARD Group.

5] Mosl of the other terms and conditions of the new debt
instruments will, in form and substancc, bc substantially similar to

those governing creditors’ existing claims,

() Creditors may also receive warrants that are convertible into

PARIY’s shares.

(h} In terms of feasibility:
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(i} The cashflow for the repayment of the new debt
instruments is likely to come from onc or more of the following
sources, being: partialientire sale of the Peruvian Business;
declared dividends by CFGL: revenue from the revitalised

Frozen Fish Busincss; and new cquity capital.

(it  Therc is the possibility of early repayment for creditors
if suitable refinancing opporiunities arc identified, in which
case PARD may excrcise its call option under the new debt

instrumenis to make early repayment.

(i) Creditors will have some control over the feasibility of
the scheme through their rights in relation to the operation of
PARD Group’s bank accounts and the approving of its yearly

budget.

57 It was argued by many of the creditors led by BoA, Rabobank and
SCB thatl the Plan was so shorn of detail that it was nothing more than an
attempt to game the system in an effort to procure a moratorium under s
210(10). Heavy rcliance was placed on the decision in Re Conchubar
Aromatics Lid and other matters [2015] BGHC 322 (“Conchubar™). It was
also argued that the Plan was only filed to satisly my dircetion that a plan be

presented to the Court.

38 Conchubar has recognised, following the Malaysian decision of Re
Kuala Lumpur Industries Bhd [1990] 2 MLJ 180, that an order under s
210(10) may be ordered noiwithstanding that an application for a scheme

meeting to be called under s 210(1) has not been made. 1 endorse thal view.

33

617



618

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

Pacific Andes Resources Development Lid [2016] SGIIC 210
and other matlers

59 Where an application is made under s 210{10} only, Conchibar

suggests that two factors are of imporfance:

(a) Is the application made bona fide and not in an an atempt to
gane the system by procuring orders under s 210(10) without any real

intention of putting forward a serious proposal; and

(b} Whether the proposal contained sulficient particularity for the
Court to make a broad assessment that there is & reasonable prospect of
the scheme working and being acccpiable to the genmeral rm of

creditors.

The creditors argucd that the lack of particularity in the Plan indicated that the
Applicants were attempting to game the system, and that they did not have any
intention (o present a serions restructuring plan. This they say demonsirated a
lack of bona fides.

60 1t is correct to say that the lack of particularity could indicate a lack of
bona fides. Equally, seeking a long moratorium under & 210(10) without a
conjoined application under s 210(1) could also suggest that. [lowever, there
is a limit to how far the argument can be taken, To aceepl the argument in the
present context without qualification is to ignore the fact that the Applicants
and the other entitics of the Group have resorted to courl-based restructuring
regimes which Involve ¢lose cowrt scrutiny, It is axiomatic that Chapter 11
procecdings, such as the US Proccedings, entail closc court and crediter
supervision principally because it is a debtor-in-possession regime. 1 am

informed that Peruvian restrucluring laws are modelled on the structure in
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Chapter 11, and will therefore assume that debtors operate under similar

striciures.,

6l A similar level of scrutiny can and does exist in relation to proceedings
under 5 210. It is important to note that there is nothing in the language of s
210{10) that restricls the courl’s power to grant the moratorium subject to such
terms as it deems fit. This is a necessary adjunct of the power under 5 210(10)
as 5 210 is a debtor-in-passcssion tegime, The Court is able to ensure that the
deblor is making a bona fide effort at restructuring by making such orders as it
thinks appropriatc to ensure close serutiny of such effort. These could include
— as a condition to the grant of a8 moratorium — direcling an application under
210(1) w be filed by a certain date, requiring regular disclosure of information
to the court and creditors, providing regular updales to the Court on the status
of the restructuring plan and of satellite proceedings in other jurisdictions, and
where relevant, the formation of ereditor cominittees, and the appointment of a
court representative (at the applicant’s cost) to oversce and repert (o the Courl
and the credilors on the restructuring efforts. In addition, case managemenl
techniques such as cases docketed to judges and case managing the
proceedings (hrough regnlar and frequent case management confercnces
increase the depth of scrutiny. The debtor is kept on a fairly tight leash,
particularly where there is a s 210(1%) application without a s 210(1}

application.

62 Section 210 is a malleable tool that allows the Court to cxcrcise close
conirol over the restructuring process thereby assuaging the concerns of
creditors that the debtor, notwithstanding that it is inselvent, remains in

possession and is managing the restructuring efTerts. The Court in my view is
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able to build in sufficient safcguards, through control mechanisms, into its
orders. This as well as the case management techniques referred (o carlier
enablcs the Court to sirike a balance between the competing interests of the

deblor and ils creditors.

63 The creditor’s argument makes the sufficiency of particulars a
comerstone for the making of the order under s 210{13). They say that is what
Conchubar says or requircs. 1 think the argument misreads Conchubar and
does not consider why particularisation was considered as important in the
first place. The argument also ignores the reason why the Plan is short of

details.

64 In my view, particularisation scrves two important functions at the
stage of a s210(10) application. First, the insufficiency of particulars could be
an indicium of an absence of hona fides. However, that has to be scen against
a milicu of other relevant considerations. The present case is clearly
illustrative of that. The thinness of details in the Plan is principally down to it
being contingent on the Peruvian Proceedings and the US Proccedings which
¢oncern the most valuable asset — the “crown jewel” — of the Group, namely
the Peruvian Business. There therefore exists a cogent and reasenable
explanation for the paucity of details, which the Court must take into account
in the assessment of buna fides. Conchbar in fact makes the same point (at

[11] and {16]) where is stated as {ollows:

11 ... What was required, following Re CGAE Pty Ltd [1962] VR
252 [“Re GAE"}, was that the particulars of the scheme gave
more than a general layout, so that the court would be able to
determine if the scheme was feasible, and that the intention to
invoke the section was bona fide.
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16 In the present case, lhere was nothing that would
indicate that the proposal was neot bona fide. The
particularisation has bheen exumined above. Sufficient
particulansation is relevant to the assessment of bona fides, as
it shows that there is serious tntent and thought. There was
nothing either that indicated that the propusal was so bad
that it would likely be rejected outright.

[emphasis added]

05 The second function that particularisation serves is to emable the
Courl, not the creditors, 1o make a broad asscssment that there 1s a reasonable
prospect that the scheme will work and be acceptable to the general run of
creditors: sce Conchubar (at [12]). As Conchubar correctly noted (at [12]), the
task is not to undertake a close scrutiny of the merits of the proposal or its
viability and likely acceptance by the creditors. Nor should the Court attempt
to place itself in the shoes of different creditors with differcnt exposurcs,
commcreial motivations and appetite for risk. That would be an impossible
task for the Court. Accordingly, the Courl, as eppesed to the creditors, has to
be satisfied on a broad asscssment that there is a plan that has a rcasonable
prospect of working and being acceptable w0 the general run of creditors.
Sufficiency of particulars is an aid in this regard. In undertaking this
asscssment, the Court should not carry out a vote count for the sound reason
that the plan is still being discussed, negotiated and developed between the
debtor and ils creditors before it is ready to be placed at a scheme meeting for
a vote. Creditor opposition is obviously relevant but in the face of significant
creditor support for the plan, the Court should not engage in a vote count.
Such support could be taken as an indicator that there is 4 reasonable prospect

of the plan being acceptable to the general run of creditors: {sec Conchubar at

(1zn.
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66 [n this regard, | note that in Re Gae Pre Ltd [1962] VR 252, the Court,
when considering the iz pari materia provision in Australia, cxpressed the

following view (at 256}:

There musl, howcever, be at least & scheme the general

principles of which have been defined, and which, though it

may mneed completion by the addition of delails such as

schedules of creditors and their debts, is nevertheless at a

stage at which the Court would be justified in ordering a

meeting of creditors. ...
[ am unable to accept this view insofar as it suggesis that it the plan at the
stage of a s 210(10) application must have reached a level of maturily that
warrants the Court calling for a scheme meeting at a convening hearing under
s 210(1). T do believe that such an approach is not only inconsistent with
Conchubar, but is also not warranted by the lenguage of s 210(10). Once it is
accepted that an application under s 214{10) may be delinked from an
application under s 210(1), in a situation where they are. il is not
inconceivable and perhaps cven likely that the plan that is placed before the
Court in a s 210{1¢) applicalion may differ from that which is placed before
ihe Court in a convening hearing. It seems morc than possible that the terms
and details of the compromisc may change by the time the convening hearing
takes place. The plan in a s 210(10) application may very well be nascent as
time may be required to discuss and negoliate a more detailed plan belore it s
prescnted al 4 convening hearing. As such, I do not see why the plan at the

point of a 210(10) application must have the attributes suggested in Re Gae.

67 The argument was made that the words “any such™ in s 210(10}
indicates that the view is Re Gae is correct. While that is a possible reading, I
would prefer to read the words as a refercnee to the fact that a plan has been

proposed in a s 210{10) application that will be followed by a plan presenicd
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to the Courl at the convening hearing. It does not in my view mean that both
plans are the same but for some difference in detail. The words “any such” is a
reference to the fact that a plan thal has been proposed in each instance as
opposed Lo those plans being the same or similar. To construc otherwise would
be to not recognise the fact that the plan will cvolve between the applications
under ss 210(10) and 210(1). In my view, what is required is thal the debtor
has proposed a plan in a kona fide application under s 210{10) with the
intention of following through with a convening hearing thereafier under s
210{1) which may or may not involve a plan on exactly the same tcrms. The
assessment that the Court makes as to the feasibility and acceptability of the
plan to the general run of creditors at the stage of an application under s
210(10) is limited to that plan only. Any shorlcoming in the particulars of the
plan will have to be cxplained away by cogent, credible and reasonable
reasons. [ hasten to add that my remarks should not be in any way be read as
an inviation to file an application under s 210{1%) without a plan - s 210(10)
does not allow for that, [t should also not be read as a licence (o file plans
without adcquate particulars. The Court will scrupulously scrutinisc the

reasons offored if that were to happen.

68 Ultimalely, the key consideration appears to me to be the question of
bana fides — is there a bona fide intention to invoke s 210(10)? [n this regard,
the further question is whether therc is a sound reason why the Plan is short of
particulars? T am persuaded, at least for now, that having examined the Plan
and the circumstances, there is a hona fide attempl in the circumstances ©
propose a compromisc or arrangement between the Applicants and their
creditors. Tt seems clear that the shortness of details in the Plan is readily

cxplained by the absence of an oulcome in the Peruvian Procecdings and the
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TS Proceedings. 1 am also satisfied, on a broad assessment, that there is a
reasonable prospect that the Plan is acceptable to the general Tun of creditors.
In this regard, I have placed some reliance on the significant support from
some creditors [or the Applicants’ applications. [ am cognisant that support for
these applications does net necessarily mean that there is also support for the

Plan. However, as | have not heard otherwise, T conclude as [ have done.

The Threshold Iysue

6o The creditors who seek to set aside the PARD Orders and the Obligors
Orders arguc thai as they collectively hold more than 25% of the debt owed by
the Applicants, the scheme will never receive the approval of the requisite
majority of creditors al 1 scheme meeting. As such, it would be futile 1o grant
or extend a moratorium under s 210(10). The creditors” argument is premised
on an cxtension of Re Ng Huat Foundations Pte Lid [2006] SGIIC 112 (“Re
Ng Huat”) to a s 2L0(10) application. Re Ng Huat held that a courl in
convening hearing should consider whether there is a realistic prospect of
approval of the requisite majority of creditors under the Act, both in (erms of
value and numbers. Jf the prospect is not realistie, a scheme meeting ought not
to be ordered. Re Ny Huar was cited with approval by (he Court of Appeal in
The Roval Bank of Scotlund NV (formerly known as ABN Amro Bank NV} and
others v TT International Ltd and another appeal [2012] 2 SLR 213 and this
court in Re Punj Lioyd Pte Lid and another matter [2015] SGHC 321,

70 It would be apparent from my remarks on the Particularity lssue that 1
do not belicve that it would be appropriale or indeed correct to apply Re Ng
Huat 10 a s 210(10) application. It seems sclf-evident that if the plan that is
before the Court for the purpoese of a s 210{10} application is liable o or
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capable of evolution and change beeause it is nascent and subject to discussion
and negotiation, taking a straw poll of creditors al that stage would not be
justified. Conchubar (at [12]) has warned against this, suggesting that a closc
scrutiny of the likely acceptance of the plan by creditors vught to be avoided
when the Court makes the broad assessment. [t is a matter of common logic
that as the plun evolves, creditors are prone to change their position based on
their commercial motivations, Indeed, [ note that one creditor, UOR, has
changed its position from unequivocal opposition to neutrality. Accordingly,
to make an assessment of crediter support at the stage of a s 210010}

application is premature.

Conclusion on the x 210(10) Issue

71 1 therefore (ind that the Plan salisfies s 210{10}. In addition, [ am of the
view that the fact that more than 25% of the creditors will presumably opposc
any scheme that the Applicants put on the table is no reason lo set aside the

PARD Orders and the Obligors Orders.

Some ohservations

72 In the final analysis, the approach that T have taken (o the construction
of § 210(10) is not only justified as a maller of principle but warranted in
present day circumstances where cross-border restructurings are increasingly
becoming common, given the proliferation of cross-border investments and
trade. Where busingsses entities arc intcrconnected and cross-border in nature,
it is only Lo be cxpected that restructuring of such business entities is
undertaken on a composite, interconmected and inter-related basis. The

formulation of such a composite plan is a long, involved and complicated
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exercise simply by reason of the involvement of multiple jurisdictions with
different restructuring regimes and the interweaving of multifarious business
and creditor interests. The individual plans for the units that collectively make
up the composite plan will therefore take time to formulate and finesse. The

Courts must recegnise and not tum a blind cye to this reality.

73 The present case is illustrative of this reality. PARD, having listed and
borrowed in Singapore (in the case of the SGD Bonds) and having operations
herc sccks to restructure its debts in Singaporc. Its principal asset is its equity
in the Peruvian Busincss through its indirect holding in CFGL. This makes
PARD’s restructuring plan here heavily contingent on the plan for the
Pcruvian Business and the restructuring of CFGL. It therefore scems to me
incorrect to assert that PARD has not satisfied s 210(10) and Conchubar
because it has not offered a Meshed out plan, This ignores the fact that PARD
cannot restructure in isolation as it is effectively a holding company and its
restructuring will depend on the value maximisation of its operating units, The
creditors in extending credit to PARD must have reasonably anticipaled this

paradigm. They should not be so willing w argue without reference to this.

74 1 should point out that in the course of arguments, I raiscd the question
that if the crediturs’ argnment werc accepted on the Particularity Issue, a
company in & situaiion such as PARD’s would face significant difticulty in
resiructuring under s 210. The rcsponse which [ received, which implicitly
acknowledged the point 1 made, offered the solution that PARI} could apply
for a provisional liquidator in Bermuda as it was incorporated there. T found
this response to be not very satisfactory. First, it is axiomatic that the

provisional liquidator will then take charge of the restructuring as it is scttied
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law that the appointment of a provisional lquidator effectively displaces
menagement save (or some residuary responsibililics (sec Re Union Accident
Insurance Co Ltd [1972] 1 WLR 640 and Walter Weon on Company Law
(Sweet & Maxwell Asia, 3rd Ed, 2009) at para 17.98}. This was acknowledged
in the response. This seems to go against the grain of, and indeed is anathema
to, @ dehtor-in-possession regime under s 210. Second, the suggestion in (he
response only has the potential to work where the company is incorporated
elsewhere. If the company is incorporated here, it will have (o resort to an
application for judicial management to sceure the benefit of a moratoriurm
thereby displacing management once again. Therc would therefore be no
scope for the application of a debtor-in-possession regime under s 210. I
seemcd to me that the solution to the problem did not lic in the response [ had
received but instead in the intcrpretation of the statutory language of s 210 that

I have arrived at.

75 I make an additional point. This casc is also illustrative of the need for
communicalion and cooperation belween couwrts and the insolvency
administrators of the respective insolvency proceedings in the fermulation of
what is effcctively a group restructuring plan. It scems axiomatic that such
communication and cooperation will not only facilitate the formulation of the
plan but also foster better understanding and resolution of issues involving and
between the respective proceedings, and strengthen comity in the process. |
had strongly encouraged the Applicants in the earlier hearings to come
together with the insolvency representatives in the respective proceedings to
formnulate protocols for such communication and cooperation, subject to
approval by the rclevant courts. The Applicants unfortunately did not take my

suggestion forward citing their batlles with the creditors here and ¢lsewhere as
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a primary reasen. 1 do not think thal this is at all a satisfactory or persvasive
reason. 1 reilerate my call for such a protocol to be formulated and
implemented, at the very lcast with the US Proceedings. 1 hope that at least

this Lime, my encouragement is purstied with vigour.

76 The importance of having a channel for communication and
recognising comity became readily apparent to me when it was brought to ny
attention in the course of argument that one of the main reasons for wanting to
restrict the moratorium to territorial limits was so that a provisional liquidator
could be appointed at PARD’s place of incorporation, Bermuda, on
application by certain creditors. This was with a view lo taking contrel of the
US$ Proceedings and thereby the Peruvian Proccedings. The intention, it would
seem, was to stop both proceedings in order to effect a sale of the Peruvian

Business. This troubled me.

77 Apart from the small matter of the appointment of a provisional
liquidaior being antithetical Lo a deblor-in-posscssion restructuring of PARD
in Singapore, it scemed apparent that the intentions of the creditors, or at least
some of them, could very well render the restructuring elfort here nugatory,
given the importance of the Peruvian Business to PARDY’s efforts in this
regard. This was difficult lo accept given that the bondholders of the SGD
bonds only had recoursc to PARD, and had subscribed to the bonds on the
basis of, Jnfer alig, the valuc of PARD s interest in the Peruvian Business. It
would scem thal the creditors who wete infent of proceeding in this manner
might not be in the same boat. Tl may very well be that the compesite
restruciuritg plan approved by the creditors will eventually invelve a managed

sale of the Peruvian Busincss as an important integer of such a plan. However,
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that is not (he same as a sale by a provisional liquidator as an essential step in
the process of liquidation. Tt is also not inconceivable that such a plan will not
ncoessarily involve the sale of all or any parl of the Penwvian Business.
Therefore, the sleps envisaged by the creditors did cast a potential pall on the
proccedings under s 210 which this Court has cxercised subject matter
jurisdiction over, at least insofar as PARD. It would therefore scem that any
application envisaged by the creditor ought to have the bencfit of
communication between this court and the relevant court in Bermuda, and
perhaps even the Court having charge of the US Proceedings. will take this
oppertunity to cncourage the parties to enler into a protocol that permits

communication between the Courts in Bermuda and Singapore on that issue.

78 In this regard, 1 draw reference to the judgment of the Supreme Court
of Bermuda in Ke Contef Corporation Ltd (2011] SC (Bda) |4 Com
(“Contel”) (at [11]). There, a Bemmuda incorporated company applied for
recognition of scheme sanctioned in Singapore. It should be noted that PARD
is also Bermuda-incorporated. The company had brought no parallel scheme
in Bermuda. Kawaley J (as he then was) in the Supreme Court of Bennnda
rocognised the order of Quentin Loh J in Singapore sanctioning a scheme. Tn a
judgment which T shall describe as progressive, Kawaley I, who has since
assumed the position of Chief Justice, applied the principle in Cambridge Gas
Transpori Corporation v The Official Comminee of Unsecured Creditors of
Navigator Holdings Plc |2007] 1 AC 508 in granting recognition to Loh I's
order. This casc illustrates the importance of comity and the need to grant
recognition where it is appropriate to do so in the particular circumstances of
the casc. This is entirely in step with the vicws expressed by the Court of

Appeal in Beluga Chartering and this Court in Re Opti-Medix Lid (in
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liguidation) and another matier [2016] 4 SLR 312. There could therefore be
value in allowing the restructuring efforts of PARD in Singapore to run their
course insofar as they are allied to the outcome of the cfforts in the US
Procecdings and Peruvian Proceedings, subject 10 adcquate supervision by the
Court in all three proceedings. To this end therefore, 1 would invite parties to
bring these grounds and the notes of arguments in thesc proceedings to the
attention of the Honourable Court in Bermuda that may hear any application
for the appointing of a provisional liquidator over PARD, and encourage
partics to enfer into a protocol for communication between the Courts m

Bermuda and Singapore on that issue.

Conclusion

79 In conclusion, I set aside the Obligors Orders, save as regards PAF,
and vary thc PARD Orders by limiting the moratorium thereunder to
proceedings n Singapore. As no application has been filed as regards PAF, 1
am unable to address the setting aside of the Obligers Orders insofar as they
relate to PAF, However, in the light of my views, I declined to grant the
application for extension of the moratorium as regards PAF. That moratorium

expircd on 26 September 2016.

80 In addition, [ am minded to allow PARD’s application to extend the
moratorium under the PARD Orders, subjcet to the variation in [80] above,
and would like to hear parties on the period and the terms upon which such
extension ought (o be granted, and on costs. I note that in the light of my
conclusion that the PARD Orders do not operate extraterritorially, Maybank
has informed me that it is not pursuing that part of its application in Summons

4008 of 2016 for orders that PARD and its directors undertake to all creditors
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that PARD will be subjcct to Singapore law as rcgards unfair preference and
ransactions at undervalue. For the same reason, BoA has also indicated,
subject to instructions, that it is likely to not pursue that part of its application
in Summons 3857 of 2016 seeking leave to commence winding up

proceedings against PARD, whether here, in Bermuda or elscwhere.

81 Finally, I would likc to record my appreciation to counsel for all
parties for their assistance to the Court on the challenging issues that have
been canvassed in this casc. Their assistance was articulate, thorough and
invaluable, and was of immense use 1o me in coming to the conclusions that [

have.

Kannan Ramesh
Judicial Commissioner
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Cavinder Bull, SC, Blossom Hing, Mohan Gopalan, Teri Cheny and
ChanWei Meng (Drew & Napicr LLC) for the applicant:

Thio Shen Yi, SC, Alexander Pang, Gvan Ng and Pamela Chan
{TSMP Law Corporation) for Bank of America, N.A;

Chelva Rajsh, SC, Zara Chan and Mepan Chia (Tan Rajah & Cheah)
for Sahara Investment Group Pte Lid;

Andre Manium, $C, Tan Mei Yen, Yu Kanghao, Vithiya Rajendra
and Avinash Selvarajah (WongPartnership LLP) for Cooperaticve
Rabobank U.A., Standard Chartered Bank (Hong Kong} Limited and
DBS Bank Ltd;

Lee Eng Beng, SC, Mark Cheng, Matthew Teo and Zhao Jiawei
{Rajah & Tann Singapore LLP} for Malayan Banking Berhad;
Suresh Nair and Nicole Foo (Advocatus Law LLP) [or Informal
Steering Committee;

Nish Shetty and Keith Han (Cavenagh Law LLP) for Steering
Committce of Bondholders;

Kwek Fei Joseph, Bondhalder, in person; and

Wang Chan Tak, Bondholder, in person.
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Annex 1

Date Application Filed by Purpose

1 July 2016 05 668/2016 PARD For moratoria under s
210(1) for PARD, PAF,
PGL and PAF until 3]
January 2017

4 August 2016 | OS5 0668/2016 | PARD To extend the 1 July 2016

{SUM 3813 Order ull 12 February

2017

& August 2016 0S8 668/2016 | BOA To, inter alia, limit the 1

(SUM 3857) July 2016 Order 10 PARD

12 August 2016 | 08 812/2016 PGI. For moratorium under s
21010 until 15 February
am7

12 August 2016 | OS5 81372016 PAE For moratorium under s
2L0(10) untl 15 February
2017

12 August 2016 | OS 814/2016 PAF For moraterium under s
210{10% until 13 February
2017
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17 August 2016

0S 6682016
(SUM 4008)

Maybank

To sel aside the PARD
Orders and in the cvent
that the PARD Orders arc
maintained or varicd, for
an undertaking that PARD
will  be  subject  to
Singapore law of unfair
prefercnees and

undervalue transactions

19 August 2016

0S 81372016
(SUM 4030)

Maybank

To sct aside the 15 August
2016 Order (part of the
Obligor Orders) and in the
cvent that the order is
maintained or vaned, lor
an undertaking that PAE
will  be suhject to
Singapore law of unfalr
prefcrences and

undervalue transactions

19 August 2016

0S 81272016
(SUM 403 1)

Maybank

To set aside the 15 August
2016 Order (part of the
Obligor Orders) and in the

event that the order is

maintained or varied, for
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“an undertaking that PGL

will  be  subject to
Singapore law of unfair
preferences and

undervalug transactions

6 Seplember | OS  668/2016 | PARD To extend the PARD

2016 (SUM 4325) Orders (ie, the 1 July 2016
Order as varied by the 8
August 2016 Order) until
13 Janmary 2017

& September | OS5 812/2016 | PGL To extend the 15 August

2016 (SUM 4326) 2016 Order (parl of the
Obligor Orders) until 13
Junuary 2017

4 Scptember | OS5 813/2016 | PAE To extend the 15 August

2016 (SUM 4327) 2016 Order {part of the
Obligor Orders) until 13
January 2017

6 Scptember | OS5 814/2016 | PAF To extend the 15 Aungust

2016 (SUM 4328) 2016 Order (part of the
Obligor Orders) until 13
January 2017
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9 September | OS  668/2016 | Steering For, inter afia, lcave to file
2016 (STIM 4439) Committee | an  affidavit in  the
of proceedings
Bondholders
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Annex 2

Pacific Andes
International
Holdings
Limited
(“PATH™

66%

Pacific Andes
Resowrces
Development
Limtied
{“PARD™Y

100%%

Richtown
Developinent
Limuted

[2016] SGIIC 210

1
. |l
Processing and
Distribution !
Business !

]

100% |

(olden Targel
Pacific Limited

57.92%!

i
China Fishery Group :

Frozen Fish

Golden Target
Pacific Limited

China Fisheries
International
Limited (“CF1L"™)

Pacific Andes
Enterprises
{BVI} Limited

CFG Peru
[nvestments Fe,

Ltd.

Parkmond Group
Limited

Facific Andes Food
{Hong Kong)
Company Limited

Peruvian Business

h
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COURT QF APPEAL
ANTONY GIBBS SONS v. LA SOCIETE INDUSTRIELLE ET COMMERCIALE DES METAUX
25 Q.B.D, 399

DATE: 1890 June 26,

COUNSEL: R, T, Reid, G.C., and R. 5, Wright, for the plaintiffs.
Kennedy, Q.C., and H. Tindal Atkinson, for the defendants.

SOLICITORS: For plaintiffs: Johnsen, Budd, Johnson.
For defendants: Murray, Hutchins, Stirling.

JUDGES: Lord Esher, M.R., Lindley and Lopes, L.JJ.

HEADNOTE: Contract - Confiict of Laws — Foreign Bankruptcy or Liquidation, Discharge by - Lex
Loci Contractus - Law of Domicit — Stay of Proceedings - Judicature Act, 1873 (36 37 Vict. €. 65),
5. 24, sub-s. 5, 5. 39,

A party to a contract made and to be perfermed in England is not discharged from liability under
such contract by a discharge in bankruptcy or liquidation under the law of a foreign country in
which he is domiciled.

APPEAL from the judgmant of Stephen, 1., at the trial. The action was for non-acceptance of
certain quantities of copper purchased by the defendants, a French company, from the plaintiffs,
who were merchants carrying on business in London.

The facts, so far as material, were as follows: -

Cantracts for the purchase of copper by the defendants from the plaintiffs had been effected
through a broker on the London [*400] Metal Exchange, who in each case drew up and sent ta
the parties bought and sold notes in the usual way, which were retainad by such parties, By
these notes the contract was expressed to be subject to the rules and regulations of the London
Metal Exchange indorsed thereon; the copper was to be delivered at Liverpool; and payment was
to be made in cash in London against warrants.(1} The defendants were a trading company
created under and by virtue of certain statutes and articles of association according to the law of
France and which carried on business in Paris. It appeared that such company had, since the
making of the contracts and before the action, gone inte liquidation in France, a judgment of
judicial liquidation having been pronounced against it by the Tribunal of Commerce of the Seine.
The failure to accept a portion of the copper contracted to be purchased by the defendants had
taken place hafore the judgment of liquidation; but the deliveries of the remainder of the copper
did not become due until after such judgment, The defendants gave notice to the plaintiffs that
they should not accept such copper, which was therefore not tendered, Notice having been given
to the plaintiffs by the liguidator in France that they must come in and prove any claim they had
against the defendants or such claim would be harred, and they would be excluded from any
share in the distribution of the assets, the plaintiffs thereupon sent in a claim in the liquidation for
damages in respect of the loss sustained on resale of the copper. Such ¢laim howaver contained a
reservation of all rights in regard to the action in England which was then pending. The liguidator
rejected so much af the claim as concerned the portion of the copper delivery of which was not
due until after the judgment of liquidation, on the ground

{1) Tt has been thought sufficient for the purposes of this report to summarize the
effect of the facts with regard to the making of the contracts as above. A question
was raised in argument whether they ought to be considered as made in England,
and therefare English contracts, or not; but the Court, as will be seen, were clearly of
opinian on the facts that the contracts were English contracts. This question turned
on the detailed facts of the transactions, which were somewhat more complicated

hiltpe:ifwsaray unisel callloydala/2B0BD339, himl 17
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than as above; but it has not been thought that this point involved any question of
law such as called for a report,

[*401] that no such claim was admissible according to French law. The plaintiffs thereupon
commenced proceedings in the French Court te establish their right to claim in the liquidation for
the full amount claimed, which proceedings were still pending, Evidence was given by French
experts as to the effect of the liquidation proceedings in France according to the French law. It
was contended for the defendants, in substance, that the evidence shewed that such proceedings
had the effect of dissolving the company for all purposes but liquidation, vesting the entire
administration of its assets and affairs for the purposes of the liquidation in the liguidator, and
preventing any action from being maintainable against the company; and further, that with
regard to the copper of which delivery did not becerne due untit after the judgment of liquidation,
the French law was that the vendars might deliver the copper to the liquidatar and prove for the
price; but as they had not done so, and the copper was not delivered, the contract was cancelled
and no claim for damages for non-acceptance was admissible.(1) It was, therefore, contended
that either the liguidation proceedings were a defence to the action, or that they formed a ground
on which the judge ought to order a stay of proceedings. The learned judge gave judgment for
the plaintiffs for the loss sustained on resale in respect of all the copper, including that of which
delivery was not due until after the liquidation,

Kennedy, Q.C., and H. Tindal Atkinson, for the defendants. It may be that there was no discharge
of the defendants from liabiiity in the technical sense in which the term is used in English
bankruptcy law; but the effect of the French law of liquidation is that the company is dissolved for
all purposes but liquidation, and no action will lie against it, the administration of all its assets
and affairs being vested in the liquidator; and therefore the same guestion arises substantially as
in the case of a discharge of the

{1} The evidence given with regard to the French law of liquidation was lengthy, and
its effect not altegether clear; but it has not been theught necessary to ga into It in
detail, because, as will be seen, the judgment of the Court proceeded cn the footing
that, even if there were in French law what amounted to a discharge of the
defendants from liability, it would not be a defence to the action.

[*402] defendant by the bankruptcy law of a foreign country. This company was domiciled in
France, and only existed by French law, and after the judgment of liquidation the company was in
French law non-existent for the purpose of being sued. With regard to the breaches of contract
subsequent to the liquidation, by the French law the contracts were cancelled and no claim could
be made for damages for non-acceptance. Therefore, with respect to those breaches there was
what was equivalent to a discharge of liability. The result of the authorities is that, where a
deblor is domiciied in @ foreign country, and by the bankruptcy or liquidation law of such country
the administration of the assets of such debtor is vested in a trustee in bankruptcy or liquidator,
and an action against the debtor is rendered not maintainable, the law of England, in accordance
with the principles of international law on the subject, recognises and gives effect to the foreign
bankruptcy or liquidation; and therafore that the effect of the liquidation in this case is to operate
as a bar to the action in England. The English law recognises the title of the Erustee or liguidator
in the foreign bankruptcy or liquidation, and therefore the creditor is not to have a right to the
assets in this country, which ought to go to such trustee in bankruptcy or liquidator abroad, to be
administered in the bankruptcy or liquidation there. The plaintiffs here have proved in the French
liguidation, and therefore have assented to the jurisdiction of the French court and are bound by
the French law. If the liguidation in France is not technically an actual defence to the action, it is
submitted that the pendency of that liquidation and of the claim of the plaintiffs under it, affords,
at any rate, a graund for staying proceedings in the action under s. 24, sub-s. 5, of the
Judicature Act, 1873, Under that section and s, 39, the learned judge at the trial had power to
grant, and ought to have granted, a stay of proceedings on that ground befare judgment, or at
any rate it ought to be granted after judgment, and this Court can grant it now. [They cited Effis
v. McHenry {1); Story, Canflict of Laws, ss. 340, 342; Phillips v. Allarn (2); Ex parte Robertson

{3);
{1) Law Rep. 6 C. P. 228. (3) Law Rep. 20 Eq. 733.

[*403] Bartley v. Hodges [1); Solomons v. Ross (2); Sill v. Worswick (3); In re Davidson’s
Settlemnent Trusts {4); Phosphate Sewage Co. v. Lawsen Sons’ Trustee (5); Westlake, Private

hittp:tiwewow, Unisat.cafloydalad 26GIE D 399, himl 217
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International Law, ss, 125, 226; In re Artola Hermanas {6); Baldwin v, Hale (7); Quelin v.
Moisson (8); Quin v, Keefe {9); Smith v. Buchanan {10}, Lewis v. Owen (11}; Ogden v. Saunders
{12}; Fdwards v. Ronald. (13)]

R.T. Reid, Q.C., and R. 5. Wright, for the plaintiffs. The evidence does not shew that the
defendants were discharged by the French law. But, if they were, it would be no defence to the
action or ground for staying proceedings. These contracts were English contracts, made and to be
performed in England. There is no authority to shew that a party to such a contract in England
can be discharged by the law of a foreign country, whether the country of his domicil or not. The
plaintiffs are not bound by the law of France, and cannot be taken to have contracted with
referance to it. The consequences of the proposition for which the defendants contend would be
most startling. It would mean that, whenever an Englishman makes a contract in England with a
subject of some foreign country, he is liable to have such contract cancelled by the law of such
foreign country however unjust or unreasonable, though he could have enforced it in his own
country. Smith v. Buchanan (10) is an authority which is directly to the contrary. The proof sent
in by the plaintiffs in the liquidation was conditional only, and reserved all rights in the actien, It
did not involve any assent to the French law, [They cited Foote, Private International
Jurisprudence, p. 381.] Kennedy, Q.C., in reply.

LORD ESHER, M,R. In this case the defendants, a French company, entered into negotiations for
the purchase of copper

{1) 1 B. S. 375.

{2) 1 H. Bl 131.

{3) 1 H. Bl 665,

(4} Law Rep, 15 Eq. 383.
(5} 5 Court Sess, Cas. 4th Series, 1125, 1138,
(6) 24 Q. B, D, 840,

(7} 1 Wallace, 223.

{8} 1 Knapp, P. C, C. 266.
() 2 H. Bl. 553,

(10) 1 Eask, 6.

{11) 4 B. A. 654.

{12) 12 Wheaten, 213, 366.
{13) 1 Knapp, P. C. C. 259.

[*104] through a London metal-broker, who effected contracts between them and the plaintiffs in
England in the ordinary way. He drew up hought and scld notes, by which the contract was
expressed to be according to the rules of the London Metal Exchange. One of these notes he sent
to the plaintiffs, and the other he sent to the defendants; and both parties retained the notes so
sent te them. The contracts were for the purchase of copper to be delivered in Engtand. Tt
appears to me impossible to deny that these were English contracts. The contracts being so
made, the defendants became bound to accept the copper contracted to be sold. The plaintiffs
were always ready and willing to deliver the copper; but the defendants were not ready to
accept, and absolved the plaintiffs from tendering it. Consequently, according to English law, the
plaintiffs are entitled to sue the defendants for non-acceptance of the copper, the measure of
damages being the difference between the contract and market price at the time of the breaches
of contract. But the defendants are a French company domiciled in and gavernad by the law of
France. They have been, by a judgment of the Tribunal of Cormmerce of the Seine, pronounced to
be in judicial liquidation. It was asserted by the defendants by way of defence to the action that
the pronouncing of that judgment by the French tribunal by the law of France operated as a
discharge of the defendants from liability to an action on the contracts; and it was asserted that it
s0 discharged them in more than one way, It was said that such a judgment dissolved the French
company, sa that it no longer existed, and so dissolved their liability to be sued on the contracts,
It was further said, that the fact of the plaintiffs having by their agents offered proof of their
claims before the French tribunal operated as a discharge of the defendants’ liability to this
action. It was further said, as te part of the claim, that by the law of France, whare a company is
in liquidation as in the present case, and there is a contract for the acceptance of goods by such
company at a date subsequent to the judgment of liquidation, the vendors cannat prove for
damages for the non-acceptance; they can elect to deliver the goods to the liquidater and prove
for the price; but, if they do not so elect and the goods are not delivered, the effect is that the
contract is cancelled and the [*405] purchasers discharged. Such are the contentions set up by
hitp: o uniset Cafloydata/250B0392 himl ki
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the defendants by way of defence. Then they raise a further point. They say that the judgment
against the defendants cught not to have been pronounced, but the judge ought to have stayed
the proceedings befare judgment, or that, on giving judgment, he ought to have stayed further
proceedings genarally. The plaintiffs contend, that there was no discharge of the defendants from
their obligations under the contract, according to the law of France; but they go further, and
contend that, assuming that thera was such a discharge by reason of the liquidation proceedings,
and that such discharge was for this purpose equivalent in France to a discharge in bankruptcy
according to English law, yvet such discharge would be no answer to an action in England upon an
English contract, We have to decide the gquesticns so raised, or such of them as it may be
necessary to decide for the purposes of this case. The gquestion really is, whether anything has
been proved which is an answer to the plaintiffs’ action in this country according to the law of
Englend. It is clear that these were English contracts according to two rules of law; first, because
they were made in England; secondly, because they were 1o be perfaormed in England. The
general rule as to the law which governs a contract is that the law of the country, either where
the contract is made, or where it is to be so performad that it must be considered to be a
contract of that country, is the law which governs such contract; net merely with regard to its
construction, but alse with regard to all the conditions applicable to it as a contract. T say
"applicable to it as a contract” to exclude mere matters of procedure, which do not affect the
contract as such, but relate merely to the procedure of the court in which litigation may take
place upon the contract. The parties are taken to have agreed that the law of such country shali
be the law which is applicable t¢ the contract. Therefore, if there be a bankruptcy law, or any
other law of such country, by which a person who would stherwise be liable under the contract
would be discharged, and the facts be such as to bring that law inte operation, such law would be
a law affecting the contract, and would be applicable to it in the country where the action is
brought.

[*406] That, at any rate, is the law of England on the subject. So, where a contract is made or is
to be perfarmed in a foreign country, so as to be a contract of that country, and there is a
bankruptcy law, or the equivalent of a bankruptey law, of that country, by which, under the
circumstances that have occurred, a party to the contract is discharged from liability, he will be
discharged from liability in this country, But it is only in virtue of the principle which I have
mentioned that such a discharge from a contract takes place. It is now, however, suggested that,
where by the law of the country in which the defendants are domiciled the defendants would,
under the circumstances which have arisen, be discharged from liability under a contract,
although the contract was not made nor to be performed in such country, it cught te be held that
they are discharged in this country, It seems to me obvious that such a proposition is not in
accordance with the principle which [ have stated. The law invoked is not a law of the country to
which the contract belongs, ar one by which the cantracting parties can be taken to have agreed
to be bound; it is the law of another country by which they have not agreed to be bound, As Lord
Kenyon said, in Smith v. Buchanan (1}, it is sought to bind the plaintiffs by a law with which thay
have nothing to do, and to which they have not given any assent either express or implied. The
proposition contended for seems to me to contravene the general principle to which 1 have
alluded as governing these matters, and to suggest a principle far which there is no foundation in
law or reason, Why should the plaintiffs be bound by the law of a country to which they do not
belong, and by which they have not contracted to be bound? Therefore, if it were true that in any
of the modes suggested the defendants were by the law of France discharged from liability, I
should say that such law did not bind the plaintiffs, and that they were nevertheless entitled,
according to English law, to maintain their action upon an English contract. I should say, toa,
that, if the contract had been made in any foreign ¢country other than France, the plaintiffs could
sue upon it in this country, and their action would not be affected by the law of France, In that
case the law of

(1) 1 East, 6.

[*#407] such other foreign country would govern the contract, That would be the conclusion I
should come to, even supposing that the propositions stated by the defendants as to the law of
France were in fact made out. It is not necessary, in the view 1 take, to determine whether they
were ar not. I must say that I do not think it was ciearly made out that, in any of the modes
suggested, the defendants were by the law of France discharged from liability, I wish te base my
judgment, however, on the assumption that they were so discharged. [ say that, assuming that
ta be so, the suggestion that the defendants would be discharged in this country by a law of the
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country of their domicil is altogether outside the general principle that geverns such matters, and
cannot be supportad. Is there any authority to that effect? I think that the point has been decided
by what Lord Kenyon said in Smith v. Buchanan, (1) I agree with the observation of Mr.
Westlake, who says that Lord Kenyon's view was that the defendant’s domicil was immaterial,
and T think that he put the case upon the principle that the law of the country of the contract was
the law that governed not only the interpretation of the contract, but aiso all the subsequent
conditions by which it was affected as a contract. It has been suggested that, in the case of
Bartley v. Hodges {2), Lord Blackburn has doubted the correctness of this view, and has used
expressions indicating that a discharge in the country of the defendant’s domicil would be
recognised in an English court, although the contract was not made in that country. I do not give
much weight to what he said merely during the argument. [ agree with the suggestion of the
plaintiffs’ counsel as to this, viz., that he was criticising the language of the plea which said that
the defendant was resident, not that he was domiciled in Victoria. But, when I come te the
judgment which he ultimately gave, my view of it is that he meant to accept the view taken by
lL.ord Kenyon, and since adapted by several text-writers on the subject. He said, in giving
judgment: "The law on this subject is laid down in Story, Conflict of Laws, s, 342, 5th ed. Having
stated in previous sections that the discharge of a contract by the law of the place where it was
made or to be performed will be a discharge everywhers,

{1) 1 East, 6.
{2} 1 B. 5. 375.

[*408] he goes on ta say: 'The converse doctrine is equally well astablished, namely, that a
discharge of a contract hy the law of a place where the contract was not made or to be performed
will not be a discharge of it in any other country. Thus it has been held in England that a
discharge of a contract made there under an insolvent Act of the State of Maryland is no bar to
suit upon a contract in the Courts of England.' For this he cites Smith v, Buchanan (1), and
proceeds: 'In Ametica the same doctrine has obtained the fullest sanction.' In addition to that, we
have the same doctrine pretty distinctly laid down and acted on in Phiflips v. Aflan.” (2} It seems
to me clear that the meaning of what Lord Blackburn so said is, that he accepted the law as laid
down by Story, for which the decision of Lord Kenyon in Srith v. Buchanean (1} was an authority
so far as regards this country. With regard to the case of Edwards v, Ronald (3}, the ground of
the decision there was, in my opinion, that the Act of Parliament relied upon, being an Act of the
English Imperial Parliament, was binding in Calcutta, and, that being so, it was for this purpose
the law of the country in which the contract was made and was befng sued an, That ground of
decision does not apply here. The case of Quelin v. Moisson (4) was a somewhat peculiar case,
and has not much bearing, in my opinion, upon the present case, There the bankrupt had made a
promissory note in favour of a French woman in Nantes. He became bankrupt in France, and the
payee of the note proved under the bankruptcy. Then, under circumstances which are not clearly
stated - but one is inclined to suspect not very honestly on the part of the payee - the note was
indorsed over, and immediately indorsed by the indorsee to a person in Jersey. Negotiable
instruments, such as notes and bills of exchange, are peculiar instruments, and give rise to
several contracts. There is the original cantract by the maker of a note or acceptor of a bill with
the payee or drawer, as the case may be. Then, if there is an indorsement over, that gives rise to
a contract between the maker or acceptor and the indorsee, as well as to a distinct contract
hetween the indorser and indorsee, When the indorsee is

{1) 1 East, 6.

(2) 8B, C, 477.

{3} 1 Knapp, P. C. C. 259,
{4} 1 Knapp, P. C. C. 265,

[*409] suing the maker of the note or acceptor of the bill, he is suing on the contract made by
such maker or accepter, which will be governed, I should say, by the law of the country to which
such contract belongs. Difficulties may, no doubt, arise with regard to cases on negotiable
instruments, which do not appear to me to arise in the present case, It seems to me that in this
case the plaintiffs were not bound by the French law; and therefore, assuming that the
defendants would be discharged by French law, this case must be determined by the law of
England. With regard te the suggestion that there ought to be a stay of proceedings, the answer
appears to me to be this, If the judgment given by the learned judge was right, I think there is
no ground at the present stage why a stay should be granted. If the judgment were wrong, then
no stay would be needed. It seems to me unnecessary to go into the question whether the judge
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at the trial could grant a stay when the case came on before him for trial, and equally
unnecessary ta go into the question whether, after judgment proncunced, he could stay
proceedings generally, or could only stay execution pending an appeal. I see no ground in law an
which any such stay ought to ba grantad. For these reasons I am of opinion that the judgment
was right and should be affirrmed.

LINDLEY, L1, The first thing to be borne in mind is that the contracts sued upon are English
contracts, made and to be performed in England, The defence set up is in substance, that the
defendants are a French company which is being wound up in France, Where such is the case,
there is no remedy by the French law against the defendants except in the winding-up
proceedings, The question is whether that is a defence to an action brought here, The defendants
must be considered as domiciled in France, and I will assume for a moment, though I think it
doubtful, that liguidation proceedings are eguivalent to bankruptcy. It is contended for the
defendants that by reason of the bankruptcy law in France, in which country the defendants are
domiciled, the action cannot proceed. Even if the defendants had obtained what was equivalent Lo
a discharge in bankruptcy according to French law, I think that the proposition so contended

[*410] for is wrong, There is really no authority for it. An ingenious argument was based upon
what I think was a misconception of the view taken by Lord Blackburn in Bartiey v. Hodges. (1}
He no deoubt referred to the fact that the defendant was not stated to be domiciled in Victoria;
but, when his actual judgment is considered, I do not think that the inference to be drawn from
that must be extended too far. I cannot read the judgment as anything but an adoption by him af
what Lord Kenyon said in Smith v. Buchanan. (2) He said in substance, that the contract was an
English contract, and that neither the plaintiff nor defendant was stated to be domiciled in
Victoria; but I do not think it is to be inferred because he made use of the latter expression that
he meant that, if they had been, the result would have been different. The expressions so used
by him with reference to the domicil of the parties have been considered by Mr, Westlake and Mr,
Foote, in their books an Private International Law, and they both coma Lo the conclusion that, if
he meant to imply what has been suggested, his view is erroneous. But I do not think that be
meant anything of the sort. I cannot see any principle upon which it can be said that the domicil
of the defendant is in any respect material. The conseguences of adopting the doctrine suggested
by the defendants appear to me to be so starthng that I decline to adopt it. But then it is said
that the proceedings ought to have been stayed before judgment, or, if not, at any rate they
ought to be staved after it. I cannot conceive any reason why they should be stayed before
judgment, or why the plaintiffs should not be allowed to ascertain their legal rights on these
English contracts by this action, I should think that it would be the most convenient course for
both parties that such rights should be so ascertained. As for staying execution after judgment,
who ever heard of a judgment debtar asking for a stay of execution, except pending an appeal?
But it is said that the liquidator might ask for a stay, and this is practically an application by the
liquidator, 1 se2 no reason why such an application on behalf of the liguidator should be granted.
Execution could only go against the property of the defendants, and to such execution the
plaintiffs

(1) L B. S. 375.
(2) 1 East, 6.

[*411] have a right. If any property not belonging te the defendants is taken, 1t can be protected
by interpleader proceedings. It seems to me doubtful upon the evidence as to the French law
whether the property of the company has vested in the liquidater; but in any case no injustice
can arise from allowing execution to go. On these grounds I think that the appeal fails.

LOPES, L.J. Assuming that there were what is equivalent to a discharge in bankruptcy in France,
of which T am very doubtful, I am of opinion that such discharge cannot operate as a discharge in
respect of a cantract made in England, though the defendants be domiciled in France, That
proposition seems to me to be the result of the judgment of Lord Kenyon in Smith v. Buchanan
(1) and that of Lord Blackburn in Bartley v. Hodges. (2} As I read Lord Blackburn’s judgment in
that case, he entirely agreed with the passage from Story which he read, and adopted the
judgment of Lord Kenyon in the earlier case. The result of these cases seems to me to be that the
question of the defendants’ domicil is immaterial. Consequently, there is ne answer to this action,
With regard to the suggestion that there ought to be a stay of proceedings, all I can say is, that 1
fail to see any ground whatever for it. For these reasons I think the appeal must be dismissed.
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Appeal dismissed.

(1) 1 East, 6.
(2)1B.S. 375.

E. L
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UNITED STATES BANKRUPTCY GOURT FOR THE SOUTHERN DISTRICT OF NEW YORK

Inre: 1 S.A., etal, Deblors in a Forgign Procaeding.

Chapter 15 Casc tog, 16-11791 (SHL {Jaoindly Adminisiered)

July 9, 2018, Deciced

Far Antonio Reinaldo Rabelo Fiho as Petilioner and Foreign Representative: wahn K.
Curningham, Esq., Mark P. Franke. Esq , WHITE & CASE LLP, MNew York, Mew York, Jason N
Zakia, Esq., Richard §. Kebrdle, Esq., Gregary L. Warren, Esq.. Southeast Financial Center,
Iiami, Flarida

For Pharol, SGPS 5.A., Bralel B.v. and Bratel §.A R.L.; Ryan & Wagner, Esq., GREENBERG
TRAURIG, LLP, Mew Yaork, Mew ‘ark; Mark D. Bloom, Esg., Paul 1. Keenan, Jr., Esq., Miami,
Fionda.

For the Sleering Committee: Richard J. Cooper, Esq., Luke A, Barefoot, Esa., Samuel P,
Hershey, Esq., CLEARY GOTTLIEB STEEN & HAMILTON LLP, New York, Now York; Allan 5.
Brilliant, Esq., Shmuel Vasser. Esq., Stephen M. Wolpert, Esq., DECHERT LLF. New vork, New
York: Corinne Ball, Esq.. Stephen J. Pearson, Esq., Anna Kordas, Esq., JONES DAY, New
ok, Now York.

For Salus Alternalive Asset Management LP: Timothy Graulich, Esqg., Diavld Schiff, Esg.. DAVIS
FPOLK & WARDWELL LLF, Maw York, New York.

For Aurelius Capilal Management, LP; David E. Blabey, Jr., Esn., KRAMER LEVIN NAFTALIS

& FRANKEL LLP. Mew York, Mow York; Howsard Seife, Esq,, Marian Baldwin Fuerst, Esq
Franciseo Vazquez, Ezq , NORTON ROSE FULBRIGHT US LLP, New York, Mew ‘York,

Sean H. _ane, UNITED STATES BANKRUPTCY JUDGE.
Sgan H. Lane

DECISION GRANTING FOREIGN REPRESENTATIVE'S MOTION TO ENFORCE BRAZILIAN
REQRGANIZATION PLAN AND GRANT RELATED RELIEE'

SEAN H.LANE
UHITED STATES BANKRUFTCY JUDGE

Before the Court is the motion (the "Motion™) [ECF Me. 232] of Anlonic Reinalde Rapelg Filha,
the foreign representative for the debtors in the above-captoned Chapter 15 cases (collectivaly,
the "Chapter 15 Debtors"), requesting that this Court qive full force and effect and grant comity
in the United States to the foreign restructuring plan {the "Brazilian RJ Plan”) confirmed in their
Brazilian judicial rearganization {the "Brazilian RJ Proceeding”) pending before the Sevenh
Business Caurt of Rle de Janeiro (the "Brazilian RJ Court™ and alsn secking related relief
pursuant to Sections 105(a) 1145 , 1507(a) ,1521 and 1525(a) of the Bankruplcy Code. The
Chapter 15 Debtors include Oi S.A, ("0i"), Telemar Norte Leste S.A. ("Telemar”), Oi Brasil
Holdings Codperatief U.A. ("Coop"), and Oi Mével S.A. ("Maovel"). Three affiliates of Oi—
Portugal Telecom International Finance B.V. ("PTIF"), Copart 4 ParlicipagGes S.A. ("Copart 4"),
and Copart 5 Parlicipagbes S.A. ("Copart 5"}—are also debtors in the Brazilian RJ Proceeding,
bul are nol debtors in these Chapler 15 proceedings. These three affiliates, together with the
Chapter 15 Debtors, are referred le eollectively as the "Brazilian RJ Debtars." The Brazilian RJ
Debtors and their non-debtor affiliates are referred to collectively as the "Of Group.”
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Several parties have interposed objections to the language of the proposed order submilted by
the Chapter 15 Debtors on the Motion, but these objections have since been resolved. That
leaves only one objection to the Motion—an abjection (the "Objection”) [ECF No. 245] filed by
Pharal, SGPS S.A. ("Pharol"), Brate! B.V. and Bratel S.A.R.L. ("Bratel,” and, together with
Pharol and Bratel B.V,, the "Pharol Parties"), who | 2] are direct and Indirect shareholders of
Debtor OF Mumerous cther partics with an eeonomic stake in tho Brazilian RJ Proceedings
have submitled statements in support af the Mation, including the Steering Committee for an
4 Hop Group of Bonaholders of Of {the “Steenng Commitee”), the Internaliona Bondnolder
Gommittee (the "IBC”). and noteholder Solus Alternative Assel Maragemant. One parly. Jaspor
R, Berkenbosch, who is the insclvency lrustee appointad in the Dutgh insolvency proceeding of
Chapter 15 Debtor Coop, has reserved his right to interpose an opjection based on whether the
plar proposed by Coop in thase Duteh proceedings roceives approval from craditors and the
Cutch courls.

Nowhere In the Dbjection do the Pharol Parties ask this Court to rule on any of Ihe legal issuss
that arg still perding in proceedings in Brazil, including the penoing appeals of decisions of the
Brazilign FJ Caurt or an arbitration and mediation associaicd with the Braslian RJ Proceeding.
Bul the Pharat Parfies oo requast that this Court exercisa iis tiscretion to delay giving full farce
and effect anc granting comity ko the Brazilian RJ Plan uetil sl the proceedings in Brazil have
been resalved. For the reasons diszussed below, however, lhe Qhjection is ovarruled and the
Idesion is granted.

FACKGREHEINT
A The Qi Grouge apd the Filing of

Tha O Group s among the world's largest nlegrated telecommunicalions servize providers,
wilh ewes 70 mil jon customers Doclaration of Aplonio Reingldo Raebelo Fifie in Support of the
Mation for Order Granting Relief to (1) Enforce the Brazifian Recrganization Plan and (i) Gran!
Related Relief (the *Supporling Factual Declaration”) [EGF No. 230] at P 4. The Oi Group is
also a crilical souree of telecommunications services in Brazil. fo. ILis Brazil's largest fixed
telephane service provider, with a rarket share of 54.5% of the toial fixed-lings in service in the
couriry. fd.

On June 20, 20186, the Brazilian RJ Debtors inilialed the Brazilian RJ Proceeding through the
filing of a joint voluntary bankruptey pelition in the Brazilian RJ Court. Supporting Factual Decl.
at  20. The Brazilian RJ Debtors sought to restructure approximately BRL $66 billion in third-
party debt, which conslituted the largest restructuring case in Brazil's history. [d. Ojas N. Shah
was inltially appointed as the foreign representalive for the Brazilian RJ Proceeding with
respect to of tha Chapter 15 Debliors, fd.

The third-parly indebledness of the Oi Group that is subject to the Braziian RJ Proceading
consists generally of four types of debt: (i) unsecured export credil facilities guaranteed or
insured by export credit agencies or other quasi-governmantal financial institutions. (i)
unsecured bonds and like securities issued, varyingly, under New York law, English law, and
Brazilian law; (iil) lwo series of securities issued through Brazilian financial institutions, which
consist of interests in lease payments owed by certain of the Brazilian RJ Debtors for the use of
real property | 7] leased from other Brazilian RJ Debtors: and (iv) secured and unsecured
bilateral and syndicated Brazilian bank debt. Id. at § 9. Because the Oi Group is financially
integrated, certain of the group’s entilies engage in intercompany borrowing and lending. /d. at
1 10. As a result, certain of the Brazilian RJ Debtors owe intercompany debt, which is subject to
restructuring under the Brazilian RJ Plan., /d.

B, Proveedingy in chis Caurt

On June 21, 2016, the day after commencing the Brazilian RJ Proceeding, Mr. Shah—on
behalf of each of the Chapter 15 Debtors—petitioned for commencement of these Chapter 15
proceedings seeking recegnition of the Brazilian RJ Proceeding as the foreign main proceeding
of each of the Chapter 15 Debtors [ECF Nos. 7, 8]. On July 22, 20186, this Court entered the
Crder Granting Recognition of Foreign Main Proceeding and Certain Related Relief [ECF No.
38], holding, ameng other things, that the center of main inlerests of each of the Chapter 15
Debtors is in Rio de Janeiro, Brazil, and recognizing the Brazilian RJ Proceeding as the foreign
main proceeding of the Chaplar 15 Deblors,

On July 18, 2017, consistent with an order of the Braglian RJ Gount and pursuant to a
reaclution of the board of disectors for each of the Chapler 15 Dootors, the Chapter 15 Debtors
simultanecusly {1} revelked the appointment of Mr. Shah ag foreign representatlve of its Brazilian
RJ Proceeding in ihe Uniled Siates and his relaled power-of-attorney, and (i) appainted
Antonio Roinalda Rabzlo Filhe as foreign representative (the "Foreign Reprasentative"] in the
United States for its Braziian RJ Proceeding and granted him a powat-of-attarney © act as
such. Son Disclosure Eurstant lo 11 U.S.C. § 1518 Regarding Substitution of Forelgn
Hepresenlalive § & [CCF No, 78], Thus, Mr. Rabelo replaced Mr. Shah ag the forgign
represeniative of the Grazilian R.J Proceating for each of the Chapter 15 Deblors. Supporting
Factual Decl, at 107,

On July 7, 2017, Mr. Berkenbosch commenced a Chapter 15 proceauding in this Court—Case
No. 17-11888—requesting that this Court terminate its prior ordar recognizing Ihe Braziliah Ra
Proceeding as a foreign main proceeding for Chapter 1% Debtor Coop and insteid recogrize
Coop's Dutch bankruptey proceeding as its foreign main proceeding. [ECF No. 69] Balh Mr.
Rabelo and the Steering Committee filed abjections tu this request. [ECF Mos, 105, 108]. Mr.
Berkenbosch ard the IBC Aled replies to thess ohjections. [ECF Nos, 123, 124]. After extensive
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litigation—including a trial-this Court issued a memorandum decision denying recegnilion of
the Dutch petition and deglining to modify or ierminate its prior recognitlon of the Brazilian RJ
Proceeding as 1ho foreign main proceeding for Coop, The ssues in that litigation were camplex
and will nert be discussed in depth hare in the nterest of brevity. But they are set forth in detail
in lwo whtten decisions: See In re Of Brasil Holdings Cooperatef LA, 578 B.R. 169 (Bankr.
SOMY 20171 and 582 B.R. 358 (Bankr, $.0.N.Y. 2018) {denying request for partial
reconsideration of that decision}. Of nota. however, is thal the warring parties in that {3,
hbgahon stand united today in support of the Forelgn Representative’s motion to grant comily to
the Brazilian R.f Plan and for related relisf,

OBy

Since the filing of the Bragilian R Mraceeding, the Brazilian RJ Deslors have negolisted wilh
staketolders through the coutse of a nighly contentous, year-and-a-haif iong, multijurisdictional
ragructunng process Supporing Faclua! Decl, at T 25, These discussions ullimately led to the
cansensual approval and subscguent confirmation of Ihe Brazilian RJ Plan in Brazil, fd.

Several bondholder grouds actively partizipated in U reslrucluring process, includicg through
litipation in the: Brazilian courts Supporting Factual Dec . at 7 26, For instance, both the
Steering Commites, as well as the 1BC, fled pleadings with and reguested relicl from the
Brazilian RJ Court threuahaout the Brazilian R Proceeding. fd. Credivers of Coop and PTIF, twa
entities of particular contanlicn inthe process, also participated extenaively. Speafically,
creditors Syzygy Capital Management, LTD. and Capricorn Gapital Ltd —Ffunds managed by
fureliug Capital Managerent, LP—bath fled pteadings with and requested relief rum the
Branhan RJ Caurt. Past-Tral Memarandwr of Decision [ECF ko, 174 at 17,

The first drasft of the Brazilian FJ Plan was fled on Seplember 5, 2016, 1n cempliance with the
limline: required under the Brazilian bankmuptey law. Supporting Factual Desl. 1 27, Both prior
and subsaquent to this Tling, company management altended in-parson meetings in New York
sncd Brazil with various parties-in-interest, including the Oi Group's Brazilian bank creditors, the
Erazilian lelacornmunications regulatar Agénsia Macional ce Tele comunicagtoes (“ANATEL"),
lenaers under the Oi Group's export credil facilities, and reprscntatives of bondhelder groups,
such as ha Stesrmy Carnmitiee, members of the IBC, ard other significant halders of the notes
issueil by O, Coop and PTIF Seventh Slatement Notifying the Cour of the Status of the
RestruciLring (lhe "Seventh Declaratien”) [ECF Na, 207] at 7 2.

On March 28, 2017, tha Brazilian K [ebtors filed s first series of proposed modifications ta
Ihe Brazllian RJ Plan, on the basis of reguests made by parties during negotiatians. Supporting
Factual Decl, at | 29. Further modificabons were considered in the fo lowing manths, ard a
revised version of the Brazilan RJ Puan was filed on Getober 11, 2017, g On numaercus
occasions during Qztaber, Novernber and December af 2017 —grior 1o the filing ol the final
wersion of the Brazhan RJ Plan—representativas fram certain creditors mel with the company
and its financal and legal advisors 10 discuss additional mndifications. fd. at 7 30.

On Nevamber 27, 2017, the company filed a new version of the Brazilian RJ Plan along with a
madified drafl lerm sheet that incorporated feedback lrom diseussicns wilh varicus
stakahclders, including ANATEL, Caixa Ecendmica Federal, Hal Unibanco, and Banco do
Brasil. Sevenih Declaration at T 4. These madified terms weni on o becoma ;- Ihe matorial
econamic terms of the final Braziian B Plan. fd The Company also came o an agreement
with the IBC and the Steering Committee on the malerizl ecanomic tems of & new equity
capial infusion 1o follow inplemenialion of the Bragziian R Pran and the backsicp of hat
offering by cafain bondhalders. See. e.g., Supporing Factual Decl, 1127 31

While the Brazilian RJ Flar was being revised, alhier cvents were taking place. Motice of the
filing of t+e first drait ¢f ihe Brazilian R Plan was published en September 30, 2016, afler
which crediters of the Brazilian RJ Debtors had 30 husiness days to file objections to the
Brazilian RJ Plan. Bupporting Factual Decl. a1 Y] 28 Following the filing of various objections,
thiz Brazilisn RJ Cout set the General Meeling of Creditars (the "GCM'") on approval of the
Brazilian BJ Plan for Cctober 3, 2017 on first call and, ifnecessary, October 23, 2017 on
senend cal, id, The Brazilian RJ Cour: pastponed the GCM several imes, with final datas set
for Decarmnber 19 and 20, 2017 on first call and, if necessary, February § and 2, 2018 on gegond
call. fd.

In anticination of this sending craditer vote. on November 16, 2017, ihe Brazilian RJ Courl
entered & decision that revoked the power to participate i the restracturing process of those il
found to be conllicted members of Oi's oxcoutive officers hat had been appointed by O6's board
of directors {ie,, membars nomina‘ed or appointed by certain of Qi s shareholders:. Seventh
Declaration at 5 In thal dewsion, the Brazilian RJ Court also vestea scle autharity over the
vegiruciucing process with Ors chiel executive officer and dirocled Fim to presenl the final
Brazihan RJ Plan na later than December 2, 2017, jd.

Followirg this decision, the Brazilian RJ Deblors filed & néw varsion of the Brazilian RJ Plan on
Gecamber 12, 2017 . Supporting Factual Decl, at ] 31, The GO was then held an December
19 and 20, 2017, [d. During the course of the GCM, the Braziian R Flan was jurther modified
with input frem voting parties, and consclidated inle a inal version daled Decembar 20, 2017,
trl. This was tne vorsion approved by he crediters and ullimately confirmed, with certain
rmdiications, by the Brazilian RJ Court, o

Under Brazilian barkruptcy law, the GGM could cnly be assemblod on first call if altended by

creditors, or (heir valid representatives, that held more than 53% of the value of total alfowed
claims in each of the Brazilian R, Debtors' lour creditor classes: iabor-related claims (*Class I');
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secured claims ("Class |1'); unsecured claims, statutorily or generally privileged claims, and
subordinated claims ("Class 111"); and claims held by "small companies” under Brazilian law
("Class IV*). Declaration of Sérgio Ricardo Savi Ferreira in Supporf of the Motion for Order
Granting Relief to (I} Enforce the Brazilian Rearganization Plan and (i) Grant Related Relief
{the "Supporting Legal Declaration”) [ECF No. 231] 1I{l 29, 32, Attendance at the GCM easily
met this quorum requirement, with the following percentages by value of claims in altendance:
92.28% of Class |, 100% of Class II, 98.57% of Class | "©] lIl, and 59.04% of Class IV.
Supporting Factual Declaration, Exhibil C at £-6. Indesd, the GCM was of unprecaderted size,
drawing parlicipation from over 38,000 crediiors, in what the Brazilian RJ Ceunt described as,
“numbers never before seen in a Brazilian judical recrgarzalion proceeding.” Supporting
Factual Decl , Exhibit G at t

Creditors in attendance or represented at the GCM had the option of voting for, against, or
abstaining from voting on, the Brazilian RJ Plan. Supporting Legal Decl. al 1] 29; Supporting
Factual Decl, at 1] 48. But prior to voling on approval of the Brazilian RJ Plan itself, creditors
voted on whether they wanted the Brazilian RJ Plan lo proceed on the terms of a consolidation
of the Brazilian RJ Debtors. Supporting Factual Decl. at §49. Since the Oi Group is
sconomically interconnected thraugh related intercompany agreements, guaraniees, and
ohligalions, and because managerial, adminisirative, and financial decisions are madgc by O for
lhe benelt of the entire Qi Group, the Brazilian RJ Plan is based on the consolidation of the:
aszets and liabilities of all the Brazilian RJ Debtors. Jd. at 1] 49. Consolidation was for voting
anid distribution purposes only and the Brazilian RJ Plan does nol cause the corporate
consalidation or merger of the Brazilian RJ Debtors. Id. This consolidation was overwhelmingly
approved by the creditors of the Brazilian RJ Debtors at the GCM, with the following
percentages by value of claims approving: 99.5% of Qi claim holders, 96.87% of Movel clair
holders, 99.88% of Telemar claim holders, 97.68% of Coop claim holders, 99.09% of PTIF
clairn holders and 100% of Copart 4 and Capart 5 claim holders, See Minutes of the GCM at 5-
R, altached as Exhibit F 10 the Supparling Faclual Decl.

Fallowing the vote approving cansalidation, the creditors of the Brazilian RJ Deblors voled an
approval of the Brazilian KJ Plar. on a consolidated basis. Supporting Fartual Dedl. at 153,
Tha Brasiian R Plan was voted an and aporoved in overwhelming numbers in every class at a
GCM that was alsc attended by a record number of creditors. See Order Confirming Brazilian
RJ Flan fthe "Brazilian Confirmation Order”) [ECF No. 230-3] at 5-6, attached as Exhibit C to
tqe Supporting Fac.ual Decl. Specifically, when considered by number of claim holders per
clase, the folowing percentages voted for approval of the Brazilian RJ Plan: 100% of the claim
holders in G asses | and 1), 99.56% of claim holders in Class 1Il, and 99.8% of claim helders in
Class [V, Supperting Faclual Decl a1 52,

O January B, 2015, the Brazilian R Court antered the Brazilian Confirmation Order ralllying
and confirming te Grazilian RJ Plan, aut modified certain provisions relating to the
reirnbursement of ereditors’ advisor fess and the eligibilly of bondholders to participate as
backstop investors unoer the caniemplaled backstop agreement. See Brazit.an Confirmation
Order at 9. attached as Exhibit © 1o the Supponling Factwal Deal. The Brazilian Confirmation
Cirder was published on Fobruary 5§, 2018, Supporting Faclual Decl. at {] 56. Under Brazilian
law, a creditor & 3 has five business days from the publicahan of a confirmation order ta file a
motion for clarification. and, within fiftesn bus ness days afler @ necision or such moton 15
puhlished, may file another mation for clarification or an interlcculory appaal of the same.
Supporting Lega Decl, at 7 43.

Several motions for clarification and imterlocutory appeals have beea fled with respect do the
Brazilian Conformation Order. Supporting Factual Decl. at 1 57. Although still subject to certain
pending appeals, the Brazilian Confirmation Order and Brazilian RJ Plan have not been stayed,
either fully or partially, and therefore remain in full force and effect, accarding to their terms, as
of the date that the Foreign Representative's Mation was filed with this Court. Supporting Legal
Decl. at  44; Supporting Factual Decl. at ] 57. A stay was sought by the Pharol Parlies, among
others, but was denied. See¢ Decl. of Giuliano Colombo in Support of Steering Commitiee's
Reply at 1 13-13, 17 {the "Colombo Declarat on™y [ECE No. 258]. The Brazilian Canfirmation
Order, accerding to its lerms, is binding on all parlivs as long as its effects are oot stayed,
Bupparting Legal Decl, at 7 44; Supporting Factual Decl, 1 60,

On January 9, 2018, Oi shareholder Pharol and its subsidiary Bratel, issued a statement that it
was requesting a "partial reconsideration” of the Brazilian Confirmation Order (the "Partial
Reconsideration Request”) and calling for an extracrdinary shareholders meeting (the
"Extracrdinary Meeting”) o deliberate the terms of the Brazilian RJ Plan, among other issues.
Supporting Factual Decl. at  118. The Brazilian RJ Courl rejected the Partial Reconsideration
Request, including the request for the Extraordinary Meeting. /d. Despite this, the Extraordinary
Meeting was held and atlended by a number of shareholders, including Pharol and Bratel. ld.

On Fabruary 13, 2018, the state public prosecutor filed a request with the Brazilian RJ Court te
suspend the rights of the shareholders who altended and signed the minules of lhe
Extracrdinary Meeting and that those shareholders be removed from their positions for at least
two years slarling from the granting of the judicial reorganization. fd. On March 7, 2018, the
Brazilian RJ Courl qranted the prosecutor's request and issued a decision that suspended the
“political rights” of those sharsholdsrs who voted atthe Extracrdmary heeting and removied the
members of the Board wha were appolnled by such shareholders, until the: new equity
conlempiated by the Brazilian RJ Plan has been issued to creditors. i a1 119,

Bratel has laken several appeals from decisions issued by the Brazilian R. Court, including. but
net limited 1, an appesal of Ihe Brazilian RJ Court’s order revoking the power of tha allegedly
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conflicied tembers of Qs execulive officers and the Brazilian RJ Court's order wesling
authority over the restructuring process in Oi's CEO. See Objection at 5-7. Bratel has also
appealed the Brazilian Confirmation Order, and thal appeal remains pending. Objection al ] 5.
In its appeal of the Brazilian | 5] Confirmation Order, Brate| asserts that the Brazilian RJ Court
lacked jurisdiction to rule that a shareholders' meeting is unnecessary and that the shareholder
rights provided for under Brazilian corporate law are nol eliminaled or superseded by Brazilian
insolvency law, and therefare confirmation of the Brazilian RJ Plan without shareholder
involvement or parlicipation vialated their Fghts. Objector at 1 5.

The Phatal Paries are shil actively pursu ng their rights in the varicus proceedings in Brazil,
including Bralel's appeals of the various decisions made by the Brazilian RJ Court and othor
Brazilian courts, as well as Bratel's pursuit of its interests as equity holders in buth the
rradiation and the arbitration pending in Erazil,

The Brazilian RJ Plah sets forth the following cenditions subsequent: (1) the rastructuring of
cartain bondholder credils under tha Brazilian R Plan shsll leke place by July 31, 218, (21 &
contemplated capital increase shall occur by no later than July 31, 2018, and (3) the
contemplated rights offering shall accur no later than February 28, 2019. Supporting Factual
Decl., Exhibit A at § 12.1, The Brazilian RJ Plan provides that the relevant credilors may
approve a waiver or medification of a condition subsequent, by resolution of the holder ofa
simple majority of claims present and voling al a meeting called for the purpose of waiving or
modifying the condition(s) subsequent described above. /d. at § 12.2. Absent a waiver by the
procedure set forth in the Brazilian RJ Plan, failure of any condition subsequent that is not
waived may result in the termination of the Brazilian RJ Plan, al the discretion of the Brazilian
RJ Courl following consultation with the judicial adminisirator and public prosecutors. (d. at |
83

At some point, Bratel commenced an arbitration against Ol, pursuant to an arbitration clause in
Seclion 68 of Oi's bylaws. Objection at §| 6. The arbitration was commenced to, among ather
things, call a shareholders meeting to discuss the terms of the Brazilian RJ Plan affecting
shareholders (i.e., dilution, capital increases and corporate governance issies), issues on
which shareholders contend they have a right under Brazilian corporate law lo appear and be
heard and to prevent Qi from implementing the terms of the Brazilian RJ Plan that the Pharal
Parties agser violae shareholders' nghts. Onjection at 1 &,

Ui initiated & proceeding before the Supericr Court of Justics ta determine which antity—the
Braz ian RJ Court or the arbitrator—has jurisdiciion over these issues, Objection at 8. O
objected to the arbitration on the basis that only tha Brazllian RJ Court has jurisdiction, and
Bratel argued in response that there was no legal basis to transfer jurisdiction from the
arbitrator to the Brazilian RJ Court. Objection at { £. This jurisdictional question is currently
pending decision, Objeelicn at 76

Bratel sought a preliminary injunction in the arbitration. In a decision on |*2] March 5, 2018, the
arbitrator issued an order that, among other things, (i) recognized arbitral jurisdiction to
consider the issties raised by Bratel; (ii) suspended the effects of possible approval of any
resolution resulting from the meeting of Oi's Board of Directors on March 5, 2018, in which the
Board deliberated on the capital increase, debt exchange, issuance of new shares and
subscriplion bonus contemplated under the Brazilian RJ Plan. Objeclion at 8. The arbitralor's
decision preciuded Oi from implementing the capital increase, subject to a monetary penalty. Id.

However, the Superior Court of Justice granted a preliminary injunction at Oi's requesl, staying
ihe effects of the decision rendered by the arbitrator. Objection at 8-9. The Superior Court of
Justice also appointed the Brazilian RJ Court to decide any other preliminary injunction
requests. Objection at 9. Bratel has filed an appeal of this injunction, which is currently pending.
Id. Itis the Pharol Parlies' position that the arbitrator's decision is stayed only as lo the penalty,
and that therefore under the arbitrator's decision Qi may not proceed with the implementation of
ihe capilal increase. Objechon al 9.

F, The Brasilian Mediation

In addition to the arbitration, on Aprl 2, 2018, the Braziian RJ Court ordetee O and
sharcholders Bralel and Suciste Mondiale 1o parbeipate in medialion in an effort to resalve their
disputes. Onjection at T 7. Rejecting Ci's effort to exclude Sociéte Mondiale from the mediation,
the Brazilian RJ Court issued iis dedision on April 15, 2018, approving Societe Monchalg's
parheipation and ordering medialian k¢ proceed. fd. A mediator has been appainted, and
subsiantive meetings werg scheduled throughout the remainder of May. All parties to the
rmediatian, including i, were to parlicipate in a joint mediation conference during the week of
May 21, 2018. Objection at T 8.

0. Ancillary Progeedings

In addition to all of the various proceedings in Brazil, certain of the Brazilian RJ Deblars are
subject to ancillary and other plenary restructuring proceedings in various countries. Supparting
Faclual Decl. at / 108. In addition to this U.S. Chapier 15 proceeding, these include the
previously discussed Dulch insolvency proceeding, an English insolvency proceeding and a
Portuguese insolvency proceeding. The Court will provide only a short description of each of
these proceedings, all of which are referenced in more detail in the parties’ submissions.
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As 0 the Dulch ingolvency proceeding, Coop and PTIF on April 10, 2013—Lhat s, afler entry of
the Brazilian Confirmation Order—offerad composition plans to their unsoourad creditors 28
pars of their Dulch bankrupicy proceedings. Ji. The voling deadling for the Caop Dutch
compasition plan was May 15, 2018, and the voting deadine for the PTIF Dutch compasition
plan was April 30, 2018. ld. The Dutch composition glans are consistent in all material respects
with the tarms of the Brazilian RJ Plan (hal was already approved by slakehotders, fof Al s
verification meeting held on June [7iuj 1. 2018 in the Nethetlands, Coop's creitors voled in
favor of ils Dutch compesition plan. See Insolvency Trustee's Statement on the Dutch
Praceedings at 2 {ECF No. 2/1]. With this approval by creditors, the Druch cotr is now sel to
sorsider the Dutch compasition plans for approval at a further hearing, which will take place
henween eight and founeen days following the aleacy completed verficahon meeting.
Supporting Factual Decl. at 7 108,

&g for the English recognition procéedings, the High Court of England and Wales issued orders
on Jure 23, 2017 with respect to O, Mavel, and Telemar recogrizing the Braalian R
Praceeding as a foreign main proceeding” in the proceedings oponed under the Cross-Baorder
Insohvency Requlations 2006, whish implements the Medel Law in Great Britain, Sge First 1518
Declarztion [ECF MNo. 32) at 110

As 1o the Portuguese recoqnition proceeding, O and Telemar petitioned the Judicia Court of
thia Reglon of Lisban on Movember 18, 2016 ta recognize the Brazilian RJ Proceeding in
relation to O and Telemar. Supporting Faclual Decl. at 1 117. On July 11, 2017, that reques!
was extended lo Mavel as well. ld. The Porluguese court granied the patitions wilh respoct to
i and Tolemar on March 5, 2017, and with respect to Mdvel on August 11, 2017 4.

DISCTSETON
AL Lepnl Standacy -

The staled purpose of Chapler 45 is to "incorporale the Model Law on Gross-Border Insolvancy
=0 as to provide effective mechanisms for dealing with cases of cross-border insolvency.” 11
.5.C. § 1501(a) . Section 1501{a} provides that Chapter 1515 intended to serve the fall owing
objechives:

(13 voaneraticn between

(A} courts of the United States, United States trustess. nistees,
examirers, debtors. anc debtors in possession, ard

(B} the counts and other compstsnt authorilies of foreign countries
invalved in cross-border irselvency cases.

(2} greater legal carainty for frade and investment;

{5} fair and efficient administration of eross-border Insolvencies that protects the
interasts of all creditors, and olher mierested aniites, Including the deblor;

{84 nroleotion and maximization of the value of tha dablor's assets: and

{59 facii fatian of the rescue of financially troublad businesses thereby proteoling
investment anc prasenving employment.

11U.5.C.§1501(a)

"Chapter 15 ... providas codrts with broad. Aexibile rules to fashion relef that is appropriate to
effecluate ‘he ohjectives of the chapter in accordange with comity” i re Rede Energia S.A.
§15B.R. 69, 81 (Bankr, 5.0.N.¥. 2014} {citing tn re: Buar Stearns Hign- Grade Sirvctured Crodit
Strategres Master fund, L, 389 B.R, 325, 333-34 [S.0.M,¥.20C&) W re SPhinX, Lid., 351
B.R. 103 , 112 (Bankr.5.[} N.Y 2008} {Chapter 15 maintaing—and in some respects enhances
—the 'maxiinum flexibility . that former Seetien 304 proviced bankrupley courts in handling
ancillary cases in ight of principles of international carnity and respec: for the laws and
judgments of other nalions} {(otatons omitted), aff'd, 371 B.R. 10 (S DM Y2007} The
imporlance of comity and international cooperation is reflected throughaut Chapter 15. As the
House Judiciary Committes slalee in its report, "com ty is raised to the inwrodustory language o
make clear that it is the central concept lo be addressed " MR, Rep, Na, 103-31, pt. 1, al 109
{20085, as reprinted in 2008 U.S.C.C.A N. 88,172, see also 11 U.S.C. § 1509{b}{2) -{3)
{providing that cnee recegnition is granted in the United States, the foreign representative may
apply dircatly 1o 4 vourl in the United States for appropriate relief in that court and a court in 1he
United Statcs shel grand comity 1 ihe forelgn representative); 11 Y.5.C. § 1525(a) [providing
that, congivlent with Section 1601, the court shall cooperata to the maximum axtent possible
with a fore: gr caurl of a fareign representalive, either directly or through the trustea)y Canada
8 Ry Ga. v Gebhard, 108108, 527,539, 3 8, Ct. 363, 27 L. Ed. 1020 (1883) ("(T]he true
spirit of riernational comity reculres that schemes aof this characler, legalized at vame, should
be rseognized n other counthies.”).

The Foreign Representative here requasts thit this Courl grant comity in the Lnited States ‘o
ke Brazilian BJ Plan and the order of the Brazilian RJ Courl confinming te Brazilian RJ Plan.
"Federal courls generslly extend comity whenever lhe forgign cour had proper jurisdiction and
enforcement does not prejudice 1he rghts of United States citizens o violate domestic publie
policy.” See Victnx 8.5, Co., v Salen Dry Cargo A.B., 826 F.2d 709, T13 (2d Cir. 1987} [ciung
Hiltorr v Gy, 159 U5, 113 . 202-03 , 16 3. Ct. 139 _40 L. Ed. 95 (1898)) sec atso Cuoard
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5.5 Co v Salen Rocler Servs. 4.8, 773 E2d 452 d56-57 {2 Cir. 1985); In 1e Allas Shipging
AfS, 404 B.R. 728, 733 (Bankr, 5.D.N.Y. 2009}, "American couts have lorg recognizad the
need o exend comily Lo forsiyn bankrpley proceedings,” because "[Jhe equitable and orderdy
digtribution of a dehtors property requires assembing all ¢lains against the limited assets in a
single proceeding: if all creditors could not be bound, a plan of rearganizabon would fail ™
Vizlyix, 835 F.2d at 713-14 ; soe slso Finanz AG Zurich v, Banco Economica 5.A., 192 F.3d 240
| ZA6 (2d. Cir 1999Y, in re Maxwel Cotame'n Corp., 93 F.3d 1026 , 1048 {2d Cir. 1898); Salen
Reefer, T73 F.2d at 458 - QL Fn. LLC v Dellar, [2013 BL 279744), 2012 U S, Dist. LEXIS
116214 | 2013 BL 275744], 2013 WL 5568732 . at "3 {S.0.N.Y Oct. 8, 2013).

The burden rests oo the Foreign Representative to demonstrate that he is entitled 10 the
reques:ed relicf, See, o.9., in re Sivec SRL, as successor in iquidation to Siz SRL, 476 B.R.
310, 323 | Bankr, E.D. Okla. 2012) ("The burden of proof is on the party urging comity.") (Ciling
Reserue Intorn. Liguidity Fund, Lid. v. Caxton Infern. Lid., [2H0 BL 94363), 2010 U.5. Dist.

| EXIS 42216 , at *13 (S.D.N.¥,, Apr. 25, 2010); CSL Australia Pty. Ltd. v. Britannia Bulkers
FLE, Mo, 08-8290, [2009 BL 191376], 2009 U.S. Dist. LEXIS 81173 , al *3 (S.D.N.Y,, Sepl. 8,
2009} {"The burden of establishing intsmatianal comily rests on the party asserting it.") (citation
amitled]: see also Fox v. Bank Mandir (i re Perry H. Koplik & Sons, Inc.), 357 B.R. 231 , 239
{Bankr. S.0.N.Y. 2006) (noting ‘hal “the mowing party carries the burden of proving that comity
iz appropriate”) [cilalion omilted}).

Two sections of the Bankruptcy Code, Sections 1521 (a) and 1507, are relevant tc the Court's
analysis. “Il is evident Ihat recognition assistance of the types available under [these] seclions
is 'largely discretionary and turns on subjective factors that embody principles of comity.™ it re
Rede, 515 B.R. at 91 (quoting In re Toft, 453 B.R. 186 , 190 (Bankr. S.D.N.Y. 2011}, see afso fr
re Bear Stearns, 383 B.R. at 333 . The delermination of whether to enforce a plan confirmed in
a foreign proceeding should be made on a case-by-case basis. See In re Treco, 240 F.3d 148,
156 (2d Cir. 2001) (stating with respect to former Section 304 that "[a]lthough some of the
considerations in determining whether 1o defer o a certain counlry's bankruptey proceedings
may be constant from case to case, other factors vary.”); In re Bd. of Directors of Telecom
Argentina, S.A., 528 F.3d 162 , 174 (2d Cir. 2008) (making ruling under former Section 304
"hased on the specific facts of this case and in ligh! of all the circumstances") (citing In re Treco,
240 F.3d at 156 ); In re Garcia Avila, 296 B.R. 95, 107-08 (Bankr, S,D.N.Y. 2003} (in making
determination under former Section 304 , stating that "court must apply the factors on a case-
by-tase basis. Accordingly, a prior decishon 1o defer toa parlicular foreign court noong case is
nol deerninative in different case."} {citing i re Treco, 240 F.3d at 194, 156 ).

I Seetjon 152 1{a)

Seclion 1521i3) ol the Bankruptcy Code provides thal Tulpan recognilion of @ foreign
proceeding, . . . where necessary 1o efiectuate the purpose of this chapter anr to protect the
a53615 of the debtor or the inlerests of the credilors, lhe courl may, at Ihe request of the foreign
representasive, grant any appropriate refief. . . " 11 U.5.C. § 1521(a] . Such “appropriate rolief
irciudes a non-exhausiive list of certain types of relief thaf 1s grumeraled by the statuts,
ircluding "any additional reliefl thal may be available to a trustee, excep for relief available
under sections 522 544 545, 547 , 548 , 550 , and 724(a} " 11 U.S.C. § 1521(a)(7} . Courls
have found such "appropriate relief' to be the same type of relief that was previously available
under Chapler 15's predecessor, Section 304 of the Bankrupicy Code. In re Vilro S.A.B. de
C.V, 701 F.3d 1031, 1054 (5th Cir. 2012), The Court may grant relief under Section 1521(a)
“only if the interests of the creditors and other interested enlities, including the debtor, are
sufficiently prolected.” 11 U.S.C. § 1522(a) . Courls have acknowledged that “the policy
underlying section 1522 is that there should be 'a balance between relief that may be granted
to the foreign representative and the interests of the person that may be affected by such
reliel.™ In re Rede, 515 B.R. at 90 (quoling In re Int'! Banking Corp. B.S.C., 439 B.R. 614 , 626
(Bankr.5.D.N.Y.2010)); see also Jaffé v. Samsung Elecs. Co., 737 F.3d 14, 27-28 (4th Cir.
2013) ("The analysis required by § 1522(a) is . . . logically best done by balancing the

respective | |1 interests based on the relative harms and benefits in light of the circumstances
presented, thus inherently calling for application of a balancing test. . . .").
2 Newtion LEOT

Settlon 1507 of the Bankrupicy Code also permits the Courl to grant post-recognilian reliefin
the Farm of "additinnal assislance 10 a forgigr rapresentative under s titte or under sther laws
ol the Uritad States * 11 L1.8.C. & 1507(a] . Section 1507 provides that the Courl, inits
disevetior, may grant the “addilional assistance," only sfter balancing the various faclors set
forllyin Section 1507{b} . See 11 U.S.C. § 1507 _ In determining whether ta provide such relief,
& oolry

shall cons der whether such additional assistance, sonsistent with the prirciples of
comity, will reasonadaly assure--

1Y jusl Irealment of al holders of £lairns against or interesls in he deblor's
properly,

(2] protection of claim holders in the Unitad States againsl prejudice and
inconvenience I the processing ol claims in such foreigh proceeding:

(3] pravention of praferertial ar fraudutent dispositions of property of the dsbtar;

{43 dislribution of proceeds of the debtor's property substartially in accordance with
the arder prescribed by this bitle; and
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{E] if appropriate, the provision of an opporunity for a fresh starl for the individual
that such foreign proceeding concerns.,

11 U.5.C. § 1507(b] . Thus, tha language of Section 1507{b) explicitly incoroarates the
principle of comily in a court’s consideration of whether 1o grant additional assisiance. See fd .

prey Code

In the Kotion, the Chapter 15 Debtors raly on both Section 1521 and Section 1507 . See
fction Y] 121-122. The Pharal Parties appear to agree that thase sections govern hers See
Ojechian 7 14, 16-17. But the Pharol Parlias disagree with the Chapter 13 Debtors as o
whether the Courl should exercise ils diseretion unter these provisions to grant comity in he
Unlted States to the Brazilian RJ Flan—and ralated reliefl —while there are stll procesdings
panding in Brazil. See Objechion ] 14. Applying the applicable legal principlas to the facts of the
vase ol hand, e Court finds that the Chapter 15 Debtars have satisfied the requirernents for
reliel under boil Section 1521 and 1507 and, therefora, will grant the Motion. nolwithstanding
the proceedings still pending b Brazil.

B. Analvyig

M5 10 Section 1521 |, e Cour finds that the rehe® requestsd by the Foreign Representative 15
"nppropriate relie™ under Seclion 1521(al7) because il is the type o relief that was available
under foimer Sectlon 304 and roatinely granled under U.S . 1law. See fn re Heda, 515 B.R. at
92-93 (finding that relicf to enforce Brazilian plan is proper under Section 1521 ) (titing fn re
Vitro, 701 F.3d at 1054 ), For inslance, the Fereign Represontative requests that this Court g
full force and effect and grant comity in the United States to the Brazihan RJ Plan, including
enjoining acts in the Jrited Slaes thal would wicrfere with the Bracilian RJ Plan or the
Arazilian Confirmation Ordar. See Forgign Roprosomtative Motion for Onder Granting Retiaf to
Enforce the Bragian Renrganization T Plan [ECF No. 232] at 59-62, This i5 the type of
rzlicf thal cours heve proviously granted under former Section 304 of the Bankruptey Code
and olher applicable U.S. law, See In re Rede, 515 B.R. at 93 (citing Bd. of Dirs. of Telecom
Arg., 528 F.3d at 174-76 : In re Avila, 296 B.R. at 114-15 ; 11 U.S.C. § 1141(d)(1)(A) (granting
discharge lo Chapter 11 deblor upon confirmation except as otherwise provided for in the plan),
11 U.S.C. § 524(a) (describing the effect of a discharge)). Similarly, the requests for instructions
directing the Indenture Truslee to take certain actions with respect to securities in accordance
with the terms of the Brazilian RJ Plan, is also refief of a type available under U.S. law. See In
re Rede, 515 B.R. at 93 (¢itng 11 U.8.C. § 1142(b} (providing that a court "may direct ... any ...
necessany party 1o sxecute or deliver o join I the execution ar delrvery of any instrument
required in eflect o lreansker of property deall with by & confirmed plan, and to perferm any ather
acl . thatis necessary for the consummation of the plan”} in re Washington Mud,, inc., [2012
BL 400280], 2012 Barkr, LEXIS B95 , at *38 {Bankr. . Dal. Feb. 24, 2012) {direckng indenture
truslee to make distribations in order 10 efectuate plan fransactions))

Mareover, the Court finds that it is appropriate to exercise its discretion under Section 1521 to
grant eomity ta the Brazilian RJ Plan. Tha: plan is the cumination and ulbmate resoluticn of the
zxlensve Brazilian RJ Procceding thal was already gromcd recognition by this Goor. 1t is
impossible for the Brazilan RJ Man to be fully consummated without granting recognition given
ihe condilions subsequent in the plan. These conditions subsequent include, among other
lhings, the Issuance of U.S. sevuriies which cannot lake place without an arder granling the
relief requested by the foreign representative. Granting the Foreign Representativa's Motion is,
Iherefore, esseniial to implementation of the restructuring and complele distributions and
‘nrefore consummation of the Brazilian RJ Plan. In granting he requesied relicl, the Count
niotas that the Brazilian KJ Plan is overwhelmingly supperted by the stakenolders in the case,
and that all slakeholders have had the apportunity 10 be heartd in the: Brozlian R Proceeding
arld o protect their rights under Brazifian law As 1o the Pharot Parics, this iz ainply
demonstraied by the exiensive proceedings involving them In Brazil, including Bratel's appeals
of decisicns of the Bragiian RJ Court, as wel as the exiszence of the arbitration and mediation
in Brazil.

In addition, e Cour alse concludes thal the relief requested by the Foreign Representative
hers properly constitutes "additional assistance™ pursuant to Saction 1507 of the Bankrupley
Code. Speciiically, the relicf requested by the Forelgn Administrazor meets each of the Faclors
in Sectlon 1507 .

The first factor of Section 1507 (k) examines whelhar the addilional asslslance will reasonably
assure "just reatment of all holders of claims against or inlerests in the deotor's property.” 11
U.5.C. § 1507(k){1) . Case law relating to former Section 3Dd{c) lound this reguirement <o be
satisfisd where tha forsign insolvency law provides a comprehensive pracedure for the |#1.5}
arderly resolution ol claims ard the equitable distnbutlon of assets amang all of the estate's
creditars in ohe proceeding, 3oe, €.9., 7 re Treco, 240 F.3d at 158 ; in re Cuimer, 25 B.R. 621 .
629 (Bankr. 5.00N.Y. 1982). As descnbed in greater detail in the Supporting Legal Declaration,
Brazilian hankuptcy law provides such a comorehensive procedure, while al the same time
maintaining tha campany's business and activities, Supporting Loyl Decl. at 1 4-5, 15
tensensual approval of & plan under Brazilan law requires vates from a specified majonty of
each class of clams, I at 4 23, This requrcment has been met Lecauwse 3l classes under the
Brazilian RJ Plan voted pverstelimingly inits tawvor,

Brazilian bankmuptey law also provides additional cred 1ar protections that justily granting connity
in-hese cireumstances. Forirstance, under Brazilian bankruplcy law creditors have the right to
object lo @ plan v thin 30 busingss days after natice af its publication. fd. at 1] 23, Creditors may
also oppuse a plan and propose amendments thersta during the GEM, up until 8 final approval
by creditars, Jo. at 9] 27, Additionally, within tive days of publication of a confirmation creier,
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crediters may file 2 motion for clarification, and, wilhin fiftoen days of its publicalion, credilors
may file an interloeutoy appeal to the appellate court i ot 43, Craditars are also given
nplice ol decisions made by the Brazilian RJ Saurt, with the deadines for filing appeals
comrmencing fram the date on which creditors are notlied of such decision by means of a
publication. fo. A judic ally appointed administrator also provides additional oversight of the
process, ensuring hal accurate information is distnouted to the ¢raditars and informing the
Brazilian RJ Court il a debtor fals to meet ils obligations wrder 3 confirmed plan or commits an
art that violates the Brazilian bankruptey lawe id. at ) 15417, 38,

The second facorin favor of graniing comity under Section 1507 requires thar the additicnal
assistance reasonably assure "protection of claine holders in e United Stales against
prejLdice and inconvenience in the processing of claims in such foreign proceeding.” 11 WLS.G.
§ 1507(b}2) This faclor is satisfied where, as here, creditors are given adequate notice of the
timing and pracedures for filing alaims, and such procedures do nor creale additional burdens
for @ foreign creailor seeking to File a claim. See, ey, Treco, 240 F.3d at 158 ; In re Houran,
180 B.R. 58 , 68 {Bankr S.0.M.¥. 1895}, Under Brazilian bankruptoy law, forsign creditors have
the same slatus, the same rights and protections, and are subjecl “o the same procedutes, 58
acal eradilors with respact ko the filing of claims, Supporting Lega Ded, at 1 12, Lpon issuing
the decision o accept a deblor's petilion for judicial reorganizalion under Brazilian bankruptey
‘aw, 8 Brazilian judge onders the publication of the dacision along with a hst of creditors
preseniec bty tha debtor. fd a1 1] 1C. Within 15 business days from the pubhcatien of such list,
the creditors may preseni thair proofs of haldings or abjections 1o such list. 'd. ARer analyzirg
the: proofl of holdings - &+ and objections, the judicial administtator will publish a second
creditors” list, ke which all creditars, the debtors ar the public prosecutor's office may present
new objestions wittin 10 business cays of pudlication. fof. The Brazilian courl then rules an acy
objactions filed and arders the presentation of the final list of crodilars and claims. .

The third factor in Section 1507 (b} reguires Lhat Ihe additions| assistance requesled
reasonahly assures "prevention of preferantial or fraudulent disposilions of property of the
debtor.” 11 U.8.C. § 1547{b){3) . This factor is satisfied hore given that  when o debior i
declared bankrup: undar Bragllian law—ary credilos, the Brazilian public storney's office or the
JJchicial admin strator may bring an aclion lo avaid fransfors chat were mado o Ihird padies with
the intentian tu harmt creditors or damag e the dears estate. i at T 5.

The feaurtn Factor of Section 1807{b) requires that the additional assislance reasonably assures
"disinbulion of pracesds of the debtor's property sJbstantially in arcordance wilh the order
pigscribed by" the Bankruptcy Code. 11 U.S.C. § 1507(b)(4) ; sce also in re Ges. SIB.R. 801,
904 (Bankr. 5.0.M.Y. 1985); ffaarhus v iunnan Enrers, L1, 177 F3d 1007, 336 U.S, App.
D.C. 174 'D.C, Cir, 1998} (Taiwanese distibulion system was substantially in accordancg with
U5, law decause prionity afforded o ceresin classes of claims as under the Bankruptcy Code).
This factar requires simply that the “forelgn distribution scheme be ‘substantally in accorance’
with United Siales bankruptcy a@w; it does nct have o mirror the Dnited Slates distribution
rules.' in re fanica, 244 B.R. 820 . 836 (Bankr. 50N Y 1999 (citatons omitlied). This faclor is
satisfied here because the distrbutlon scheme under Brazilian bankruptey law substantially
accords with b distribution scheme under the Bankruptoy Code. In a censensually approved
Braz lian plan [withaut the use of "cram-down® provisions), for gxample, the claims of afected
creditars are paid n accordance with the plan, which must be approved by all classes of
creditars, including secured creditors and unsecured creditors. Supporing Legal Jecl, & T 27,
33. The Bankruptey Code ensures that secured credilors receiva prior iy over unsecured
creditors, and undar the Brazilian RJ Plan, secured ceditors are entiticd to payment in fuil.
Adaitiorally, Brazilian bankruptey law provides "meaningtul prozecoons ihal are similar {o the
protections embudied in U5, law." and (he Brazilian RJ Plar's differant treatment of certain
unsenJred erecitors has a reasonahle basis and was necessary to consummate the RJ Plan,
See inre Rede, 515 B.R. at 97 .

The Court also finds tha: granting camity {c the Braziian RJ Plan is appropriate because it
ensures that the Brazifian RJ Plar will be implemented in @ manner consistant with [k lerms
and witnout unnecessary delny and costs.

In grantng comity to the Brazilian RJ Plan and the Brazlian Confirmatien Order, the Courl
~otes that comity is most oflen withheld when the recognition of foreign proceedings would be
adverse 1 the public policy interests of the United States. See 11 U.8.C. § 1506 ("Mathing In
this : "+ chapter provenis he courl ‘Tom refusing to take an action governed by this chapler if
the acfion wenld be manfestly conlrary (@ ihe public policy of the United States "), see alto
Sompados, g, v Prits. Chewng Gun Cory., 453 F.2d 435, 440 [3d Cir, 1971): Salen Reefer,
773 F.2d at 457 {ciling Somgorter, 453 F.2d at 440 ). But this and olher courls have found that
Braz lian hankiupicy law is consiskent with U.S. policy and provides to creditors meaningful
oratections similar to these provided under LS. law. Bee, e.g., 1 re Rede, 515 B.R. at 98
{rejecting argument that Brazilian bankrupicy proceed:ngs there violaled Section 1506 and
concluding that “Brazihan bankruptey law meets cur fundamental standarrs of fairmess and
accords with tho course of civilized jurlsprudence ™): n re OAS 5.4 833 BR. 83, 103 (Bankr.
S.D.K.Y 2015) (noling lhat "Brazil bas a comprehensive bankruptcy law that in many ways
mirrars ur awn” and agreeing with the Rede decision that Braziian bankruptey law e not
contrary tg U5, public polley} #

For all these reasens, then, the Courl finds that the Brazilian RJ Proceeding is net conirary or
prejudicial to the interests of credilors in the United States and thal tne doctring of comity
suppons the granting of permanent relief enforcing the Braziian RJ Flan and the Brazilian
Zarfirmalion Order under Sections 1507 and 1524 of Ihe Bankruptey Code !
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. Pharol Partics” Ok jxetive

The Court now turns to thiy specific argumerts raised by the Pharol Parties. The Pharol Parries
generally assert |hat granting *he relief requested by the Formign Represertative would be
incansistant wath the pumnses of Chapter 15, and thal the Coun should inslesd dalay granting
any relict until afer all of ihe proceedings n Brazil are rompleted, including the sppeals, the
arbitration and the mediation. See Cbjection at 7 13, This argurnent takes several forms,

As a threshold malter, the Pharol Parties suggest thai the Foreign Representative i3 trying to
rush ihese cnforcement proceedings through the Caurt tao quickly. But this is wrong on sevaoral
levels. The Foreign Representative's Motion was schaduled an ordinary notice in this CGourt and
Al interested parties were given a chance to ba heard, Moreaver, Iha Brazilian RJ Plan was
canfirmed aver four months pricr *a the hoaring on tne Motion and all parties in interest have
had at least that much notice of the plan's milestenes and timeling. which were expressly
incarporated in the Drazilian RJ Plan, Evan before that paint, multiple creditor constitusnuies
were involved in active negotiations with the Brazllian R. Deblors for monihs abaul e
meachanics of any plan. To suggest thal the Chapter 15 Debtors are now seeking an edpedited
request here 1o somshow short-circuit the procoss in Brazil is a clear mischarackerization of the
facis.

Additiona Iy, ihe Pharal Parties provide no timadine for how long this Courl shauld sl unil
declding ihe Fareign Representative's Motion. See Objevlion al 21 jsubsection cantion stating
that: "The Enfercement Motion should be adjpured wntil all appeals, aroitratien and mediation
proceedir gs have heer exhacsiog - =i in Brasil™). In Ihe face of a complaini by the Chapter
15 Debtors about the lack of any inmparal imits to the Pharol Parties” approach, the Pharol
Partles sugnested a° the hearing an the Motion that the Courl simply delay praceedings until &
Turthir status conference on June 18, 2018, See Hrg Tr. 73:3-6, May 28, 2018 {eounsel for the
Pharol Parties suggesting that parties come back for 2 status cenference on June 18th when
they might nave a clearer picture on unresolved issues). Such & timaling would he highly
aroblematie, Rowever, as this is only & few days' prior 1o the deadline for at least two of the
venditions sJbaeguent that roguire relief from lnts Courl o implement. Moreovar, this approach
would effectively pravide The vory same slay pending appeal that the Pharel Faries sought and
ware gdemiad by the Brazilian cowts, Lis not tis Court's rale o effectively sacond-guess or
overrlle the determinalions inade by the Brazilian courts. particularly under the guise of comity,

Perhaps tc address these problems, the Pharol Parties suggest that the Chapter 15 Debtors
call a maeding to allow eraditors to vale on waiving the deadlings conlained in the Brazilian RJ
Plan. &s a thresnold matter, such an approach is exceedingly unlikely to offer a lasting solution
here, Ses Hry Tr. 81.12-18, May 28, 2014 (counsel to the Foreign Representatrve noting that
" liet all of the su-called unfinished business In Brazil play out” could take years). Butit Is also
preaadingly unlikaly to work, As counael 1¢ the Sleering Commites noled al the hearing on the
W.otion, such a meoting would be extremely cificult to convere dug lo lhe thousands of
craditers invo ved in the case and, in any case, his own clicntis currently ngt prepared 1o
extend or waive the deadlines In the Brazilian RJ Plan Sec Hr'g Tr. 85:5-15, May 28, 2018,
That is nat surprising given that the Brazilian RJ Plan was approved only after a lengthy and
highly contentious process, and the deadlines conlaincd thorein were heavily negolialed. See
id, Against this backdrop, the possibility of getting all ereditors to vote in favor of delay—much
less the extended delay sought by the Pharol Parlies—is tughly implausible. More imporantly, it
would be stardy at odds with comity for this Court to insert itself into the Brazllian process in
sueh an intrusive way by effeclively reguiring the Brazilian RJ Debtors tu cunvere another
meeting of credilors See SMWP Boal Senr S.A. v Hotef Le St Jomes, 483 B.R. 776 . 786 (S.C
Fla, 2012) {"To inquire into a specific foreign proceeding is not orly ineflicient and & wasle of
judicial resources, but more importantly, necessarily undermings the eguilabile and orderty
distributon of a deblor's propery by transforming a domaslic court inlo a foreign appellate court
where credilors are always afforded the proverbial 'second bite at the apple.' Chapler 15's
directive that eourts be guided by principles of comity was Inlended o avaid sLen a result.”).

The Pharol Parlies nowe that both Sectiaon 1521 and Sachon 1507 incorporate a balancing test,
which Ihey argue weighs in their faver §* 1! But these tests actually weigh against thalr
positiun, As detailed above, the Braziian RJ Debtors, varisus parties in intsrest and numeraus
credior consliluencies were involved in exlensive negotistions regarding Ihe lerms ol the
Brazilian RJ Plan. These negotiations were ultimately successful, as the vast majority of
craditors voled pverwhelmingly in Favor of the Brazilian BJ Plan. The Brazilian RJ Plar. has
been confirmed and such confirmalion has nol acen slayed by lhe Brazilian courts. Murmerous
crediors have acted in relisnce on the timely consummatian of the ransact ons required by the
Brazilian RJ Plan. Denying the rehef requested by the Foreign Representative would work Lo
the detriment of Ihese vast crodiler canslituencies, insiead serving only the parochiial inlerests
of Ihe Phaiol Parties, Indeed, lhree major creditor constiuencies—the Steering Comimittee, the
Inlernatichal Bondhalder Committea and Solus—have sl filed pleadings suppartng the ralief
requasted by the Forcign Representative. To grant the oojection would essentially give the
Pharol Parties—trat de not even claim to speak for the interests of all shareholders --a pocket
weto gver the entire process, notwithstanding the wishes of the vast majority of slakeholders

Relaledly, the Pharol Parties suggaest that granting the Forsign Representalive's requast would
"create]] a significant risk of lagal and commerclal uncerainty surrounding the outcome of the
periding appeals in Brazil," Objacuon w2 T 31, Ag a basis for this argument, the Pnarol Fadies
posit that if it were to Jltimalely succeed inils apoeals, the transactions that took place in lhe
Uniled States would have 1o be unwound. fd. Bt couns in this jurisdielan have granted plan
enforcament orders despite Ihe pendency of appeals in the foreign main praceeding. See i re
Goean Fig UDW Inc, Cusa Moy 17-30736 (MG) {Bansr, S DNY. Sept., 20, 2017 (granling full
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force and effect to scheme approved in Cayman Islands despite pending action by a credilor for
a fraudulert transfer claim); fn re Sino-Fores! Garp,, 501 B.R. 655 _ 666 (Bank-. 5.C.N Y, 2013)
{enlorzing Canadian reprganizalign plan and sellement aver objeclion of aarty pursuirg
avpeals N Canads and stating thit possible appeal in Canada was not a “reason to wail™ and
tha: "at least one addiniona ruling is reguired fram the trial court in Canada, seeking approval of
a plan of digtribntion, belere he setllerment can become final, 8o this Court's ruling daes not
provide the last word i ary evenl"): I re Reds, 518 B.R. at 95 (halancing the forgign debtor's
intcrests against those of objecting pary and concluding that plan enforcement relief meets the
requirements of Sections 1522(a) and 1521 of the Bankruptcy Code, and noting that party
chjechirg to plan enforcement relief "simply wants anether chance (o renegotiate ihe lerms of
the Brazlhan Reorganizalion Plan,” and that grantng such religf "does not prevent the [obje oor]
Irom cantinuing 1o assert its rights under Brazilian law in the pending appeals of the dacisions
of the Brazilian Bankruptey §+54: Court."), In re Gerova Fnarcial Grodp, Lid., 482 B.R. BG , 94
{Bankr. 5.D.N.Y. 2012 (holding in contoxd of recognition proceeding that nothing in statutory
language of Chaptor 15 required that A decision of a fereign court be final or non-appealatle).

tareover, the Court disagrees wilh the Pharol Parties' premise about unperainty arising out of
a granl of the Motion. In fact, failure to grant the Motion and implement tre Braz'lian RJ Plan by
tha deadlines provided would cause more unceriginty. | would seriously risk the failu e of the
reslrusturing under Brazilian law ard creacn tho possibilily of a mandatary liquidation of the O
Group. That is because Ihe Brozilian R Debtors' proceeding may be converted 1o 4 banknipley
liquidation proceeding known s 3 falido (ollowing the occurrence of cerbain evenls, ang of
which is the faiure of the Bramilian R Debtors 1o comply with the terms of an approved and
canhrmed pudicen rsorgar zation plan. Supglemantal Legal Decl, 1 13, Following conaversion fo
such a proceeding, & deblor is declared not capable of reorganizing and (he debior's 258815 are
placead inta liguidation. Jo. Thus, denial of the Motion would pul &t risk he entire glabal
restructuring of the Brazilian RJ Debtors and their non-dsbtor affiliates.

tzreover, a delay in granting the Motior. would adversely affect ereditors Lhal arz noldirng over
USL 520 oillion ih restructured debt, including over USD §5 billien in New York law-govarncd
bonds thal have already been novated by the Brazilian RJ Plan unaer Brazilisn law, and are
enfitled under the pan to receive a distribution of new securitis. Foreigh Reproseriahive™
Reply to Objection of Pharal al 4 $ [ECF No. 253]. Without & grant of the rahaf renuestad by the
Foreign Represenlative, the O Group will be unable to successiully restructure its New York
law-governed debt par tne terms of the Braglizn RJ Plan. A3 explained above. the Brazilian RJ
Flan has a timeline hy which certain conditions subsequent must oceour for the plan to become
effectiva, The Brazilian RJ Plan pravides that the non-occurrence of these events by July 31,
2018 resulis in ferminacion of the plan. Ses Brazilian R Plan § 12.1, atlached &5 Exhibit & o
the Supporhing Factual Declaration [ECF No. 230-1]. These conditions require, among other
things, the issuanca of U.S. securities, which zannot take place without this Court granting the
refict roquested by the Foreign Representativa, Granting the Foreign Representative’s Motion
i5, therefme, a prersquisite to implementation of the restructuring and complete distributions,
g7l therelgre consummation of the Brazitan RJ Flan, Imporantly, the steps and timeling
drscussed above were ircorporated in lhe Bragilian R Plan, which was subsegquently approved
Ly the Brazifian court in the Bragitian Confiomation Order. A delay in granting the ralief
requesied could resull in those parties having their claims discharged in Brazil, but not in the
United S.ates, which in turn could lead 1o the Chaprer 15 Debitors facing lawsuits in the United
States for debts that ¢+ have already bean cischarped under Brazilian law. Foreign
Represertauve's Reply to Objection of Pharol a1 5. The equiies therclore cloarly weigh in
favor of grantng the relief that these credisers approved of through their vores in favor of the
Brazihan RJ Plan,

Aarant of the Mation row is also consistaat wih the notion that Chapler 15 affords greater
deferonce alter the recognitien of a forsign procesding:

Once a case is recogmzed as a forcign main procecding, [Slkapter 15 spacifically
contemplates thal the court will exercise its discretion consistent with principles o
comity. There iz & lngical reason for this. Deference to foraign msalvency
praceedings will often faciate he distibulion of the debior's asses in an
aquilable, oreerly, efficient, a1d systematic manner, rather than in a haphazard,
erenlic, ar oiecerncal Fashion, Chaptor 19 mandate(s) thal the court coopera;a '
shoinaainum exlent possible' wilh a forgign court or representalive

Ir rer Aflas Shipoing, 404 B.R. at 738-38 (internal citaticns and quotations amitted). As noted by
the Fareign Representative, "the Chapler 16 Caurt's rols is to assist the foreign insolvancy
proceeding, not to supzrase 1. Fargign Representalive's Reply to Objection of Pharol al 2.
This Couwrt fnds that, considening all the circumstances of this cass, the 1ssles of Brazilian law
shoulg he resolved by the Brazilian cours, including the queslion ¢f whether the pending
litigation in Brazil justiies 3 stay of the Braziiar RJ Flan,

Thus, if the Mharol Parties bebheve that pending proceedings in Brazil shoud prevent
anforcement of the Brazilian RJ Plan, than the proper recourse would be to seek relief from the
Brazilizn courts in the form of a stay, But the Brazilian courls have denied such roquests for a
stay, knawing full well the conseqguences.” Ste Colombs Declaration at 7 13-13, 17, 20 {nating
lazk of stay effec: of Brazilian cour: orders ano affirmative denial of stays by Brazilian cours);
He'g Tr, 12:13-17, May 29, 2018 (paries agree thal lhere |s na stay in place in Brazily, id, at
48:5-% {Pharal Parties” counsel stating that they were unsuccessful in obtaming stay panding
appeal ir. Brazil and that Braziban arbilration ard mediaticn do not implement & stay). Having
Tailed i obtain such relief in Brazl, lhe Pharol Parties shauld 7ot now indirestly oe granted
what thgy fruled b obbtan dicectly, "4 LS, bankrugicy court s not required ta make an
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independent deermination aboul the propriely of individual acls of a foreign court,” i re
Mefcalfe & Mansfietd Afternative Investments, 421 B.R. B85, 697 (Bankr. S.D.N.Y. 2010} zee
in re Mairfieid Sentry Ltd., 484 B.R. 615, 628 (Bankr. 5.0 N.%. 2013} ("Chapter 15 was not
designed to permit darties ta mix and match multiple countries' laws, which would lead w
haphazard, ematic or piecemeal adjudication of the distributior: of assets . ., as the
administration and distursement of the same assets would be handled by different tribunals ir
different countries according to different laws . .. "), It is simply not this Court's role to second
Juess the wisdom of the Braziiar courts of overrule [0 their decisions, which would be
fundamentally inconsisient with comdly. See, e.q., SNP Boaf Serv, 483 B.R. at 786, o.f In o
Fedo, 515 B.R. at 100 {stating with respect to public policy exception of Section 1508 thar "itis
nat appropriate for this Court to suparimpose requirements of 1.5, aw on a case in Bragzil or tc
scoond-gunss the findings of the foreign cowrt.™).®

The Pharol Par es try e dislinguish the cases that grant relief similar 1o that being sought here
—such a5 in the Rerde ard Gorewa sases - by argulng that the Braziban RJ Plan kers hag ned
yat bzen substanlially consummated in Braxl, and thal this Courd would he Lhe velicle through
which substantial consummalion was achigved. But the Mharol Parlies’ atlempt Lo distinguish
these cases -particularly Rede—are unavailing. The principles of comity behind those
aecisians are yvery much at ades with the Pharal Parties’ position, Indeed, clher cases in ths
jurisdicticon have enfarced Toreign orders appraving plans before those plans have become
effective. See, e.q., Bibby Offshore Services Plc, Mo, 17- 13588 (MG) (Bankr. S.D.M.Y. Jan. 18,
2013} [ECF Nos. 2, 16] {recognizing, granting camity ta, and enliling "full force and effect” o
srheme cf arrargement where the "Restructuring contemplated by the Scheme. wh'co fwould]
anly be implamentad througn the Schama if the Noteholders vote[d)] to approve the

Seheme. and sanclionad by the English Court” wag nol yet carried oul, with cour! staling that "
[a]bsent ihe requested ralief, the efforts of the Detrar, the English Court, and the Petiticner in
conducting the UK Proceeding and effecting the Resructuring under the Schame and Englisn
law miay be thwarted by the aclinng ol certan creditors, 2 resull inimical 10 the purposas of
chapter 15" I re Ogetrsctt eo ¢ Gas 5.4, No. 17.131230 (JL3) (Barkr. S.D.WN.Y. Dec. 13,
2017} [ECF Nos, 4, 28] {giving full force and effect to "Brazilian Confirrnatian Crder ard the
Crazilian Recrganizawon Plans” where Brazilian Rearganization Plans had rol been
cansumimated or eftectuated, cut petitioner was seeking assistance from the court "pertaining
o ihe actions necessary to give effect to the terms of the Brazilian Reorganizatizn Plans,
including.. .cxchange of the Existing Scourilics...in consideration for the issuance of tho Now
Sewirines'); oo CGGE SA., 579 B.R. 716, 720 (Bankr, 3 [LNY. 2017) (" E]nlorcement of the
Sanzlioning Crder is necessary ‘o gnsurg that the Financial Resiructuring canlemplated by the
Safeguard Plan and the confirmed Shapler 11 plan can be implemerted ™). Furthermere, the
Pharol Parties” argument is counteriniuibve, since the rellie? requasted by the Foreign
Represendative s necessary for substantial cansurnmation to lake place in Brazil. The Chapter
1% Debtars assert that they would Be in violation of LS. securities law il hey were to by to
substantially consummale the Brazilian R Plan by making distributions of new securities 1o
berndholders wittout abtaning priar relial Frorm this Colart.

The Pharol Parties alsc argue thad the absence of the equitable meoiness doctrine in Brazil
should weigh against this Court granting relief.’ But it is hard to © - : : see how this supports the
Fhaol Paries poegition, The Brazilian courts are no doubt awara that th's docring does not
axist in Bragil and ronatheless decided to deny a stay of the arder approving the Brazian AJ
Plan. Should the Pharol Parties prevail in their legal cnal enges, there are undoubtedly
orovisions in belh Braziian and U2, law {hat will govern proccedings going forward i bosh
eountrics and the scape of appraprialo relief. In the ovent that the Brazilian Canfirmation Order
'5 raversad on appeal, tho Pharo! Partias have acknowledged Ihat they can seek relief in this
Court inciud'ng, but not limited ta, relicf under Rula 60{b){5} of tha Federal Rulas of Civil
Frogedure . S Objuction T 22 n 6. 500 @iso In ve OF Brissil Holtings Cooperatic!, 578 BIR.
at 203 ("Chapter 1% mainlains, and in $arme raspects annances, the 'maximum flexitiity’ of
bankruplcy eourts in handling ancilary cases i light of prineiples of intermational comity and
respect for tha laws and judgments of other nations.*): 11 U.S.C. § 1522 (bankruptcy court may
"mpdify or terminate” relief it has previously granded); in re SPhinX, 351 B.R. at 412 {"This
Aexibility is eviden: not only in the policy statement in section 1501(a} but also in Bankruptcy
Coge section 1322 | which proviges that the Courl may grant or modify interm |, . or addibpngl
refiefl.]"). Conversaly, if this Court does nol grant the Pharol Parties the ozlay (hal they request,
trere will b no change o the slalus qua in the Bradliao litigatiso and he Phanol Parlies” righls
in Brazil are unaffecled.

Lastly, the Pharol Parties raised an izsue at the hearing with respact to cerlain language
contained i the Forcign Representative’s proposcd arder relating <0 the Malipn, This language
providod 1hat if the: Brazilian R Plan werg cver terminaled under Brazilian law, thon the arder
of this Court granting tho roliof requested by the Foreign Representative and all actions
contemplated thereby would be, "null and void and of no force or effect.” Alackine Against First
Froposed Croer at 1116 |ECF Mo, 289.2]. The Fhere, Partiss suggested that this language
wiobld omebiw diffor from tre ex fune and voud ab nito effect thal the Prarol Patties beliave
would be appropriaie under Brazilian law. The language in the proposed crder, however, has
teen further revised to incorporate the Pharol Parties’ concerns, and now additionally provides
that in the event of a termination «f the Braziian RJ Plan, this Court's order would "be deemec
void ab initio 1 the extent rendercd as such under Brazilian law * fg, Morgover, as the Cowd
sited al the heating, the Pharo! Parties con always riturn 1o this Court ta pralect thoir rights
ander L 3, law to tha extent necessary, 3 fact the Pharc| Parties reconnize Sca, .9, Objoclion
at 20 n.1&. For Ihese roasons, therefore, the Court finds that any legilimate issucs raised by the
Pharal Paries as (0 the proposed order Fave boen propedy addressed,

CONCLASION
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For all these reasens, the Courl grants The Motion and the reliel raguesled by the Forgign
Fepresentative and ovarmiales Iha Ohjeetion 008 entieety

Daed: Naw York, New York

Juy @ 2018
{sf Sean H. Lang

UMNITED STATES BANKRUPTCY {221 JUDGE
fr 4

This wriztery decisicn memonalizes the Court's bench ruling thet was read Into the record on
Junz 14, 2018, While the substance of the decision remaing the same, edils have been
made for eaze of comprehension.

fn 2

In facl, the Pharol Farlies have not argued that the reliefl requesied here would vialate the
public policy inerests of the United Stales.

fn 3

The Courl also finds thal Uw other relief requested by the Fureign Representalive is
appropniate undet the circumstances, including the requested injunctions, cxculpalions, and
exernption refief under Section 1145 of the Bankruptoy Code. As this additional relief is not
subject to a specific objection by the Pharol Parties, the Cour: will refrain from a detailed
analysis as to each of these requasts for ratief,

g

The Pharel Parties complain that grarting the relef now would frustrate processes averseas
such as the medigtion, Sec Objection, at ) 23, Bu: as the Brazilian courts that orderad the
mediation also refused (o grant 2 stay of the confirratian arder, itis difficult o see how the
exislence of the madiallon walghs In favor of (he Pharol Paries.

fn 5

Of course, the Court takes no position on the merits of the Fharc! Parties' appeals or othar
praceedings in Brazil. Despite the Pharol Parties having altached no less than four lagal
oginions regardng Brazilian law to ts papers. the parties hera actually have agreed that
these issues of Brazilian law are not for <his Cour o decide. See Objecticn at 1 21 n.14
{rating that the Pharo! Fanies offer the opinicns net for the purposa of asking the Guour to
revisit the Brazilian Confirmation Croler or 1o projudge the outeame of the appeals. bul rthor
to establish Ihat the 2ppeals are not frivolous ).

In g

The Objection appears to be inconsistent on the issua of equitable mootness. On the ang
hand, it cornplairs that the relief sought here could render fereign appeals maot whils, cn
the cther hana, it states that Brazilian law does not recognize the doctrine of eyuitable
mootness  Sre Objection at 1] 18-20.
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KeyCite Yellow Flug - Negative Trewiment
Disagreement Recognized by Tn re Avanti Communizatiars Group PLC, Barke 3.D.NY., April 9, 2018
737 F.3d 238
United States Court of Appeals,
Second Cireuit.

Inre Katherine Elizabeth BARNETL,
Drawhridge Special Opportunities Fund LE, Appellant,
.
Katherine Elizabeth Barnet, Foreign Represenlative, William John Fletcher, Foreign Representalive, Appellees.

Dacket No. 13-612.

Argued: Oct. 15, 2013.

Decided: Dee. 11, 2013.

Synopsis

Background: Foreign represeniatives sought recognition of “external adminisiration” ol deblor in Australia as foreign
main procecding. The Uniled Stales Bankrupicy Courl for the Southern District o New York, Shelley €. Chapraan,
J., granted recognition, The court denied motion (o stay discovery that had been brought by United States afliliate of
debtor, and granted foreign representatives’ discovery motion. Subsequently, the court granted « joint application for
cerlification of recognition order for direct appeal. The Court of Appeals granted the joint application.

Holdings: The Court of Appeals, Straub, Circuit Judge, held that

[1] order by bankrupicy court recognizing “external administration™ of debtor in Australia as foreign main proceeding
was not appealable by Uniled States affiliate of debtor when issued;

(2] discovery order was appealable;

[3) subsequent appealable discovery order ripened premature notice of appeal from initial recognition order, and thus
recognition order was properly before Court of Appeuls; and

[4] provisicen defining eligibility to b a debtor had (o be satisfied before a bankruptey court could grant recognition of
foreipn proceeding.

Vacaled and remanded,

Wesl Headnotes (131

111 Raukruptey - - Ripght of review and persons entitled;partiesywaiver or cstoppel
Order by bankrupley courl recognizing “external administration” of deblor in Australia us foreign main
proceeding was not appealable by Uniled States affiliate of debtor when issued: although Foreizn representatives
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12l

131

141

161

17

wha sought recognition siated their “intention to take discovery™ of alliliale's directors, potential harm to
afliliate was insufficient to justify appellate standing. 11 U.S.C AL § 1520,

7 Cases thal cite this headnote

Bankroptey -~ Right of review and persuns entitled: purticsiwaiver or estoppel

In order Lo have sianding Lo appeal from a bankruptey court ruling, an appellant must be a persen aggrieved,
which is a person directly and adversely affeeted peeuniarily by the challenged order of the bankruptey court;
this test is stricter than Artcle T11's “injury in fact™ 1est, and its siringency i3 rooted in & congern that Itecly
aranting open-cnded appeals to those persons affected by bankruptey court orders will sound the death knell
ol the orderly disposition of bankruptcy matters. U.S.C AL Const. Art. 3. § | el seq.

20 Casey that cite this headnote

Bankruptey -+ Right of review and persons entitled: partics;waiver or estoppel
Lven absent a direct pecuniary interesi in the Wigation, a public interest may give a sufficient stake in the
cutcome ol a bankrupicy casc 1o conler appellate standing,

5 Cases that cite this headnote

Bankruptey - - Finality

Bankrupley court's ordet granting foreign representatives’ motion for discovery with regard 1o United Stales
afliliate of Toreign debtor, that court had granted aller recognizing “exlernal administration™ of debtor in
Australia as foreign main procseding, was appealable, since discovery order constituted final resolution of
petition to take discovery in aid of forcign proceeding in thal (here would not be final resolution on the merils
beyond discovery relief itselll 11 DLS.C.A i 1515, 1520,

3 Cases that cite thig headnote

Bankrupicy "= Rightof review and persons enlitled; parliesiwaiver ot estoppel
A bankrupley courl’s order recopnizing a forcign proceeding as a forcign main proceeding is not itself
appealable by a parly that is not directly afleeled by the velief that the order provides, 11 17 §.C. A, §1520.

8 Cases that cite this headnote

Bankruptey - Decisions Reviewanle
As g gengral tule, discovery orders are nol appealible unless the object ol the discovery order refuses to comply
and is held in contempt.

Cases Lhat cite s headnote

Bankraptey - Notice of Appeal; Time

Bankrupicy - - Scope ol review in general

Subsequent appealable arder granting foreign representatives’ motion for discovery with regard to United
States affiliate of foreign debtor ripened premature notice of appeal from nitial order by hankruptey court
recopnizing “external administration” of debtor in Australia as forcign main proceeding. and thus recognition
order properly was before Court of Appeals, since direct appeal ol recognition order had occurred afler court
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had granted discovery motion and those orders had merged; mistake in form of notice by parties not discussing
discovery order in their joint request for direct appeal was not [atal because resotution of validity of recognition
order would be dispositive ol whether discovery was available and foreign representatives otherwise did not
suffer prejudice. 11 US.CAL 8 1515, 1520, 1321(a)4), 17820a); 28 U.S.C.A. § LSB{AW2WAN, diiy, (d2)(B)G);
I R.APRwe 3cid), 28 LS CA,

4 (Cases thal cite this headnote

18] Bankruptey - Notice ol Appeal; Time
A premature notice of appeal from a nonfinal order may ripen into a valid notice of appeal il a final judgment
hias been entered by the time Lhe appeal is heard and the appellee sulters no prejudice; this rule applies sven if
the final judgment was not itself appealed.

2 Cases that <ite this headnote

19] Bunkrupley Conelusions of law,de nove review
Bankrupley - Clear error
The Courl of Appeals Toviews a bankruptey court's legal conclusions de novo, accepting the bankruptey court's
factual findings unless elearly erroncous,

& Cuses (hat clte this headnote

110]  Bankruptey -+ Conclusions of law;de nove review
A lower court decision inlerpreting the meaning of a statule is revicwed de novo.
| Cases that cite Lhis headnote

(11]  Statutes -~ Plain language;plain, ordinary, common, of literal meaning

Statulory construction musi begin with the language employed by Congress and (hie assumption Lhat the
ordinary meaning of (hat language uccurately expresses (he legislative purpose.

2 Cases that cite this headnote
H2]  Statutes - Plain Language:Pluin, Ordinary, or Comimon Meaning
Statutes - Language
Where Uhe slatule’s language is plain, the sole function of the courts is Lo enforee it aceording Lo its terms: indeed,

the preeminent canon of slatulory interprelation requires Court of Appeals (o presume that the legislature says
in & statute what it means and means in a slatule whal it says there,

# Cases that cite this headnote

[13]  Statutes -~ Statute as a Whole;Relation of Parts to Whole and w One Another
Statlutory enactments should be read so as to give effect, if possible, to every clause and word of a statute.

T Cases that cite this headnote
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114]  Bunkruptey - Cases Ancillary to Foreign Proceedings
Provision defining cligibility to ba a dehtor had o be sutislied before a bankrupley courteould grant recognition
of foreign proceading; although foreign Tepreseutatives, not deblor, sought recognition, presence ol deblor was
inextricably intertwined with very naturc of a loreign proceeding, both in lerms of how such proceeding was
defined and in terms of relief that could be granted. 11 U.S.C.A, £ [09(a), 1515, 1520,

7 Cases that cite this headnoie

115]  Statutes - Context
A properly Tmited coutextual analysis of statutery language is cncompassed within Lhe ambit of 2 textual
analysis.

2 Cases that ¢ite this headnote

Agtorneys and Law Firms

*340+ David T. leroy (Tacob Kaplun. Baker & McKensie LLP, New York, NY; Erin Elizabeth Broderick, Baker &
McKenzie LLP, Chicage, TL, on the brief), Baker & McKenzie LLP, New York, MY, for Appellant.

Howard Seife {Madlyn Gleich Primolf, Kaye Scholer LLP, New Yark, an the briet), Chadbournce & Parke LLP, New
York, NY, [or Appellses,

Before: TACORS, STRAUB, Circuil Judges. and KUNTZ, " District Judge.
(pinion
STRAUB, Crreuit Judge:

Drawbridge Special Opportunitics Fund LP (* Drawbridge™) appeals from a September 6, 2012 order ol'the U mied Slates

341 Bankrupley Court for the Southern District of New York (Shelley C. Chapman, Beankruptey Judge) granling
recognition of a forcign main proeceding {“Recognition Order”). Because we find that 11 U.S.C. § 109(a) applics to the
deblor in 4 foreign main proceeding under Chapter 15 of the Bankrupley Code, we YACATE and REMAND io the
Bankrupiey Court lor further procesdings consistent with this opinion.

BACKGROUND

Foreign Representatives are the liquidators of Octaviar Administration Pty Lid, (“OA”). a company incorposated in
Queensland, Australia, QA was placed into “external administration™ i Ausiralia on Octeber 3, 2008. On July 31, 20049,
the Supreme Court of Queensland ordered that OA be liquidaied. As part ol the investigat ion into OA's alTairs, various
Australian affiliates of Drawbridee have been investigated and, on April 3, 2012, a lawsuil was commenced in Australia
ggainst certain of those affiliates seeking AUD 210,000,000,

Gn August 13, 2012, Forcign Representatives petitiongd the Bankruptey Court for an order recognizing the Ausiralian
A liquidation proceeding as a Toreign main proceeding pursuant w 14 U.8.C. § 1515, Drawbridge appeared and filed
an objection on August 30, 2012, On September 6, 2012, the Bankrupicy Court entered the Reco gnition Order, and
Irawhridge filed a notice of appeal 1o the District Court on September 20, On Oclober 5, 2012, Foreign Representatives
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filed a motion seeking discovery from Drawbridge and other parties. On Outober §, 2012, Drrawbridge soughtl a stay
pending appeal.

On November 28, 2012, the Bankruptcy Courl granted a joint application for eertification of the Recognition Order lor
direct appeal o this Court pursuant 10 28 U.S.C. § 138(d)(2) A (i), (ANiii) and (B)(i). The same day, the court enlered an
opmion explaining its decision. The courl determined that (1) there was no controlling precedent governing its holding
“that a dehtor wilthin the meaning ol chapter 13 s not requireel to have o domicile, residence. place of business or property
in the United States™; (2) the same issue was “a matier of puhlic imporlance” that would “drasmatically impact the
jurisdiction of the United States bankrupiey courts and the use of Chapter 15 1o assist in the administration of cross-
border insalvency cases and the legitimale investigation of claims and assets in the Uniled States™; and (3)a direct appeal
would “malerially advance the progress of this Chapter 15 case.” Mem. Op. in Supp. of Certification of Direct Appeal
1o the Court of Appeals for the Second Clrenit al 6,9, 1 re Barned, No. 12 13443, Dkt No. 47 (Bankr. 8. D.NY, Nov,
28, 2012}

The Bankruptey Court denied Drawbridge's motion to stay discovery on Deeember 10, 2012, and granted Foreigu
Representatives' discovery molion on December 12. The partiss {iled a joint application for direct appeal on December
21, On February 21, 2013, we granied the joini application and issued & stay of 17 discovery.

DISCUSSION

1. Appellate Standing

(1} This case presents an unusual jurisdictional thicket. Foreign Representatives urgue that Irawhridge lacks appellate
standing because Drawbridge is not aggrieved by the Recognition Order—ithe order named in the parties” joint request
far direct appeal. We agree that, under the facts of this case, Drawbridge may not appeal lrom the Recognition Order,
However. that conclusion dees not end our *242 analysis, The Bankruptey Court's subsequent discovery order cured
the jurisdictional infitmily notwithstanding the parties' failure to discuss the discovery order in the joint request for direct
appeal. In effect, we construe the appeal as being from the discovery urder, which appeal brings up for review the non-
[l Recognition Order that was a necessary prerequisite to discovery.

A, The Recognition Order
We [irst consider whether Drawbridge is permitted Lo appeal from the Recognition Order. As this appeal is direct, the
issuc ol appellate standing was nol expressly addressed by uny lower court opinion. Regardless, we review jurisdictional
questions of taw de nove. See Adams v. Zarnel (In re Zarnel ), 619 F.3d 136, 161 (2d Cir 20103 ("[W]e must first determine
whether we have jurisdiction. ... We review these legal ssues [standing and mootiness] de soree, ).

21 131 “The current Bankruptey Code prescribes no limits on standing beyond those implicit in Arnticle 111 of the
United States Constilution. Congress has given us jurisdiction over all final decisions, judgments. orders, wnd decracs
of (he disiricl courts in bankrupley cases.. ™ DISH Network Corp, v. DBSD N Am., fne (fn re DBSD N, A, Inc),
634 T°.3d 79, 88 (2d Cir.2011) (inlernal citalions and quotation marks omitled). Nonelheless, our precedents establish
“ ‘thal in order to have standing to appeal from a bankruptey courl ruling, an appellant must be i person aggrieved
- person direetly and adversely affected pecuniarily by the challenged order of the bankrupicy court,” ™ &l al ¥9
{internal quotation marks omitted) (quoting fne'! Trace Admin, v. Rensselaer Polptechnic Inst, 936 .24 744, 747 (2d
Cir 1901}, ' “I'his Lest is “stricter than Article 111's Snjury in fact” test.” and its “stringency . is rooted ina concern thal
freely granting open-cnded appeals to those persons alfected by bankruptey court orders will sound the death knell of
the orderly disposition of bankrupley matters.” Licensing by Paolo, Inc. v Sinatrwe (In ve Gueer ). 126 T, 3d 380, 388 (2d
Cir 1997); see fare DBSH N, Am., M., 634 F3d al 110 {quoting fa re Greed, 126 F3d al 388),
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The Recognition Order neither names Drawbridge nor directs any relief apgainst Drawbridge. Nor does Drawbridge

argue that it s affected by the automatic reliel provided for in 11 US.C. § 1520.2 See Morning Must Hfoldings Lid v,
Kryps (n %243 re Fairfield Sensey Lid ), 714 F.3d 127 (2d Cir 2013 (considering an appeal from a recognition order by
the party agarieved by the automatic stay imposed by 11 ULS.C.§ 132000)(1)). Tnstead, Drawbridge relies on the fact that
at aral argument on the Recognition Order, Foreign Represemtatives staled their “intention ... 1o take discovery” of the
American “direclors of the Drawbridge afliliates thal were sued in Australia.” Tr. of Record at 28:2-5, In re Octaviar
Admimistration Prp, Led, Noo 12-13443 {Bankr 5. N.Y . Sepl. 6, 2012).

Wore we (o aceept this argument, however, it would underming the peconiary interest test and ignore our “cencern that
i appellate standing is not kmited, bankreptey litigation will become mired in endless appeals hrought by the mytiad
of parties who are indircetly affected by every hankruptey court order.” Kabro dssecs. of W Ivfip, LLCv Codaay 1 il!
Asyoes. (i re Colony Hill Assocs), 11T F 3d 269, 273 (2d Civ 1997) (internal quatation marks omitied). It s nol the
intentions of a litigant that cause pecuniary harm bul the reliel direcied by a Bankruptey Court, and here the Recognition
Order contained no relief that alfected Drawhndge.

Tndeed, we have explicitly stated that “potential harm™ from a bankruptey court order is insulTicient Lo justify appellate
standing. See Kone v, Johns -Monville Corp. (Fn re Jofins—Manviife Corp ), 843 F2d 636, 642 0. 3 (2d LCir, 1988) (noting
1hat “potential harm incident {o the bankruptey courl's orders™ is insulficient to render a party “directly and pecuniatily
allected by them™). decord Natt Fire Tnxs. Co. of Havtford v thorpe fnsilotion Coo (fn re Thorpe Irswlation Co.}, 393
Fed. Appx. 467, 469 (9th Cir, 2010) (summary order) (“Courts of appeal routinely deny standing ‘to marginal parties
involved in bankrupicy proceedings who, even lhough they may be exposed 1o some potential harm incident to the
bankruptey court's order, are not directly affected by that order.” ™ (quoting Fravelers Ins. Coo v ILK Porier Co, 45
F.3d 737, 741 (3d Cir 19930 Duckor Spradiing & Metzger v, Baum Trost (Inve P.RT.C, Tne). 177 F.3d 774, 778 (9ih
Cir. 1999} (endorsing our distinction in fn re Johns—Metvitk: between a “creditor opposing a plan of reorganization,”
whe has standing, and “marginal parties ... who face potential harm,” who do not).

Tlere, the Recognition Order subjected Drawbridee enly to polential Tuture harm. To hold otherwise would ignore the

Bankruptey Court’s discretion to deny discovery under 11 1.8.C. § 1521, It follows that the Recoguition Order was not
appealable by Drawbridge when issued.

B. The Discovery Order

Ml 151 Although we conclude that a recognition order s not itself appealable by a party that is not dircetly affected

by the reliel ihat order provides, this conclusion does not end our standing analysis. Here, Drawbridge is apgrieved by
an order of the Bankruptey Court—ihe discovery order issued on December 12, 2012, We next consider whether thal
arder s appealable and conclude that it is.

[6] Because they are not final orders, the gencral rule is that discovery orders are not appealable unless the object of the
discavery order reluses to comply and is held in contempt. See, e.g., Godan v Am. Aivfines, Ine (fnore Al Crash ar Belle
Harbor, N Y. on Nov. 12, 2004 ), 490 F.3d 99, 104 (2d Cir. 2007y Glotzer v. Stewart (fn re S0 ex rel Gloizer ), 374
F.ad 1840 148 (2d Cin2004) (*[Glencrally, a litigant who wants 10 challengs a discovery order must disobey the order,
be held in contempl of court, then bring an appeal...").

*244 This rule has an exception for discovery orders issucd pursuant to 28 U.5.CL § 1782(a), which provides for discovery
“for use in a proceeding in a foreign or intemational tribunal.”™ 28 U.S.C, § 1742(a); see Cheveon Corp, v, Beirlinger, 629
F.ad 297,306 (26 Cir.2011). In Chevwan Corp., we reasoncd thar the discovery order “constitules the final resolution
of a petition to take discovery in uid of a foreign provecding™ and i, therefore, “Iminediately appealable.” 624 F.3d at
306. The same Teasoning applies in this context, Chapter 13 proceedings, like Scotion 1782 proceedings, are ancillary 10
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a “suil in another tribunal,” i, such that there will never be a linul resolulion on the merils beyvond the discovery rehiel
wsell. It follows thal the discovery order entered by the Bankruptey Court was appealable,

Mareover, we have previously enterlained an appeal rom a party aggrieved by the automalic relief imposed by Section
1520. See In re Fairfield Seatey Lid, 714 E.3d ut 131 Appellate standing was warranted in Fairfield precisely because
once recognition is granied, the imposition of automatic reliel reyuires no further action hy the Bankrupicy Court. The
discretionary reliel permitted by Section 1521 requircs an cxtra step, bul once that step is (aken and the Bankruptey
Court has chosen Lo exereise 115 discretion, a party aggrieved by Section 1521 stands in the same position as one aggrioved
by Section 1320, IFappellate review is available Lo one, therelure, it should be available to the other.

71 Having concluded that we would huve jurisdiction aver an appeal from the discovery order, two questions remain;
{1) whether the discovery order grants us jurisdiction over a premature nolice of appeal from e Recoguition Order;
and (2) if s, whether an appeal fron the discovery order brings up for review the Recognition Ovder, We answer both
questions in the affirmative.

The notice of uppeal filed on September 20, 2012, was directed Lo the District Court, not to this Court. Before the District
Court assumed junsdiction, however, the Barkruptey Court, sua sponte, suggested that the parties seek certification for
direct appeal 1o this Court, giving as its reason that Drawbridge and its affiliates “really dow't wani to produce docurments
and [Foreign Representatives] really want the documents.”™ T, of Record at 25:3 7, fu re Octavior Administrarion
Pty Lid. No, 12-13443 (Bankr.S.D.NCY. Oet. 23, 2012). Earlier in the same proceeding, Foreign Representatives had
already made their argument that Drawbridge lacked appellate standing. See i al 6:1-14:11. The Bankruptcy Court's
stateinent 1hat appellate review should be sought to expedite discovery, therefore, did not occur ina vacuum, Rather, the
Bankrupicy Court believed that our tesolution of the validity of the Recogaition Order would be dispositive of whelher
discovery was available. The partics then jointly petitioned the Bankruptey Cowel for certification of direct appeal, which
wig granted on November 28, 2012, The Bankruptcy Courl issued its discovery order on Decoiber 12, 2012, and the
parties did not file their joint request for direct appeal to this Court until December 21, 2012, At no lime, therelore, was
any notice of appeal or request for direct appeal pending in this Court belore the 17 discovery order had been issued.

8] “We have held that 2 premature notice of appeal from a nonfinal order may ripen into & valid notice ol appeal
if a final judgment has been entered by the time the appeal is heard and the appelles suffers no prejudice. This rule
applies even if the final judgment was nolitsell appealed.” *245 Conrmunity Bunk, N A v Rifffe. 617 F.3d 171, 174 2d
Car. 20107 (per curiam) (internal citations and guolation marks omilted}; see Berlin v. Remudssance Rentad Partners, LEC,
TALE A 119, 128 (2d Cic201 3) {same as first sentence of Rifle quote).

In Riffle, we exercised jurisdiction over an appeal from a non-final (and, hence, non-appealable} denial of & molion
to dismiss because by the time the appeal reached us, the underlying bankrupicy proceeding was rendered final (and
appealable) by a subsequent confirmalion order, 617 F.3d at 173-74. As in this ¢ase, the notice of appeal in Riffle was
filed after the prder that rendered the lower court proceeding finul. £, i 173, The discovery order, therclore, caused the
“premature nolice of appeal from™ the Recognition Order 16 “ripen into a valid notice of appeal.” J&. at 174,

We would reach the samie result applying the Federal Rules of Appellate Procedure, In Surich v, Barsy, Lhe Supreme Courl
ruled that “[i]l a document filed 18 within the ime specified by Rule 4 mves the notice required by Rule 3,10 olfective as
a nolice ol appeal.™ Simits v Borery, 02 ULS, 244, 245 49,112 5.CL 678, 116 L.Ed.2d 678 {1992); see i@ (“[W]hen papers
ar¢ techuically at variance with the letier of Rule 3, a court muy nonetheless find that the litigant has complied with
the rule if the litigants action is the functional equivalent of what Lhe rule requires.... Although courts should construe
Rule 3 liberally when delermining whether it has been complied with, noncompliance is latal 1o an appeal.” (internal
quolation marks and brackets omitted)), The year after Sary. the Federal Rules of Appellate Procedure were amended
1o add what is now Rule 3(c)(4), providing that “[a]n appeal must not be dismissed for informality of form or title of the
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netice of appeal, or Tor failure o name o party whose inlent (o appeal is otherwise clear from Lhe notice.” Rule 3(c)4}),
therefore, codities Barey's instruction to *construe Rule 3 liberally™ and o overlook techmical vanances.

ur precedents ate in accord. Invoking Rule 3e)(4}, we inlerpreted a notice of appeal rom a final judgment entered
“on the 25th day of April, 2012, and lrom each part thereol™ as also appealing lrem orders entered on live other days
ranging (rom June 3, 2008, to April 24, 2002, L4 Head Start Chidd Do, Servs, Tnco v Eeon. Oppavtunity Commn of
Nassen Cmry, fne, TI0E.3d 57, 63 0.3 (2d Cir.2013). We have similarly consirued an appeal from the denial of o habeas
petition as alse appealing from a subscquent motion for reconsideration, See Marrere Pichorda v. Asieraft, 374 F.3d
46, 54-55 (2d Cir.2004). In Marrero Fichardo, we noted that *[ijn determining whether e permit a defective notice of
appeal, this court considers the natice of appeal so as to remain taithiul to the intent of the appellang, fair 10 the appellee,
and consistent with the jurisdictional authority of this court.” fd. at 55 (internal quotation marks omirted).

I this case, there can be no argument that Foreign Represenlatives were in any way deprived of the "notice required by
Rule 37 or mherwise sullersd prejudice. The only legal issues raised on appeal concern the validity of the Recognition
Order, which is mentioned in the joint request lor direct appeal. Moreover, the Bunkruptey Courl itsell supgested that
the purpose of direct appeal was to reselve the question of discovery by delermining the validity of the Recognition
Order. See Tr, of Record al 25:3-7, fa re Octaviar Administration Pry. Lad, No. 12-13443 (Bankr S D N.Y. Oct. 23,
20112). On the Bankruptcy Court's sugpestion, the parties jointly pursued a direel uppeal, which request was only filed
with this Court after the appealable order had been issued by *246 the Bankruptey Courl. The Jailure to specifically
identify the December 12 discovery order, therefore, wis 2 mistake ol ferm for which the *appeal must not be dismissed.™

Fed. R App. . 3e4).

Finally, a correctly noticed appaal from the discovery order would bring up for review the Recognition Order, Such an
appeal, as with an appeal from any other final order, *epens the record and pernits review of all rulings that led up
Lo the judgment.™ 15A Charles Alan Wright. Arthur R. Miller & Edward 1. Cooper, Federal Practice and Procedure
o 39050 (2d ed)); see Ficlding v Tolloksen, 510 F3d 175, 179 (2d Cic.2007) (“[Wihen a district court enters a final
Judgment ina case, interlocutory orders rendered in the ease (ypically merge with the judgment for purposes ol appetlale
review.” {internal quotation marks omitled)); Anobife v Peliiorine, 303 F.3d 107, 115 (2d Cir.2002) { “Generally, absent
prejudics to the appellees, this Court interprets an appeal (rom a specific order disposing of the case as an appeal rom
the tinal judgment, which incorporates all previous mterlocutory judgments in that case and permils their review en
appeal.”). Indeed, in this case, the Recognition Order was a necessary prerequisite 1o ordering discovery. See 11 U.S.C.
§ 1521fa)(4) {providing for discovery “|ufpon recognilion”™). The Recoguition Order is properly before ns, therefore, as
il has merged with the subscquent discovery order,

[ndeed, in our prior cases considering premature notices ol appeal that ripen into valid notices of appeal we have
considered the issues raised by the non-final ordets appealed from. See Berfin, 723 F3d at 127-28 (considering issucs
arising from the non-final attomeys' fees prdery; Riffle, 617 F.3d al 173 74 (considering issues arising from the non-final
denial of & motion to dismiss). We s¢e no reason nol y dv the same hare,

[T, 'The Recognition (hrder

9] 1LY Faving determined that we have jurisdiction over this appeal, we now turn to the merits, Le., whether Section
1090z} applics 1o a deblor o a Chapler 15 proceeding. We review a “lankruptey courl's legal conclusions de nove ™
Faccepling the bankrupley courts Factual lindings unless clearly erroneous.” S re Fuiefield Seniry, 714 F3d at 132
accord Super NMove 330 L00C v Gazes, 693 F 30 138, 141 (2d Cir 200 23 (applying the sume standard). A lower court
decision “interpreting the meaning of a statute™ is wlso reviewed de nove. Untied States v, DiCristina, 726 F 3d 92, 96 (2d
Cir.2013); see Krefiherg v HealthBridge Mgmr., LLC, 732 F.3d 131, 137 (2d Cir.2013) ("We review de nove the District
Courl's .. interpretation of the Constitution and federal statutes and regulations.™).
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1T 12] “Statulory construction musi begin with (he language employed by Congress and the assumption thatl the
ordinary meaning of that language accurately expresses the legislative purpose.” United States v, Knzeny, 541 [.3d 166,
171 (2d Cir.2008) {intermal quotation marks omitted). ~ *"Where the stalute's language is plain, the sole function of the
courts is o enforce it according to s terms.” ™ RiCristing, 726 F.3d al 98 (quoting Kezeay, 541 F.3d al 171} Indeed,
“[t]he preeminent canon of statutory interpratation requires us to *presume that the legislature says in a statute what it
means and means i a statule whal it says there" ™ Bed Roc Lid. v United Stares, 541 TLS 176, 183, 124 5.C( 1587, 158
L.Ed.2d 338 (2004} (plurality op.) (internal brackets omitted) {quoting Cr. SNae'd Banke v, Germain, 503 LS, 249, 253-54,
112 5.Ct 1146, 117 LED.2d 391 {(1992) ) see Dodd v, United *247 Stares, 34510,8, 353, 357,125 8.01. 24748, 162 L.Edt.2d
343 (20053 (quoling Germad, 503 U8, al 253 54, 112 5.0 1146).

[13]  “Statutory ensctments should, moreover, be read so as ‘to gmive effect, if possible, to every clause and word ol a
statute,” ™ D7 Crivting, 726 F3d ul 96 (quoling Duwicen v Walker, 533 LIS 167, 174, 121 8.0 2120, 150 L.Ed.2d 251
20000 see Mwozuzw v. Holder, 726 F.3d 323, 328 (2d Cir. 2013) (“[A] stalute must be construed 1o give ellect, if possible,
to every clavse and word....” {internal quotation marks omittedyy, Marp Jo C v N Y. Stare & Locad Ret, Sps., TOT F.Ad
144, 156 (2d Cir. 2003} (“One of the most basic interpretive canons is that a statute should ba construed so that effect is
givew 1o all of its provisions, so thal no part will be moperative or superfluous, void or ingignilicant.” (internal quolation
marks and brackets omitted)).

“The recognition ol loreign proceedings is governed by Scetions 1515 through 15247 {a re Fairfield Sentrp, 714 F.3 at
132 The basic requirements for recognition are putlined in 11 U.S.C.§ 1317(a): (1) the proceeding *is a foreign main
procecding or foreign nonmain proceeding”™ as defined by 17 US.CL § 1502; (2) “the foreign representative applying for
recognilion ig 4 person or bady™; and (3} the petition for recognition meets the requirements of 11 US.C 1515,

A “forelgn main proceeding”™ - the category relevant to this appeal—is “a foreign proceeding pending in the country
where the debtor hus the center ol its main interests.”™ 11 USO8 15024}, A “Foreign proceeding” is “a colleclive judicial
or adiministrative proceeding in a foreign country . under a law relaling 1o insolvency or adjustment of debt in which
proceeding the assels and affairs of thedebtor are subjeed (o conlrol or supervision by a forcign court, for 17 the purposss
ol reorganization or hguidation.™ 11 U.S.C.§ 101023). Debtor is defined, “[or the purposes of this chapler [15],7 as ™an
entity that is the subject of a forgign proceeding.™ 11 ULS.C. § 1302¢1).

[14] The question presented by this appeal is whether 11 U.8,C. § 10%a) applics to a debtor under Chapter 13, Section
109(a) provides: “Nolwithstanding any other provision of this section, only a person thal resides or has a domicile, a

place of busimess, or property in the United States, or @ inumcipality, may be a deblor unduer this Gtle,™ Section 103{a) ol

Tutle 11 provides that, other than for an exceplion not relevani here, Chapler 1 “of this title ... appllies] in a case under

chapter 15.7 Section 109, of course, is within Chapter | of Title 11 and so, by the plain terms of the stature, it applies “in

a case under chapler 157" Becavse Foreign Representatives made no attempt 1o establish that OA had a domizile, place

ol business or properly in the United States, recognition should not have been granted.

The straightforward nature of our statutory interpretation bears emphasis. Section 103(a) makes all of Chapter |
applicable to Chapter 15, Scction 109(u)—within Chapler | creates a requirement that must be met by any deblor,
Chapter 15 governs the recopnition of foreipn proceedings, which are defined as proceedings in which “'the assets and
affairs of the deblor are subject o control or supervision by a (oreign courl.™ 1L U.S.C. § 101{23), The debtor that is
the subject of the loreign proceeding, therefore, must mect the requirements of Section 108{a) before a bankruptey court
may grant recopnition of the foreipn proceeding,

Commentalors have reached the same conclusion. See Collier on Bankrupley § 1501.03 (Alan N. Resnick & Henry T,
Somme eds., 16th ed.) ("Althcugh chapter *248 15 is the pnincipal chapter of the Bankruptey Code that governs the
conduct of ancillary cases, several other sections of the Bankrupley Code . directly affect cases under chupter 15, These
include ... section 109, which limits the types of debtors cligible for chapter 15....7); Susan Power Johnston, Conflict

670



AMERICAN BANKRUPTCY INSTITUTE

In re Barnet, 737 F.3d 238 (2013}
70 Collier Bankr.Cas.2d 1203, 68 Bankr.Ct.Oec. 251, Bankr. L. Rep. P 82,554

Betwgen Bunkruprey Code 58 109 0] and 15313, Do VLS. Bandiruptey Cowrrs Have Jurisdiction Over Chaprer 15 Cases If the
Poreign Debtor Has No Assets or Presence in the 152,17 1. Banke. L. & Prac. 5, art. 6 (Aug.2008), at 1 (“[S)ection 109(a)
cannol be reconciled with Chapler 15 and ... contrary to Congress’ intent, foreign representatives of foreign debtors
wilhoul assels in the U.S. are not, on the face of the statute, entitled Lo Lhe assistance ol ULS, bankruptcy courts,”).

Foreign Represeniatives advance several arguments (o resist this conclusion. Fest, they argue that Section 10%u) creates
a requirement for debtors “under this title,” whereas QA is a debtor under the Australian Corporations Act, nol under
Title 11, Pul another way, Foreign Representatives argue thal they are not seeking recognition of a debtor and that
no deblor appeared before the Bunkruptey Court: rather, Foreign Representatives appeared secking recognition of a
foreign proceeding.

This argument fails, however, because the presence of a deblor is inextricubly intertwined with the very nature ol a
Chapter 15 proccedmg, both in terms of how such a proceeding is defined and in terms ol the relief that can be granted,
Tt stretches credulity to argue that the ubiquitous references to a debtor in both Chapter 13 and the relevant definitions
of Chapler 1 do nol refer to 4 deblor under the Litle that conlains both chapters.

Although Forgign Represenlatives are correct (hal recognition is sought by a foreign representative, noL by a debtor, 1]
USO8 15130a), “(tihe term ‘toreign representative’ means a person or body .. authorized in a Toreign proceeding o
administer the reorganization or the liquidation of the debtor's asscts ot affairs,” 11 L).5.C. § 10124}, Similarly, as noted
above, a loreign muin proceeding is a foreign proceeding “pending in the country where the debtor has the cemer of its
main interests.” 11 ULS.C. § 1502(4). Moreover, Section 1502 defines & “deblor™ as “the subject of a foreign procesding,™
and the definition of “foreign procesding” identilies “the assets and affairs of the debror™ as its subject. 11 L.8.C. &
101{23), 1502(1).

In addition, both the automatic and discretionary reliel’ provisions that accompany recognition of a Toreign main
proceeding are direcled towards debtors. 11 ULS.C.§ 1520a) applies |1 U.S.C. §§ 361-63, 349 and 552 10 “1he debtor,”
“the property of the debtor,” or “an interest of the debtorin property,” as appropriate. Scetion 362, in turn, provides for,
inter whia, the stay of any “proceeding against the debtor.” 11 U.S.C. § 362{a)(1); see afso |1 U.S.C. § 552(a) (governing
post-pelition “property acguired by the estate or by the debtor”). The discretionary reliel provisions follow the same
pattern. See 11 ULS.C. § 1321 (providing {or, eg., “entrusting the administration or realization of all or part of the
debtor's assels within the territorial jurisdiction of the Uniled Slates to the foreign representative,” “slaying execution
apainst the deblor's assets.” and “granting any additional reliel that may be available o 4 trustee™), Even the reliel that
Forcign Represenlatives scck requires a debtor vander Title 11, as Section 1521(a)4) provides for *ihe examination of
wilnesses ... concerning the deblor's assets, allairs, rights, obligations or liakalities.”

*249 Second Foreign Representatives argue that even il OA must quality as a debtor under Tie 11, itis only required to

wieet the Chapter 1 S-specilic delinition of “debtor™ contained in Section 1502, and not also (he requirements of Section
109, As noted above, Section 1302 defines » debior “[I]or the purposes of this chapter™ as “an entity that is the subject
of a foreign proceeding.™ This argument also fails, as we cannol see how such a preclusive reading of Section 13502 13
reconcilable with the explicit instruction in Section 103(4) to apply Chapter | 1o Chapter 15,

DBut even il the definition of “debtar” in Scction 1502 blocked application of Secuon 109 within Chapter 15, that
would nol suppott the conchision that OA need not satisly Section 109 in order for Foreign Representatives 1o obtain
recognilien o the loreign procecding. Given its breadest reading, Section 1502 still could not aflect the delinitions
comained within Chapter 1 because Section 1502's scope is expressly timited to “this chapter” (Chapter 135). 1t follows
that the delinitions of “Toreign proceeding”™ and “lorcign representalive.” which both occur within Chapter 1, would
not be affected. 11 U.S.C. § 101{23)-(24). Because 17 they both require a debtor, as discussed above, OA would need to
satisly Section 109 in order to meet the requirements contained within Chapter 15 that rely upon those definitions.
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The definition of “deblor™ in Section 1302, however, does not block application of Section 109 within Chapter 135
Chapter 1 contains & definition of “deblor” introduced by the phrase, “[(Jhe erm “deblor” means. ™ 11 US.C o8 LGI(13).
Sectionn 109%a) docs not say that the term debror “means™ anything. Rather, it adds a requirement for the kinds of
“person’ That "may be a deblor under this ale,” 11 ULS.C§ 1093}, Section 1502, like Section 101, introduoces its
definition with the phrase “the term—(1) ‘deblor’ means.” This linguistic parallelism makes clear (hat Section 1502
supplants Section 101—ie, it supplants the definition of deblor within the context of Chapter 13—but it does not
supplant requirements for “a debtor under this title” not included in the definition. G D5Cristina, 726 F3d at 99 (¢
“When an exclusive definition is inlended the word "means' is employed.” ™ {(Inlernal brackets and cllipsis omitded) {quoting
Greoran v, Commnt'e of fatermad Revenre, 302 118, 82,86, 58 5.C0 108, 82 LEd. 63 (1937)))

The Forcign Representatives' proposed Interpretation also fails because it would render Section 109{a) meaningless.
Thsy argue that what debtor “means”™ in Chapter 15 supplants a requircment placed on a debtor “under this title.™ But
consistency would then require that what a debtor “means™ in Chapter 1 would have the same effect. The vesult would
be that Section 109(u} would have no application under any circumstances because the defimtion in Chapter | apphes
generally. This violates the “most basic interpretive canon| 17 requiring us 1o interprel stalutes such that “no partl will
be inoperative or superfluous.” Mury Jo € 707 F3d at 156, Foreign Representatives' argumet, thersfore, must be

ingorreet.

Finally, Foreipn Representatives ofter noexplanation is o why, if Congress wished to exclude Chapter 15 [rorm the reach
of Section 109¢), it did not say as much. Congress' silence is particularly inexplicable in light of the fact that Congress
did expressly resirict the application ol Section 109(b) 1o Chapter 15 by removing a prohibition on application to foreign
insurance companies. 11 U.5.C. 4 1501(¢) (“This chapier daes not apply to—i(1} a proceeding concerning an entity, other
than a lareign insutance company, identificd by sxclusion i section 109(13).7).

*250 |15] Wewould end our “plain meaning™ analysis here. However, Forcign Representatives argue that the context
and purposc of Chapter 15 support their reading of the statute. A properly limited contextual analysis ol statulory
language is encompassed within the ambit of a textual analysis. See fnre Application of N Y. Times Co, 1o Unseal Wiretap
& Seavel Wearrany Maternals, 577 F.3d 401, 406 (2d Cie.2009) (“[Wle examine the text of the statute itsclf, interpreting
provisions in light of thelr ordinary meaning and their contextual sclling.”); United Swtes v Meagassouh, 544 F 3d
7. 40 (2d Cir 2008) {“In determining whether statulory language is ambiguous, we ‘relerence the language itself] the
specific context in which that language is used, and the broader context of the statute as a whole." ™ (internal cllipsis
vmilted) {yuoling Refiasea v. Shelf O Co., 519105, 337, 341, 117 5.CH 8430130 LED.2d BO8 (1997

Such an analysis, however, supports application of Section 100(a) to Chapter 15, Congress amended Section 103 Lo stale
that Chapler | applies 1o Chapter 15 at the same time as it enacted Chapter 15, See Bankrapiey Abuse Prevention and
Consumer Protection Act of 2005, Pub. L. No. 109-8, § 801-02. 119 Stat. 23. This strongly supporls the conclusion that
Congress intended Section 103(a) to mean whal it says, namely, that Chapter 1 applies to Chapter 15, Cf. United Siates
v. Battiste, 575 F.3d 226, 234 (2d Cir. 2009) (| When two seclions 1 7 shure the smne purpose, the parallel provisions can,
as a maltter ol gencral statulory construction, be interpreted to be & pard muteria. ™ {(internal quotation marks omitted)}.

Foreign Representalives argue that application of Section 10%a) to Chapter 15 would be incousistent with 11 U.S.C. §
1528 and 28 U8 C. ¢ 1410 Scetion 1528 states that “[a)lter recognition of a forgign main proceeding, a case under another
chapler of this title may be commenced only if the debter has assels in the United States.” Foreign Representatives arpuc
that the necessary implication is that n foreign main proceeding may be recognized even when thers are no assels in the
United Stales— e, Section 104a) does not apply 10 Chapter 15 proceedings.

This argument fails, however, because Section 10%a) requires “a domicile, a place of business, or property in the United
States.” Section 1528, therefore, is more restriclive than Section 109, 1 follows that there is nothing contradictory or
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disharmonious about applying Scetion 189(a) o Chapter 15 and then further reqnring that Section 1528 is met before
a case under another chapter of Title |1 may be commenced.

Foreign Representatives come closer Lo the mark witl their argument that 28 U350, § 1410 prevides a venue for Chapler
1% cases oven when “the deblor does not have a place ol business or assels in the Uniled Staies.” This venue stutule,
however, is purely procedural. Given the unambigucus nature of the substantive and restrictiva language used in Scetions
103 aud 109 of Chapler 13, to allow the venue statute 1o control the outcome would be to allow the tail to wag the dog.

Finally, Foreign Representatives argue that the purpose of Chapter 15 would be undermined by apphication of Section
109¢a), “[Wie look first to the text and structure of the statute as the surest guide to congressional intent.” M Jo
€. 707 F.3d at 168 (internal quotation marks omitted). Here, Chapier 15 coniains an express purpose section that
states: “The purpose of this chapter is 1o incerporals the Model Law on Cross-Border Insolvency so as to provide
effective mechunisms Mot dealing with cases of cross-border insolvency with the objectives o™ (1) international *251

cooperalion: (2} “greatet legal cottainty lor trade and investment™; (3) “lair and eflicient administration of eross-border
insolvencies”; (4) “protection and maximization of the value of the debtor's asscts; and (3) Lacilitation of the rescue of
finuncially troubled businesses.” 11 1J.8.C. § 1301(a). None of these stated purposes are dispositive as they could all be
accomplished with or withoutl imposition of Section 10%{a). 1t is true that the Model Law doss nol contain an express
requiretnent akin to Section 10%{a), see generally United Nations Commission on International Trade Law, UNCIFRAL
Muce! Law en Cross -Burder faselvency with Guide to Enactrient, avaifobte af ittpdfeww uncitral.org/pd Denglish/lexis!
insolvenfinsolvency-c. pdf {last accessed Dec. 9, 2013), but the Mode] Law also states thal “a State may modily or leave
out some of its provisions™ i al Part 2912, Regardless, the omission of Section 109{a), or its equivalent. from the Model
Law does not suffice to outweigh the express language Conpress used 1n adopling Sections 10%(a) and 103{a}. This is
especially true whete other provisions of federal Jaw provide the reliel that the Model Law was intended to provide, Here,

2R LS. § 17820 provides for discovery in atd of forcign proceedings withaul any requirement akin to Section 109(a}. 3
Congress, thercfore, may have intended Lo limit the reliel provided by Chapler 15 because it knew (hat additional reliel
was already 13 available outside of Chapter 15,

CONCLUSION

Becausc we find that 11 T15.C, § 105(a) applies 1o the debior in a foreign main proceeding under Chapter 15 of the
Burnkrupley Code, we VACATE and REMAND (0 the Bankrupley Conrt for further proceedings cansistent with this

apinion.

We direct the Clerk of Courl (o Torward copies of this opinion (o Congress following the specified protocol adopted
by the Judicial Conlerence.

All Citativns

737 F.3d 238, 70 Collier Bankr.Cas.2d 1203, 58 Bankr.Cr.Dec, 251, Bankr. L. Rep. P 82,55

Footnoies

* The Honorable William I, Kuntz, 11, of the United States District Coure for the Eastern District of New York, sitting by
designalion.
| * “While the pecuniary interest formuliction 15 an often used wnd oficn uselu] test of standing in the Pankrupley contes, it iy

notthe anly test.” ™ Frre DB N, A, fae., 634 F.3d at 89 0, 3{quoling Bree Zaveed, 619 F 30 at 162). *Tnstead, even absent
adirect pecuniary interest in the litigition, o pedfic inlerest may also give 4 sufficient stake in the oulcome al'g bankruplcy case
Lo conler appellate standing.™ b ve Zeeaed, 619 F3d at 162 {internal guotslion marks omitted); see e {finding that the U.S,
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Trustee's “responsibility to represent and prolect the public interest altords it a substantiul interest in, and therelore standing
to proceed with™ an appeal). In this case, however, no party argies that the pecuniary interest test is net approprinte,
Scotion 1520 preseribes the “effects of recognition of a forcign main proceeding,” which inelude permilling a loregign
represenlalive o “operate the debtor's business and ... exercise the rights and powers of 2 trustes,” limiling the transfer and
contral of the debtot's property within the 1nited Siates, and invoking 11 11.8.C. § 3625 automatic stay provisions, The
awomatic reliel impased by Section 1520 stands in contrast to the discretionary relief that “may be granied upon recognilion”
pursuant to |1 U.S.C. § 1521, That discretionary relief includcs enlarging the automatic stay, enforcing additional restrictions
on transfer of the debtot's property, the taking of discovery, and granting reliel that “may be available to a trustee,” with
spme cxeeplions. 1D USC § 152 a)

Tndeed, we nole that Foreign Representatives have commenced an action under 28 U.5.C. § 1782 and have entered into a
stipulation with Dirawbridge and others calling for preduction of documents within sixty days of October 3, 2013. See Stip.
& Order, o re Applicazion of Barngt, 13- Mise, 214, Dk, Wo. 32 (5. DNY. Ot 4, 201737,
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UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN NSTRICT OF NEW YORI

Inre: BERAL CAPRITAL RESOURCES FTE LTD, Debtorin a Foreign Procceding.

Chapter 15 Case Mo, 15-11304 (MG

October 28, 2013, Decided

For Kin Ghan, as Foroign Represeniative: Edward J. LoBello, Esq.. Thomas R. Slome, Esq., Jil
WMayrer-Manno, Esg., MEYER, SOUZZ), ENGLISH & KLEIN, P.C.. Mew Yark, NY.

MARTIN GLEMM, UNITED STATES BANKRUPTCY JUDGE.
MARTIM GLENN

;v MEMORANDUM OPTNTON GRANTING RECOGNITUION OF FOREIGN MAIN
FRUCEED N

MARTIN GLENM
UMITED STATES BANKRUPTCY JUDGE

An issue in chapter 15 cases is whelher a foreign debtor must have a place of busingss or
property in the Uniled States to be eligible 1o file a chapter 15 petilion, In Drawbridge Special
Opportumties Fund LE v. Barne! (I re Bamet), 737 F.3d Z3B {2d Cir. 2013}. the Sacond Cirguil
hield thal section 109{a) of the Bankruptcy Code applies o chapler 15 cases and requires Lhal
a foreign debtor must reside, have a demicile or place of business, or propety in the Uniled
States to be eligible to file & chapter 15 pelition. The Bamat decisian continues t be & fragquent
sL bjact of discussion and ¢ritiglsm al International insolvency conferences and in (75 25 achalarly
wnling. See generatly Daniel M Gloshand and Jay Lawranco Weasthrook, Chapler 15
Recognition i Ihe Uited Slates: (s a Debtor "Presence” Roquired?, 24 INTL INSOLY. REV. 28
(2015) {available al Wiley Onling Libvary (waleyonhnelbranicomy). No other lederal cirouir
appears to have addressad the "property in the United States” issue in chapter 15 cases so far.

Barmot is binding on this Caurt, Fareign debtors wha wish wa file chapter 15 cases in New vork
often have no place of business in the United 3tates; therefore, the: facus shifts to whether the
foreign deblor has properly in New York 1hai will estabhsh eligibility and venue in this diskricr,’

Section 109(a) of the Bankruptcy Code dees not specify how much property must be presant
or when or for how long propety has had a situs in New York. Earlier cases havs identified
bank accounts, altomey retainers deposiled in New York, or causes of actien owned by the
fargign debtor with 3 situs in New York, as satisfying the “propery in the Unlted States”
eligibilizy requiremenl. See fn re Oclaviar Admin. Ply Lid, 511 B.R. 361 , 369-T4 (Bankr.
SOMNY 2014)

The foreign asbtor in 1his case, Berau Capital Resources Ple Lid ("Berau”). does nol have a
place of business in the United States. Berau filsd an Insolvenny proceedng in Singapora,
whera the company has its headquartars. The foreign representative originally focused sclely
on the attorney retainer held by the forgign representative’s Mew York counsel as the bauis for
eligibility. The Cowr is satisfied that the ratamer provides a sufficient basis for ehgibility in ths
case. Ootaviar, 511 B.R, at 372-74 . However, [Lis apparent 1hat anather subslannal (and
frequently recurring) basis for chapler 15 eligibility exisly here.

Borau is an ebligor an over $450 million of U.S. dollar denominated debt; Mew York [aw
exprassly governs the debt indenture, which also includes a Mew York choice of forum clause,
Under the indenture, Berau appoinied an autherized aner for sarvige of process in Mow York,
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and numerpus acts must be performed in New York Cily.* The dobi was in default when the
foreign representative fliled the chapler 15 case,

Diollar denominated depl subject to MNew Yark governing law and New York forum selschion ars
fuite common in international finance. They are highly desirable attributes 112 for giobal Irade
and invesumant, providing cerainty, predictability and respecled courls in the evenl of disputes.
It would be iromie if 8 foreign debtor's eeedilors could spe to snforce the debt in New Yark, bulin
the avent of a fore'gn insolvency proceeding, the fereign representative could not file and
abtain prolaction under chapter 15 from a Mew York bankrupley courl.* The Court concludes
tha: no sach conundrum exists because the indenture is property of Berau in the Uniled States,
hereby satisfying the seclion 109(a) eligibilily requircmenl.

Contracts create property rights for the paties to the contract. A debtor's contract rights are
intangible property of e debitor® LLS, Bank N v A, Aiings, inu, 4B5 B.R. 279, 295
(Bankr, 5.00MN.Y. 2013), aifd, T30 F.3d 88 (20 Cir. 2013). sea alsa Walach v Nawak (I re
Shennck Bomes aof WKLY, Inc), 246 B.R. 19, 23-24 (Bankr, W.O.M.Y, 2000 (stating that
listing contracts betwean the debloribrokar dealer and prospective sellers bestowed contractusl
righis upon the partizs and the cantract rights were assets of the debltor); Slater v Towr of
Albian {i ra Atbwon Disposal, Ine), 217 B.R. 384 | 40708 (W D MY 1987) (noling that "iLis
well-established . . thal & debted’s contractual righis—ineluding rights arising under post-
petition contracts—ara included in the properly of the eslate”). Siate law governs property
rights in ankruplcy cases. Bufner v Unffed States, 440 U5, 48, 99 5. Ct. 914 59 L. Ed. Zd
136 {1979 Soclion 15028} of the Bankruptcy Code axprassly provides that the focalion of
intangible propaty r'ghts is 10 be datermined under applicable nonbansropley law, 586 b re
Fairfield Seniry Lid., 484 B.R. 615, 6§23 (Bankr. 5.0.M.Y. 2013), aff' suh nom. Frys v Famum
Hace [ LE (In re Faftictd Seatry. Lh), 13 Civ. 1324 (AKH), {2013 HL 370732), 2013 .S Dist.
LEXIS 188911 (3.DM.Y, July 3, 2013), vacaled, 768 F-3d 239 (2d Cir. 2014},

It hais Iong been recognized under New York law that intancible properly nights, such those
anging from eontracts, may have more than one sikug. As Chief Judge Cardozo wrote in
Severnce Sec, Como, v Loadon 8 Larcashire fns, Co., 285 N.Y. 120, 174 N.E. 289 300 (MY
1831}, "ithhe silus of intangibles is 0 truth a legal fiction. but thare are times when justice or
convenience raquires that a legal situs be ascribed to them, The Iccality selected is for some
plrpascs, the domicile of the creditor; for gthers, the domicile or place of bus.ness of the
asptar, the place, that is 1o say, where Lhe obhgation was created or was meant o be
dizchargec; for olhers, any place wnere the debilor can be found." Chief Judge Cardozo's
frarming of the issue has stood 1he lest of Prme. Ses Bankers Trust Ca. v Eguitabia Life Assur
Soc., 19 N.Y.2d 552 , 227 N.E.2d B63 , B65-66 . 281 N.Y.5.2d 57 (N.Y 1967} {"In addition, a5
Judge Cardozo obeerved, determinalion of sitws for one puipose has no necessary bearing on
its Julerrmination for another purpase .. which, of course, follows il determination of situs is to
e made upon the basis ['&, of considerations of 'justice and cenvenence in particular
conditions' "), Ocfaviar. 511 B.R. at 371 . In the case of the Beraa indenture, as already
indicamed, the notes issued under the indenture arz to be discharged in New York Cily. The
attributes of tne indenture would ba suffcient to establish the situs of 1he praperty in New Yark,
hul in addition, 1he Mew York Legislawre had adopted several laws clearly makg New York &
situs of the proparty.

Ther Mew York Legislalure makes eontracts of sabstantial sizoowith New Yord governing law and
choice of fururm provisions—most certainly applicable W this debl indenture—enforceable in
this State. Trres stattory provisions are relevant hare, wa in the General Obligations Law ard
ang in the Civil Practice Law and Rules ("CPLE™

N.Y. General Obligations Law § 5-140% (Chaice of Law) provides, wilh exceptions nat
relevanl here, that the parties 1o amy condract arising out of a fransaction covering not less than
$250,000 "may agrae that the law af this stale shall govern their rights and duties in whole or in
part, whether or not such contract . . . bears a reasonable relation to this state.” MY, General
Obligation Law § 5-1402 {Choice of Forum) provides . again with exceptions net relevant here,
that any person may mainlain an action in a New York court against a foreign corporaton that
relates 1o a contract made in whals orin part pursuant to seclion 5-1404 and that arises out of
a transachion involving not less than £1 million. EPLR 327(b) provides that a couel may not stay
or dismiss an action on grounds of meonvenienl forem where the action relases to a contract to
which seclions 5-1401 and 5-1402 apply.

These three seciions reflect a legislative policy to pennil contract caunterpariies to establish a
rontract situs in ihis state by designating Now York goveming law and 3 Now York lorum for
contracts invalving transactions of Ihe requesite amounls. The Berau indenture easily satisfias
these requirementa. This is sufficient to ix the situs of the eontracs in New York, whether the
conlract has a situs elsewhere for nther purposes, The Court cancludes that tha presence of
the New York chioice of taw and faram zelection ctauses in the Barau indenture satisfies {he
section 109(a) "property in the Unitad States™ elig oility requirement.” Of course. the other
requiremants for recognition rust also be satshed, but none of those requirements were in
dispute here,

CONCLUSLION

Mo objections o recognition wers filad and all requirements for recognition ware satisfied. On
Qotobor 16, 2012, the Court entered an order recogrizing Berau's Singapore procgeding as a
foreign main proceeding, (ECF Coc, # 32.) This Opinion addresses anly whelher the debt

indenture salisfies the seclion 108(3) regarement of "property inthe Un ted States,” an issun
likely to recur in ather cases. As explained above, tho Court cancludes that ie foreign dehtor
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has properly in the Uniled Stales. salislying the eligibiliy requirement in section 108(a)
Wenue in the Southern District of New York was likewise estabhshad.

IT IS 50 ORDERED.

Dated: Oelober 2B, 2015

Maw Yark, Mow York

Manin Glenn

PMARTIM GLEMNM

Liniled Stales Eankrupioy Judge
in o

Tne venye statule for chapter 15 cases, 28 U.S.C. § 1410, permits a chapter 15 casc 1o be
filed in & distict in whizh the debtor has its principal place of businass or principal assets,
and absent a place of Dusiness or assels, in a distict in which there S an actian or
prceeding pending agains! (ha debtor v a federal or slate court fol § 141001) —|2) . If
naither of {hose requirerments 11 satizfied, the chapter 15 case may be filad in a district “in
which venue will be consistant with the interests of justice and the converience of tha
parlies, having regard (o tha relief sought by tho forcign representalive.” 10§ 141073}

n o

The Indenture outlines acts that can orly be done at the Bank of Mew ‘Yaork Me lon in New
Yark Ciby, inclueding: (8) o have the Trusteg authgnticate and deliver motes issued by (e
Foreign Debtor to the Foreign Cebtor or upon the order of the Foreign Debtor (Inderture §
201 ECF Coc. # 24, Ex. BY (b} 10 have the Trushes mainlain a registry of notehoiders and
Lo authenticawe and deliver notes or now nates ta ansferses of notes { § 2.06); (¢} to
redesm the notes { §§ 3.01, 3.02); (d) o dischatge the notes and defeass certain covenants
{501 (2] to mcover cash or securibes posted in conhection with such deleasance (| &
#.004); {f) to make certain amandmenis (o the Indenture without noteholder cansents [ §§
401, 5.02); and (g} W require the Trustee to release collateral [ § 12.02).

3

Burnet cancluded that The venue provision in 28 U.5.C. § 1410 does not relieva the fareign
dehior of ihe reguirernent of property in the United Stales to satizfy the section 10%(a)
glinibility renurement. Barnot, 737 F.3d a1 250 _

fn 4

Upon an arder recognizing a proceeding as a loreign main proceeding, section 1520 makes
sections 261 and 362 applicable with respect to the debtor and property of :he datitar willin
Ihe jurisdiclion of the United Siales. The stalute refers to "property of the debte-" te
distinguish it fram Ihe "properly of ihe eslate” thal is created under section §41(a) . In a
chaptar 18 case, there is ne "estate”; neverihsless, section 1520{a] impases an aulomatic
stay on any action with respect 1o the deblar's property located in the United Statas, Sce fn
e Pro-Fit Hoidings Lit., 391 B.R. 850 , 864 n.48 ;Banke. C.D. Cal. 2008).

in g5

Other lypes of contracts-—such @s palent, irademark or inkellectual property licensing
agreemems—enlerad inta by @ lorgign debtor that include Mew York choice of law and
forurn <&lecticn claLses may satisfy the requirernents of N.Y. General Obligation Law §§ 5-
1401 and 5-1402 . The Courl does not deside whelher such centracs salisly the section
109 &) "propery Inthe Uniled Siates” aligibility reguirement
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UNCITRAL Secretariat, Vienna International Centre
P.O. Box 500, 1400 Vienna, Austria
Telephone: (+43-1) 26060-4060 Telefax: (+43-1) 26060-5813
Internet: www.uncitral.org E-mail: uncitral @uncitral.org
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Note

Symbaols of United Nations documents are composed of letters combined with figures,
Mention of such symbols indicatcs a reference to a United Nations document,

UNITED NATICNS PUBLICATION
Sales No.: E.14.M.2
ISEN 978-92-1-133819-5
a-ISBN 978-92-1-056399-4

€ United Nations, January 2014, All nghts reserved, worldwide.

The designations employed and the presentation of material in this publication do
not imply the expression of any opinion whatsocver on the part of the Sceretariat of
the United INations concerning the legal status of any country, territory, city or area,
or of its authorities, or concerning the delimitation of its frontiers or boundaries.

Information on uniform resource locators and links to [nlemet sites contained in
the present publication are provided for the convenience of the reader and are cor-
recl at the time of issue. The United Nations takes no responsibility for the conlinued
accuracy ol that information or for the content ol any external website.

This publication has not becn formally cdited.

Publishing production; English, Publishing and Library Section, Uniled Nations
Office at Vienna.
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UNCITRAL Model Law on
Cross-Border Insolvency

PREAMBLE

The purpose of this Law is to provide cffective mechanisms for dealing
with cascs of cross-border insolvency so as to promote the objectives of:

(e) Cooperation between the courts and other competent authorities of
this State and foreign States involved in cases of cross-border insolvency;

(B) Greater legal certainty for trade and investment:

(c) Fair and cfficient administration of cross-border insolvencies that
protects the interests of all creditors and other interested persons, including
the debior;

(d) Protection and maximization of the value of the debtor’s assets;
and

(e} Facilitation of the rescuc of financially roubled businesses, thereby
proleeting investment and preserving employment.

CHAPTER [. GENLRAL PROVISIONS
Article 1. Scope of application

. This Law applies where:

fa) Assistance is sought in this State by a foreign court or a foreign
representative in connection with a foreign proceeding; or

(h) Assistance is songht in a foreign State in connection with a pro-
ceeding under (identify laws of the enacting State relating to insolvencyl;
or

(c) A loreign proceeding and a proceeding under [identify laws of the
enacting State relating to insolvency] in respect of the same debtor are taking
place concurrently; or
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(dj Creditors or other interesied persons in a foreign State have an
interest in requesting the commencement of, or participating in, a proceeding
under [identify laws of the enacting State relating to insolvencyl.

2, This Law does not apply io a procceding concerning [designate
any tvpes of entities, such as banks or insurance companies, that are subject
fo a special insclvency regime in this State and that this Siate wishes to
exclude from this Law].

Article 2. Definitions

For the purposes of this Law:

fa} “Forcign proceeding” means a collective judicial or administrative
proceeding in a foreign Statc, including an inferim proceeding, pursuant Lo
a law relating to insolvency in which procceding the assets and affairs of
the deblor are subject to control or supervision by a foreign court, for the
purpose of reorganization or liquidation;

¢b) “Foreign main proceeding” means a forcign proceeding taking
place in the State wherc the debtor has the centre of ifs main interests;

(¢) *“Foreign non-main procecding” means a foreign proceeding, other
than a foreign main procceding, taking place in a State where the debtor has
an cstablishment within the meaning of subparagraph () of this article;

{d) “Foreign represeniative” means a person or body, including one
appointed on an interim basis, authorized in & foreign proceeding to admin-
ister the rcorganization or the liquidation of the debtor’s asscls or alTairs or
1o act as a representative of the foreign proceeding;

fe} “Forcign court” means a judicial or other authorily competent to
control or supervise a lureign procceding;

¢} “Establishment” means any place of operations where the deblor
carrics oul a non-transitory cconomic activity with human means and goods
or services,

Article 3. International obligations of this State

To the extent that this Law conflicis with an obligation of this Stale
atising out of any trcaty or other form of agreement to which it is a party
with onc or more other States, the requirements of the treaty or agreemceni
prevail
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Article 4. [Competent courl or authority]?

The functions referred to in this Law relating lo recognition of foreign
proceedings and cooperation with foreign courts ghall be performed by
[specify the court, courts, authority or authorities competent (o perform
those functions in the enacting State).

Article 5. Authorization of [inserl the title of the person or bedy
administering reorganization or liquidation under the law
of the enacting Stale] fo act in a foreign State

A [insert the title of the person or body administering a reorganization
or liquidution under the law of the enacting Siate| is autherized (o act in a
forcign State on behalf of a proceeding under |identify laws of the enacting
State relating to insolvency|, as permillcd by the applicable foreign law.

Article 6. Public policy exception

Nothing in this Law prevents the court from refusing o take an action
poverned by this Law if the action would be manifestly contrary (o the
public pelicy of ibis State.

Article 7. Additional ussistance under other Iaws

Nothing in this Law limits the power of a court or a [insert the title of
the person or hody administering a reorganization or Hiquidation under the
faw of the enacting State] 10 provide additienal assistance to a foreign rep-
resentative under olther laws ol this State.

Article 8. Interpretation
In the interpretation of this Law, regard is to be had to ils international

origin and 1o the need to promote uniformity in its application and the
observance of good faith.

2 A stale whers certain fumetions relating (o insolvency procecdings have been conferred upen
government-appoinied officials of bodies might wish o include in article 4 or elscwhere in chapter |1
the tollewing provision:

Nothing in this Law affeets the provisions in force in the State goveming e autherity of [inser?

the tirle af the governmeni-apprinted person or body].
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CHAPTER 1. ACCESS OF FOREIGN REPRESENTATIVES
AND CREDITORS TQ COURTS TN THIS STATE

Article 9. Right of direct access

A Toreign representative is entitled to apply directly to a court in this
State.

Article 1), Limited jurisdiction

The sole facl that an application pursuant to this Law is made to a court
in this State by a foreign representative does not subject the foreign repre-
sentative or the foreign asscts and affairs of the debtor 1o the jurisdiction
of the cours of this State for any purpesc other than the application.

Article 11, Application by a forcign representafive to commence
a proceeding under [identify laws of the enacting State
relating to insolvency)

A foreign representative is entitled to apply to commence & procceding
under [identify laws of the enacting State relating to insolvency] il the
conditions for commencing such a procceding are otherwise met.

Article 12, Participation of a foreign represeniciive in a proceeding
under [identify laws of the enacting State rclating 1o insolvency]

Upon recognition of a forcign proceeding, the foreign representative is
eatitled to participate in a proceeding regarding the debtor under [identify
laws of the enacting State relating to insolvencyl.

Article 13, Access of foreign credifors to a proceeding under
[identify laws of the cnacting State relating to insolvency)

1. Subject to paragraph 2 of this article, foreign creditors have the
same rights regarding the commencement of, and participation in, a procecd-
ing under [identify laws of the enacting State relating o insohency] as
creditors in this State,

2. Paragraph 1 of this article does not affect the ranking of claims in
a proceeding under [identify laws of the enacting State relating to
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insolvency), except thal the claims of foreign creditors shall not be ranked
lower than [identify the class of general non-preference claims, while provid-
ing that a foreign claim is ta be ranked lower than the general nown-preference
claims if an equivalent local claim fe.g. claim for u penalty or deferred-
payment claim) has a rank lower than the general non-preference claims|.

Avticle 14, Nortification to foreign creditors of a proceeding under
[identify laws of the enacting Slale relating to insolvency]

1.  Whenever under [identify laws of the enacting Stare relating io
insofvency] notification is to be given to creditors in this State, such notifi-
cation shall also be given to the known creditors that do not have addresses
in this State. The court may order that appropriate sleps be taken with a
view to nolifying any creditor whosc address is not yet known.

2. Such netification shall be made to the foreign creditors individu-
ally, unless the court considers that, under the citcumstances, some other
form of notification would be more appropriate. No leliers rogatory or other,
similar formality is required.

3. When a notification of commencement of a proceeding is to be
given to forcign creditors, the notification shall:

fa) Indicate a reasonable time period for filing claims and specifly the
place for their filing;

(b) Indicate whether scoured creditors need to file their sscured claims;
and

fc) Contain any other information required to be included in such a
notification to creditors pursuant to the law of this State and the orders of
the court.

PThe cnacting Stale may wish to consider the following alternative wording to teplace paragraph 2
ol atticle 1%

“2 Paragraph | of this article does not atfect the ranking of claims o a proceeding under [identify
laws of the enacting Stute relating 1o insolvency] ot the exclusion of loreign tax and social secutity
clarms from such a procecding. Noverthelvss, the claims of forcign creditors other than thase
concerning tax and social scourity obligations shall not be ranked lower than [identify the cluss
aof general non-preference claims, while providing that a foreign claim ix to be ranked lower thax
the general non-preference claims i @ equivalent lacal chiim (e.g. claim for a penalty nr deferred-
papment claim) has a vank lower than the genaral non-preference claims]”
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CHAPTER 11, RECOGNITION OF A FOREIGN PROCEEDING
AND RELIEF

Article 15, Application for recognition of a foreign proceeding

1. A foreipn representative may apply to the court for recognition of
the forcign proceeding in which the foreign representative has been
appuinted.

2. An application for recognition shall be accompanied by:

{a) A certified copy of the decision commeneing the foreign procesd-
ing and appointing the foreign representative; or

b} A certificate from the loreign court affirming the exisience of the
forcign proceeding and of the appointment of the foreign representative; or

(¢} In the absence of cvidence referred to in subparagraphs (a) and (3),
any other cvidence acceptable to the courl of the existence of the forcign
proceeding and of the appointment of the foreign representalive.

3. An applicaticn for recognition shall also be accompanied by a
statement identifying all foreign proceedings in respect of the debtor that
are known to the forcign representative.

4, The courl may require a translation of documents supplied in sup-
port of the application for recognition into an official language of this State.

Article 16,  Presumptions concerning recognition

1. 1f the decision or certificate referred to in paragraph 2 of article 15
indicates that the foreign proceeding is a proceeding within the meaning of
subparagraph (@) of article 2 and that the foreign representative 15 a person
or body within the meaning of subparagraph (d) of article 2, the court Is
enlitled to so presume.

2, The courl is entitled to presume that documents submitted in sup-
port of the application for recognition are authentic, whether or not they
have becn legalized.

3. In the absence of proof to the contrary, the debtor’s regisicred
office, or habitual residence in the case of an individual, is presumed to be
the centre of the deblor’s main interests.
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Article 17, Decision to recognize a foreign proceeding

1. Subject to article 6, a forcign proceeding shall be recugnized if:

(@) The forcign proceeding is a proceeding within the meaning of
subparagraph (a) of article 2;

(b) The forcign represcntative applying for recognition is a person or
body within the mcaning of subparagraph (d) of article 2;

¢c) The application meets the requiremenis of paragraph 2 of arti-
cle 15; and

(dy The application has been submitted to the courl referred to in
article 4,

2. The foreign proceeding shall be recognized:
faj As a forcign main procceding if it is taking place in the Slate
where the debtor has the centre of its main intercsts; or

b} As a forcign non-main proceeding il the debtor has an establish-
ment within the meaning of subparagraph (/) of article 2 in the foreign State.

3. An application for recognition ol a foreign procoeding shall be
decided upon at the earliest possible time.

4. The provisions of articles 15, 16, 17 and 18 do not prevent modi-
fication or terminalion of recognition if it is shown thal the grounds for
granting it werc fully or partially lacking or have ceased 1o exisl.

Articie 18, Subsequent information

From the time of filing the application for recognition of the [oreign
proceeding, the foreign representative shall inform the court promptly of:

(@) Any substantial change in the status of the recognized foreipn
procceding or the siatus of the forcign represcntalive’s appoiniment; and

(b) Any other forcign proceeding regarding the same deblor that
becomes known to the loreign representative.

Article 19.  Relief that may be granted upon application
for recognition of a foreign proceeding

1. From thc time of filing an application for recognition uniil the
application is decided upon, the court may, at the request of the foreign
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representative, where relief is urgently needed to protect the assets of the deblor
or the interests of the creditors, grant relief of a provisional nature, including:

fa) Slaying cxecution against the deblor’s assels;

(b) Entrusting the administration or realization of all or part of the
debtor’s assets located in this State to the foreign represeniative or another
person designated by the court, in order to protect and prescrve the value
of assels that, by their namre or because of other circumstances, are perish-
able, susceptible (o devalvation or otherwisc in jeopardy;

f¢) Any relief mentioned in paragraph | (¢}, () and (g} of article 21.

2. [insert provisions (or refer to provisions in force in the enacting
Stare) relating to nofice.]

3. TUnless exlended under paragraph 1 (£} of article 21, the reliel
granted under this article terminates when the application for recognition is
decided upon.

4. The court may refuse lo grant relief under this article if such relicf
would interfere with ihe administration of a foreign main procecding,

Article 200 Effects of recognition of @ foreign main proceeding

1. Upon recognition of a foreign procceding that is a foreign main
proceeding:

(z) Commenccment or continuation of individual actions or individual
proceedings conceming the debtor’s assets, rights, obligations or liabilitics
is stayed;

(k) Exctulion against the debtor’s asscts is stayed; and

{¢) The right to transfer, encumber or otherwise dispose of any assels
of the debtor is suspended.

2. The scope, and the modification or termination, of the stay and
suspension referred to in paragraph 1 of this article arc subject to [refer to
any provisions of law of the enacting State relating fo insolvency that apply
to exceptiony, limitations, modifications or tevmination in respect of the stay
and suspension referved to in paragraph !l of this article].

3.  Paragraph | (aj of this article does not affect the right to com-
mence individual actions or proceedings to the exicnt nccessary o preserve
a cluim against the debtor.
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4, Paragraph | of this article does not affect the right to request
the commencement of a procceding under [identify laws of the
enucting State relating to insolvency] or the right to file claims in
such a proceeding.

Article 21, Relief that may be granted upon
recognition of a foreign proceeding

1. Upon recognition of a foreign proceeding, whether main or non-
main, where necessary to protect the assets of the deblor or the interests of
the creditors, the courl may, at the request of the foreign representative,
grant any appropriate reliel, including:

fa} Staying the commencetnent or continuation of individual actions
ot individual proceedings concerning the debtor’s assets, rights, obligations
or liabilitics, Lo the extent they have not been slayed under paragraph 1 ()
of article 20;

(b} Staying exccution against the debtor’s assets fo the extent it has
not heen stayed under paragraph 1 (3) of article 20,

{c) Suspending the right to transfer, cncumber or otherwisc dispose of
any asscts of the debtor fo the extent this right has not been suspended under
paragraph | f¢) of article 20;

() Providing for the cxamination of witnesses, the taking of cvidence
or the delivery of information concerning the debtor’s assets, affairs, rights,
obligations or liabilities;

fe) Cntrusting thc adminisiration or realization of all or part ol the
debtor’s assets located in this State to the foreign representative or another
person dosignaled by the court;

(h TFxtending relief granted under paragraph 1 of article 19;

{g) Granting any additional relic( that may be available 1o [insert the
title of a person or body administering a reorganization or liquidation under
the law of the enacting State] under the laws of (his State.

2. Upon recognition of a foreipn proceeding, whether main or non-
main, the court may, at the request of the foreign representative, entrust the
distribution of ali or parl of the debtor’s asscts localed in this State to the
foreign representative or another person designated by the court, provided
that the courl is satisficd that the interests of creditors in this Siate are
adequately protected.
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3. In granting rclicf under this article to a representative of a foreign
non-main proceeding, the courl must be satisfied that the relief relates 1o
asscts that, under the law of this Statc, should be administered in the
forcign non-main proceeding or concerns information required in that
proceeding.

Article 22. Protection of cveditory and other interested persons

1. In granting or denying relicf under article 19 or 21, or in modify-
ing or terminating relief under paragraph 3 of this article, the court must be
salisfied that the interests of the creditors and other interesied persons,
including the debtor, are adcquately protected.

2. The court may subject relief granted under article 19 or 21 to
conditions it considers appropriate.

3. The court may, at the request of the forcign representative or a
person affecicd by relief granted under article 19 or 21, or al its own motion,
modify or lerminate such relief.

Article 23, Actions to aveid acts detrimental 1o credifors

1. Upon recognition of a forcign proceeding, the foreign representa-
five has standing 1o initiate |refer fo the types of actions to avoid or
otherwise render ineffective acts detrimental 1o creditors that are availablte
in this State to a person or hody administering a reorganization or
liguidation).

2. When the foreign procceding is a forcign non-main proceeding,
the courl must be satisfied that the action relates lo assets that, under
the law of this State, should be administered in the foreign
non-main proceeding,

Article 24, Imtervention by a foreign representative
in proceedings In this State

Upon recognition of a forcign proceeding, the foreign representative
may, provided the requirements of the law of this State are met, intcrvene
in any proceedings in which the debtor is a party.
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CHAPTER 1V. COOPERATION WITH FOREIGN COURTS
AND FORLIGN REPRESENTATIVES

Article 25, Cooperation and divect communication between ¢ court of
this State and foreign courls or foreign represenlatives

1. In matters referred to in article 1, the court shall cooperate to the
maximum cxteni possible with foreign courts or foreign rcpresentatives,
cither directly or through a [irsert the title of a person or body adminisier-
ing a reorganization or liquidation under the law of the enacting State].

2. The court is cntiiled o communicate directly with, or to request
informatien or assistance directly from, foreign courts or foreign
representatives.

Ariicle 26, Cooperation and direct communication between the
[inseri the title of a person or body administering a reorganization
or liquidation under the law of the enacting State]
and foreign courts or foreign representafives

1. [In matters referred to in article 1, a [insert the title of « person or
body administering a reorganization or liquidation under the law of the
enacting State] shall, in the cxercise ol its functions and subject lo the
supervision of the court, cooperate to the maximum extent possible with
foreign courts or foreign representatives.

2. The [insert the title of a person or body administering a reorgani-
zation or liguidation under the law of the enacting State] is entitled, m the
exercise of its funciions and subject to the supervision of the court, lo
communicate directly with forcign courts or foreign represcntatives.

Article 27, Forms of cooperation

Cooperation referred to in articles 25 and 26 may be implemented by
any appropriatc means, including:

(a} Appointment of a person or body to act al the direction of the
court;

(b} Communication of information by any means considered appropri-
ate by the court,

(¢} Coordination of the administration and supervision of the debtor’s
assets and affairs;
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(dj Approval or implementation by courts ol agreements concerning
the coordination of proccedings;

(¢} Coordination of concurrent proceedings regarding the same debtor;

() [The enacting State may wish to list additional forms or examples
of coaperation).

CHAPTER V. CONCURRENT PROCEEDINGS

Article 28.  Commencement of a proceeding under [identify laws of
the enacting State relating to insolvency} after recognition
of a foreign main proceeding

Aficr recognition of a foreign main proceeding, ¢ proceeding under
[identify laws of the enacting State velating to insolvency] may be com-
menced only if the debtor has assets in this State; the cffects of that pro-
ceeding shall be restricted to the assets of the deblor that are located in this
State and, to the extent necessary to implement cooperation and coordination
under articles 25, 26 and 27, to other assets of the debtor that, under the
law of this Stale, should be administcred in that proceeding.

Article 29.  Coordination of a proceeding under [identify laws of the
cnacling Statc relating 1o insolvency] and a foreign proceeding

Where a foreign procceding and a procceding under [identify laws of
the enacting State velating to insolvency] arc taking place concurrently
regarding the same debtor, the court shall seck cooperation and coordination
under articles 25, 26 and 27, and the following shall apply:

(a) When the proceeding in this Statc is laking place al the ume the
application for recognition of the foreign proceeding is filed,
(i) Any relief granted under article 19 or 21 must be consistent
with the proceeding in this State; and
(ii) If the foreign proceeding is recognized in this Statc as a
foreign main proceeding, article 20 does not apply;
fb) When the proceeding in this State commences after recognition,
or after the filing of thc application for recognition, of the forcign
proceeding,
(i)  Any relief in effect under article 19 or 21 shall be reviewed
by the court and shall be modified or terminated if inconsist-
ent with the proceeding in this State; and
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(ii) If the foreign proceeding is a foreign main procceding, the
stay and suspension referred to in paragraph 1 of ariicle 20
shall be modified or terminated pursuant 1o paragraph 2 of
article 20 if inconsistent with the proceeding in this State;

(¢} Tn granting, extending ot modifying reliel granted to a representa-
tive ol a foreign non-main proceeding, the courl must be satisfied that the
reliel relates to assets ihat, under the law of this State, should be adminis-
tered in the forcign non-main proceeding or concerns information required
in that proceeding.

Article 30, Coordination of more than one foreign proceeding

In matters referred to in articic 1, in respect ot more than onc foreign
procecding regarding the same deblor, the court shall seck cooperation and
coordination under articles 25, 26 and 27, and the [ollowing shall apply:

{a} Any relief granted under arlicle 19 or 21 to a representative ol a
foreign non-main proceeding after rocognition of a foreign main proceeding
must be consistent with the {oreign main procecding;

(b) If a foreign main proceeding is recognized aller recognilion, ot
after the filing of an application for recognition, of a foreign non-main
procceding, any relicf in effect under article 19 or 21 shall be reviewed by
the cour and shall be modified or terminated if inconsistent with the forcign
main procceding;

fe) If, after recognition of a fercign nen-main proceeding, another
foreign non-main procecding is recognized, the court shall grant, modify
or terminate relicf for the purposc of facilitating coordination of the
proceedings.

Article 31, Presumption of Insolvency based on recognition
of a foreign main proceeding

In the absence of evidence (o the contrary, recognition of a forcign
main procceding is, for the purpose of commencing a procceding under
[identify laws of the enacting Siate relating to insolvency], proof that the
debtor is insolvent,

Article 32, Rule of payment in concurrent proceedings

Without prejudice to secured claims or rights in rem, a creditor who
has reccived part payment in respect of iis claim in a proceeding pursuant
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to a law relating to insolvency in a foreign State may not receive a payment
for the same claim in a proceeding under [identify laws of the enacting State
relating to insolvency] regarding the same debtor, so long as the payment
to the other creditors of the same class is proportionately less than ihe
payment the creditor has already received.
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Guide to Enactment and Interpretation
of the UNCITRAL Model Law
on Cross-Border Insolvency

1. Purpose and origin of the Model Law
A, Purpose of the Model Law

1. The UNCITRAL Model Law on Cross-Bordet Insolvency, adopted in
1997, is designed o assist States to equip their insolvency laws with a
modern, harmonized and fair framework to address more clfectively instances
of cross-horder proceedings concerning debtors experiencing severe financial
distress or insolvency. Those instances include cases where the debtor has
assels in more than one State or where some of the creditors of the deblor
are not from the Stale where the insolvency procecding is taking place. In
principle, the procceding pending in the debtor’s centre of main interesls 13
expected to have principal responsibility for managing the insolvency of the
debtor regardless of the number of States in which the debtor has assets and
creditors, subject to appropriate coordination procedures to accemmadate
lecal necds.

2. The Model Law reflects practices in cross-border insolvency matiers
that are characteristic of modern, efficient insolvency systems. Thus, the
Siates cnacting the Model Law would be introducing usciul additions and
improvements in national msolvency regimes designed to resolve problems
arising in cross-border insolvency cascs. By adopting legislation based upon
the Model Law, Stales recognize that cerlain laws relating to insolvency
may have to be or might have been amended in order 10 meet internationally
recognized standards.

3. The Medel Law respects ihe diflerences among national procedural laws
and does not attempt a substantive unification of insolvency law. Rather, il
provides a framework for cooperation betwecn jurisdictions, offering solu-
tions that help in several modest but significant ways and facilitate and
promote a uniform approach to cross-border insolvency. Those solutions
include the following:

19
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{a) Providing the person administering a forcign insolvency proceed-
ing {“foreign representative™ wilh access to the courts of the cnacting State,!
thereby permitting the foreign representative to seek a temporary “breathing
space”, and allowing the courts in the enacting State to determine what
coordination among the jurisdictions or other relief is warranted for optimal
disposition of the insolvency,;

¢b) Determining when a foreign insolvency procecding should be
accorded “recognition” and what the consequences of recognition may be;

{¢) Troviding a transparent regime for the right of foreign creditors to
commence, or parlicipate in, an inselvency proceeding in the enacting State;

(d} Permitting courts in the enacting Slate 10 cooperate more effec-
tively with foreign conrts and foreign representatives involved in an insol-
veney matter;

(e) Autharizing courts in the enacting Statc and persons administering
insolvency proceedings in the enacting State to seck assistance abroad;

(6 Providing for court jurisdiction and cstablishing rules for coerdina-
tion where an insolvency pracecding in the cnacting State is laking place
concurrently with an insolvency procecding in a forcign State;

(g) Establishing rules for coordination of relief granted in the enacting
State to assist two or more mseclvency proceedings thal may take place in
foreign States regarding the same debtor.

4. For jurisdictions that currently have to decal with numerous cases of
cross-border insolvency, as well as jurisdictions that wish 1o be well prepared
for the increasing likelihood of cases of cross-border insolvency, the Model
Law is an cssential reference for develeping an effective cross-border coop-
eration framework,

B.  Origin of the Model Law

5. The increasing incidence of cross-berder insclvencies refleets the con-
tinuing global expansion of trade and investment. liowever, national insol-
vency laws by and large have not kept pace with the trend, and they arc
oflen ill-equipped to deal with cases of u cross-border nature. This frequently
results in inadequate and inharmonious legal approaches, which hamper the
rescue of financially troubled businesscs, arc nol conducive to a fair and
efficient adminisiration of cross-border inselvencics, impede the protection

“The “enacting State” refers 1o a State thal has enacted legislation based on the Model Law. Unless
atherwise provided, that tern iy used in the Guide to Zuasiment and Fiterpretativn t refor o the Slate
reepiving an applicaton under the Model Law.
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of the assets of the insolvent debtor against dissipation and hinder maximi-
zation of the value of those asscts. Moreover, the absence of predictability
in the handling of cross-border insolvency cases can impede capital flow
and be a disincentive to cross-border invesiment.

6. Fraud by insolvent debtors, in particular by concealing assets or trans-
ferring them to forcign jurisdictions, is an increasing problem, in terms of
both its frequency and ils magnitude. The modern, interconnected world
makes such fraud easicr Lo conccive and carry out. The cross-border coop-
cration mechanisms established by the Model Law are designed to confront
such international fraud.

7. Only a limited nunber of countrics have a legislative framework for
dealing with cross-border insolvency that is well suited to the needs ol
internafional trade and iovestment, Various iechniques snd notions are
employed in the absence of a specific legislative or treaty framework for
dealing with cross-border insolvency. These include the [ollowing: applica-
tion of the docirine of comity by courts in common-law jurisdictions; issu-
ance for equivalent purposes of enabling orders (exequatur) in civil-law
jurisdictions; enforcement of foreign insolveney orders relying on legislation
for enforcement of foreign judgements; and techniques such as letters roga-
tory for transmitting requests for judicial assistance.

8. Approaches based purcly on the doctrine of comity or on excquatur do
not provide the same degree of predictability and reliability as can be pro-
vided by specific legislation, such as contained in the Model Law, on judicial
cooperation, recognition of foreign insolvency proceedings and access for
foreign representatives to courts, For example, in a given legal system gene-
ral legislation on reciprocal recognition of judgements, including exequatur,
might be confined to enforcement of specific money judgements or injunctive
arders in two-party disputcs, thus excluding decisions opening collective
insolveney procecdings. Furthermore, recognition of foreign insalvency pro-
ceedings might not be considered as a matter of rcecognizing a foreign
“judgement”, for example, if the foreign bankrupiey order is considered to
be mercly a declaration of status of the debtor or if the order is considercd
not to be final.

0. To the extent that there is a lack of communication and coordination
among courls and administrators from concerned jurisdictions, it is more
likely that asscts would be dissipated, fraudulently concealed, or possibly
liquidated without reference to other more advantageous solutions. As a
result, not only is the ability of creditors to receive payment diminished,
but so is the possibility of rescuing financially viable businesses and saving
jobs. By contrast, mechanisms in national legislation for coordinated
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administration of cases of cross-border insolvency make it possible to adopt
solutions that are sensible and in the best inlerest of the creditors and the
debtor; the prescnce of such mechanisms in the law of a Stale 1s therefore
perceived as advantageous for loreign investment and trade in that Stale.

10. The Model Law takes into account the results of other international
efforts, including the negotiations leading to the Euaropcan Council (EC}
Regulation No. 1346/2000 of 29 May 2000 on insclvency proceedings (the
“L:C Regulation™), the European Convenlion on Certain [nternational Aspects
of Bankrupiey (1990).> the Montevideo Lreaties on international commercial
law (1889 and 1940), the Convention regarding Bankruptey between Nordic
States (1933) and the Convention on Private International Law (Bustamante
Code) (1928). Proposals from nen-governmental organizations that have
been taken into account include the Medel International Tnsolvency Coopera-
tion Act and the Cross-Border Insolvency Concordat, both developed by the
tformer Committce § (Insolvency) of the Section on Iusiness Law ol the
International Bar Associalion?

11. The EC Regulation establishes a cross-border insolvency regime within
the Furopean Union for cases where the debtor has the centre of its main
interests in a State member of the Union. The Regulation does not deal with
cross-border insolvency matiers cxtending beyond a Stalc member of the
European Unien into a non-member State. Thus, the Model Law offers to
Stales members of the European Union a complementary regime of consid-
erable practical value that could address the many cases of cross-border
cooperation not covered by the EC Repulation,

C.  Preparatory work and aduption

12. The project was initiated by the Uniled Nations Commission on Inler-
national Trade Law (UNCITRAL), in close cooperation with INSOL Inler-
national, The project benefited from the expert advice of INSOL during all
stages of the preparatory work. In addition, during the formulation of the Law,
consultative assistance was provided by the former Cormunittee J {Insolvency)
of the Section on Business Law of the International Bar Associalion.

13, Prior to the decision by UNCITRAL to undertake work on cross-border
insolvency, the Commission and INSOL held two international colloquivms
for insolvency practitioners, judges, government officials and represcntatives

!Luropenn Treaty Scries, No, 136

'League of Nutions, Troaty Serics, wol, LXXXVEL Mo 1930,

“Available from hupufwwwiiiglobal orgleomponentjdownloads finish/396/1522.himl (last visited
I Aupust 2HH 3
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of other intercsted seclors.® The suggestion arising from those colloguiums
was that work by UNCITRAL should have the limited but uscful goal of
facilitating judicial cooperation, court access for foreign insolvency repre-
scntalives and recognition of foreign insolvency procecdings.

14. When UNCITRAL decided in 1995 to devclop a legal instrument relat-
ing to cross-border insolvency, it entrusted the work 1o the Working Group
on Insclvency Law, ong of the subsidiary bodics of UNCITRAL.® The Work-
ing Group devoted four two-weck sessions to the work on the project.”

15. T March 1997, another international meeting of practitioners wus held
to discuss the draft text as prepared by the Working Group. The participants
(mostly judges, judicial administrators and government officials) generally
considercd (hat the model legislation, when enacted, would constituic a
major improvement in dealing with cross-border msolvency cases.?

16, The final negotialions on the dratt texr took place during Lhe thirtieth
session of UNCITRAL, held in Vicnna [rom 12 to 30 May 1997. UNCITRAL
adopted the Model Law by consensus on 30 May 1997.% In addition to the
36 Stules members of UNCITRAL, representatives of 40 observer States
and 13 internalicnal organizations participated in the deliberations of the
Commission and the Working Group. Subsequently, the General Assembly
adopted resolution 52/158 of 15 December 1997 (sce anncx}, in which it
expressed its appreciation to UNCITRAL for completing and adopting the
Model Law.

*The first was the UNCITRAL-INSOL. Colloquium on Cress-Border Insolveocy {Vienna, 17 1o
19 Agril 1994) (Tur the repost om the Colloguium, see document A/CN.9/398 and httprifwww. uncitral.
usrgfuncitralienfeommissionfcolloquia_insolveny hunl; for the proceedings of the Collogquivm, sec Iner-
nationa! Tnsolvency Review, Special Conference Issue, vol. 4, 1995; and for the considerations of
UNCITRAL relating to the Collequium, see (fficial Records of the General Assembl, Forp-ninth
Session, Supplement No. [7 {At44!17), paras, 215-222). The sevond colloquium, organized (o clicit the
views af judges, was the UNCTTRAL-INSOL. Judicial Colioguium on Cross-Border Insolvency (Toranto,
23 10 23 March 1995} (For the report on the Judicial Colloguium, see document AMCMO41Y and
hlip:#r'www.uncitrﬂl..org-’uncilra!fcn-’commissi:m.’cullnquiu_insulvency‘hlmlz and for the considerations of
UNCITRAL relating to the Judicial Colloguiwm, see Offfcial Records of the General Asseinbly, Fiftieth
Sessiou, Supplement No. 17 {ASWT), paras. 382-393)

“fficial Records of the General Assembly, Fifticth Session, Supplement No. 17 (AT, paras. 392
and 393,

?For the reports of the Working Group see: cighteenth session, {Vienma, 30 October w 10 November
1995}, document A/CN.9/41% and Cor.1; nincteenth session (New York, ] o 12 April 1956), dournent
AJCR 01422 twenticth session (Vienna, 7 to 18 October 1994), document A/CN.9433; andd bweney-firsk
session (New York, 20 to 31 Janvary 1997}, document AFCN.9/435; all docoments arg available from
hitp:diwewvwouncitral org/uncittalien‘commissivndsessions, him1.

“The Second UNCITRAL-INSOL. Multinational Jucheia! Collequium on Cross-Border Insolvency
was held at Mew Orleans from 22 o 23 March 1997, A brief’ account of the Celloquinm appears in the
report of UNCITRAL on the work of its thirticth session (Vienna, 12 10 30 May 1997y {4/l Records
of the Generad Assembly, Fifty-second Sesvion, Supplement No. 17 (AS2T), paras. 17-22% and the
report on the Colloguium is available from bt/ fwww uncitrl.argduncitral/enfeommission/colloguia_
insolvency. heml.

"Tor the discussion, see the repurt of UNCITRAL an the wark of its chirticth session {(Offiiel
Records of the General Assembly, Fiftp-second Session, Supplement No. 17 (A/32/17), paras. 12-22353,
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II. Purpose of the Guide to Enactment and Interpretation

17. UNCTTRAL considered that the Model Law would be a more effective
tool il it were accompanied by background and explanatory information.
While such information would primarily be directed to executive branches
ol Governments and legislators preparing the nocessary legislative revisions,
it would also provide useful insight 10 those charped with interpretation and
application of the Model Law, such as judges,'" and other users of the text
such as practitioners and academics. Such information might also assist
States in considering which, if any, of the provisions should be adapted to
address particular national circumstances.

18. The present Guide was preparcd by the Secretariat pursuant to the
request of UNCITRAL made at the close of its thirtieth session, in 1997, 11
is based on the deliberations and decisions of the Commission at that thirticth
session," when the Model Law was adopted, as wel!l as on considerations
of the Working Group on Insolvency Law, which conducted the preparatory
work. The Guide has been revised in accordance with the request of
UNCITRAL at its forty-third session (2010} in order Lo include additional
guidance with respect 1o the interpretation and application of sclected aspects
of the Model Law relating to “centre ol main interests™ The revisions are
hased on ihe deliberations of Working Group V (Insolvency Law) at its
thirty-ninth (2010), fortieth (2011}, forty-first (2012), florty-second (2012)
and forty-third {2013) sessions, as well as of the Commission at its lorty-
sixth session (2013) and were adopted by the Commission as the “Guide to
Enaclment and Interpretation of the UNCITRAJ. Model Law on Cross-
Border [nselvency” on 18 July 2013.

TI1. The model law as a vehicle for the harmonization of laws

19. A model law is a legislative text that is recommended to States for
incorporation into their national law. Unlike an international convention, a
model law does not require the State enacting it to notify the United Nations
or other States thal may have also enacted it.

W Where “judges” would include a judicial officer ar ofher person appointed 10 excrcise the powers
ul the caurt or other competent autherity having jurisdiction under domestic mselvenay Taws [enacting
the bModel Law].

WO icied Records of the Genevad Assombly, Fifty-second Session. Supplement Mo, 17 (AFS217),
para. 220

" ficio! Rerords of the Guaeral Assembly, Sixty-fifth Sesvion, Supprement Noo 17 (A651T
pari. 255,
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A, Flexibility of a model law

20. In incorporating the text of a model law into ils system, a State may
modify or leave oul some of its provisions. In the casc of a convention, the
possibility of changes being made to the uniform text by the States parties
(normally reforred to as “reservations™) is much more restricted; in particular
frade law convenlions usually either totally prohibit reservations or allow
only specified oncs. The flexibility inherent in & model law is particularly
desirable in these cases when it is likely that the State would wish lo make
various modifications to the uniform text before it would be ready to cnact
it as a national law. Some modifications may be expected in particular when
the uniform text is closely related to the national court and procedural sys-
tem {which is the case with thc UNCITRAL Model Law on Cross-Border
Insolvency}. This, however, also means that the degree of, and certainty
aboul, harmonization achicved throngh a model law is likely (o be lower
than in the case of a convention. Therefore, in order to achicve a satisfac-
lory degree of harmonivzation and certainty, it is recommended that States
make as few changes as possible in incorporating the Model Law into their
legal systems.

B, Fitting the Model Law into existing national law

21. With its scope limited to some procedural aspeets of cross-border insol-
vency cascs, the Mode] Law is intended to operate as an integral part of
the existing insolvency law in the enacling Statc. This is manifested in
several ways:

(a) The amount of possibly new legal terminology added Lo existing
law by the Modcl Law is limited. New legal terms are those specific to the
cross-barder context, such as “foreign proceeding™ and “forcign representa-
tive™, The terms uscd in the Model Law are unlikely to be in conflict with
terminology in existing law. Moreover, where the expression is likely to
vary from country fo country, the Model Law, instead of using a particular
term, indicates the meaning of the term in italics within square brackets and
calls upun the drafters of the national law te use the appropriate term;

) The Model Law presents to cnacting States the possibility of
aligning the relief resulting from recognition of a foreign proceeding with
the relicl available in a comparable proceeding under the national law
{articlc 20);

(¢) Recognition of foreign proceedings does not prevent local creditors
from initiating or contimzing collective insolvency proceedings in (he enact-
ing State (article 28);
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(@) Relicf available 1o the foreign representative is subject 10 the pro-
tection of local creditors and other interested persons, including the deblor,
against undue prejudice; relief is also subject to compliance with the pro-
cedural requirements of the enacling State and to applicable notification
requircments (article 22 and article 19, paragraph 2);

(e} The Model Law preserves the possibility of excluding or limiting
any action in (avour of the foreign proceeding, including recognition of
the proceeding, on Lhe basis of overriding public policy consideralions,
although it is expected that the public policy exception will be rarcly used
(ariiclc 6);

¢) The Modcl Law is in the flexible form of model legislation that
takes into account diffcring approaches in national insolvency laws and the
varying propensities of Slates to cooperate and coordinale in insolvency
mallers (articles 25-27).

22. The flexibility to adapt the Modcl Taw to the legal system of the
enacting State should be utilized with due consideration for the need for
uniformity in its intcrpretation (see paras. 106-107 below) and for the bene-
fits to the enacting State of adopting modem, gencrally acceplable interna-
tiona) practices in insolveney matters. Thus it is advisable to limit deviations
from the uniform text to a minimum. This will assist in making thc national
law as transparcnt as possible for foreign users (scc also paras. 20 and 21
above). The advantage of uniformity and transparency is thal it will make
it easier for cnacting States 1o demonstrate the basis of their national law
on cross-border insolvency and obtain cooperation from other Statcs n
insolvency matlers.

23, If the enacting State decides to incorporate the provisions of the Model
Law into an exisling national insolvency statute, the title ol the enacted
provisions would have to be adjusted accordingly and the word “Law™,
which appears at various places in the tille and in the text of the Modcl
Law, would have to be replaced by the appropriatc expression.

1V. Main features of the model law

24, The text of the Model Law focuses on four key slements identified,
through the studics and consuliations conducted in the early 1990s prior to
the negotiation of the Model Law, as being the areas upon which interna-
tional agreement might be possible:

(@) Access to local courts for representatives of foreign insolvency
proceedings and for creditors and authorization for representatives of local
proceedings to seek assistance clsewhere;
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¢b) Recognition of ceriain orders issned by foreign courts;
{¢) Relief to assist [oreign procecdings; and

(d) Cooperation among the courts of States where the debtor’s asscts
are located and coordination of concurrent proceedings.

A Access

25. The provisions on access address both inbound and outbound aspects
of cross-border insolvency. In terms of outbound aspects, article 5 authorizes
the person or body administering a reorganizalion or liquidation under the
law of the enacting State (referred to as the insolvency representative)’? to
act in a foreign State (article 5) on behalt of local proccedings. In terms
of inbound requests, a [oreign representative applying in the cnacting Slate
has the following rights: of dircct access 1@ courts in the enacting State
(article 9); to apply to commence a local proceeding in the enacting State
on the conditions applicable in that State (article 11); and to apply for
recognition of the foreign proccedings in which they have been appointed
(article 15). Upon recognition, a forcign representative is entitled to partici-
pate in insolvency-related proceedings conducted in the enacting Stale under
the law of that Staie (article 12); to initiate in the enacting State un achion
to avold or otherwise render ineflfective acts detrimental to creditors {arli-
cle 23% and to intervene in any local proccedings in which the debtor is &
party (article 24).

26. The fact that a loreign representative has the right Lo apply to the courts
of the enacting State does not subject the foreign representative or the foreign
asscts and affairs of the debtor to the jurisdiction of the enacting State for
any purpose other than that application (article 10).

27. Importantly, foreign creditors have the same right as local creditors to
commence and participate in proceedings in the cpacting State {article 13).

28. Questions of notice to inlercsted persons, while closely related to the
protection of their interests, are in general not regulated in the Modcl Luw.
Thus, such questions are governed by the procedural rules of the enacting
State, some of which may be of a public-order character. For example, the
law of the enacting Siate will determine whether any nolice is to be given

¥This terminclogy reflects the language uscd in wrticle § of the Model Law and is used for con-
sistency with the UNCITRAL Legistative Guide ur Tnsolveney Law, which explains thut an “insolvency
representalive” is ‘& person ot budy, including ene appeinted on an interim basis, authonsed in insol-
veney proceedings (o administer the reorganization or liquidation of the insnlveney estare™ Intreduction,
puta, 12 ful.
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to the debtor or another person of an application for recognition ol a foreign
proceeding and the time period for giving the notice.

B.  Recognition

29. One of the key objectives of the Model Law is to establish simplitied
procedures for recognition of qualifying foreign proceedings that would
avoid time-consuming legalization or other processes and provide certainty
with respect to the decision to recognize. The Model Law is not intended
to aceord recognition to all foreign insolvency proceedings. Article 17 pro-
vides that, subject to article 6, when the specificd reyuirciments ol article 2
concerning the nature of the foreign procoeding (i.c. that the foreign pro-
cecding s, as a matier of course, a collective proceeding'* for the purposes
of liquidation or reorganization under the control or supervision of the court)
and the foreign representative are met and the evidence required by article
15 has been provided, the court should recognize the foreign procceding
without lurther requirement. The process of application and recognition 13
aided by the presumptions provided in article 16 that cnable the court in
the cnacting State to presume the authenticity and validity of the certificates
and documents, originaling in the [oreign Stale, that are required by
arlicle 15.

30, Article 6 allows recognition to be refused where it would be “mani-
fesily contrary to the public policy” of the Statc in which recognition is
sought. This may be a preliminary question 1o be considercd on an applica-
tion for rccogmition. No definition of what constitutes public policy is
attempted as notions vary from State to Staic. However, the intention 1s that
the cxception be interpreted restrictively and that article 6 be used only in
exceptional and limited circumstances (see paras. 101-104). Differences in
insolvency schemes do not themsclves justify a finding that enforcing onc
State’s laws would violate the public policy of another State.

31. A foreign proceeding should be recognized as cither a main proceeding
or a non-main proceeding (article 17, paragraph 2). A main procceding is
one taking place where the debtor had its centre of main interests (COMI}
at the date of commencement of the foreign proceeding (see paras. 157-160
on timing). [n principle, a main procecding is expected to have principal
responsibility for managing the insolvency of the debtor regardless of the
pumber of Slates in which the debtor has asscts and creditors, subject to
appropriate coordination procedures to accommodaic local peeds. Centre of
main interests is not defined in the Model Law, but is based on a

140 what constitotes a collective proceeding, see paras. 89-72 below,
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presumption that it is the registered office or habitual residence of the debtor
(article 16, paragraph 3).

32. A non-main proceeding is onc taking place where the debtor has an
establishment. This is defined as “any place of operation where the debtor
carties out non-transitory economic activity with human means and goods
or services” (article 2, subparagraph (7). Proceedings commenced on a dif-
ferent basis, such as prescnce of assels without a centre of main intercsts
or establishment, would not qualify for recognition under thc Model Law
scheme. Main and non-main proceedings are discussed in more detail below
atl paras. 81-85.

33, Acknowledging that it might subsequemly be discovered that the
grounds for granting recognition were lacking at the time of recognition,
have changed or ceased to cxist, the Model Law provides fur modification
or termination of the order fur recognition (article 17, paragraph 4).

34. Recognition of foreign proceedings under the Model Law has geveral
cffects. Principal amengst them is the reliel accorded 1o assist the foreign
procceding (articles 20 and 21}, but additionally, as noted above, the foreign
representative is entitled to participate in any local insolvency proceeding
regarding the debtor (article 13), has standing to initiate an action for avoid-
ance of antecedent transactions (article 23) and may intervenc in any
proceeding in which the debtor is a party (article 24).

C.  Relief

35. A basic principle of the Model Taw is thal the relicf considered neces-
sary for (he orderly and fair conduct of a cross-border insolvency should be
available to assist foreign proceedings, whether on an interim basis or as 2
result of recognition. Accordingly, the Model Law specifies the relief that
is available in both of those instances. As such, it neither necessarily imports
the consequences of the foreign law into the imsolvency system of the cnact-
ing Slate nor applies to the forcign proceeding the relicf that would be
available under the law of the enacting State. However, it is possible, as
noted abave, 1o align the relief resulting from recognition of a foreign
procecding with the relief available in a comparable proceeding commenced
under the law of the enacting State (article 20},

36. Tnierim relief is available at the discretion of the court between the
making of an application for recognition and the decision on that applicalion
{article 19}; specified forms of relief arc available on recognition of main
proceedings (article 20); and reliel at the discretion of the court is available

715



716

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

M UNCITRAL, Model Law on Crass-Border Insolvency Law with Guide o Enactment aod Interoretation

for both main and non-main proceedings following recognition (article 21}.
In the case ol main proceedings, that discretionary relief would be in addi-
tion 1o the relief available on recognition. Additional assistance might be
available under other laws of the enacting State (see article 7).

37. Key elements of the relief accorded upon recognition of a foreign
“main” procecding include a stay of actions of individual creditors against
the debtor or a stay of enforcement proceedings concerning the assets of the
debtor, and a suspension of the debtor’s right o transfer or encumber its
assels (article 20, paragraph 1). Such stay and suspension are “mandatory”™
(or “automatic”} in the sense that cither they flow automatically from the
recognition of a forcign main proceeding or, in the States where a court vrder
is nceded for the stay or suspension, the court is bound to issuc the appropri-
ate order. The stay of actions or of enforcement proccedings is necessary to
provide “breathing spacc™ until appropriate measures are laken for reoryani-
vation or liquidation of the assets ol the deblor. The suspension of transfers
is necessary because in 2 modern, globalized economic system it is possible
for a multinational debtor 1o move money and property across houndaries
quickly. The mandalory moratorium triggercd by the recognilion of the for-
eign main proceeding provides a rapid “freeze™ essential to prevent fraud
and to protect the legitimale intcrests of the partics involved until the court
has an opporlunily to notify all concerned and 1o assess the situation,

38. Exceplions and limitations o the scope of the stay and suspension (c.g.
exceptions for securcd ¢laims, payments by the deblor made in the ordinary
course of business, set-off, exccution of rights in rem) and the pessibility
of modifying or terminating the stay or suspension are deicrmined by provi-
sions geverning comparable stays and suspensions in insolvency proceedings
under the laws ol the cnacting State (article 20, paragraph 2).

39, With respect to interim and discrctionary relicf, the court can impose
conditions and modify or tcrminate the relicl Lo protect the interests of credi-
tors and other interested persons affected by the relief ordered (article 22).

D. Cooperation and coordination
Cooperation

40. The Model Law expressly empowers courls to cooperate in the areas
governed by the Model Law and to communicate dircetly with foreign
counterparts. Cooperation between courts and foreign representatives and
between forcign representatives is also authorized. Cooperation is not
dependent upon recognition and may thus occur at an early stage and before
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an application for rccognition is made. Since the articles of chapler 4 apply
to the matters referred to in article 1, cooperation is available not only in
respect of applications for assistance made in the enacting Stale, but also
applications from proceedings in the cnacting Statc for assistance elsewherc
(sec also article 5). Morcover, cooperation is not limited ta foreign proceed-
ings within the meaning of article 2, subparagraph (&) that would qualify for
recognition under article 17 (i.e. that they are either main or non-mairn), and
cooperation may thus be available with respect o proceedings commenced
on the basis of presence of asscts. Cooperation is discussed in detail in
paragraphs 209-223.

41. TRecognizing that the idea of cooperation might be unfamiliar to many
judges and insolvency representatives, article 27 scts out some of the pos-
sible means of cooperation. These are further discussed and amplified in the
UNCITRAL Practice Guide on Cress-Border Insolvency Cooperation,"
which also compiles practice and experience with respect to the use and
negetiation of cross-border insolvency agreements.

Coordination of concurrent proceedings

42, Several provisions of the Model Law address coordination of concur-
rent proceedings and aim 1o foster decisions that would best achicve the
objectives of both proccedings.

43. The recognition of foreign main procecdings does not prevent com-
mencement of local proceedings in the enacling State (article 28), nor docs
the commencement of local proceedings in that State terminate recognition
already accorded to foreign proccedings or prevent recognition of foreign
proceedings.

44. Article 29 addresscs adjustiment of the relicf available where therc are
concurrent proceedings. The basic principle is that relief granted lo 2 recog-
nized loreign proceeding should be consistent with the relief granted in Tocal
proccedings, irrespective of whether the foreign procceding was recognized
before or afler the commencement of the local proceeding. For example,
where local proceedings have already commenced at the time the application
for recognition is made, reliel granted to the forcign procecding nust ke
consistent with the local procceding. If the foreign proceeding is recognized
as a main procecding, the automatic relief available on recognition under
article 20 will not apply.

e Practice Guide is available from: hitpuiwnow uneiiral orgfoncitralunciteal_texts/insolvency html
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45, Articles 31 and 32 contain additional means of facilitating coordination.
Article 31 establishes a presumption to the effect that recognition of a foreign
proceeding is proof that the debtor is insolvent where insolvency 1s required
for commencement of a local proceeding. Article 32 establishes the hotchpot
rule to avoid situations in which a creditor might make claims and be paid
in multiple insolvency proceedings in differcnt jurisdictions, thereby poten-
tially obtaining more favourable treatment than other creditors,

V. Article-by-article remarks

—

PREAMBLE

The purpose of this Law is lo provide effective mechanisms for dealing
with cases of cross-border insolvency so as to promote the objectives of:

(a} Cooperalion between the courts and other compelent authorities of
this State and foreign States involved in cases of cross-border insolvency;
fh) Greater legal certainty for trade and investment;

(¢} Fair and efficient adminisiration of cross-border insolvencies that
protects the interests of all creditors and other interested persons, including
the debtor;

{d) Protcction and maximization of the value of the deblor’s asscls; and

{e) Tacilitation of the rescue of financially troubled businesses, thereby
protecling investment and preserving employment.

46. The Preamblc gives a succinct statement of the basic policy cbjectives
of the Model Law. It is not inlended to creale substantive rights, bul rather
to provide general orientation for users of the Model Law and to assist in
ils interpretlation.

47. In States where it is not customary to sel cut preambular statements
of policy in legislation, consideration might be given to including the state-
ment of objectives cither in the body of the statutc or in a separate document,
in order io preserve a useful tool for the interpretation of the law

Use of the term “insolvency”

48.  Acknowledging that different jurisdictions might have diffcrent notions
of what falls within the term “insolvency proceedings™, the Model Law does



AMERICAN BANKRUPTCY INSTITUTE

Part twer. Guide o Enuctment and fnterpretaiion ) il

not definc the term “inselvency™.'® However, as used in the Model Law, the
word “insolvency” refers to various types ol collective proceedings
commenced with respect 1o debtors that are in severe financial distress or
insolvent. The reason is thal the Model Law (as pointed out above in para-
graphs 23-24) covers proceedings concerning different types of debtors and,
among those proceedings, deals with proceedings aimed at Liquidating or
reorganizing the debtor as a commercial cntity. A judicial or administrative
proceading to wind up a solvent entity wherc the goal is to dissolve the
entity and other foreign proceedings not falling within article 2 subpara-
graph (@) arc not insolvency proceedings within the scope of the Model
Law. Where a proceeding serves scveral purposes, including the winding up
of a solvent entity, it falis under article 2, subparagraph (e} of the Model
Law only if the debter is insolvent or in severe financial distress.

49, Debtors covered by the Model Law would generally fall within the
scope of the UNCITRAL Legislative Guide on Insolvency Law and would
thercfore be eligible for commencement of insolvency proceedings in accord-
ance with recommendations 15 and 16 of the Legisiative Guide," being
debtors that arc or will be generally unable (o pay their debts as they mature
or whose liabilitics exceed the valve of their asscls.

50. It should be noted that in some jurisdictions the expression “insolvency
proceedings” has a narrow technical meaning in that it may refer, for cxam-
ple, only 1o collective proceedings invelving a company or @ similar legal
person or only Lo collective proceedings against a natural person. No such
distinction is intended to be drawn by the use of the torm “insolvency™ in
the Model Law, since thc Model Law is designed to be applicable to pro-
ceedings regardless of whether they involve  natural or a legal person as
the debtor. If; in the cnacling State, the word “insolvency” may be misun-
derstood as referring to one particular type of collective proceeding, another
term should be used to refer o the proceedings covered by the Law.

16The GNCITRAL Legislative Guide on Insobvency Law explains insolvency as being “when a debior
is generally unable to pay its debts as they mature or when its liabilitics exceed the value ol its agsiels”
and insolveney proceedings as heing “eollective proceedings, subjeut ki coutt supervision, cither for
verganization or liguidation™, Introdugtion, paras. 12 () and fuif
"Recommendations 15 and 16 of the Legislative Guide provide:
15, The insulveney law should speeify that insolvency proceedings can be commenced on
the upplication af a debtor if the debror gan show cither that:
{a) It is or will b generally unable 1o pay its debts as they matare; or
(b} 1ts liabilitics exceed the value of its assats,
16, The insolvency law should specify that nsolvency proceedings can be conmenced on
the appliculiot of a creditor il it can be shown that cither:
f@}  The debwr is gencrally unable to pay its debts as they mature: or
th)  The deblor’s liahilities exceed the value of its assets,
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51. However, when referting to foreign insolvency proceedings, it 1§ desir-
able 1o utilize the wording of article 2, subparagraph (a), so as not to cxelude
recognition of foreign proceedings that, according to article 2, subpara-
graph (a}, should be covered.

“State "’

52, The word “State”, as uscd in the preamble and throughout the Model
Law, refers to the entity that emacts the Law (the “enacting Statc”). The
term should not be understood as referring, for example, to a slalc in a
counlry with a federal system. The national statute may use another expres-
sion that is customarily used for this purposc.

Discussion in UNCITRAL and in the Working Group

fa) Model Law (cj Chuide to Evactment and

Af52117, paras. 136-139, fnterpretation

A/CN.9/422, paras. 19-23. AJCN.5/738, paras. 14-16.

AJCN.G/WG. V/WP.A46, pp. 4-5. AJCN.Y WG V/WPE.103, paras. 54,
51-52 and 56.

ASCN.9/433, paras. 22-28.

A/CN 9/WG.V/WT48, p. . A/CN.9/742, para. 23.

A/CN.9/435, para. 100. AMCN.YWGVAWPELL2, paras, 54,
51-51A and 56.
th} Guide to Enactment AJCN 97766, paras. 21-25.

A/CNLY/436, paras. 37-38.
AMCN 9442, paras, 34-56.

CHAPTER [. GENERAL PROVISIONS
Article 1. Scope of application

1, This Law applies wherc:

(a) Assistance is sought in this Statc by a foreign court or a foreign
representative in connection with a foreign proceeding; or

(b} Assistance is sought in a foreign State in connection with a proceed-
ing under [identify laws of the enacting State reluting to insvlvency]; or

fe) A foreign procecding and a proceeding under [identfy luws of the
enacting State relating to insolvency] in respect of the same debtor are taking
place concurrently; or
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(4} Creditors or other intcresied persons in a foreipn State have an inter-
esl in requesting the commencement of, or parlicipating in, a proceeding under
[identify laws of the enacting State relating to insolvency).

2. This Law does not apply to a proceeding concerning [desighate any types
of entities, such as bawks or insurance companies, that are subject to a special
insofvency regime in this State and that this State wishes (o exclude from
this Law].

Paragruph 1

53.  Article 1, paragraph 1, outlines the types of issuc that may arise in
cases of cross-border insolvency and for which the Model Law provides
solutions: fa) inward-bound requests for recognition of a forcign proceeding;
() outward-bound requests from a court or insolvency representative in the
enacting State for recognition of an insolvency proceeding commenced under
the Jaws of the enacting State; (¢) coordination of proceedings taking place
concurrently in two or more States; and (@) participation of foreign creditors
in insolvency proceedings taking place in the cnacting Slate,

54, *Assistance” in paragraph 1, subparagraphs (a} and (d), is intended to
cover various situations dealt with in the Model Law, in which a court or
an ingolveney representative in one State may make a tequest directed to a
courl or an insolvency representative in another State for assistance within
the scope of the Model Law. The Law specifies some of the types of assis-
tance available {c.g. article 19, subparagraphs 1 (@) and (b); article 21,
subparagraphs 1 (@)-(f) and paragraph 2; and article 27, subparagraphs (aj-(c}),
whilc other possible types of assistance arc covercd by a broader {ormula-
tion (such as the onc in arlicle 21, subparagraph 1 {g)}.

Paragraph 2 (Speciaily regulated insolvency proceedings)

55. In principle, the Model Law was formulated to apply le any proceeding
that meets the requirements of article 2, subparagraph (a), independently of
the nature of the debtor or its particular staius under national law. The only
possible cxceplions contemplated in the text of the Medel Law ilsell are
indicated in paragraph 2 (see, however, para. 61 below, for considerations
regarding “consumers”).

56. Banks or insurance corapanies arc mentioned as examples of entities that
the enacting State might decide to exclude from the scope of the Model Law.
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‘The reason for the exclusion would typically be thal the insolvency of such
entities gives risc (o the particular need to protect vital interests of a large
number of individuals or that the insolvency of those entities usually requires
particularly prompt and circumspect action {for instance to avoid massive
withdrawals of deposits). For those reasons, Lhe insolvency of such types of
entity is administcred in many States under a special regulatory regime.

57. Paragraph 2 indicatcs that the enacting Statc might decide (o exclude
the insolvency of entities other than banks and insurance companics; the
State might do so where the policy considerations underlying the special
insolvency regime for those other types of entity (c.g. public utility compa-
nies) call for spceial solutions in cross-border insolvency cascs,

58. It is not advisable to excludc all cases of insclvency of the entitics
mentioned in paragraph 2. In particular, the enacting State might wish to
treat, for recognition purposes, a foreign insolvency proceeding relating to
a bank or an insurance company as an ordinary insolvency proceeding if
the insolvency of the branch or of the assets of the foreign catity in the
enacting State do not fall under the national regulatory scheme. The enacting
State might also wish not to exclude the possibility of recognition of a
foreign proceeding involving onc of thosc entities if the law of the State ol
origin does nol make that proceeding subject to special regulation.

59, In enacting paragraph 2, a State may wish to make sure that it would
not inadvertently and undesirably limil the right of the insolvency representa-
tive or court to seek assistance or recognition abroad of an insolvency pro-
ceeding conducted in the territory of the enacting State, merely because (hat
insolvency is subject 10 a special regulatory regime. Morcover, even if the
particular insolvency is governed by special regulation, it is advisable, belore
generally excluding those cases from the Modcl Law, 10 censider whether
it would be uvseful to leave certain features of the Model Law (e.g. on
cooperation and coordination and possibly on certain types of discrctionary
relie) applicable also to the specially regulated insolvency procecdings.

60. In any case, with a view to making the national insolvency law more
transparent {(for the henefit of foreign users of a law based on the Model
Law), it is advisable that exclusions from the scope of the law he cxpressly
mentioned by the enacting State in paragraph 2.

Non-traders or natural persons

61. In jurisdictivns that have not made provision for the ingolvency of
consumers or whose insolvency law provides special treatment for the
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insolvency of non-traders, the cnacling State might wish o exclude [rom
the scope of application of the Model Law insolvencies that relate to natural
persons residing in the enacting Stalc whose debts have been incurred
predominantly for personal or household purposes, rather than for commercial
or business purposes, or insolvencics that relate lo non-traders. The enacting
State might also wish to provide that such exclusion would not apply in
cascs where the total debts cxceed a certain monetary ceiling.

Discussion in UNCITRAL and in the Working Group

fa)  Model Law () Guide 1o Enactment and
Interpretation

A/CN. %W VWD 103, paras. 57-30.
AJCN.9/742, para. 24
AJCN.YWG VWP 107, para. 65,
A/CN.97763, paras. 22.

AJCN.SAWCG VWD 112, paras. 58-59
and 65.

A/CN.9/766, para, 26,

ASS2/17, paras. 141-150.
AICNSWGVIWPA4, pp. 6-7.
A/CN.9/422, paras. 24-33.
A/CNYWG.VIWPAG, p. 5.

AJUN 9/433, paras. 29-32.
A/CNO/WG.V/WDPAS, pp. 6 and 15,
A/CN.9/435, paras. 102-106 and 179,

{b) Cuide to Enactment
ASCN.B/436, paras. 39-42.
A/CN.9/442, paras. 57-66.

Article 2. Definitions

For the purposcs of this Law:

(¢} “Foreign proceeding” means a collective judicial or administrative
proceeding in a foreign State, including an interim proceeding, pursuant to a
law relating to insolvency in which proceeding the assets and affairs of the
debtor arc subject Lo control or supervision by a foreign court, for the purpose
of reorganization or liguidation;

fb) “Foreign main proceeding” means a foreign proceeding taking place
in the State where the debtor has the centre of its main intercsis;

(¢} “Fercign non-main proceeding”™ means a [oreign proceeding, other
than a forgign main proceeding, taking place in a State where the debtor has
an establishment within the meaning of subparagraph ) of this article;

{d) “Foreign representalive” means a person or body, including one
appoinied on an interim basis, authorized in a forcign proceeding to administer
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Article 2. Definitfons (continued)
the reorganization or the liquidation of the debtor’s assels or affairs or 1o act
as a representative of the foreign proceeding;

fe; *Foreign courl” means u judicial or other autharity competent 1o
control or supervise a foreign proceeding;

(6 “Cstablishment” means any place of operations where the debtor
caiTies out a non-transilory ceonomic activity with human means and goods
OT services.

Subparagraphs (a)-(d)

62. Since the Model Law will be embedded in the national law, article 2
only needs (o define the termis specific to cross-border scenarios. Thus, the
Model Law contains definitions of the terms “foreign proceeding” (subpara-
graph (@) and “forcign representative” (subparagraph (d)), but not of the
person or body that may be enirusled with the administration of the asscts
of the debtor in an insolvency procceding in the cnacting State. To the extent
that il would be useful to define in the national statute the term used for
such a person ot body (rather than just using the term commonly employed
to refer lo such persons), this may be added to the definitions in the law
cnacting the Model Law.

63. By specifying the required characteristics of a “foreign proceeding”
and a “foreign representative”, the definitions limit the scope of application
ol the Model Law, For a proceeding 1o be susceptible to recognition or
cooperalion under the Model Law and for a forcign representative to be
accorded uecess to local courts under the Model Law, the loreign proceeding
and the forcign representative must have the attributes specified in subpara-
graphs {a) and {d}.

64. TProcecdings and forcign representatives that do not have those atirib-
utes would not be eligible for recognition under the Model Law.

Subparagraph (a) — Foreign proceeding

65. The definitions of proceedings or persons cmanating from foreign juris-
dictions avoid the use of expressions that may have different technical mean-
ing in difTercnt legal systems and insicad describe their purpose or function.
This technique is used 10 avoid inadvertenily narrowing the range of possible
foreign proceedings that might obtain recognition and te avoid unneccssary
conflict with terminology used in the laws of the enacting State. As noted
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in paragraph 50 above, the expression “insolvency proceedings” may have
a technical meaning in some legal systems, but is intended in subpara-
graph (@) to refer broadly to proceedings involving debtors that are In severe
financial distress ot insolvent

66. The attributes required for a foreign proceeding to fall within the scope
of the Mode! Law include the following: basis in insolvency-related law of
the otiginating State; involvement of creditors collectively; control or super-
vision of the assets and affairs of the debtor by a court or another official
body: and reorganization or liquidation of the debtor as the purpose of the
proceeding (article 2, subparagraph (a)). Whether a foreign proceeding pos-
sesscs or possessed those elements would be determined at the tme the
application for recognition is considered.

67. As noted in subparagraph (e} of the preamble, the focus of the Model
Law is upon severely financially distressed and insolvent debtors and the
laws lhat prevent or address the financial distress of those deblors. As noted
above (para. 49), these are debtors that would generally fall within the com-
mencement criteria discussed in the Legislative Guide, being debtors that
are or will be generally unable to pay iheir debts as they mature or whose
liabilities cxceed the value of iheir assets (recommendations 15 and 16).

68. The following paragraphs discuss the various characteristics required
of a “forcign proceeding” under article 2. Although discussed separatcly,
these characteristics arc cumulative and article 2, subparagraph (@) should
be considered as a whole.

(Y Collective proceeding

6%, For a proceeding to qualify for reliel under the Model Law, it must
be a collective proceeding because the Model Law is intended to provide a
tool for achieving a coordinated, global solution for all stakehelders of an
insolvency proceeding. 1t is not intended that the Model Law be used merely
as a cellection device for a particular creditor or group of creditors who
might have initiated a collection proceeding in another Staic. Nor is it
intended that the Modcl Law serve as a tool for gathering up asscls in a
winding up'® or conservation procceding that docs not 2lso include provision
for addressing the claims of creditors. The Model Law may be an appropri-
ale tool for certain kinds of actions thal serve a regulatory purpose, such as
receiverships for such publicly regulated entitics as insurance companies or

wewinding up™ is a provedurs in which the existence of a corpuration and i15 business are braught
o an end.
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brokerage firms, provided the proceeding is collective as that lerm is used
in the Model Law. If a proceeding is collective it must also satisfy the other
clements of the definition, including that il be for the purposes of liquidalion
or reorganization {see paras. 77-78 below).

70. In evaluating whether a given proceeding is cellective for the purpose
of the Model Law, a key consideration is whether substantially all of the
assels and liabilitics of the deblor are dealt with in the proceeding, subject
{o local priorities and statutory exceptions, and to local exclusions relating
to the rights of secured creditors, A proceeding sheuld not be considered
to fuil the lest of collectivity purely because a class of crediters’ rights is
unaffected by it. An cxample would be insolvency proceedings that exclude
encumbered assels from the insolvency estate, lcaving those assets unal-
fecled by the commencement of the procecdings and allowing secured
creditors to pursue their rights outside of the insolvency law (sce Legisla-
tive Guide on Insolvency Law, part two, chap. 11, paras, 7-9). Lxamples
of the manner in which a collective proceeding for the purposes of article 2
might deal with creditors include providing creditors that are adversely
aftected by the proceeding with a right (though not necessarily the obliga-
lion): to submit claims for determination and to receive an equitable dis-
tribution or satisfaction of those claims, to participate in the proceedings,
and (o receive notice of the proceedings in order to facilitate their partici-
pation. The Legislative Guide deals cxtensively with the rights of creditors,
including the right to participate in proceedings (part two, chapter IIL,
paras. 75-112}.

71. Within the parameters of the definition of a foreign proceeding, a vari-
cly of collective procecdings would be cligible [or recognition, be they
compulsory or voluntary, corporate or individual, winding-up or reorganiza-
tion. The definition would also include thosc proceedings in which the debtor
retains some measure of control over its assets, albeit under court supervision
{e.g. suspension of payments, “debtor in possession”).

72. The Model Law recognizes that, for certain purposes, insolvency pro-
ceedings may be commenced under specific circumstances defined by law
that do not necessarily mean the debtor is in [act insolvent. Paragraph 235
below notes that those circumstances might include cessation ol payments
by the debtor or certain aclions of the debtor such as a corporate decision,
dissipation of its asscts or abandomment of its establishment. Paragraph 236
below notes thal for use in jurisdictions where insolveney is a condition
for commencing insclvency proceedings, article 31 establishes, upon rec-
ognition of foreign main proceedings, a rebuttable presumption of insol-
vency of the debtor for the purposes of commencing a local insolvency
proceeding.
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(i) Pursuant fo a law relating fo insolvency

73, This formulation is used in the Model Law 1o acknowledge the fact
that liquidation and reorganization might be conducted under law that is not
labelled as insolvency law {e.g. company law), but which ncvertheless deals
with or addresses insolvency or severe financial distress. The purpose was
to find a description that was sufliciently broad to encompass a range of
insolvency rules irrespective of the type of statute or law in which they
might be contained" and irrespective of whether the law that contained the
rules related exclusively to insolvency. A simple procceding for a solvent
legal entily that does not seek to restructure the financial afTairs of the entity,
but rather 1o dissolve its legal status, is likely not one pursuant lo a law
relating to insolvency or scvere financial distress.

(iii) Control or supervision by o foreign court

74, The Model Law specifies neither the level of control or supervision
required to satisfy this aspect of the definition nor the time al which (hat
contrel or supervision should arise. Altheugh it is intended thal (he control
or supervision required under subparagraph (a) should be [ormal in nature,
it may be potential rather than actual. As noted in paragraph 71, a procced-
ing in which thc debtor retains some measure of control over its asscts,
albeif under court supervision, such as u debtor-in-possession would satisty
this requircment, Control or supervision may be exercised not only directly
by the court but also by an insolvency represcntative where, for exumple,
the insolvency representative is subject to control or supervision by the court,
Mere supervision of an insolvency representative by a licensing authority
would net be sufficient.

75. Expedited proceedings of the type reforred to in the Legislative Guide
{see part two, chap 1V, paras. 76-94 and rccommendations 160-168) should
not be excluded. These are proceedings in which the court cxercises control
or supervision at a latc stage of the insolvency process. Proceedings in
which the court has excreised control or supervision, but at the lime of the
application for recognition is no longer required to do so should also not
be excluded, An cxample of the latter might be cascs where a reorganiza-
tion plan has been approved and although the court has no continuing
function with respect to its implementation, the proceedings ncvertheless
remain open of pending and the court retains jurisdiction until implementa-
tion is compleied.

AMCN 94422, para. 4%,
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76. Subparagraph (a) of article 2 makes it clear that both assets and affairs
of the debtor should be subject to control or supervision; it is not sufficient
it only one or the other are covered by the foreign proceeding..

(iv) For the purpose of reprganization or liquidation

77. Some lypes of proceeding thal may satisfy certain elements of the
definition of foreign proceeding in article 2, subparagraph (&) may neverthe-
less be incligible for recognition because they are not for he stated purpose
of rteorganization or liguidation. They may take various forms, including
procesdings that are designed to prevent dissipation and waste, rather than
to liquidate or reorganizc the inselvency estate; proceedings designed to
prevent detriment to investors rather than to all creditors (in which case the
proceeding is also likely not o be a collective proceeding); or proceedings
in which the powers conferred and the duties imposed upon the foreign
representative arc more limited than the powers or dutics typically associated
with liquidation or reorganizalion, for example, the power to do no more
than preserve assets.

78, Types of procedures that might not be cligible for recognition could
include financial adjustment measures or arrangements undertaken betwecn
the debtor and some of its ereditors on a purely contractual basis concerning
some debt, where the negotiations do not lead 1o the commencement of an
insolvency procceding conducted under the insolvency law.* Such measures
would generally not satisfy the requirement for collectivity nor for contrel
or supervision by the court (scc paras, 74-76). Because they could take a
polentially large number of forms, those measurcs would be difficult 1o
address in a general rule on recognition.”” Other procedures that do not
require supervision or control by the courl might alse be ineligible.

Interim proceeding

79. The definitions in subparagraphs {a} and (d} cover also an “interim
proceeding” and a representative “appointed on an mterim basiy™. Ib a State
where interim proceedings are cither not known or do not meet the requisites
of the dcfinition, the question may arise whether recognition of a fureign

MY uch eontracial amangements would clearly temain enforceable putside the Model Law without
the need for recognition; nothing in the Model Law or Guide (o Envctment and Interpretation is intended
Lo restriet snch entorceability,

HASCN B9, parss. 1Y and 29,
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“intcrim procecding” creates a risk of allowing potentially disruptive con-
sequences under the Model Law that the situation docs not warrant. It i3
advisable that, irrespective of the way inlerim proccedings arc treated in the
cnacling State, the reference to “interim proceeding” in subparagraph fa)
and 1o a forcign representative appointed “on an interim basis™ in subpara-
graph {d) be maintained. The reason is that in the practice of many countries
insolvency proceedings arc often, or even usuvally, commenced on an
“interim” or “provisional” basis. Except for being labelled as interim, those
proceedings meet all the other requisites of the definition in article 2, sub-
paragraph (@). Such procecdings are often conducted for wecks or months
as “interim” proccedings under the administration of persons appointed on
an “interim” basis, and only some time later would the court issuc an order
confirming the continuation of the proccedings on 2 non-interim basis. The
objectives of the Model Law apply fully to such “interim procecdings”™
(provided the requisites of subparagraphs (q/ and (d) arc mel); therefore,
these procecdings should not he distinguished from other insolvency pro-
ceedings merely because they are described as being of an interim naturc.
The point that an interim proceeding and the foreign representative must
meet all the requirements of article 2 is emphasized in article 17, para-
graph 1, according 10 which a foreign procecding may be recognized only
if it is “a procecding within the meaning of subparagraph (aj of article 2"
and “the foreign representative applying for recognition is a person or body
within the meaning of subparagraph (d) of arlicle 2"

80. Article 18 addresscs a case wherc, afler the application for recognition
or aficr recognition, the forcign proceeding or foreign representative, whether
interim or not, ccases (o meet the requirements of article 2, subparagraphs {a)
and (&} (sce paras. 168-169 below),

Subparagraph () — foreign main proceeding

81. A foreign proceeding is deemed to be the “main” proceeding if it has
been commenced in the Stale wherc “the debtor has the centre of its main
interests”. This corresponds to the formulation in article 3 of the CC Regu-
lation (based upon the formulation previvusly adopted in the liuropean
Union Convention on Insolveney Proceedings (the European Convention)).
thus building on the cmerging harmonization as regards the notion of a
“main” procecding, The determination that a foreign proceeding is a “main™
proceeding may affect the nature of the relief accorded Lo the forcign rep-
resentative under articles 20 and 21 and coordination of the foreign proceed-
ing with proceedings that may be commenced in the enacling State under
chapter [V and with other concurrent proceedings under chapter V.
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82, The Model Law does not define the concept “centre of muin interests™.
However, an explanatory repert (the Virgos-Schmit Report),” prepared with
respect to the European Convention, provided guidance on the concepl of
“main insolvency procecdings” and notwithstanding the subsequent demise
of the Convention, the Recport has been accepted generally as an aid Lo
interpretation of the term “centre of main inlerests” in the EC Regulation.
Since the formulation “cenire of main interests” in the EC Regulation cor-
responds 1o that of the Model Law, albeil for differcnt purposes (sce para. 141
below), jurisprudence interpreting the EC Regulation may also be relevant
Lo interpretation of the Model Taw.

83. Reeitals (12) and (13) of the EC Regulation state:

*(12) This Regulation enables the main insolvency proceedings to be
opened in the Member Slate wherc the debtor has the centre of his
main interests. These proceedings have universal scope and aim at
encompassing all the debtor’s assets. To protect the diversity of inter-
ests, this Regulation permits secondary proceedings® to be opened to
run in parallel with the main proceedings. Sccondary proceedings may
be opened in the Member State where the debtor has an cstablishment.
The effects of sccondary proceedings are limited to the asscts localed
in thai State, Mandatory rules of coordination with the main proceed-
ings satisfy the necd for unity in the Community.

“(13) The ‘cenire of main interests” should correspond to the place
where the debtor conducls the adminisiration of his interests on a regu-
lar basis and is therefore ascertainable by third parties.”

84. The Virgos-Schmit Report explained the concept of “main insolvency
proceedings™ as follows:

“73.  Main insolvency proceedings

“Article 3 (1) enables main insolvency universal procecdings 1o
be opened in the Contracting State where the deblor has his centre of
main intercsts. Main insolvency proceedings bave universal scope.
They aim at encompassing all the debfor’s assets on a world-wide basis
and at affecting all creditors, wherever located.

“Only one set of main proceedings may be opened in the territory
covered by the Convention.

“M_Virgos and L. Schmit, Repors on the Cunvention on Insolvency Pioceedings, Trussels 3 May
1996, The report was published in July 1996 and is available from htp:/facipitt edwys2 (last visited
I Awgust 2013}

T The BC Regulation refers o “sccondury proceedings”™, while the Model Law uscs “non-muin
proceedings™,
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“75. The concept of “centre of main interests’ must be interpreted
as the place wherc the debtor conduets the administration of his inter-
ests on a regular basis and is thercfore ascertainable by third parties.

“The rationale of this Tule is not difficult to explain. [nsolvency
is a [oresceable risk. It is therefore important that international jurisdic-
tion {(which, as we will see, entails the application of the insolvency
laws of lhat Contracting State} be based on 2 place known Lo the
debtor’s polential creditors. This enables the logal risks which would
have to be assurmed in the case of insolvency to be calculated.

“By using the term “interests’, the intention way Lo encompass not
only commercial, industrial or professional activities, but also gencral
economic activities, so as to include the activities of privaie individuals
{e.g. consumers). The cxpression ‘main’ serves as a crilerion for the
cascs where thesc interests include activities of ditterent types which
are run from diftercnt centres.

“In principle, the centre of main interests will in the case of pro-
fessionals be the place of their professional domicile and for natural
persens in general, the place of their habitval residence.

“Where companics and legal persons are concerned, the Conven-
tion presumes, unless proved to the contrary, that the debtor’s centre of
main intcrests is the place of his registered office. This place normally
corresponds Lo the deblor’s head office.”

Centre of main interests is discussed fiuther in the remarks on article 16

Subparagraph (C) — foreign non-main proceeding

85. Subparagraph (¢} requires thal a “loreign non-main proceeding” take
place in the State where the debtor has an “‘establishment” (sec paras. 88-90
below). Thus, a foreign non-main proceeding suscepiible to recognition
under article 17, paragraph 2 may be only a procceding commenced in a
State where the debtor has an cstablishment within the meaning of article 2,
subparagraph (/). This rule does not affeet the provision in arlicle 28, namely,
that an insolvency procceding may be commenced in the enacting State 1f
the debtor has assets there. T should be noled, however, that the cffects of
an insolveney proceeding commenced on the basis of the presence of assets
only are normally restricted to the assets localed in that State; il other asscts
of the debtor located abroad should, under the law of the cnacting State, be
administered in that insolvency proceeding (as envisaged in article 28), that
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cross-border issue is to be dealt with as a matter of international cooperation
and coordination under articles 25-27 of the Model Law.

Subparagraph (d) — foreign representative

86. Subparagraph (d) recognizes that the forcign representative may be a
person anthorized in the foreign proceedings (o administer those procecdings,
which would include seeking recognition, relief and cooperation in another
jurisdiction, or they may simply be a person authorized specifically for the
purposcs of representing those proceedings, The Model Law does not specify
that the foreign represcntative must be authorized by the court (as defined
in article 2, subparagraph (e} and the definition is thus sufficiently broad
to include appointments that might be made by a special agency other than
the court, Tt alse includes appointment made on an intcrim basis (see
paras. 79-80 above). The [act of appointment of the forcign representative
in the forcign proceeding to act in cither or both of those capacitics is suf-
ficient for the purpeses of the Model Law; article 15 requires either a cerli-
fied copy of the decision appointing the representative, a certificate allirming
the appointment or other evidence of that appointment that is acceptable to
the recciving court. The definition in subparagraph (@) is sufficicntly broad
to include debtors who remain in possession after the commencement of
insolvency proccedings.

Subparagraph (¢) — foreign court

87. A foreign procceding that meets the requisites of article 2, subpara-
graph (a), should receive the same treatment irrespective of whether it has
been commenced and supervised by z judicial body or an administrative
body. Therefore, in order to obviate the need 1o refer o a {ureign nen-judicial
authority whenever reference is made to a foreign court, the definition of
“foreign court” in subparagraph fe) includes also non-judicial authoritics.
Subparagraph () follows a similar definition contained in article 2, subpara-
graph () of the EC Regulation, which is also used in the Legisiative Guide
{Intro., para. 12(i)) and the UNCI/TRAL Practice Guide (Intro., paras. 7-8).

Subparagraph (£} — establishment

88. The definition of the term “cstablishment” was inspired by articlc Z,
subparagraph (&) of the EC Regulation. The term is used in the Model Law
in the definition of “foreign non-main proceeding™ (article 2, subpara-
graph (c)} and in the context of article 17, paragraph 2, according to which,
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for a forcign non-main proceeding to be recognized, the deblor must have
an establishment in the forcign State (see also para. 85 above).

89, The Virgos-Schmit Report on that Convention provides some further
cxplanation of “establishment’:

“Place of operations means a place from which cconomic activilies are
exercised on the markel (i.c. exicrnally), whether the said activities are
commercial, industrial or proicssional.

“The emphasis on an economic activity having to be carricd out using
human resources shows the nced for a minimum level of organization.
A purely occasional placc of operations cennot be classified as an
‘cstablishment™. A cetlain stabilily is required. The negative formula
(“non-transitory”) aims fo_avoid minimum time requirements. The deci-
give factor is how the activity appears externally, and not the intention
of the debtor.”™

90. Since “establishment” is a defined term, the inquiry to be made by the
court as to whether the debtor has an establishment is purely factal in
nature. Unlike “foreign main proceeding” there is no presumption with
respect (o the determination of establishment. There is a legal issuc as (o
whether the term “non-transitory” refers to the duration of a relevant ceo-
nomic activity or to the specific location at which the activity is carried on.
The commencement of insolvency proceedings, the existence of debts, and
the presence alone of goods in isolation, of bank accounts or of property
would nol in principle satisfy the definition of cstablishment.

Piscussion in UNCITRAL and in the Working Group

{a) Model Law

A/52017, paras. 152-158,
AFCN.9/419, paras. 95-117.
AICN.OTWG.V/WD.A44, pp. 7-10.
AMCND/422, paras, 34-65.
AFCN.O/WG. V/WPA46, pp. 5-7.

A/CN.9/433, paras. 33-41 and 147,

SONYWG.V/WPAS, pp. 6-7.
ASCN 9/435, paras. 108-113.

(h) Cuide to Enaciment
ASCN.9/436, paras. 43-43.
ASCN.9/442, paras. 67-75.

fo}  Guide to Enaciment and
Interpretation

ASCN.G9/T15, paras. 14-15, 17-22,
32-35 and 46.

ANCN. 9738, paras. 17-15.

“yirgos-Schmit Repor {sez footnote 223, para. 7.1,
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fe) Guide to Enaciment and A/CN.S/T63, paras. 23-25.
Inferpretation (continued) A/CN.O/WG.V/WP.112, paras. 68-63A,
AJCN WG VAWD103, paras. 67-68A, 71-72, 23-23C, 24.24G, 70, 31-31C
71-72, 23-23G, 69-70, 31-31C and and 73-750.
73-75B.

ASCN.9/766, paras. 27-28,
AMCN,9/742, paras. 25-36 and 38.

AN WG VW07, paras. 68,
23A-24G, 31 and 73-758.

Article 3. Internutional obligations of this State

To the extent that this Law conflicts with an obligation of this State ansing
out of any irealy or other form of agrecment lo which it is a party with one
or inore other States, the requirements of the freaty or agreement prevail.

91, Article 3, expressing the principle of supremacy of international obliga-
lions of the enacting State over intcrnal law, has been modelled on similar
provisions in other model laws prepared by UNCITRAL.

92. In enacting the arlicle, the legislator may wish to consider whether it
would be desirable (o lake steps to avoid an unnecessarily broad interpreta-
tion of international treatics. For example, the article might result in giving
precedence to international treatics that, while dealing with mallers covered
also by the Model Law (c.g. access to courts and cooperation between courts
or administrative authorities), werc aimed al the resolution of problems other
than those the Model Law focuses on. Some of Lhose treaties, only because
of their imprecise or broad formulation, may be misunderstood as dealing
also with matters dealt with by the Model Law. Such a result would com-
promise the goal of achicving uniformity and facilitating cross-border coop-
eration in insolvency matters and would reduce certainly and predictability
in the application of the Model Law. The cnacling State might wish to
provide (hat, in order for article 3 1o displace a provision of the national
law, u sulficicnt link must exist between the international treaty concerned
and the issue governed by the provision of the national law in question.
Such a condition would avoid the inadvertent and exccssive restriction of
the effects of the Jegislation implementing the Model Law. However, such
a provision should not go so far as 10 impose a cendition that the trealy
concerned has to deal specifically with insolvency matters in order to satisfy
that condition.
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93, While in some States binding international treaties are self-executing,
in other States thosc treaties are, with certain exceptions, not self-exccuting
in that they require internal legislation in order 1o become enforceable law.
With respect to the latter group of States, in view of their normal practicc
in dealing with international treatics and agreements, it would be inappropri-
ale or unnecessary to include article 3 in their legislation or it might be
appropriate to include it in a modified form.

Discussion in UNCITRAL and in the Working Group

fat Model Law (h) Guide to Fnactment
AS52/17, paras, 159-162, A/CI.94/436, para. 46,

AJCN.G/WGV/WPAd, p. 11, ASCIN.9/442, paras. 76-78.

(c) Guide to Enactment and
Interpretation

A/CNY/WG.VIWD.107, para. 78.

A/CN 94422, paras. 66-67.

AICN WG V/WPAS, p. 7.

ACN.9/433, paras. 42-43,

A/CN.9/WG.V/WPAS, pp. 7-8.

ASCN.9/435, paras. 114-117.

A/CN.9/763, para. 26,

ACNOWG. VW12, para. 78,

ACNOIT66, para. 29,

Article 4. [Compelent court or authority]’

The functions referred to in this Law relating to recognition of lereign
procecdings and cooperation with foreign courts shall be performed by
[specify the court, courts, authority or quthorities competent (o perform those
Sfumctions in the enaciing State].

A State where certain functions relabing to insolvency procecdings have bzen confered
upon gevernment-appointed officials or budies might wish (o inchude in article 4 or clsewhers
in chapter 1 the following povision;

Nothing in this Law affeets the provisions in foree in this State goveming the authority of [msere
the titie of the government-appointed person or body).

94. If in the enacting State any of the functions mentioned in article 4 arc
performed by an authority other than a court, the State would insert in article
4 and in other appropriate places in the enacting legislation the namc of the
competent authority.
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95. The compeience for the various judicial functions dealt with in the
Mode! Law may lic with different courts in the enacting Stale and the enact-
ing State would tailor the text of the article to its own system ol court
competence. The valuc of article 4, as enacted in a given State, would be
lo increase the transparency and ease of use of the insolvency legislation
for the benefit of, in particular, foreign representatives and foreign courts.

96. [n dehning jurisdiction in matters mentioned in article 4, the imple-
menting legislation should nol unnecessarily limit the jurisdiction of vther
courts in the enacting State, in particular 1o cntertain requests by forcign
representatives for provisional relief.

Footnote

97. In a number of States, insolvency legislation has entrosted ceriain tasks
relating to the general supervision of the process of dealing with insolvency
cascs in Lhe country to government-appointed officials who are (ypically
civil servants or judicial officers and who carry out their functions on a
permanent basis. The names under which they are known vary and include,
for example, “official receiver”, “official frustee” or “official assignee”. The
activities and the scope and nature of their duties vary from Stale to Statc.
The Model Law docs not restricl the authority of such officials, a point that
some enacting Stalcs may wish to clarify in the law, as indicated in the
footnote. However, depending on the wording that the cnacting State uses
in arlicles 25 and 26 in referring to the “iitle of the person or body admin-
istering a reorganization or liquidation under the law of the enacting State”,
the officials may be subjected to the duty lo cooperate s provided under
articles 25-27,

98. In some jurisdictions, officials referred to in the preceding paragraph
may also be appointed to act as insolvency representatives in indrvidual
insolvency cases. To the extent that occurs, such officials would be covered
by the Model Law.

Discussion in UNCITRAL and in the Working Group

(a) Model Law A/CN.O/WG.V/WD.46, p. 8.
AIS2/17, paras. 103-166. AJCN.YA33, paras. 44-43,
AJCN.9/419, para. 69, A/CNYWGEV/WDA4E, pp. 8-9.
ACNSWG.V/WEA4, p. 11, AICN.O/M435, paras. 118-122.

/CN.9/422, paras. 68-69.



AMERICAN BANKRUPTCY INSTITUTE

Part two.  Guide to Enuctment and nterpredation ] 51

(b} Guide to Knaciment
ACN.9/436, paras. 47-30,
ASCN 9442, paras. 79-83.

Article 5. Authorization of [insert the title of ihe person or body
adminisfering a reorganization or liquidation under the law
of the enacting State] ro act in a foreign State

A [insert the title of the person or body administering a rewrgunization
or liguidation under the law of the enacting State] is avthorized to act in 4
foreign State on behalf of a proceeding under fidentify laws of the enacting
State relating to insofvency], as permilted by the applicable foreign law.

99, The intent of arlicle 5 is lo equip insolvency representatives or vther
authorilies appointed in insolvency procecdings commenced in the enacling
Statc to acl abroad ag foreign representatives of those proceedings. The lack
of such authotization in some States has proved to be an obstacle to effective
intemational cooperation in cross-border cases. An cnacting State in which
insolvency represcntatives arc already equipped to act as foreign represenlatives
may decide to forgo inclusion of arlicle 5, although retaining that article
would provide clear statutory evidence of that authority and assist forcign
courts and other users of the law.

100.  Article S is formulated to make it clear that the scope of the power
excrcised abroad by the insolvency representative would depend upon the
foreign law and courts. Action that the insolvency representative appointed
in the cnacting State may wish to lake in a foreign country will be action
of the type dealt with in the Model Law, but the authority (o act in a foreign
country does not depend on whether that country has cnacted legislation
based on the Model Law.

Discussion in UNCITRAL and in the Working Group

fa}  Model Law ACN.OWG VIWER40, p. 8.

ASS2/17, paras. 167-169. AJCN.9/433, paras. 46-49.
/CMN.9/419, paras. 36-39, ACN.YWGV/WEAS, p. O,

AICNIWGVWPA, p. 12, A/CN.G/A35, paras. 123-124,

AMUN.9/422, paras. 70-74.
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(b} Guide to Enactiment fe)  Guide to Enactment and
Interpretation

ACNSWG VAWP107, para. 84,
ASCN.9/T03, para. 20.
ACNYWGVIWP112, para. 84,
AYCN.9/T00, para, 30.

AJCN.9/436, paras. 51-32.
AJCN 9/442, paras. 84-85.

’7 Article 6. Public policy exception

Nothing in this Law prevents the court from refusing to take an action
govemned by this Law il the action would be manifestly contrary to the public
policy of this Slate.

101.  As the notion of public policy is grounded in national law and may
differ from State 1o Slate, no uniform definition of that notion is aftempted
in article 6.

102. In some States the expression “public pelicy” may be piven a broad
meaning in that it might rclate in principle (o any mandatory rule of national
law. In many Stales, however, the public policy cxception is construed as
being restricted to fundamental principles of law, in particular constitutional
guarantces; in thosc Stales, public pelicy would only be used to reluse the
application of foreign law, or the recognition of a foreign judicial decision
or arbitral award, when that would coniravenc those fundamental principles,

103. TFor the applicability of ihe public policy exception in the context of
the Model Law it is important to note that a growing number of jurisdictions
recognize a dichotomy belween the notion of public policy as it appliss 10
domestic affairs, as well as the notion of public policy as it is used in mattcrs
of intemational cooperation and the question of recognition of effects of
foreign laws. [t is especially in the latter situation that public policy is
understood more restrictively than domestic public pelicy. This dichotomy
reflects the realization that intcrnational cooperation would be unduly
hampercd if “public policy” were to be understood in an exiensive manner.

104. The purpose of the expression “manifestly”, used alse in many other
international legal texts as a qualifier of the expression “public policy™, 1s to
cmphasize that public policy exceptions should be interpreted restrictively and
that article 6 is only intended (o be invoked under exceptional circumstances
concerning matlers of fundamental importance for the enacting State.
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Discussion in UNCITRAL and in the Working Group

{u}  Model Law

A/32/17, paras. 170-173.
ASCN.9/419, para, 40.
MCN.YWGVIWPA4, p. 15
ASMCN.9/422, paras. 84-85.
ACNYWGVIWP4E6, p. 16,
AMCN.%/433, paras. 156-160.
ACN.YWG.VIWPAS, p. 9,
A/CN.9/435, paras. 123-128.

(b Guide to Enactment

AJCN.9/436, para. 53.

AJCN.9/442, paras. 86-89.

fc) Guide to Fraciment and
Interpretation

A/CN.TLS, paras. 26-30,

ACNTIR, para. 32

Avticle 7. Additional assistance under other laws

Nothing in this Law limils the power of a courl or a |insert the tidle of
the person or body administering a reorganization or liguidation under the
lew of the enacting State| to provide additional assistance to a foreign repre-
sentative under other laws of this State.

105. The purpose of the Model Law is to increase and harmonize cross-
horder assistance available in the cnacting State to foreign representatives.
lowever, since the law of the enacting State may, at the time of enacting
the Law, already bave in place various provisions under which a foreign
representative could obtain cross-border assistance and since il is not the
purpose of the Law to displace those provisions to the exient that they
provide assistance that is additional to or different from the 1ype of assis-
tance dealt with in the Model Law, the enacting State may consider whether

article 7 is needed 1o make that peint clear.

Discussion in UNCITRAL and in the Working Group

fa)  Model Law
AFS2/1T, para, 175.

) Guide to Enuctment
AMCN, 9442, para. 0.
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Article 8 Interpretation

[n the interpretalion of this Law, regard is to be had to ils inlernalional
origin and to the necd to promote uniformity in its application and the obser-
vance of good faith.

106. A provision similar to the enc contained in article 8 appears in a
number of private law treaties (e.g. art. 7, para. 1, of the United Nations
Convention on Conlracts for the International Salc of Goods), More recently,
it has been recognized that such a provision would also be useful in a non-
treaty text such as a model law on the basis that a State enacting a model
law would have an interest in ils harmonized interpretation. Article 8 has
been modelled on article 3, paragraph 1, of the UNCITRAL Model Law on
Llectronic Commerce.

107.  larmonized interpretation of the Model Law is facilitated by the Case
Law on UNCITRAL Texts (CLOUT) information system, under which the
UNCITRAL secretariat publishes abstracts of judicial decisions (and, where
applicable, arbitral awards) that interpret conventions and moedel laws cma-
nating from UNCITRAL. (For further information about the systcm, see
paragraph 243 below.)

Discussion in UNCITRAL and in the Working Grotp

{a)  Model Law fe)  Guide to Fnactment and
interpretation

AJCN.9/715, paras, 23-25.

A/CNO/WG.V/WP.103, para. Y2

ASCN.9/742, paras. 37-38.

ACN WG VWP 107, para. 1.

ASCN.Y/763, para. 26.

ACN WG VIWP.112, para. 91,

AJCN.9/766, para. 30.

AfS2/17, para. 174,

(B} Guide to Enactment

AJCN. 9442, paras. 91-92,
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CIHAPTER 1. ACCLSS OF FOREIGN REPRESENTATIVES
AND CREIITORS TO COURTS IN THIS STATE

Articte 9. Right of direct access

A foreign representative is entitled to apply directly to a court in this
Statc.

(08. An important objective of the Model Law is lo provide expedited and
direct access for foreign representatives (o the courts of the enacting State.
Article 9 is limited to expressing the principle of direct access by the foreign
representative to courls of the enacting State, thus freeing the representative
from having to mect formal requirements such as licences or consular action.
Article 4 deals with court compelence in the enacling State for providing
relief to the foreign represcntative.

Discussion in UNCITRAL and in the Working Group

fi) Medel Law ) Guide tn KEnuctment
Af52/17, paras. 176-178. /CN.9/436, para. 54.
A/CN9/419, paras. 77-79 and 172-173.  AJCN.9/442, para, 93.

AJCN.9/422, paras. 144-151. () Guide to Enactment and

ACNIWGEVIWPA, p. 9. Interpretation

AFCN9/433, paras. 50-58. ASCN.O/WG VWP 103, para. 93,
ACNO/WGNV/WERAR, p 10, ACNOWG. VIWE. 112, para. 93.
AMCN.9/4335, paras. 129-133. ASCN.9/T06, para. 31,

Article 10 Limited jurisdiction

The sole fact that an application pursuant to this Law is made to a court
in this State by a forcign representative does nol subject the foreign repre-
sentalive or the [oreign asscts and affairs of the debtor to the jurisdiction of
the courts of this Slale for any purpose other than the application.

109. Article 10 constitutes a “safe conduct” rule aimed at ensuring that
the court in the enacling State would not assume jurisdiction over all the
assets of the deblor on the sole ground of the foreign representative having
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made an application for recognition of a forcign proceeding. The article also
makes it clear that the application alone is not sufficient ground for the court
of the cnacting State to assert jurisdiction over the [oreign representative as
to matters unrelated to insolvency. The article responds te concerns of
foreign representatives and creditors about exposure to all-embracing
jurisdiction triggered by an application under the Model Law.

110. The limitation on jurisdiction over the foreign representative embodied
in article 10 is not absolute. 1t is only intended to shicld the foreign
representative to the exlent necessary to make court access a meaningful
proposition. 1t does so by providing that an appearance in the courts of the
enacting Statc for the purposc of requesting recognition would not expose
the entire estatc under the supervision of the foreign represcntative 1o the
jurisdiction ol those courts. Other possible grounds for jurisdiction under
the laws of the enacting Stale over the forcign representative or the assets
arc not alfcoted. For example, a tort or misconduct commitied by the foreign
representative may provide grounds for jurisdiction to deal with the
consequences of such an action by the foreign representative. Furthermore,
a foreign reprcsentative who applies for relief in the enacting State will be
subject to conditions that the courl may order in connection with relicf
granted {article 22, paragraph 2).

111. Aricle 10 may appear superfluous in States where the rules on
jurisdiction do not allow a court to assume jurisdiction over a person making
an application to the court on the sole ground of the applicant’s appearance.
Enacting lhe article in those States would be uscful, however, to gliminate
possible concerns of forcign representalives or creditors over the possibility
of jurisdiction based on the sole ground of applying to the court,

Discussion in UNCITRAL and in the Working Group

(a} Model Law fb} Guide to Enactment
AS52/17, paras. 179-182. A/CN.S/436, paras, 55-56.
ACNY/WGV/WPA4, p. 24 AJCN.9442, paras, 94-96,
AJCN.9/422, paras. 160-160. (c) CGuide to Enactment and
AICN.9/WC. VWP A6, pp. 10-11. Interpretation

ASCN.9/433, paras. 68-70. AICN.O/WG.VAWI107, para. 96,
AICN HWG V/WPAE, p. 10 A/CN.9/763, para. 27,
ACN.9/435, paras, 134-136. JONL9PWG.V/WP, 112, para. 96.

AICN.9/T06, para. 31,
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Article 11, Application by a Joreign representative to commence
a proceeding under |identify laws of the enacting State
relating 1o insclvency]

A foreign represeniative is cnliled to apply to commence a procceding
under [identify laws of the enacting State relating to insolvency] il the condi-
tions for commencing such a proceeding are otherwise met.

112. Many national laws, in cnumerating persons who may request the
commencement of an insolvency proceeding, do not mention & represcntalive
of a foreign insolvency procecding; under such laws, it might be doubtiul
whether a loreign representative might make such a request.

113. Anticle 11 is designed to ensure that the forcign representative (of a
forcign main or non-main proceeding) has slanding™ to request the
commencement of an insolvency procecding. However, the article makes it
clear (by the words “if the conditions for commencing such a procceding
are otherwise met”) that il does nol otherwise modify the conditions under

which an insolvency proceeding may be commenced in the enacting State.

114. A foreign representative has this right without prior rceognition of
the foreign proceeding because the commenccment of an insolvency
proceeding might be crucial in cases of urgent need for preserving the asscts
of the deblor. Atlicle 11 recognizes that not only a representative of a foreign
main proceeding but also a rcpresentative of 4 loreign non-main proceeding
may have a lcgitimale intercst in the commencement of an insolvency
proceeding in the cnacting State. Sufficient puarantces against abusive
applications are provided by the requirement that the other conditions for
commencing such a proceeding under the law of the enacting State have to
be met.

Discussion in UNCITRAL and in the Working Group

fuj  Model Law ACNYWGVIWDAS, p, 11
A/52/17, paras. 183-187, ASCN.9/433, paras. 71-75,

A/CN WG V/WDERA44, pp. 24-25. A/CNY/ WG V/WEASE, p 11
AFCN.9/422, paras. 170-177. AJCN.9/433, patas. 137-146,

% Alse known as “procedoral legiimation®, “active legitimution™ or “legitimation®”.
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th)  Guide to Enactment fc) Guide to Eractment and

A/CN.5/436, para. 57. Interpretation
JCN.9/WG.VIWP.107, para. 98.
AICN.9/442, paras, 97-99. AJCN /WG VIWE.107, para. 98

AMCNL9/763, para. 27.
ACNOWG VWP 112, para. 98,
ASCNL9/ 766, para. 31,

Article 12, Pavticipation of a foreign representative in a proceeding under
[identify laws of the enacting State relaling to insolvency]

Upon recognition of a forcign proceeding, the loreign representative is
entitled to participate in a proceeding regarding the debtor under [identify
laws of the enacting State relating to insolvency|.

115, The purpose of article 12 is to cnsure that, when an insolvency pro-
ceeding conceming a debtor is taking place in the enacting Stafe, the foreign
representative of a proceeding conceming that debtor will be given, as an
effect of recognition of the forcign proceeding, standing® to make petiions,
requests or submissions concerning issues such as proiection, realization or
distribution of assets of the debtor or cooperation with the foreign
proceeding,

116, Article 12 is limited (o giving the foreign represcntative standing and
does not vest the foreign representative with any specific powers or rights.
The article does noi specify the kinds of motions that the foreign representa-
tive might make and does not affect the provisions in the insolvency law
of the enacting State that govern the faic of any such motions.

117, Tf the law ol the enacting State uses a term other than “participate™
to express the concept, that other term may be uscd in enacling the provi-
sion. It should be noted, however, that article 24 already uscs the lerm
“intervene” to rcfer to a case where the foreign represeniative lakes part in
an individual action by or against the debtor {as opposed to a colleclive
insolvency proceeding) (sce paras. 205 and 208 below).
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Discussion in UNCITRAL and in the Working Group

fa) Model Law (6} Guide to Enactment

AlS2/17, paras. 188-18Y, ASCN.9/4306, paras. 58-59.

ASCN9/422, paras. 114-115, ASCN.9/442, paras, 100-102.
147 and 149

{¢) Guide to Enactment and
Interpretation

AJCNYWG.V/WP. 103, para. 106,

ACNO/WGE V/WPA6, p. 9.
A/CN.9/433, para, 38.
A/CN.O/WG.V/WPAS, p. 11,

AJCN.9/435, paras. 147-150.
- pams A/CN.9/763, para. 27,

ACNS WG VIWP112, paras, 100-102,

A/CN.9/766, para. 31.

ACNS/WG VWP 107, paras, 100-102.

Article 13, Acecess of foreign creditors to o proceeding wader
{idenlifly laws of the enacting State relating to insolvency]

1. Subject lo paragraph 2 of this article, foreign creditors have the same rights
regarding the commencement of, and participalion in, a proceeding under [iden-
tify laws of the enacting State relating to insolvency) as creditors in his State.

2. Paragraph 1 of this adicle does not affect the ranking of claims in a
proceeding under [identify laws of the enacting Stale relating 10 insolvency),
excepl that the claims of foreign creditors shall not be ranked lower than
lidentify the class of general non-preference cluims, while providing that o
foreign claim is to be ranked lower than the general non-prejference claims
if an equivalent locul claim fe.g. claim for a penally or deferred-payment
claim) has o rank lower than the general non-preference claims).?

tThe enacting Siate muy wish to consider the following allemnative wording 1o replace
paragraph 2 of anicle 13(2):

2. Paragraph | of this article docs not affect the ranking of ¢laims in a proceeding under
[identity taws of the enucting Stale velating to insolvency| or lhe exclusion of furcign tax and
social security claims from such a proceeding. Nevertheless, the claims of forcign creditors
other than those conceming tax and social security obligations shall not be ranked Jower than
Liddenstfy the claxs of general non-preference cliims, whtile: providing that o foreign claim Is
to be ranked lower than the gengral non-preference claims if an equivalent local claim
fer. claim for a penstty or deferred payment claimi has a rank lower than (he general
non-preference clwims].

118.  With the cxceplion contained in paragraph 2, article 13 embodics the
principle that forcign creditors, when they apply to commence an insolvency
procceding in the enacting State or file claims in such a procecding, should

pot be treated worse than local creditors.
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119. Paragraph 2 makes it clear that the principle of non-discrimination
embodied in paragraph 1 leaves intacl the provisions on the ranking of
claims in insolvency proceedings, including any provisions that might assign
a special ranking to claims of foreign creditors. Few States currently have
provisions assigning special ranking to foreign creditors. However, lest the
non-discrimination principle should be empticd ol ils meaning by provisions
giving the lowest ranking to foreign claims, paragraph 2 establishes the
minimum ranking for claims of forcign creditors; the rank of general
unsecured claims, The cxceplion to that minimum ranking is provided for
cascs where the claim in question, if it were of a domestic credilor, would
be ranked lower than general unsceured claims (such low-rank claims may
be, for instunce, those of a State authority for (inancial penalties or fines,
claims whose payment is deferred because of u special rclationship between
the debtor and the creditor or claims that have been filed afler the expiry
of the time period for doing so). Those special claims may rank below the
peneral unsecured claims, for reasons other than the nationality or location
of the ereditor, as provided in the law of the enacting State.

120, The alternative provision in the footnote differs from the provision
in the text only in that it provides wording lor States that refuse to recognize
foreign tax and social sceurity claims to continue to discriminate against
such claims.

Discussion in UNCITRAL and in the Working Group

fa)  Model Law (B}  Guide to Enactment
AJS2I17, paras. 190192 A/CN.9/436, paras. 60-61.
JONO/WGVAWD44, pp. 25-26. AMCNG/A42, paras. 103-105.

AJCN9/422, paras. |79-187.
ACN.O/WG.V/WP A6, pp. 11-12,
AJCN 94433, paras. 77-85.
A/CN.9/WG, V/WE.4S, pp. 11-12,
ASCN.G/435, paras. 151-156.

Article 14, Notification lo foreign creditors of a proceeding under
[identify laws of the cnacting State relating to insolvency]

1. Whenever under [identify laws of the enacting State relating to inseivency]
notification is to be given lo creditors in this State, such notification shall also
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he given (o the known creditors thal do not have addresses in this State. The
court may order that appropriaic steps be taken with a view to notilying any
creditor whose address is nol yet known.

2. Such notification shall be made to the foreign creditors individually, unless
the court considers that, under the circumstanees, some other form of notifica-
tion wonld be more appropriate. No letters rogatory or other, similar formality
is required.

3. When a notification of commencemenl of a proceeding is to be given i
foreign creditors, the notification shall;

(@) Indicate a reasonable titme peried for filing claims and specify the
place for their filing;

¢h) Indicate whether secured creditors need to file their secured claims;
and

f¢} Contain any other information required to be included in such a
notification to credilors pursuant to the law of this State and the orders of the
court,

121. The main purposc of notifying loreign creditors as provided in
paragraph 1 is to inform them of the commencement of the insolvency
proceeding and of the time limit to fle their claims. Furthermore, as a
corollary to the principle of equal treatment cslablished by article 13,
aticle 14 requires that foreign creditors should be notified whenever
notification is required for creditors in the enacting State.

122. States have different provisions or practices regarding the methods for
notifying creditors, for example, publication in the official gazcttc or in local
newspapers, individual notices, and affixing notices within the court premises
or a combination of such procedures. If the form of notification were to be
left to national law, Toreign creditors would be in a less advantageous situation
than local creditors, since they typically do not have direct aceess to local
publications. For that rcason, paragraph 2 in principle requires individual
notification for foreign creditors but leaves discretion to the court o decide
otherwise in a particular case (c.g. if individual notice would entall excessive
cost or would not seem feasible under the circumnstances).

123.  With regard to the form of individual notification, Stales may use special
procedures for notifications that have to be served in a forcign jurisdiction
(e.g. sending notifications through diplomatic channels). In the context of
insolvency proceedings, those procedures would often be too cumbersome and
time-consuming and their use would typically not provide foreign creditors
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timely notice concerning insolvency proceedings. 1t is therefore advisable for
those notifications lo be effected by such expeditious means that the court
considers adcquate. Those considerations are the reason for the provision in
paragraph 2 that “no letters rogatory or uther, similar formality is required”.

124, Many States arc party to bilateral or multilateral treatics on judicial
cooperation, which often contain provisions on procedures for communicating
judicial or extrajudicial documents to addressecs abroad. A multilaleral treaty
of ihis kind is the Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil and Commercial Matters of 1965,% adopted
under the anspices ol the Hague Conference on Private Intemational Law.
While the procedurcs cnvisaged by those trealics may constitute a
sitnplification as compared with traditional communication via diplomatic
channels, they would often be, [or rcasons stated in the preceding paragraph,
inappropriate for cross-border insolvency cases. The question may arise
whether paragraph 2, which allows the use of lelters rogatory or gimilar
formalities 1o be dispensed with, is compatible with those treaties. Each
Qtate would have to consider that question in the light of its treaty obligations,
but gencrally the provision in paragraph 2 would not be in conflict with the
international obligations of the cnacling Stalc becavse the purpose of the
trealies alluded to above is typically (o facilitate communication and not 1o
preclude usc ol notification procedures that are cven simpler than those
established by ihe treaty; [or example, article 10 of the above-mentioned
Convention reads as follows:

“Provided the State of destination does nol object, the present
Convenlion shall not intertere with —

“q) the frecdom to scnd judicial documents, by postal channels,
direetly to persons abroad,

“p} the freedom of judicial officers, officials or olber compelent
persons of the State of origin to clfect service of judicial documents
dircetly through the judicial eofficers, officials or other competent persons
of the State of destination,

“cj the freedom of any person interested in a judicial procecding
to effect service of judicial documents dircetly through the judicial
oflicers, officials or other competent persons of the State of destination. ™’

To the extent that there might still be 2 conflict between the sccond sentence
of paragraph 2 of article 14 and a treaty, article 3 of thc Model Law provides
the solution.

W Inited Nations, Treary Series, vol. 638, No. 9432,
T hid.
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125.  While paragraph 2 mentions Jetters rogatory as a formality that is not
required for a notification under article 14, in many States such notifications
would never be transmitted in the form of a letter rogatory. A letler rogatory
in those States would be used for other purposes, such as 1o request cvidence
in a foreign country or to request permission to perform some other judicial
act abroad. Such use of letters rogatory is govemed, for example, by the
Convention on the Taking of Lvidencc Abroad in Civil or Commercial
Matters of 1970,% adopted under the auspices of the Hague Conference on
Private International Law,

Paragraph 3

126, In some legal systems a secured creditor who files a claim in an
insolvency proceeding is deemed to have waived the security or some of
the privileges atlached to the credit, while in other syslems failure Lo file a
claim results in a waiver of such security or privilege. Where such a situation
may aris, it would be appropriate for the enacting Stale to include in
paragraph 3, subparagraph (b), a rcquirement that the notification include
information regarding the effects of filing, or failing to file, securcd claims.

Discussion in UNCITRAL and in the Working Group

fa) Model Law fh)  Guide to Enactment
AS52717, paras. 193-198. AJCN.9/436, paras. 63-65 and 84.
AFCN.9/419, paras. 84-87. AJCN.5/442, paras. 106-111 and

A/CNOIWG VIWPAd, pp. 19-20, 120-121.

ACN9/422, paras, 188-191,
ACNYWG VIWPRAG, pp. 11-12.
ASMCN.O/433, paras. 86-98.

AJCN.YWG.VAWPAS, pp. 12-13,
16 and 20.

AJCN.9/435, paras. 157-164.

*Tbid., vol. 847, No. 12140,
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CHAPTER [II. RLECOGNITION COF A FOREIGN
PROCEEDING AND RELIEF

Article 13, Application for recognition of d foreign proceeding

1. A foreign represcntative may apply to the court for recognilion of the
forcign procecding in which the foreign representative has been appointed.

2. An application for recognition shall be accompanied by:

fa) A cerlified copy of the decision commencing the foreign proceeding
and appointing the foreign representative: or

(b} A certificate from the foreign courl affirming the existence of the
foreign proceeding and of the appointment of the foreign represenialive; ot

fc} In the absence of evidence referred to in subparagraphs (a and (),
any oiher evidence acceptable to the court of the existence of the foreign
procecding and of the appoimment of the foreign representative.

3. An application for recognition shall also be accompanied by a statement
identifying all foreign proccedings in respeet of the debtor that are knewn 10
the foreign representative.

4. The court may require a translation of documents supplied in support of
the application for recognilion into an official language of this State.

Article 15 as a whole

127. The Model Taw avoids the need to rely on cumbersome and time-
consuming letters rogatory or other forms of diplomatic or consular com-
munications that might otherwisc havc to be used. This facilitates a
coordinated, cooperative approach to cross-border insolvency and makes
expedited action possible. Article 15 defines the core procedural require-
ments for an application by a foreign representative for recognition. In incor-
poraling the provision into national law, it is desirable not to encumber the
process with additional procedural requirements beyond those referred to,
With article 15, in conjunction with article 16, the Model Law provides a
simple, expeditious structure fo be used by a foreign representative to oblain
recognition.

128, The Model Law presumes that documents submitied in support ot the
application for recognition need not be authenticaled in any special way, in
particular by legalization: according to article 16, paragraph 2, the court is
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entitled to presume that those documents are authentic whether or not they
have been legalized. “Legalization™ is a term often used for the formality
by which a diplomatic or consular agent of the State in which the document
is lo be produced certifies the authenticity of Lhe signature, the capacity n
which the person signing the document has acted and, wherc appropriate,
the identity of the scal or slamp on the document.

129, 1l follows from article 16, paragraph 2, {according to which the court
“is cntitled to presume” the authenticity of documents accompanying the
application lor recognition) that the court retains discretion Lo decline to rely
on the presumption of authenticity or to conclude that cvidence to the
contrary prevails. This flexible solution takes into account the [act that the
court may be able 1o assure itself that a particular document. originates from
a particular court even without it being legalized, but that in other cases the
court may be unwilling to act on the basis of a foreign document that has
not been legalized, in particular when documents cmanate from a jurisdiction
with which it is not [amiliar. The presumption is uselul because legalizalion
procedures may be cumnbersome and time-censuming (c.g. also because in
some Stales they involve various authorities at different levels).

130. TIn respect of the provision rclaxing any rcquirement of legalization,
the question may arise whether that is in conflict with the international
obligations of the cnacting State. Several States are partics to bilateral or
multilateral treaties on mutual recognition and legalization of documents,
such as the Convention Abolishing the Requirement of Legalisation for
Forcign Documents of 1961% adopted under the auspices of the Hague
Conference on Private International Law, which provides specific simplified
procedures for the legalization of documents otiginating from signatory
States. ln many instances, however, the treaties on legalization of documents,
like letters rogatory and similar formalitics, leave in cffect laws and
regulations that have abolished or simplified legalization procedurcs;
therefore a conflict is unlikely 1o arise. For example, as stared in article 3,
paragraph 2, of the above-mentioned convention:™

“However, [legalisation] cannot bc required when either the laws,
regulations, or practice in force in the Stale where the document is
produced or an agreement between two or more Contracting States have
abolished or simplified i, or exempt the document itself from legalisation.”

According (o article 3 of the Model Law, if therc is slill a conflict between
the Model Law and a (reaty, the treaty will prevail.

Blhid., vol. 527, No. 725,
# 1hid.
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Subparagraph 2 {c)

131. In order not to prevent recognition because of non-compliance with
a mere technicality (e.g. where the applicant is unable te submit documents
that in all details meet the requircments of subparas. 2 (a) and b)), sub-
paragraph 2 f¢) allows evidence olher than that specified in sub-
paragraphs 2 (a} and (b) to be taken inlo account; that provision, however,
does not compromise the court’s power to insist on the presentation of
cvidence acceplable to it. It is advisable to maintain that fexibility in
enacting the Model Law. Article 16, paragraph 2, which provides that the
court “is entitled to presume” the authenticity of documents accompanying
the application for recognition, also applics to documents submitted under
subparagraph 2 fc) (see paras. 129-130 above).

Parugraph 3

132, Paragraph 3 requires an application for recognition to be accompanied
by a statement identifying all foreign procecdings in respect ol the debtor
that arc known (o the foreign representative. That information is needed by
the court not so much for the deeision on recognition lisclf, bul for any
devision granting relief in favour of ihe foreign proceeding. In order to tailor
such relief appropriately and ensare the relief is consistent with any other
insolvency proceeding concerning the same debtor, the court needs to be
aware of all forcign proceedings concerning the debtor that may be under
way in third States.

133, An cxpress provision establishing the duty to inform is uscful, firstly,
because the foreign representative is likely to have more comprehensive
information about the debtor’s affairs in third States than the court and,
secondly, because the foreign represenialive may be primarily concerned
with obtaining reliel in favour of his or her foreign proceeding and less
concerned about coordination with anether foreign proceeding. (The duty to
inform the court about a foreign proceeding that bcoomes known (o the
foreign representative after the decision on recognition is set oul in article 18;
as for coordination of morc than onc foreign proceeding, see arlicle 30.)

Paragraph 4

134, Paragraph 4 entitles, but does not compel, the court to require a
translation of some or all documenits accompanying the application [or
recognition. If that discretion is compatible with the procedures of the court,
it may facilitate a decision being made on the application at the earliest possible
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time, as contemplated by article 17, paragraph 3, if the court is in a position
to consider the application without the need for translation of the documents.

Notice

135. Dillerent solutions exisl as to whether the court is required (o issue
notice of an application for recognition. In a number of jurisdictions,
fundamental principles of due process, in some cases enshrined in the
constitution, may be understood as requiring that & decision on the importance
of the recognition of a foreign insolvency procecding could only be made
after hearing the affected parties. [n other States, hawever, it is considered
that applications for recognition of foreign proceedings requirc expeditious
treatment (as they are ofien submitled in circurnstances of imminent danger
of dissipation or concealment of the assets) and that, accordingly, the issuance
of notice prior to any court decision on recognition is not required. In these
circumstances, imposing the requirement could cause undue delay and would
be inconsisteni with article 17, paragraph 3, which provides that an
application for recognition of a foreign proceeding should be decided upon
al the earlicst possible time,

136. Procedural mafters rolated to such notice are not resolved by the
Model Law and are thus governed by other provisions of law of the enacting
State. The abscnce of an express reference to notice of the filing of an
application for rccognilion or of the decision to grant recognition does not
preciude the court from issuing such notice, where legally required, in
pursuance of its own rules on civil or insolvency proceedings. By the same
token, there is nothing in the Modcl Law that would mandate the issuance
of such nolice, where such a requircment does not exist.

Discussion in UNCITRAL and in the Working Group

faj Model Law fh)  Guide to Enactment
Al52/17, paras. 199-209. ASCN.9/436, paras. 66-6Y9.
AJCN.9/419, paras. 62-69 and 178-189,  A/CN.9/442, paras. 112-121.
A/CN9/WG.V/WDP44, pp. 22-23.

ASCN.9/422, paras, 76-93 and 152-159.

ACN WG V/WPAG, pp. 9-10.

AICN.9/433, paras. 59-67 and 99-104.

A/CN.9WG.V/WPA4R, pp. 13-15.

ANCN.G/435, paras. 165-173.
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(¢} Guide to Engctment and AJCN.9/763, para. 28,
Interpretation AJCNOWG.VIWE.112, paras. 112
AICN.O/WG VIWP103/Add 1, and 119-120.
para. 112. A/CN.9/766, para. 32.

AIUN.9/742, para, 40.
ACNYWG V/WPI07, paras. 119-120.

Article 16, Presumptions concerning recognition

1. 1 the decision or certificate referred to in paragraph 2 of article 15 indi-
cates that the loreign proceeding is a proceeding within the meaning ol sub-
paragraph foj of article 2 and thal the foreign representative is a person or
body within the meaning of subparagraph () of article 2, the court is entitled
to SO presume.

2. The court is entitled to presume that documents submitted in support of
the application for recognition are authentic, whether ot not they have been
legalized.

3. In the absence of proof to the contrary, the debtor’s registered office, or
hahitual residence in the case of an individual, is presumed to be the centre
of the debtor’s main intercsts.

137. Article 16 establishes presumptions that permit and cncourage fast
action in cases where speed may be cssential. These presumptions allow the
court o expedite the evidenfiary process. At the same time, they do not
prevent the court, in accordance with the applicable procedural law, [rom
calling for or assessing other evidence if the conclusion suggested by the
presumplion is called into question.

Paragraph |

138, Article 16, paragraph | crcates a presumption with respeet to the
definitions of “foreign proceeding™ and “forcign representative” in article 2.
1f the decision commencing the foreign proceeding and appointing the [or-
cign representative indicates that the forcign procecding is a procecding
within the meaning of article 2, subparagraph (@) and that the foreign rep-
resentative is a person or body within the meaning of article 2, subpara-
graph (d), the receiving court is entitled (o so presume. That presumption
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has been relicd upon in practice by various receiving courts when the court
commencing the proceedings has included that information in its orders.”

139, Inclusion of information regarding the naturc of the foreign proceed-
ing and the foreign representative, defined in article 2, in the orders made
by the court commencing the foreign procecding can facilitate the task of
recognition in rclevant cases. Those orders or decisions are not binding on
the receiving courl in the enacting State, which is required to independently
satisty itself that the requircments of article 2 are met (discussed I urther at
paras. 152-153 below).

Puarugraph 2

140. Vor comments on paragraph 2, which dispenses with the requircment
of legalization, scc paragraphs 128-130 above.

Paragraph 3

14]. Although the presumption contained in article 16, paragraph 3 cor-
responds to the presumption in the EC Regulation, it serves a different
purpose. In the Model Law, the presumption is designed to [acilitate the
recognition of foreign insolvency proceedings and the provision of assistance
to those proceedings. Under the EC Regulation, the presumption relales o
the proper place for commencement of insolvency proceedings, thus deter-
mining the applicable law, and to the automalic recognition of those pro-
ceedings by other European Union member States. Under the Regulation,
the decision on centre of main interests is made by the court receiving an
application for commencement of insolvency proceedings al the time of
consideration ol that application. Under the Model Law, a request for ree-
ognition of a foreign proceeding may be made at any time afler the com-
mencement of that proceeding; in some cases il has been made several years
later. Accordingly, the court considering an application for recognition under
the Modcl Law must determine whether the lorcign proceeding for which
recognition is sought is taking place in a forum that was the debtor’s centre
of main intercsts when the procecding commenced (the issue of timing with
respect to the defermination of centre of main interests is discussed at
patas. 157-160 below}. Notwithstanding the different purpose of centre ol
main interests under the two instruments, the jurisprudence with respect (o
intcrpretation of that concept in the EC Regulation may be relevant to its
interpretation in the Model Law.

" For cuamples, see ACNOMWG V/WESS, paras. 15-16.
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142, The presumplion in article 16, paragraph 3 has given mse to
considerable discussion, most commenly in the coniext of corporale rather
than individual debtars, with the focus upon the proof required for the
presumption to be rebutted. The debtor’s centre of main interests may be at
the same location as its place of registration and in that situation no issue
concemning rebutial of the presumplion will arise.

143, However, when a foreign representalive seeks recognition of a foreign
proceeding 4s a main proceeding and there appears to be a separation
between the place of the debtor’s registered vllice and its alleged centre of
main intercsts, the party allcging the centre of main intcrests is not at the
place of registration will be required to satisty the court as to the location
of the centrc of main interests. The court of the cnacting State will be
required to censider independently where the debtor’s centre of main inter-
esls 15 located.

Centre of main interests

144. The concept of a debtor’s centre of main interests i1s fundamental to
the operation of the Model Taw.** The Model Law accords proceedings
commenced 0 that location greater deference and, more immediate, auto-
matic relief. The essential attributes of the deblor’s centre of main interests
correspond 1o those atiributes that will enable those who deal with the debror
{especially creditors) {o ascertain the place where an insolvency proceeding
concerning the debtor is likely to commence. As has been noted, the Model
Law establishes a presumption that the debtor’s place of registration is the
place that corresponds 1o those aliributes. However, in reality, the debtor’s
centre of main interests may not coincide with the place of its registration
and the Model Law provides for the rebuttal of the presumption where the
cenire of main interests is in a different location to the place of registration.
In those circumstances, the centre of main intercsts will be identified by
other factors which indicate to thosc who deal wilh the debtor {cspecially
creditors) where the centre of main interests is. It is thus important to con-
sider the factors that may indepcndently indicate that a given State is the
debtor’s centre of main interests.

Factors relevant fo the determination of centre of main interests

145, Tn most cases, the following principal factors, considered as a whole,
will tend to indicate whether the location in which the forcign procecding
has commenced is the debtor’s centre of main interests. The faclors arc the

%Az noted in paragraph 82, the concept of centre of main interests also underlics the scheme set
out in the EC Repulution.



AMERICAN BANKRUPTCY INSTITUTE

Pare twp,  Guide to Eaactment and literpretation Fi

location: fa) where the central administration of the debtor takes place, and
(b} which is readily ascerlainable by creditors. The date at which thesc fac-
tors should be analysed in order to determine the location of the debtor’s
cenire of main interests is addressed in paragraphs 157-160 bclow.

146. When these principal factors do not vield a rcady answer regarding
the debtor’s centre of main inlerests, a number of addilivnal factors concern-
ing the debtor’s business may be considered. The court may nced to give
greater or less weight fo a given faclor, depending on the circumstances of
the particular case. In all cases, however, the endeavour is an holistic one,
designed to determine that the location of the foreign proceeding in fact
corresponds to the actual location of the debtor’s centre of mamn inferests,
as readily ascertainable by creditors.

147. The order in which the additional faclors arc sct oul below is not
intended 1o indicate the priority or weight to be accorded o them, nor is it
intended to be an exhaustive list of relevant factors; other factors might be
considered by the court as applicable in a given case. The additional Factors
may include the following: the location of the debtor’s books and records;
the location wherc financing was organized or anthorized, or from where
the cash management system was tun; the location in which the debtor’s
principal assets or operalions are found; the location of the debtor’s primary
bank; the location of cmployees; the location in which commercial policy
was determined; the site of the controlling law or thc law governing the
main contracts of the company; the location from which purchasing and
sales policy, staff, accounts payable and computer systems werc managcd,
the location from which contracts (for supply) were organized; the location
from which reorganization of the deblor was being conducted; the jurisdic-
tion whose law would apply to most disputcs; the location in which the
deblor was subject to supervision or regulation; and the location whose law
governed the preparation and audit of accounts and in which they werc
prepared and audited.

Movement of centre of main interesis

14%. A debter’s centre of main interests may move prior lo commencement
of insolvency proceedings, in some instances in closc proximity to com-
mencement and even between the time of the application for commencement
and the actual commencement of those proceedings. Whenever therc 15

“g yome examples, the move was imended to give the Jebtor access to an insolveney process,
such as reorgamization, that mote closely met its needs than what was available under the law of it
former centre of main interests. In other examples, the move of the centre of main interets may have
bren designad to thwart the legitimate cxpectations of creditng and third parties
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evidence of such a move in close proximity o the commencement of the
foreign proceeding, it may be desirable for the receiving court, in determin-
ing whether (o recognize those procecdings, 1o consider the factors identilied
in paragraphs 145 and 147 above more carefully and to take account of the
debtor’s circumsfances more broadly. In particular, the test that the centre
of main interests is readily ascerlainable by third parties may be harder to
meet if the move of the centre of main interests occurs in close proximity
to the opening of proceedings.

149. 1t is unlikely that a debtor could move its place of registration (or
habitual residence) afler the commencement of insoivency proceedings, since
many insolvency laws contain specific provisions preventing such a move.
fn any event, if this were to occur, it should not affeet the decision as to
centre of main interests for the purpascs of the Medel Law, since the date
relevant 1o that determination is the date of commencement of the loreign
procecding (see paras. 157-159 below).

Discussion in UUNCITRAL and in the Working Group

(@) Model Law (¢} Guide to Enactment and
Interpretation

ASBBILT, para. 197,
AJCN.S/T1S, paras. 14-15, 38-41 and

AFS2/17, paras. 204-206,
ACNYWGEV/WPA6, p. 13,
A/CN.D/435, paras. 170-172.

44-45,
thi  Cuide to Fngctment ASCN.9/738, paras. 22-30.
A/CN.9/442, paras. 122-123. ACN WG VIWERL03, Add.],

paras. 122-122A and 123A-K.
A/CN9G/742, paras. 41-56.

AJCN.9/WG.V/WP.107, paras. 122B,
123A-123G, 1231 and 123K-M.

AJCN.9/763, paras. 29-48.

ACNOWG.V/WD 12, paras. 122-
1228, 123A-D, F-G, I, K and M.

ASCN.9/766, paras. 33-40,
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Article 17, Decision to recognize a foreign proceeding

1. Subject to article 6, a foreign proceeding shall be recognized if:

fa} The foreign proceeding is a proceeding within the meaning of sub-
paragraph fa) ol article 2;

(h} ‘I'he forcign representative applying for recognilion is a person or
body within the meaning of subparagraph (d) of article 2;

fc; The application mects (he requirements ol paragraph 2 of article 15;
and

fd) The application has been submitted to the courl referred to in
article 4.

2. The foreign proceeding shall be recognized:

(@) As a foreign main proceeding if it is taking place in the State where
the debtor has the centre of its main interesis; or

f&) As a forcign non-main proceeding if the debtor has an establishment
within the meaning of subparagraph (/i of article 2 in the foreign Statc.

3. An application f{or recognition of a forcign procecding shall be decided
wpon at the earlicst possible time.

4. The provisions of articles 15, 16, 17 and 18 do not prevent medification
or iermination of recognition if it is shown that the grounds for granting it
were fully or partially lacking or have ccased to oxist.

Paragraph !

[50. The purpose of arlicle 17 is to establish that, if recognition is not
contrary to the public policy of the enacting State (see article 6) and if the
application meets the requirements sct oul in the article, recognition will be
granted as a matter of course.

151, In deciding whether a foreign procecding should be recognized, the
receiving court is limited to the jurisdictional pre-conditions set out in the
definition. This requires a determination that the proccedings arc foreign
proceedings within article 2, subparagraph {a). The Madel Law makes no
provision for the receiving court 1o embark on a consideration of whether
the foreign proceeding was correctly commenced under applicable law; pro-
vided the proceeding satisfies the requirements of article 15 and article 6 is
not relevant, recognition should follow in accordance with article 17.

759



760

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

74 UNCITRAL Model Lave on Cross-Border Iuselvency Lave with Guide to Enuciment and Interpretation

152. In reaching its decision on recognition, the receiving court may have
due regard to any decisions and orders made by the origimaling court and to
any information that may have been presented to the originating court. Those
orders or decisions are not binding on the receiving court in the enacting
State, which is required to independently salisly itself that the foreign pro-
ceeding meets the requirements of article 2. Nevertheless, the court is entitled
to rely, pursuant to the presumptions in article 16, paragraphs 1 and 2 (see
para, 138), on the information in the certificates and documents provided in
support of an application for recognition. In appropriate circumstances that
information would assist the receiving court in its deliberations.

153.  Accordingly, recognition of a forcign proceeding would be assisted if
ihe originating court mentioned in its orders any information that would facili-
tale a finding by a receiving court that the proceeding is a foreign proceeding
within the meaning of article 2. This would be particularly helpful when the
originating court was awarc of the international character cither of the debtor
or its business and of the Jikelihood that recognition of the proceeding would
be sought under the Model T.aw. The same considerations would apply to the
appointment and recognition of the forcign representative.

Paragraph 2

154, Article 17, paragraph 2 draws the basic distinclion between foreign
procecdings categorized as the “main” proceedings and thosc forcign pro-
ceedings that are not so characterized, depending upon the jurisdictional
basis of the loreign proceeding (sce paragraph 88 above). The relict flowing
from recognition may depend upon the category into which a forcign pro-
ceeding falls. For example, recognition of a “main™ proceeding triggers an
automatic stay of individual creditor actions or excculions concerning the
assets of the debtor (article 20, subparagraphs 1 (z} and (b)) and an automatic
“frecze” of those assets (article 20, subparagraph L (¢}), subject to certain
exceptions referred to in article 20, paragraph 2.

155. It is not advisable to include more than one criterion for qualifying
a foreign procecding as a main proceeding and provide that on the basis of
any of those crileria a proceeding could be deemed a main proceeding. An
approach involving such “multiple criteria™ would raise the risk of comnpeting
claims from foreign procecdings for recognition as the main proceeding.

156, With regard to subparagraph 2 (b}, as noted in paragraph 85 above,
the Model Law does not envisage recogniiion of a proceeding commenced
in a foreipn State in which the debtor has asscts but no establishment as
defined in article 2, subparagraph fc).
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Date at which to determine centre of main interests and establishment

157. The Model Law does not cxpressly indicate the relevant date for
determining the centre of main interests of the debtor.

158.  Article 17, subparagraph 2 (a) provides that the loreign proceeding is
to be recognized us a main proceeding “if it is taking place in the State
where the debtor has the centre of its main interests” [emphasis added). The
use of the present tense in article 17 does not address the question ol the
relevant date, but rather requires the foreign proceeding to be current or
pending at the time of the recognition decision; if' the procecding for which
recognition is soughl is no longer current or pending in the originating State
at that time (i.e. it is no longer “taking place” having been terminated or
closed), there is no procceding that would be eligible for recognition under
the Model Law.

159. With respect to Lhe date at which the centre of main interests of the
debtor should to be determined, having regard 1o the evidence required to
accompany an application for recognition under article 15 and the relevance
accorded the decision commencing the foreign proceeding and appointing
the foreign representative, the date of commencement of that procecding is
the appropriate date ™ Where the business activity of the debtor ceascs after
the commencement of the foreign proceeding, all that may exist at tho tme
of the application for recegnition to indicate the debtor’s centre of main
intercsts is that foreign procecding and the activity of the foreign representa-
tive in administering the insolvency estate. In such a case, determination of
the centre of the debtor’s main intercsts by reference to the datc of the
commencement of those proccedings would produce a clear result. The same
reasoning may also apply in the case of reorganization where, under some
laws, it is nol the debtor that continues to have a centre of main inferests,
but rather the reorganizing cntity. In such a case, the requirement [or a
forelgn proceeding that is taking place in accordance with article 17, sub-
paragraph 2 (@) is clearly satisfied and the forcign proceeding should be
entitled to recognition. Moreover, taking the date of commencement to deter-
mine centre of main inlerests provides a test that can be applied with certainty
to all insolvency procecdings.

160. The same considerations apply to the date al which any determination
with respect to the existence of an establishment of the deblor should be

# Under some insolvency laws, the effects of commencemcnl are backdated 10 the daw ol the
application for comnencement or the date of application becomes the dare of commencement by virtue
of auramatic commencement. In both cases, it is appropriate to refer to (he date of commencement e
the purposes of the centre of madn inlerests determination, since the Madel Law is concemced only with
existing lureign procecdings and when they commenced.
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made, Accordingly, the date of commencement of the foreign proceeding is
the relevant date to be considered in making that determination.

Abuse of process

161. One issue that has arisen is whether, on a recogniticn application, the
court should be able to lake account of abusc of its processes as a ground
to decline recognition, There is nothing in the UNCITRAL Model Law itself
which suggests Lhat extraneous circumstances should be taken into account
on a recognition application. The Model Law envisages the application being
determined by reference to the specific criteria sct out in the definitions of
“foreign proceeding”, “foreign main proceeding™ and “forcign non-main
procceding”. Since what constitutes abuse of process depends on domestic
law or procedural rules, the Model Law does not explicitly prevent receiving
courls from applying domestic law or procedural rules to respond to a per-
ceived abuse of process. However, the broader purpose of the Model Law,
namely to foster international cooperation as a means of maximizing out-
comes for all stakeholders, as set out in article 1, as well as the international
origins of the Model Law, and the necd to promote uniformity 1n is appli-
calion, as sel out in article 8, should be borne in mind. Courts considering
{he application of domestic laws and procedural rules might also recall that
the public policy exccption in article 6 (see paras. 101-104 ahove) 1s intended
to be narrowly construed and invoked only when the taking of action under
the Model Law would be manifestly contrary Lo a State’s public policy. As
a gencral rule, arlicle 6 should rarely be the basis for refusing an application
for recognition, even though it might be a basis for limiting the nature of
relief accorded.

162. [ the applicant falsely claims the centre of main interests to be ina
parlicular State, the receiving court may delenmine thal there has been a
deliberate abuse of the process. The Medel Law does not prevent recciving
courts from applying domestic law or procedural rules in responsc to such
an abuse of process.

Paragraph 3

163. The foreign representative’s ability lo oblain carly recognition (and
the consequential ability to invoke in particular arlicles 20, 21, 23 and 24}
is often cssential for the elfoctive protection of the assets of the debtor from
dissipation and concealment. For that reason, paragraph 3 oblipates the court
1o decide on the application “at the carlicst possible time”. The phrasc “at
the carlicst possible time” has a degree of elasticity. Some cases may be so
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straightforward that the recognition process can be completed within a matier
of days. In other cases, particularly if recognition is contested, “the earlicst
possible time” might be measured in months. Interim relief will be available
in the event that some order is necessary while the recognition application
is pending.

Paragraph 4

164. A decision to recognize a foreign proceeding would normally be sub-
ject to review or rescission, as any other court deeision. Faragraph 4 clarifics
that the decision on recognition may be revisited il grounds for granting it
were fully or partially lacking or have ceased te exist.

165. Modification or termination of the recognition decision may be a
consequence of a change of circumstances afler the decision on recognition,
for instance, if the recognized foreign procecding has been terminated or ils
nature has changed (e.g. a recrganization proceeding might be converled
into a liguidation proceeding) or if the status of the foreign replesentative’s
appointment has changed or the appointment has been terminated. Also, new
facts might arise that require or justify a change of the court’s decision, for
example, if the foreign representative disregarded the conditions under which
the court granted relief. The court’s ability to review the recognition decision
is assisicd by the obligation article 18 imposes on the foreign represcntative
to inform the court of such changed circumsiances.

166. A decision on recognition may also be subject to a review of whether,
in the decision-making process, the requirements for recognition were
obscrved. Some appeal procedures give the appeal court the authority to
teview the merits of the case in ils entirety, including factual aspects. It
would be consistent with the purposc of the Model Law and with the nature
of the decision granting rccognition (which is limited Lo veritying whether
the applicant fulfilled the requirements of article 17) if an appeal of the
decision would be limited to the question whether the requirements of
articles 15 and 16 were observed in deciding to recognize the foreign
proceeding.

Natice of decision to recognize foreign proceedings

167. As noted in paragraphs 135 and 136 above, procedural matters
regarding requircments of notice of the decision o grant recognition are not
dealt with by the Model Taw and are lett to other provisions of law of the
¢nacling State.

763



764

2019 NEW YORK CITY BANKRUPTCY CONFERENCE

78 UNCITRAL Model Law on Cross-Bowder Insolvency Law with Guide o Eractment and Inferprefation

Discussion in UNCITRAL and in the Working Group

fa;  Model Law fc} Guide to Engctment and
Interpretation

AMCN.9/715, paras. 14-15 and 32-35.
ASCN.9/T38, paras. 33-35.

AJCNY WG VWP 103/Add. 1,
paras. 124-124C, 126, 128A-E,

A/52/17, paras, 29-33 and 201-202.
A/CN.G/419, paras. 62-69.
AICN.9/WG.V/WPA4, pp. 13-15.
AJCN 9/422, paras. 76-93,

ACNYWGV/WPA46, pp. 12-13. 125 and 129-130.
AJCN.9/433, paras. 99-104. AJCN.9/742, paras. 57-62.
ACN. WG V/WPAE, pp. 13-16. A/CN WG VAWP.107, paras. 124B-C,

128A, 128C, 1231, 125 and 130-131.
A/CN.9/763, paras. 49-55,

ACNYWGVIWE L2, paras, 124-
A/CN 9436, paras. 68-69. 124C, [28A-D, 123J and L., 125
and 129-131.

AMCN.9/766, paras, 41-44,

ASCN.5/435, paras. 167 and 173.

fh) CGuide to Engctment

A/CN9/442, paras. 124-131.

Article 18, Subsequent information

From the time of filing the application for recognition of the foreign
proceeding, the foreign representative shall inform the court promplly of

(@) Any substantial change in the statws of the recognized foreign pro-
ceeding or the status of the foreign representative’s appointinent; and

{b) Any other foreign proceeding regarding (he same debtor that becomes
known to the foreign representative.

Subparagraph (a)

168, Article 18 obligates the forcign representative Lo inform the court
promptly, after the time of filing the application for recogaition of the foreign
proceeding, of “any substantial change in the status of the recognized foreign
proceeding or the status of the foreign representative’s appointment”. The
purpose of the obligation is to allow the court to modify or terminate the
consequences of recognition, As noted above, it is possible that, afler the
application for recognition or after recognition, changes occur in the foreign
proceeding that would have affected the decision on recognition or the relicf
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granted on the basis of recognition, such as termination of the foreign
proceeding or conversion from onc type of proceeding io another.
Subparagraph (a) takes inlo account the fact that technical modifications in
the status of the proceedings or the foreign representative’s appointment are
frequent, but that only some of those modifications would affect the decision
granting relief or the decision rccognizing the proceeding; therefore, the
provision only calls for information ol “substantial” changes. It is of
particular importance that the court be informed of such modificalions when
its decision on recognilion concerns a foreign “interim proceeding” or a
foreign representative has been “appointed on an interim basis” {sce article 2,
subparagraphs (a) and (d)).

Subparagraph (o)

169. Article 15, paragraph 3, requires an application for recognition to be
accompanicd by a statement identilying all forcign proceedings in respect
of the debtor that are known io the foreign represcntalive. Article 18,
subparagraph (b}, extends that duty to the time after the application for
rccognition has been filed. That information will allow the court to consider
whelher relief already granted should be coordinated with insolvency
proceedings commenced after the decision on recognition {scc article 30)
and te facilitate cooperation under chapter TV.

Discussion in UNCITRAL and in the Working Group

(@} Mode! Law fe}  Guide to Enactment and

A/52/17. paras. 113-116, 201-202 and Imserpretation

207. ACNYWGV/WTE103/Add 1,
paras. 133-134,

JCN.9/742, para. 63.
ACNYWG VIWE 107, paras. 133-134.
ASCN.9/TE], para. 50,
ACN WG VIWP.112, paras. 133-134.
AJ/CN.9/766, para. 45.

ACN.YWGVAWPA4E, p. 15,

th)  Guide ta Enactment
AJCN.9/42, paras. 133-134,
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Article 19, Relief that may be granied upon application
Jor recognition of a foreign proceeding

1. From ihe time of filing an application for recognition until the application
is decided upon, the court may, at the request of the foreign representalive,
where relief is urgently nceded to protect the assets of the debtor or the
interests of the creditors, grant relief of a provisicnal nature, including:

{a) Staying cxecution against the deblor’s asscts,

(b) Tntrusting the administralion or realization of all or part of the
debtor's assels located in this State to the Toreign representative or another
person designated by the court, in order to protect and preserve the value of
assels thal, by their nafure or because of other circumstances, are perishable,
susceptible to devaluation or otherwise in jeopardy;

fc} Any relief mentioned in paragraph 1 (), (&} and fgi of artcle 21.

2, [Insert provisions {or refer to provisions in force in the enacting State)
relaring to notice.]

3. Unless cxtended under paragraph 1 ¢f of article 21, the relief granted
under this article terminates when \he application for recognition is decided
upon.

4. The court may refuse lo grant reliel’ under this article if such relief would
interfere with the administration of a Fereign main proceeding.

170.  Article 19 deals with “urgently needed” relief that may be ordered at
the diseretion of the court and is available as of the moment of the applica-
tion for recognition (unlike relicf under article 21, which is also discretionary
but available only upon recognition).

171. Article 19 authorizes the court to grant the type of relief that is usu-
ally available only in collective insolvency proceedings (l.c. the same type
of relief avaitable under article 21), as opposed to the “individual” type of
relief that may be granted before the commencement of insolvency procecd-
ings under rules of civil proccdure {i.c. measures covering specific assets
identificd by a creditor). However, the discrelionary “collective” relief under
atticle 19 is somewhat narrower than the reliel under article 21.

172. The rcason for the availability of collective measures, albeit in a
resiricted form, is that relief of a collective nature may be urgently needed
before the decision on recognition in order 1o protect the assets of the debtor
and the interests of the creditors. Exclusion of collective reliel would
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frustrate thosc objectives. On the other hand, recognition has not ycl been
granted and, therefore, the collective relief is restricted lo urgent and pro-
visional measures. The urgency of the measures is alluded to in the opening
words of paragraph 1, while subparagraph (a) restricts the stay to gxecution
proceedings and the measure referred to in subparagraph (5) is restricled to
perishable asscts and assets susceptible to devaluation or otherwise In jeop-
ardy. Otherwise, the measurcs available under article 19 are essentially the
same as those available under article 21,

Paragraph 2

173. Laws of many Slates contain requirements for notice to bec given
{cither by (he insolvency represemtative upon the order of the court or by
the court itself) when relief of the type mentioned in article 19 is granted.
Paragraph 2 is the appropriate place for the enacting Stale to make provision
tor such notice.

Paragraph 3

174. Relicf available under article 19 is provisional in that, as provided in
paragraph 3, it (erminatcs when the application for recognition is decided
upon; however, the court is given the opportunity to extend the measure, as
provided in article 21, subparagraph 1 (f). The court might wish 1o do so,
for example, to avoid a hiatus between the provisional measure issucd belore
recognition and the measure issucd afller recognition.

Paragraph 4

175.  Arlicle 19, paragraph 4, pursues the same objective as the onc under-
lying article 30, subparagraph {a), namely that, if a foreign main proceeding
is pending, any reliel granted in lavour of a foreign non-main proceeding
must be consistent {or should not interferc) with the foreign main procecd-
ing. In order to foster such coordination of pre-recognition relief with any
foreign main proceeding, the foreign representative applying for recognition
is required, by article 15, paragraph 3, to attach to the application for rec-
ognition a statement identifying all loreign proceedings with respect (o the
debter that are known to the foreign representative.
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Discussion in UNCITRAL and in the Working Group

fa) Model Law (b} CGuide tv Enactment
ASS2/17, paras. 34-46. ASCN.9/436, paras. 71-75.
A/CN.9/419, paras, 174-177. ASCN.9/442, paras. 135-140,
“INLL Y . L 22-23. !
AICN.O/WG.V/WPA4, pp. 22-23 fe) Guide to Enactment and
AMCN.9/422, paras. 116, 119 and Interpretation
122-123,

ACNY/WG VIWD.107, paras. 135-140.
AMCN.9/763, para. 57.
ACNSWGVIWPAS, pp. 16-17.
ACN $WGEVIWPRL12, paras. 135-140.
AICNLG/766, para. 46.

A/CNSYWGE.VIWEAS, pp. 9, 13-16.
ASCN.9/A33, parus. 110-114.
A/CN 9435, paras, 17-23.

Article 20 Effects of recognition of a foreign main proceeding

1. Upon recognition of a foreign proceeding that is a foreign main
proceeding,

(@) Commencement or conlinuation of individual actions or individual
proccedings concerning the debtor’s assets, rights, obligations or liabilitics is
stayed;

(b} Txecution against the debtor’s assels is stayed; and

{¢) The right to transfer, encumber or otherwise dispose of any assels
of the debtor is suspended.

2. The scope, and the medification or termination, of the slay and snspension
referred 16 in paragraph 1 of this arlicle arg subject (o [refer to any provisions
of law of the enacting State relating lo insofvency that apply 1o exceptions,
{irmitations, modifications or termination in respect of the stay and suspension
referved to in paragraph 1 of this article],

3. Paragraph | {a} of Ihis article does not affect the right w commence
individual actions or proceedings to the extent necessary lo preserve a claim
against the debtor.

4. Paragraph 1 of this article does not affect the right to request the com-
mencement of a proceeding under [identify laws of the enacting State relating
0 insolvency| or the right to file claims in such a proceeding.
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176.  While relicf under articles 19 and 21 is discrctionary, the effects
provided by article 20 are not, for they flow automatically from recognition
of the foreign main prececding. Another difference between discretionary
relicl under articles 19 and 21 and the effects under article 20 is that dis-
cretionary relief may be issued in favour of main and non-main proceedings,
while the automatic effects apply only to main proceedings. Additional
effects of recognition arc contained in articles 14, 23 and 24,

[77. In States where an appropriate court order is nceded for the effects
of article 20 to become operative, the enacting State, in order to achicve
the purposc of the article, should include (perhaps in the opening words of
paragraph 1} language dirceting the court to issue an order putting inlo cffect
the consequences specified in subparagraphs (aj-(c) ol that paragraph.

I78. The automatic conscquences onvisaged in article 20 are necessary 10
allow steps to be taken to organize an orderly and fair cross-border insol-
vency proceeding. In order to achieve thosc benefits, the imposition on the
insolvent debtor of the consequences of article 20 in the cnacting State (i.e.
the country where it maintains a limited busincss presence) is justified, even
if the Statc where the centre of the deblor’s main interests is situated poses
different (possibly less stringen(} conditions for the cemmencement of insol-
vency proceedings or even if the automatic effects of the insolveney pro-
ceeding in the country of origin are ditferent from the cflects of article 20
in the enacting State. This approach reflects a basic principle underlying the
Model Law according to which recognilion of foreign proceedings by the
court of the cnacting State produces cffcecls that are considered necessary
for an orderly and fair conduct of a cross-border insolvency. Recognilion,
therefore, has ils own cffucts rather than importing the consequences of the
foreign law into the insolvency sysicm of the enacting State. 1f, in 2 given
case, recognition should produce results that would be contrary to the lepiti-
mate intercsts of a party in interest, including the debtor, the law of the
enacting State should include appropriatc protections, as indicated in article
20, paragraph 2 (and discusscd in paragraph 184 below).

179, By virtue of arlicle 2, subparagraph (aj, the effects of recognition
extend to foreign “interim procecdings”. That solution is neccssary sincc,
as cxplained in paragraph 79 above, interim procecdings (provided they mecl
the requisites of article 2, subparagraph (aj), should not be distinguished
from other insolvency proceedings mercly because they arc of an interim
nature. If after recognition the foreign “interim proeceding” ceases 1o have
a sufficient basis for the automatic effects of article 20, the automatic stay
could be terminated pursuant 1o the law of the enacting State, as indicated
in articlc 20, paragraph 2. (Sce also article 18, which deals with the obliga-
tion of the forcign represcntative “to inform the court promptly of any
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substantial change in the status of the recognized foreign proceeding or the
status of the foreign representalive’s appointment”.)

180. Subparagraph 1 (@), by not distinguishing between various kinds of
individual action, also covers actions beforc an arbitral tribunal. Thus, ariicle
20 establishes a mandatory limitation to the cffectiveness ol an arbitration
agreement. This limitation is added to other possible limitations reslricting
the freedom of 1hc parlies to agree to arbitration that may cxist under national
law (c.g. limits as to arbitrability or as to the capacily to conclude an arbi-
tration agreement). Such limitations are not contrary to the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards of 1958.%
However, bearing in mind the parlicularities of international arbitration, in
particular its relative independence from the legal system of the State where
the arbitral procceding takes place, it might not always be possible, in practi-
cal terms, to implement the automatic stay of arbitral proceedings. For exam-
ple, if the arbitration does not take place in cither the cnacting State or the
Stale of the main proceeding, it may b dilficult to enforce the stay of the
arbitral proceedings. Apart from that, the interests of the partics may bc a
reason [or allowing an arbitral procecding 10 continue, a possibility that is
envisaged in paragraph 2 and left to the law of the enacting State.

181. Subparagraph 1 (aj refers not only to “individual actions™ but also
to “individual proccedings™ in order to cover, in addition to “aclions” insti-
tuted by creditors in a court against the debtor or its asscts, cnforcement
measures initiated by creditors oulside the court system, being mcasures that
creditors are allowed to take under certain conditions in some States, Sub-
paragraph 1 (B} has been added to make it abundanily clear that exccutions
awainst the assets of the debtor are covered by the stay.

182, The Model Law does not deal with sanctions that might apply to acts
performed in defiance of the suspension of transfers of asscts provided under
article 20, subparagraph 1 {¢j. Those sanctions vary, depending on the lagal
system; they might include criminal sanctions, penalties and fines or the acls
themselves might be void or capable of being sct aside. From the viewpoint
of credilors, the main purpose of such sanctions is to facilitate recovery for
the insolvency proceeding of any assets improperly translerred by the debtor
and, for that purposc, the sctting aside of such transactions 1s preferable 1o
the imposition of criminal or administrative sanctions on the debtor.

“United Nations, Treory Series, vol. 330, No. 4739,
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Puaragraph 2

183. Notwithstanding the “automatic” or “mandatory” nature of the cflects
under article 20, it is expressly provided that the scope of those efleels
depends on exceptions or limitations that may exist in the law of the enact-
ing State. Thosce exceptions may be, [or example, the enforcement of claims
by secured creditors, payments by the debtor in the ordinary coursc of busi-
ness, initiation of court action for claims that have arisen after the com-
meneement of the insolvency procecding (or afier recognition of a foreign
main proceeding) or completion of open financial-market transactions.

184. Sometimes it may be desirable for the court to modily or terminate
the effects of article 20. The rules govermning the power ol the court to do
so vary. In some legal systems the courts arc authorized to make individual
exceptions upon request by an intcrested party, under conditions prescribed
by local law, while in others the courts do not have that power, in line with
the principle that, in general, courts do not have the power to sct aside the
application of a statutory rule ef law. I courts are to be given such a power,
some lcgal systems would normally require the grounds on which the court
could modily or tcrminate the mandatory effects of recognition under article
20, paragraph | 1o be specificd. In view of that siiuation, article 20, para-
praph 2, provides that the modification or termination of the stay and the
suspension provided in the article is subject to the provisions of law of the
cnacling State relating te inselvency.

185. Generally, it is uscful for persons that are adversely atfected by the
slay of suspension under article 20, paragraph 1, to have an opportunity to
be heard by the court, which should then be allowed 10 modify or lerminals
those effeets. It would be consistent with the objectives of the Model Law
if the cnacling Staie were to spell out, or refler to, the provisions that govern
this question.

Paragraph 3

186. The Model Law does not cover the question ol whether the limitation
period for a claim ccases to run when the claimant is unable to commence
individual proccedings as a result of the application of article 20, subpara-
graph 1 faj. A harmonized rule on that question would not be feasible:
however, since it is necessary to proteet creditors from losing their claims
because of a stay pursuant to subparagraph 1 {a), paragraph 3 has been
added 1o authorize the commencement of individual action to the cxtent
necessary to preserve claims against the debtor. Once the claim has been
preserved, the action continucs o be covered by the stay,
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187. Paragraph 3 might seem unnecessary in a Stalc where a demand for
payment or performance served by the creditor on the debtor causes the
cessation of the running of the limitation period or where the stay of the
kind envisaged in subparagraph 1 (@) triggers such cessation. However,
paragraph 3 may still be usetul in such States because the question of the
cessation of the running of the limitation period might be governed, pursu-
ant to rules concerning conflict of laws, by the law of a State other than
the enacting State. Furthermore, the paragraph would be useful as an assur-
ance to forcign claimants that their claims would not be prejudiced in the
enacting Stale.

Furagraph 4

188. Paragraph 4 clarifies that the aulomatic stay and suspension pursuant
to article 20 do not prevent anyone, including the foreign representative or
foreign creditors, from requesting the commencement of a local insolvency
procecding and from participating in that proceeding, The right to apply to
commence a local insolvency proceeding and to participate in il is in a
gcneral way dealt with in articles 11-13. If a Jocal proceeding is indecd
initiated, article 29 deals with the coordination of the foreign and the local
procecdings.

Discussion in UNCITRAL and in the Working Group

fa) Model Law (c} Guide tv Enactment and
Interpretation

AJCN.%WG. VWP 03/Add.],
paras. 141 and 143,

A/52/17, paras. 47-60.
ASCN.9/419, paras. 137-143.
A/CN.9/WG.V/WPA44, pp. 15-19,
ASCNO/422, paras. 94-110.

AJCN.O742, para. 64.
ACN WG VW07, paras. 144-146,

AICN.9/WG.V/WP46, pp. 13-16. 149 and 151-153.
A/CN.D/433, paras. 115-120. AMN9/763, para. 58.
ACNYWGV/WPAS, pp. 17-18, ACN S/WGVIWETZ, paras. 141,

143, 144-146, 149, 151-153.
A/CN.9/766, para. 47.

ACN,9/433, paras. 24-48.

(B}  Guide to Enactment
AJCN.9/436, paras. T6-79.
AJCN 97442, paras. 141-133.
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Article 21, Relief that may he granted wpon recognition
of a foreign proceeding

1. Upon recognition of a foreign proceeding, whether main or non-main,
wherc necessary to protect the assets of the debtor or the intercsts of the
credilors, the courl may, at the request of the foreign represcntative, grant any
appropriate relicf, including:

{4} Staying the commencement or continuation of individual actions or
individual proccedings concerning the debtor’s ussets, rights, obligations or
liabilities, to the cxtent they have mot been staved under paragraph 1 (o) alf
ariicle 20;

fbt Staying cxecution against the debtor’s asscis to the extent it has not
heen stayed under paragraph 1 (b} of article 20;

{z) Suspending the right to transfer, encumber or otherwise dispose of
any asscts of the deblor to the extent this right has not been suspended under
paragraph 1 (¢} of article 20y

{d) Providing for the examination ol wilncsses, the taking of evidence
or the delivery of information concerning the deblor’s asscts, alfairs, rights,
obligations or liabilities;

fe} Enlrosting the administration or realizalion of all or part of the
debtor’s assets located in this State to the foreign representative or another
person designated by the court;

() Extending rclief granted under paragraph | ol article 19,

fg) Granting any additional relief that may be available to [insert the
titte of u person or body administering a revrganization or lquidation under
the {aw of the enacting Sture] under the laws of this State.

2. Upon recognilion of a foreign proceeding, whether main or non-main, the
courl may, al (he request of the foreign representative, entrust the distribution
of all or part of the debtor’s asscts located in this State to the foreign repre-
sentative or another person designated by the court, provided that the court is
satisficd that the inleresis of creditors in this State are adequately protecled.

3. In granting relief under this article to a representative of a foreign non-
main proceeding, the court must be satisficd thal the reliel relates to assets
that, under the law of this State, should be administered in the forcign non-
main proceeding or concerns information required in that proceeding.

189. In addition to the mandatory stay and suspension under article 20,
the Model Law authorizes the court, following rccognition of a foreign
proceeding, to grant relief for the benefit of that proceeding. This post-
recognition relief under article 21 is discretionary, as is pre-recognition relief
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under article 19. The types of relicf listed in article 21, paragraph 1, are
typical of the relief most frequently granted in insolvency proceedings; how-
ever, the list is not cxhaustive and the court is not restricted unnecessarily
in its ability to grant any lype of reliel that is available under the law of
the cnacling State and needed in the circumstances of the case.

190. The explanation relating to the usc of the expressions “individual
actions” and “individual proceedings” in article 20, subparagraph 1 (@}, and
to coverage of exccution proceedings {see paras. 180-181 above) applies
also to article 21, subparagraph 1 (aj.

191. It is in the nature of discretionary relief that the court may tailor 1t
to the case al hand. This idea is reinforced by article 22, paragraph 2,
according to which the court may subject the relief granted 1o any conditions
il considers appropriate.

LParagraph 2

192. The “turnover” of asscts to the foreign representative (or another
person), as envisaged in paragraph 2, is discretionary. it should be noted
that the Model Law contains scveral safeguards designed to ensure the pro-
tection of local interests before assets arc turned over to the foreign repre-
sentative. Those safeguards include the following: the general slatemcent of
the principle of protection of local intercsts n article 22, paragraph 1; the
provision in article 21, paragraph 2, that the court should not authorize the
turnover of assets until it is assured that the local credifors’ interests are
protected; and article 22, paragraph 2, according 1o which the court may
subject the relicf that it grants to conditions it considers appropriate.

Paragraph 3

193, One salient factor to be taken into account in tailoring the relief is
whether it is for a forsign main or non-main proceeding. The intercsts and
the authority of a representative of a foreign non-main proceeding are typi-
cally narrower than the interests and the authority of a representative of a
foreign main proceeding, who normally seeks to gain control over all assets
of the insolvent debtor. Paragraph 3 refleets that idea by providing fa) that
relicf granted to a foreign non-main proceeding should be limited 1o asscts
that arc to be administered in that non-main proceeding, and (b) that, if
the foreign representalive seeks information concerning the debtor’s assets
or affairs, the relicf must concern information required in that non-main
proceeding. The objective is to advise the court that relief in favour of a
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foreign non-main proceeding should not give unnccessarily broad powers
(0 the foreign representative and that such relicf should not interfere with
{he administration of another insolvency proceeding, in particular the main
procecding.

194, The proviso “under the law of this Stale” reflects the principle under-
lying the Model Law that recognition ot a forcign praoceeding does nol mean
extending the effccts of the foreign proceeding as they may be prescribed
by the law of the foreign State. Instead, recognition of a forcign proceeding
entails attaching to the forcign proceeding consequences envisaged by the
law of the enacting State.

195. The idca underlying article 21, paragraph 3, is also reflected in article
19, paragraph 4 {pre-rccognition relief), article 29, subparagraph (¢} (coor-
dination of a forcign procceding with a local proceeding) and article 30
(coordination of more than onc foreign proceeding).

Discussion in UNCITRAL and in the Working Group

fa) Model Law (c/  Guide to Enactment wnd

AIS2/17, paras. 61-73. Interpretation
N.9/WG.VIWE 103/Add.1,

A/CN.9/419, parus. 148-152 and A/CNSWG.VIWE [03/Add ]
para. 154,

154-166,
ACN /WG V/WPA4, pp. 15-19,
A/CN.9/422, paras. 111-113.
A/CN.3/WG V/WP.46, pp. 13-186,

A/CN.9/433, paras. 127-134 and
138-139.

A/CN 9435, paras. 49-61.

AJCN9/T42, para. 65.
ACNYWGV/IWPA4E, pp. 18-19,

ASCNGWGVIWP. 107, paras. 154,
156, 158 and 160,

AJCN.9/763, para. 59.

A/CNYWG VW12, paras. 154,
156, 158 and 160

(b}  Guide to Enaciment AJCN.9/766, para. 48,
ASCN.9/436, paras. 80-83.
ASCN.9/442, 154-159,
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Article 22, Protection of creditors and other interested persons

I. 1In granting or denying relief under article 19 or 21, or in modifying or
terminating relief under paragraph 3 of this article, the court must be satisficd
that the interests al the credilors and other intercsted persons, including the
debtor, are adequately protected.

2. The courl may subjeet relief granted under article 19 or 21 o conditions
it considers appropriate.
3, The court may, al the request of the foreign represeniative o7 @ person
affected by rclief granted under article 19 or 21, or al its own motion, modify
or terminate such rehef.

196. The idea underlying article 22 is that there should be a balance
between relief that may be granted to he forcign representative and the
interests of the persons (hat may be affected by such relief. This balance is
essential to achieve the ohjectives of cross-border insolvency legislation.

197. The reletence to the interesls of creditors, the deblor and other inter-
esled parties in article 22, paragraph 1, provides uscful elements to guide
the court in exercising its powers under articles 19 and 21, In order 1o allow
the court to tailor the relief appropriately, the courl is clearly authorized (o
subjeet the relief to conditions (paragraph 2) and to modify or terminale the
reliel granted {(paragraph 3). An additional [eature of paragraph 3 is that it
expressly gives standing to the parties who may be allected by the conse-
quences of articles 19 and 21 to petition the court 1o modify and terminaie
thosc consequences. Apart from that, article 22 is intended 1o operate in the
context of the procedural system of the enacting State,

198. In many cascs the affected creditors will be “local” creditors. Never-
theless, in coacling article 22, it is not advisable 1o allempt to limit it to
local creditors. Any express reference to local credilors in paragraph | would
require a definition of those creditors. An attempt Lo draft such a definition
{and 10 establish criteria according to which a particular category of credi-
fors might receive special treatment) would not only show the dilficulty of
¢rafting an appropriate text but would also reveal that there is no juslilication
for discriminating against creditors on the basis of criteria such as place of
business or nationality.

199, Protection of all interested persons is linked to provisions in national
laws on notification requirements; those may be general publicity requirements,



AMERICAN BANKRUPTCY INSTITUTE

Fart fwo. Guide to Enactment and Intevpredaiion yf

designed Lo notify potentially interesied persons (e.g. local creditors or local
agents of a debtor) that a foreign proceeding has been recognized or Lhere
may be requircments for individual notifications that the court, under its own
procedural rules, has te issue to persons that would be directly aftected by
recognition or rclicf granted by the court. National laws vary as to the form,
time and content of nutice required to be given of the recognition of foreign
proceedings and the Model Law docs not atiempt to medify those laws (sec
also para. 167 above),

Discussion in UNCITRAL and in the Working Group

(a} Model Low fc) Guide to Enactment and
AJ52/17, paras. $2-93. Interpretatlon

A/CN 91422, para. 113. AICN9IT13, para. 39.
. JONLO/WG. VWD, as. 162-164,
AN GIWG .V WP.46, pp. 15-16. AICN.OIWG. VW 107, paras. 162-16

) i
AFCN.9/433, paras, 140-146. AJCN9/763, para. 60.
4 e e
AJCN.OWG.V/WPAS, p. 21, AICN.9/WG.VIWP.112, paras. 162-164.

JCN.91T a. 49,
AICN.9/435, paras. 72-78. CN.9/766, para. 49

fh)  Guide to Enactment
AJCN.9/436, para. 85.
A/CN.9/442, paras. 161-164.

Article 23, Actions o aveld acts detrimental to creditors

I. Upon recognition of a foreign proceeding, the foreign representative has
standing to initiate [refer to the types of actions to avoid or otherwise render
ineffective acts detrimental to creditors that are availuble In this State to a
person or body administering da reorganization or liguidation].

2. When the foreign proceeding is a foreign non-main procecding, the court
must be satisfied that the action relates to assels hat, under the law of this
State, should be administered in the foreign non-main proceeding.

200. Under many national laws both individual creditors and insolvency
representalives have a right to bring actions to avoid or otherwise render
ineflective acts detrimental to creditors. Such a right, insofar as it pertains
to individual creditors, is often not governed by insolvency law but by
general provisions of law (such as the civil code); the right is not nceessarily
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tied 1o the cxistence of an insolvency procceding against the debtor so that
the action may be instituted prior to the commencement ol such a proceed-
ing. The person having such a right is typically only an affected creditor
and not another person such as the insolvency representative. Furthermore,
the conditiens for these individual-creditor actions are ditferent from the
conditions applicable to similar actions that might be initiated by an insol-
veney represenlalive. The standing™ conferred by article 23 extends only to
actions that are available to the local insolvency representative in the context
of an insolvency proceeding, and the arlicle does not cquate the foreign
rcpresentative with individual creditors who may have similar rights under
a different sct of conditions. Such actions of individual creditors fall outside
the scope of article 23,

201. Article 23, paragraph 1 expressly provides that, as an eflcet of recog-
nitien of the foreign procceding under article 17, a foreign representative
has standing? to initiate actions under the law of the cnacting State to avoid
or otherwise render ineffective legal acts detrimental to creditors. The provi-
sion is drafled narrowly in that it neither creates any substantive right regard-
ing such actions nor provides any solution involving conflict of laws; the
Model Law does not address the right of a foreign representative 1o bring
such an action in the cnacting State under the law of the State in which the
foreign proceeding is taking place. The effect of article 17 is that a foreign
representative is not prevented from initiating such actions by the sole lact
ihat the foreign representative is not the insolvency representative appoinicd
in the enacting Statc.

202. When the foreign proceeding has been recognized as a “non-main
proceeding”, it is necessary fot the court to consider specifically whether
any action lo be taken under the arlicle 23 authority rclates to assets that
“should be administered in the foreign non-main procecding” (article 23,
paragraph ). Again, this distingnishes the nature of a “main” proceeding
from that of a “non-main” proceeding and emphasizes that the relicl in a
“non-main” procceding is likely to he more restrictive than for a “main”
procceding.

203, Granting standing® to the foreign representative to institute such
actions is not without difficalty. In particular, such actions might not be
looked upon favourably because of their potential for creating uncertainty
about concluded or performed transactions. However, since the right to com-
mence such actions is essential to protect the integrity of the asscts of the
debtor and is ofient the only realistic way to achicve such protection, it has
been considered important to ensure that such right would not be denied to
a foreign representative on the sole ground that he or she has nol becn
locally appointed,
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Discussion in UNCITRAL and in the Working Group

fa) Model Law (¢} Guide to Enaciment and
A/S52/17, paras. 210-216. Interpretation
A/CN.9/433, para. 134, AJ68/17, para. 197,
AN IWGV/WTAE, p. 19 A/CN.STWG.VIWP.103/Add 1,

paras. 163-167.
N ! I -
ASCN.G/435, paras. 62-66. AJCN.9/742, para, 66.

(b} Guide to Fnactment ACNYWG VIWPRI07, paras. 163-167.
ASCN.9/436, paras. B6-88. A/CN.9/763, para. B1.
AMCN.9/442, paras. 165-167. ACNYWG V/WE L2, paras. 165-167.

AJCN.9/766, para. 50.

Article 24, Intervention by a foreign representafive
in proceedings in this State

Upon recognition of a foreign proceeding, the foreign representative may,
provided the requirements of the law of this State arc met, intervene in any
procecdings in which the debtor is & parly.

204, The purpose of atticle 24 is Lo avoid the denial of standing® to the
foreipn representative to intervenc in proceedings merely because the pro-
cedural legislation may not have conicmplated the foreign ropresentative
among those having such standing. The article applics Lo foreign representa-
tives of both main and non-main proccedings.

205. The word “intervene” in the context of article 20 is intended to refer
lo cases where the foreign representative appears in cowt and makes rep-
resentations in proceedings, whether those proccedings be individual courl
actions or other procecdings (including extrajudicial proceedings) instituied
by the debtor against a third party or proceedings instituted by a third party
against the debtor. The proceedings where the forcign representative might
intervene could only be those which have not been stayed under article 20,
subparagraph 1 (), or article 21, subparagraph 1 (a).

206. Article 24, which is limited to providing standing,”® makes it clear
(by stating “provided the requirements of the law of this State arc met”)
that all other conditions of the local law for a person to be able o intervene
remain intact.
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207. Many if not all naticnal procedural laws contemplate cases where a
parly {the [orcign rcpresentative in this article) who demonstrates a legal
interest in the outcome of a dispute between two other parties may be
permitted by the court 1o be heard in the proceedings. Those procedural
laws use different expressions Lo refer to such situations, the cxpression
“intervention” being frequently used. If the enacting Statc uses another
expression for that concept, the use of such other expression in enacling
article 24 would be appropriate.

208. The word “participate” as used in the context of article 12 refers to
cases where the foreign representative makes representations in a collective
insolvency proceeding (sec para. 117 above), whereas the word
“intervenc” as used in article 24 covers cases where the foreign represcntative
takes part in proccedings concerning an individual action by or against
the debtor.

Discussion in UNCITRAL and in the Working Group

fa) Meodel Law fc}  Guide to Enactment and
A/S217, paras. 117-123, Interpretation
AJCN.G422, paras. 148-149.
AJCN9/433, paras. 51 and 58,
ACNOWG NVWPAR, p. 21,

AJCN.9/435, paras. 79-84.

AMCN YWG VW07, para. 170,
ASCN 963, para. 62.
A/CNYWWGV/WP 12, para. 170,
AJCN.9/T66, para. 51,

th)  Guide to Enactment
A/CN.9/436, paras. 89-90.
AJ/CN.9/442 paras. 168-172.

CHAPTER 1V. COOPERATION WITH FOREIGN COURTS
AND FOREIGN REPRESENTATIVES

209. A widespread limitation on cooperation and coordination between
judges from differcnt jurisdictions in cases of cross-border inselvency is
derived from the lack of a legislative framework, or from uncertainty regard-
ing the scope of the existing legislative authority, for pursuing cooperation
with foreign courts.
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210. Experience has shown thai, irrespective of the discretion courts may
traditionally enjoy in a State, the passage of a specific lcgislative framework
is useful for promoting internalional cooperation in cross-border cases.
Accordingly, the Model Law fills the gap found in many national laws by
expressly empowering courts to exiend cooperation in the areas covered by
the Model Law (arlicles 25-27).

211, Chapler TV (articles 25-27), on cross-border cooperation, 1s thus a
core element of the Model Law. lts objective is to enable courts and insol-
vency representatives from two or more countries to be efficient and achicve
optimal results. Coaperation as deseribed in the chapter is often the only
realistic way, [or example, 1o prevent dissipation of assets, 10 maximize the
value of asscts (e.g. when items of production equipment located in two
Slales are worth more if sold together than if scld separately) or to find the
best solutions for the reorganization of the enterprise.

212. Cooperation is nol dependent upon recognition and may thus oceur
at an early stage and before an application for recognition. Since the arti-
cles of chapter 4 apply to the matiers referred to in article 1, cooperation
is available not only in respect of applications for assistance made in the
enacling Slate, but also applications from proccedings in the enacting Statc
for assistance elsewhere (see also article §). Cooperation is not limited to
forcign proceedings within the meaning of article 2, subparagraph (g that
would qualify for recognition under article 17 (i.e. that they arc cither
main or non-main), and cooperation may thus be available with respect to
proceedings commenced on the basis of presence ol assets. Such a provi-
sion may be useful when that proceeding is commenced in the enacting
State and assistance is sought elsewhere, That provision may also be rel-
evant when the cnacting Stale, in addition to the Model Law, has other
laws facilitating coordination and cooperation with foreign procecdings
{see arlicle 7).

213. Articles 25 and 26 not only authorizc cross-barder cooperation, they
also mandatc it by providing that the court and the insolvency representative
“shall cooperate o the maximum extent possible”™. The articles are designed
to overcome the widespread problem of national laws lacking rules providing
a lcgal basis for cooperation by local courts with foreign courts in dealing
with cross-border insolvencies. Enactment of such a legal basis would be
particularly helpful in legal systems in which the discretion given to judges
to operate outside areas ol express slatutory authorization s limited.
However, even in jurisdictions in which there is a iradition of wider judicial
latitude, enactment of a legislative [ramework for cooperation has proved
1o be useful.
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214, To Lhe cxtent that cross-border judicial cooperation in the enacting
Siate is based on the principle of comity among nalions, the enactment of
articles 25-27 offers an opporlunity for making that principle more
concrete and adapting it lo the particular circumstances of cross-border
insolvencies.

215. In the States in which the proper legal basis for international
cooperation in the arca of cross-border insolvency is not the principle
of comity, but an international agreement (e.2. a hilateral or mullilaicral
treaty or an exchange of letlers between the cooperating authorilies)
based on the principle of reciprocity, chapter IV of the Model Law may
serve as a model for the development of such international cooperation
agreements.

216. The articles in chapter IV leave certain decisions, in particular
when and how to cooperate, to the courts and, subject to the supervision
of the courts, to the insolvency representatives. For a court (or a person
or body referred to in articles 25 and 26) to cooperate with a foreign
court or a foreign representative regarding u foreign proceeding, the
Model Law does not require a previous formal decision to recognize that
foreign proceeding.

217. The importance of granting the courts flexibility and discretion in
cooperating with forcign courts or foreign represcntatives was cmphasized
al the Second UNCITRAT/INSOL Multinational Judicial Colloquium on
Cross-Border Insolvency. Ai that Colloguium, reports of a number of
cascs in which judicial cooperation in fact occurred werc given by the
judges involved in the cases. From those reports a number of points
emerged that might be summarized as follows: (a) communication
between courls is possible bul should be donc carefully and with
approprialc safeguards for the protection of substantive and procedural
rights of the parties; (5} communicativn should be done openly, in the
presence of the parties involved (cxcept in extreme circumstances), who
should be given advance notice; (¢) communications that might be
exchanged arc various and include, for example, cxchanges of {ormal court
orders ot judgements; supply of informal writings of general information,
questions and observations; and transmission of transcripls ol court
proccedings; (¢) means of communication include, for example, telephone,
facsimile, electronic mail facilities and video; and (e where  comn-
munication is necessary and is intelligently uscd, there could be considerable
benefits for the persons involved in, and affccted by, the cross-border
insolvency.
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Articte 25.  Cooperation and direct communication between a court of
this State and foreign courts or foreign representatives

I. In matters referred to in article 1, the court shall cooperate to the maxi-
num extent possible with foreign courts or [oreign representatives, cither
dircetly or through a [insert the title of a person or body administering a
reorganization or liquidation wunder the law of the enacting State].

2. The court is eniitled to communicate ditectly with, of to request informa-
tion or assistance directly from, foreign courts or foreign represeniatives.

218. The abilily of courts, with appropriate invelverent of the parties, (o
communicate “directly” and to request information and assistance “dircctly”
from [oreign courts or foreign representatives is intended to avoid the use
ol lime-consuming procedures traditionally in use, such as letters rogatory.
This ability is critical when the courts consider that they should act with
urgency. In order to cmphasize the flexible and potentially urgent character
of cooperation, the cnacling State may [ind it uscful to include in the enact-
ment of the Model Law an express provision that would antherize the courts,
when they engage in cross-border communications under article 25, 1o forgo
use of the formalities (¢.g. communication via higher courts, letters rogalory
or other diplomatic or consular channels) thal are inconsigtent with the policy
behind the provision.

Articie 26, Cooperation and divect communication between the [inscrt the
title of a person or bedy adminisiering a reorganization or liquidation under
the law of the cnacling State] and foreign courty
or foreign representatives

1. In watters referred to in arlicle 1, a [insert the title af a person or bady
admintsiering u reorsanization or liquidation under the fuw of the eracting
State] shall, in the cxcrcise of its functions and subject to the supervision of
the courl, cooperate 1o the maximum extent possible with foreign courts or
foreign representatives,

2. The [inseri the title of « person or body administering a reorganization
or liguidation under the law of the enacting State) is entilled, in the exercise
of ils lunclions and subject to the supervision ol the court, to communicale
dircctly with forcign courts or foreign representatives.
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219. Article 26 on intcrnational cooperation hctween persons who are
appoinied to administer assets of insolvent debtors reflects the important
role that such persons can play in devising and implementing cooperative
arrangements, within the paramelcrs of heir authority. The provision makes
it clear thal an insolvency representative acts under the overall supervision
of the competent court (by stating “in the exercise of its functions and subject
to the supervision of the court™). The Model Law does not modify the rules
already cxisting in the insolvency law of the enacting Stale on the supervi-
sory functions of the court over the activities of the insolvency representa-
tive. Generally, a certain degree of lalitude and initiative on the part of
insolvency representatives, within the broad confines of judicial supervision,
arc mainstays of cooperation in practical terms; il is therefore advisable that
the cnacting State does not change that in e¢nacting the Model Law. In par-
ticular, therc should be no suggestion that ad hoc authorization would be
needed for cach communication between the insolvency representative and
a foreign body.

Article 27, Forms of cooperation

Cooperation referred 1o in articles 25 and 26 may be implemenied by any
appropriate means, including:

(e}  Appointment of a persen or body to act at the direction of the coutt;

(h) Communication of information by any means considered appropriate
by the court;

(¢} Coordination of the administration and supervision of the debtor’s
assels and affairs;

(d) Approval or implementation by courts of agreements concerning the
coordination of proceedings;

fe) Coordination of concurrent proceedings regarding the sarne deblor;

(h  [The enacting State may wish to list additional farms or examples
of cooperation].

220. Article 27 is suggested for use by the enacting Statc to provide courts
with an indicative list of the Iypes of cooperation that are authorized by
articics 25 and 26. Such an indicalive lisling may be particularly helpful in
Statcs with a limited tradition of direct cross-border judicial cooperation and
in States where judicial discretion has traditionally been limited and, as an
indicative list, leaves the legislator an opportunity to include other forms of
cooperation. Any listing of forms of possible cooperation should be illustra-
five rather than cxhaustive, to avoid inadvertenily precluding certain forms
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of appropriate cooperation and limiting the ability of courts to fashion
remedies in keeping with specific clrcumstances,

221. The implemeniation of cooperation would be subject to any mandatory
rales applicable in the enacting State; for example, in the case of requests
for information, rules restricting the communication of information {c.g. for
reasons of protection of privacy) would apply.

222, Subparagraph (7} of article 27 offers the enacting Stale the opportunity
to include additional forms of possible cooperation. Those might include,
for cxample, suspension or termination of existing proveedings m the
cnacling State.

223, The UNCITRAL Practice Guide on Cross-Border Insolvency
Cooperation expands upon the lorms of cooperation mentioned in article 27
and, in particular, compiles practicc and experience willl the use of cross-
border insolvency agrecments.

Discussion in UNCITRAL and in the Working Group

fu) Model Law o)  Guide to Fnactment and
Interpretation

MONYWG VW 03/ Add. 1,
paras. 173-175, 177, 181 and 183A.

ASCN.9/742, paras. 67-68,

AICN.OWG VWP 07,
paras. 183-183A.

A/S2/17, paras, 124-125.

AJCN.9/419, paras, 75-76, 80-83 and
118-133.

ACN.O/WG.V/WPA4, pp. 21-22.
AJCN 9422, paras, 128-143,
ACN WG VIWPAS, p. 17. AICN.9/763, para. 63,

AJCN.9/433, paras. 164-172. NCN.Y/WG.VIWP. 112, paras. 1T3A,
A/CN. WG V/WPA4E, p. 22 181 and J83-183A.

AMCND/A3S, paras. 85-94, AMCN.9/766, para, 52.

thi  Cuide to Enactment
A/CN.9/436, paras. 91-95.
AJUN 9/442 paras. 173-183

»Gee footnote 15, The Model Law applies to individual debtors whether corporate or natural,
Part three of the Legislagive Guide onr Insolvency Law, however, addresses the treatment of enterprise
groups in insolvency and recomrendations 240 1o 254 focus on cooperation #ned cemnmunication to
facilitate the conduct of vross-horder insolvency proceedings where they concern members of an enter-
ywise group. Part three of the fegistutive Guide is available from hitp fwww ancittal.org/uncitral/uncitral
textsiinsulveney.htonl
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|
CHAPTER ¥. CONCURRENT PROCELRDINGS

Article 28 Commencement of a proceeding under [identify laws of the
enacting State relating to insolvency] afier recognifion
of a foreign main proceeding

After recognition of a forcign main proceeding, a proceeding wnder |iden-
tify faws of the enacting State refating 0 insolvency| may be commenced
only il the debtor has assets in this State; the cffects of that proceeding shall
be restricted 1o the asscts of the debior that are located in this State and, 10
the cxient necessary to implement cooperation and coordination under arti-
cles 25, 26 and 27, to other assets of the debtor that, under the law of this
Stare, should be administered in thatl proceeding.

224. The Model Law imposes virtually no limitations on the jurisdiction
of the courls in the enacting Statc 1o commence or continue inselvency
proceedings. Article 28, in conjunclion with article 29, provides that recogni-
lion of a foreign main procecding will not prevent the commencement of a
local insolvency proceeding concerning the same debtor as long as the debtor
has assets in Lhe Slatc.

225, The position taken in arlicle 28 is in substance the same as the posi-
tion taken in a number of States. In some Stalcs, however, [or the court to
have jurisdiction to commence a local insolvency proceeding, the mere pres-
ence of assels in the State is not sufficient. For such jurisdiction 10 exist,
the debtor must be engaged in an economic activity in the State (to use the
terminology of the Model Law, the debtor must have an “establishment™ in
the State, as defined in articlc 2, subparagraph (f}). In article 28, the less
restriclive sclution was chosen in a contexi where the debtor is already
involved in a foreign main proceeding. While the selution leaves a broad
ground for commencing a local proceeding after recognition of & foreign
main proceeding, it serves the purpese of indicating that, if the debtor has
no assets in the State, there is no jurisdiction for commeneing an insolvency
proceeding.

226. Neveriheless, the enacting State may wish to adopt the more restrictive
solution of allowing the initiation of the local procecding only if the debtor
has an cstablishment in the State. The adoption of such a restriction would
not be contrary to the policy underlying the Model Law. The rationale may
be that, when the assets in the ¢nacting State are not part of an establishment,
the commencement of a local proceeding would typically not be the most
efficient way to protect the creditors, including local creditors. By tailoring
the relief (o be granted 10 the foreign main procceding and cooperating with
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the foreign court and forcign representative, the court in the enacting State
would have sufficient opportunity 10 ensurc the asscts in the State would be
administered in such a way that local interests would be adequately protected.
Therelore, the enacting State would act in ling with the philosophy of the
Model Law if it enacted the article by replacing the words “only if the
debtor has assets in this State”, as they currently appear in arlicle 28, wilth
the words “only if the dcbtor has an establishment in this State”.

227, Ordinarily, the local proceeding of the kind envisaged in article 28
would be limited 1o the asscts located in the State. In some situations,
however, a meaningful administration of (he local insolvency proceeding
may have to include cerlain asscls abroad, especially when there is no
foreign proceeding necessary or available in the State where the asscls are
situated (for example, wherc the local establishment would have an operaling
plant in a forcign jurisdiction, where it would be possible to sell the debtor’s
asscts in the enacting State and the asscis abroad as a “going concern”, or
where assets were fraudulently transferred abroad from the cnacling State).
ln order to allow such limited cross-border reach of a local proceeding, the
article includes the words “and ... 1o other assets of the debtor that ... should
be administered in that procceding”. Two restrictions have been included in
the article concerning the possible extension of elfects of a local procceding
to assets located abroad: firstly, the cxtension is permissible “to the extent
necessary o implement cooperation and coordination under articles 23, 26
and 27”; and, sccondly, those foreign assets must be subject 1o administration
in the enacting State “under the law of [the enacting State]”. Those
restrictions are uscful in order fo avoid creating an open-ended ability 1o
extend the effects of a local proceeding to assets located abroad, a result
that would generate uncertainty as to the application of the provision und
that might lead to conflicts of jurisdiction.

22%. Where under the law of the enacting State the deblor must be insolvent
(0 commence an insolvency proceeding, the Model Law establishes a
rebuttable presumption that recognition of a foreign main procecding
constitutes Lhe requisite proof of inselvency of the debtor for that purpose
(articlc 31 {sec paras. 235-238).

Discussion in UNCITRAL and in the Working Group

fa)  Model Law ACNS/WGNV/WP46, p. 18
AS52/17, paras. 94-101. AJCN.9/433, paras, 173-181.
A/CNY WG, V/WE44, pp. 26-29, AONFWEGVIWPAS, p. 23
ASCN.9/422, paras. 192-197. AJCN.9/435, paras. 180-183.
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by Guide to Enactment (¢} Guide to Enactment and
Interpretation

ACN WG VIWPI03/Add 1,
paras. 184 and 186-187A.

AFCN 97742, pura. 69,

AICN9/WG. V/WP.107, paras. 185 and
187A.

AJCNS/TE3, para. 04,

A/CNSWG VAVPRITILZ, paras. 184-186
and 187A.

AJCN.9/766, para. 53

AJCN.9/436, para. 96.
AJCN.9/442, paras. 184-187,

Article 29, Coordination of a proceeding under [identify laws of the
enacting State refating to insolvency] and a foreign proceeding

Where a foreign procecding and a proseeding under fidentify laws of the
enacting State relating fo inselvency/ are taking place concurrently regarding
the same debtor, the court shall seek cooperation and coordination under
articles 25, 26 and 27, and the following shall apply:

{(a) When the proceeding in (his State is taking place at the ume the
application for recognition of the foreign proceeding is filed,
(i) Any relief granted vnder article 19 or 2i must be consistent
with the procceding in this State; and

(i} If the foreign procceding is recognized in this State as a foreign
main proceeding, article 20 does not apply;

(b} When the proceeding in this State commences aller recognilion, or
after the filing of the application for recognition, of the foreign procceding,

{(iy Any telief in cffect under arlicle 19 or 21 shall be reviewed
by the court and shall be modified or terminated if inconsistent
with the procecding in this State; and

(i} If the foreign proceeding is a foreign main proceeding, the stay
and suspension referred to in paragraph 1 of article 20 shall be
modificd or terminaled pursuant to paragraph 2 of article 20 if
inconsistent with the procceding in this State;

{c} In granting, extending or modifying relief granted (0 a representative
of a foreign non-main proceeding, the court must be satisfied that the relief
relates to ussets that, under the law of this State, should be administerad in
the foreign non-main procceding or concems information required in that
proceeding.
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229. Article 29 gives guidance to the court that dcals with cases where
the debtor is subject to a foreign proceeding and a local proceeding at the
same time. The objective of this article and arlicle 30 is to foster coordinated
decisions that would best achicve the objcclives of both proceedings (e.g.
maximization of thc value of the debtor’s assels or the most advantageous
reorganization of the enterprise). The opening words of article 29 direct the
court that in all such cascs it must scek cooperation and coordination pursu-
ant to chapter IV {articles 25, 26 and 27) of the Model Law.

230. The salient principle embodied in article 29 is that the commencement
of a local procceding does not prevent or ferminate the recognition ol a
foreign proceeding. This principle is essential for achicving the objcctives
of the Model Law in that it allows the court in the cnacting State in all
circumstances to provide relief in favour of the foreign procceding.

231. However, the article maintains a pre-cminence of the local procceding
over the fureign proceeding. This has been done in the following ways:
firstly, any relief to be granted to the foreign proceeding must be consistent
with the local procceding {article 29, subparagraph (aj (i}); sceondly, any
reliel that has already been granted to the foreign proceeding must be
reviewed and modified or tcrminated to cnsure consistency with the local
proceeding (article 29, subparagraph (A) (1)); thirdly, il the foreign proceeding
is a main procceding, the automatic effects pursuant to article 20 are to be
modified and terminated if inconsistent with the local proceeding (those
automatic effects do not terminale aulomatically since they may be beneficial,
and the court may wish to maintain them) (article 29, subparagraph (8) (i1));
and fourthly, where a local procceding is pending at the time a [orcign
proceeding is recognized as a main proceeding, the forcign proceeding docs
not enjoy the automatic effects of article 20 (article 29, subparagraph fa) (i)}
Article 29 avoids establishing a rigid hicrarchy between the procecdings
since that would unnecessarily hinder the ability of the court Lo cooperate
and exercise its discrction under articles 19 and 21. 1 is desitable not to
restrict that latitude of the court when article 29 is enacted.

232, Article 29, subparagraph (cj, incorporates the principle that relief
pranted o a forcign non-main procceding should be limited to assets that
are 1o be administered in that non-main proceeding or must concern
information required in that proceeding. That principle is expressed in article
21, paragraph 3, which deals in a gencral way with the type of reliel that
may be granted {o a foreign representative, and is restated in article 29,
which deals with coordination of local and fureign proceedings. Article 19,
paragraph 4, on pre-recognition relief, and article 30, on coordination of
more than one foreign procceding, arc inspired by the same principle (see
also the comments in para. 175 above).
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Discussion in UNCITRAL and in the Working Group

fu)  Muodel Law (¢} Guide to Enaciment and
A52/17, paras. 106-110. Interpretation

AJCN.9/435, paras. 190-191. A;]()::ff?gg.ww P103/Add 1,

(b) Guide to Enactment ACN.9/742, para. 700,
AJCN.9/442, paras. 188-191, A/CN9/WG.VIWP.112, para, 188,

A/CN.9/766, para. 53

Article 30, Coordination of more than one foreign procecding

fn matters referred to in aricle 1, in respect of more than onc forcign
proceeding regarding the same debtor, the courl shall seek cooperalion and
coordination under articles 25, 26 and 27, and the following shall apply:

faj Any relief granted under anicle 19 or 21 (o a representative of a
foreign non-main proceeding after recognition of a forcign main proceeding
must be consistent with the forcign main proceeding;

(h) 1f a foreign main proceeding is recognized after recognition, or
after the filing of an application for recognition, of a foreign non-main
proceeding, any relief in offect under article 19 or 21 shall be reviewed by
the court and shall be modified or terminated if inconsistent with the foreign
main preceeding;

{cj 1M, after recognition of a forcign non-main proceeding, another
foreign non-main proceeding is recognized, the covrt shall grant, madify
ar terminate relicf for the purpose of facilitating coordination of the
proceedings.

233, Article 30 deals with cases where the debtor is subject to insolvency
proceedings in more than onc foreign Staic and foreign representatives of
more than one foreign proceeding scek recognition or reliet in the enacting
Statc. The provision applies whether or not an insolvency proceeding is
pending in the enacting State. If, in addition to two or more foreign
proceedings, there is a proceeding in the enacting Staic, the court will have
io act pursuant to both article 29 and article 30.

234. The objective of article 30 is similar 1o the objective of article 29 in
that the key issue in the case of concurrent proceedings is Lo promote
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cooperation, coordination and consistency of the relicf granted to different
proceedings. Such consistency will be achieved by appropriate tailoring of
the relief to be granted or by modifying or lerminating relief already granted.
Unlike article 29 (which, as a matter of principle, gives primacy to the local
proceeding), article 30 gives preference to the forcign main proceeding if
there is onc. In the case of mote than one foreign non-main proceeding, the
provision does not a priori Ireat any forcign proceeding prefercntially.
Priority for the forcign main proceeding is reflected in the requirement that
any relief in favour of a forcign non-main proceeding (whether alrcady
granted or to be granted) must be consistent with the foreign main procecding
(article 20, subparagraphs (@} and (b}).

Discussion in UNCITRAL and in the Working Group

)  Medel Law thy  Guide to Enactment
A/52117, paras. 111-112. AJCN.9/442, paras. 192-193,

Article 31, Presumption of insolvency based on recognition
of a foreign main proceeding

In the absence of evidence to the conirary, recognition of 4 foreign main
proceeding is, for the purpose of commencing a proceeding under Lidentify laws
of the enacting State relating to insolvency), proof that (he debtor 13 insolvent.

235. ln some jurisdictions, prool that the debtor is insolvent is required
for the commencement of insolvency procecdings. In other jurisdictions,
insolvency proceedings may be commenced under specific circumstances
defined by law that do not nceessarily mean thal the debtor is in fact mnsol-
vent; those circumstances may be, for example, cessation of payments by
the debtor or cerfain actions of the debior such as a corperate decision,
dissipation of its asscts or abandomment of its cstablishment.

236. In jurisdictions where insolvency is a condition for commencing insol-
vency proceedings, article 31 establishes, upon recognition of a foreign main
proceeding, a rebuttable presumption of insolvency of the debtor for the
purposes of commencing an insolvency procceding in the cnacting State.
The presumption does mot apply if the foreign proceeding i1s a non-main
proceeding. The reason is that an insolvency proceeding commenced m a
State other than the State where the debtor has the centre of its main interests
does not nccessarily mean that the debtor is lo be subject o laws relating
to insolvency in other States.
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237. For the national laws where proof that the debtor is insolvent is not
required for the commencement of insolvency proceedings, the presumplion
established in article 31 may be of little practical significance and the enact-
ing State may decide not to enact it.

238, This rule, however, would be helpful in those lcgal systems in which
commencement of an insolvency procceding requires proof that the debtor
is in fact insolvent. Article 31 would have particular significance when prov-
ing insolvency as the prerequisite for an insolvency proceeding would be a
{ime-consuming exercise and of little additional benefit bearing in mind that
the debtor is already in an insolvency proceeding in the State where it has
the centre of its main interests and the commencement of a local proceeding
may be urgently needed for the protection of local creditors. Nonetheless,
the court of the enacting State is nol bound by the decision of the foreign
courl, and local criteria for demonstrating insclvency remain operative, as
is clarified by the words “in the abscnee of evidence Lo the contrary™

Discussion in UNCITRAL and in the Working Group

fa) Model Law fh)  Guide to FEnactinent
Af52/17, puras. 94 and 102-103. AJCN . 9/436, para. 97.
ACNOSWGEVWPA4, p. 27 ASCN.9/442, paras. 194-197.

fC i
A/CN.9/422, para. 196. (¢) Guide to Enaclment and
A/CNY WG VW46, p. 18 Interpretation

AJCN.9/433, paras. 173 and 180-181. AICN.S/WG VIWP.103/Add 1,
para. 197.

A/CN.9/742, para. 71.
ACNYWGE VW12, para. 197
ASCN.D/T660, para. 53,

ACNY/ WG V/WPAR, p. 23,
AJCN9/435, paras. 180 and 184,

Article 32, Rule of payment in concurrent proceedings

Withoul prejudice 1o secured claims or rights in rem, a credilor who has
veceived part payment in respect of its ¢laim in a proceeding pursuant to a
law relating to insolvency in a foreign State may not reccive a payment for
the same claim in a proceeding under [identifi: laws of the enacting State
relating ta insofvency] regarding the same debtor, so long as the payment to
the other creditors of the same class is proportionately less than the payment
the creditor has alrcady received.
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239, The rule set (orth in article 32 {sometimes referred 10 as the hotch-
potch rule) is a useful safeguard in a legal regime for coordination an
cooperation in the administration of cross-border insolvency proceedings. 1
is inlended to avoid sitiations in which a ereditor might obtain more favour-
able trcatment than the other creditors of the same class by obtaining pay-
ment of the same claim in insolvency proceedings in different jurisdiclions.
For example, an unsecured creditor has received 5 per cent of its claim
a foreign insolvency proceeding; that creditor also participates in the insol-
veney proceeding in the enacting State, where the rate of distribution is
i5 per cent; in order to put the creditor in the cqual position as the other
credifors in the enacting State, the creditor would receive 1 per cenl of its
claim in the cnacting Statc.

240. Article 32 does not affect the ranking of claims as established by the
law of the enacting State and is solcly intended to establish the equal treat-
ment ol creditors of the same class. To the extent claims of secured creditors
or creditors with rights in rem are paid in full (a matter that depends on the
law of the State where the proceeding is conducted), those claims are not
atfected by the provision.

241, The words “sceured claims” are used to refer pencrally Lo claims
guaranteed by particular assets, while the words “rights in rem’” are intended
to indicate rights relating to a particular property thal are enforceable also
against third partics. A given right may fall within the ambit of both
expressions, depending on the classification and terminology of the applicable
{aw. The enacting Stalc may use another lerm or terms for expressing those
concepts.

Discussion in UNCITRAL and in the Working Group

{a) Model Law b} Cuide to Enactment
AJ52/17, paras. 130-134. AJCN.G/436, para. 98.
AJCN.9/419, paras. §9-93, AJCN.9/442, paras. 198-200.

A/CN WG VIWDA44, pp. 28-30.
AJCN G422 paras. 198-199.
AJCNYWG.V/WPAG, p. 18,
AFCN.9/4233, paras. 182-183.
AN/ WG V/WDAS, p. 23,
AJCN.3/433, paras. 96 and 197-198.
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VI, Assistance from the UNCITRAL Secretariat

A Assistance in drafting legislation

242, The UNCITRAL sceretariat assists States with technical consultations
for the preparation of legislation based on the Model Law. Further informa-
tion may be oblained from the UNCITRAL secretariat {muailing address:
Vienna Intemational Centre, P.O. Box 500, 1400 Vienna, Austria; telephone:
(+43-1) 26060-4060; facsimile: {+43-1) 26060-5813; e-mail: uncitral@uncitral.
org; Internet home page: hitp://www.uncitral.org).

B. Mmformation on the interpretation of legislation based on the Model Law

243, The Model Law is included in the Case Law on UNCITRAL Texts
(CLOUT) information system, which is used for collecting and disseminat-
ing information on case law relating to the conventions and model laws
developed by UNCITRAL. The purpose of the sysiem is {o promote inter-
national awareness of those legislative texls and to (acilitate their uniform
interpretation and application. The sccretariat publishes abstracts of deci-
sions in the six official languages of the United Nations and the full,
original decisions are available, upon request. The system is explained in
a user’s guide that is available on the above-mentioned Internet home page
of UNCITRAL.
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Annex I
General Assembly resolution 52/158 of 13 December 1997

52/158. Model Law on Cross-Border Insolvency of the United Nations
Commission on International Trade Law

The General Assembly,

Recalfing its resolution 2205 (XXI) of 17 December 1966, by which it created
the Uniled Nalions Comnmission on International Trade Law with a mandate to
further the progressive harmonization and unification of the law of intemalional
trade and in ihat respect to bear in mind the intercsis of all peoples, in particular
those of developing countries, in the exensive develepment of intemalional trade,

Noting that increased cross-border (rade and imvestment leads to greater inci-
dence of cases where enterprises and individuals have asscts in more than one State,

Noting afso that when a debtor with assets In more than one State becomes
subject to an insolvency proceeding, there often exists an wrgent need for cross-
border cooperation and coordination in the supervision and administration of the
insolvent deblor’s assets and afllairs,

Considering that inadequate coordination and cooperation in cases of eross-
border insolvency reduce the possibility of rescuing financially troubled but viable
businesses, impede a lair and efficient administration of cross-border insolvencics,
make it more likely that the debtor’s assets would be concealed or dissipated and
hinder roorganizations or liquidations of deblors™ assets and affairs that would be
the most advantageous for the creditors and other interested persons, including the
debtors and the debtors’ cmplayces,

Noting thal many States lack a legislative framework that would make passible
or facilitate effective cross-border coordination and cooperation,

Convinced that fair and internationally harmonized legislalion on cross-border
insolvency that respects the naticnal procedural and judicial systems and is accepl-
uble 1o States with diferent legal. social and cconomic systems would conlribute
io the development of international trade and investment,

Considering that a set of internationally harmonized model legislative provi-

sions on cross-border insolvency is needed to assist Stales in modernizing their
legislation governing cross-border insolvency,

19
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1. Expresses s appreciation to the United Nations Commission on Inter-
national Trade Law for completing and adopting the Model Law on Cross-Border
Insolvency cuntained in the annex (o the present resolution;”

2. Reguests the Secretary-General to transmit the text of the Model Law,
together with the Guide to Lnactment of the Model Law prepared by the Secrefariat,
o Governments and inleresied bodies;

3. Recommends that all States review their legislation on cross-border aspects
of insolvency lo determine whether the legislation meceis the objectives ol a modem
and efficient insolvency system and, in that review, give favourable consideration
tn the Model Law, bearing in mind the need for an internationally harmonized
legislation governing instances of ¢ross-border insolvency;

4. Recommends also that all efforis be made to ensure that the Model Law,
together with the Guide, become gencrally known and available.

72nd plenary meeting
15 December 1997

“The UNCITRAL Model Law o Cross-Border Insolvency 15 presented in part one of the present
publication.
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Decision of the United Nations Commission
on International Trade Law

At dts 973rd meeting on 18 July 2013, the Commission adepled the following
decision:

The United Nations Commission on International Trade Law,

“Noting thal legislation based upon the UNCITRAL Model Law on Cross-
Border Insolvency™ has been enacted in some 20 States,

“Noting afso the widespread increase in the incidence of cross-border
insotvency proceedings and, accordingly, the growing opportunitics for use and
application of the Model Law in cross-border insolvency proceedings and the
development of infernational jurisprudence interpreling its provisions,

“Noting further that courts [requently have reference to the Ciuide to
Tnactment of the Model Law® for guidance on the background to the drafting
and interpretation of its provisions,

“Recognizing (hat some uncertainty with respect w the interpretation of
certain provisions of the Model Law has emerged in the jurisprudence arising
from its application in practice,

“Convinced of the desirahility, in interpretation of those provisions, of
regard to the inlernationdl origin of the Model Law and the need Lo promole
uniformity in its application,

“Convinced also of the desirability of providing additional puidance
through revision of the Guide to Enactment of the Model Law with respect to
the interpretation and application of selected aspects of the Model Law lo
facilitate that uniform interpretation,

“dppreciating the support tor and the participation of international inter-

governmental and non-governmental organizalions aclive in the ficld of insol-
vency law reform in the revision of the Guide to Enactment of the Modcl Law,

“Ceneral Assembly resolution 327158, annex {mode] law only).
TASN WA42, annex.

111
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“Expressing 118 appreciation to Working Group V (Insolvency Law) for
its work in reviging the Guide to Enuctment ol the Model Law,

1. Adopts the Guide to Enactment and Interprefation of the UNCI-
TRAL Model Law on Cross-Border nsofvency contained in document A/CN.9/
WG V/WP12, as revised by the Working Group at its lorty-third scssion (set
forth in document A/CN,9/766) and by the Commission al its current scssion,
and aulhorizes the Scerclarial to edit and finalize the text of the Guide to
Enactment and Interpretation in the light of those revisions;

2. Reguesie the Secretary-General Lo publish, including electronically,
the revised text of the Guide to Dnactment and Interpretation of the Model
Law, together with the text of the Model Law, and Lo transmit it to Govern-
ments and interested bodies, so that it becomes widely known and available;

"3 Recommendys also thal the Guide to Fuactment and Interpretation
of the Modef Low be given duc consideration, as appropriate, by legislators,
policy makers, judges, insolvency practitioners and other individuals concerned
with cross-border insolvency laws und proceedings; and

w4, Recommends that all Stales continue to consider implementation
of the UNCITRAL Model Law on Cross-Border Inselvency and invitcs
States that have cnacted legislation based upon the Model Law w advise
the Commission accordingly.™

Y Official Records of the General Assembly, Stxqy-efghth session, Supplememt Mo, 17 (AGRAT),

para, 197,
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Draft model law on enterprise group insolvency
Part A. Core provisions
Chapter L. General provisions

Preamble

The purpose of this Law is to provide effective mechanisms o address
cases of cross-border inselvency affecting the members of an enterprise
group, in vrder to premote the objectives of:

{a} Cooperation between courts and other competent authorities of
this Stale and foreipn States involved in thost cases;

{t)  Coaperation between insolvency tepresenlatives appeinted in
this State and forcign States in those cases,

(c) Developmentola group insolvency solution for the whole or parl
of an cnterprise group snd cross-border recognition and implementation uf
that solution in multiple Statcs;

{d) Fair and elfivient administtation of cross-border insolvencies
concerning enterprise proup mewbers that protects the interests af all
creditors of those cnierprise group members and other interested persons,
including the debtors:

{s} Protection and maximization of the overall combined value ol
lhe assets and operations of cnerprise group members affected by
insalvency and of the enterprise group as a whols;

[f} Facilitaton of the rescuc of financially troubled enterprise
groups, thereby protecting investment and prescrving employment; and

gy Adequalc protection uf the interests of the creditors of cach
ENterprise group member participating in a group insolvency solution and of
uther intorosted persons.

Article 1, Scape

|, This Law applies to enterprise proups where insolvency proceedings
have commaneed for one or more of its members, and addresses the conduct
and administration of rthose insolvency proceedings and cross-border
cooperation between those insolvency proecedings.

2. This Law docs not apply te o proceeding concerning |designaie any
types of entity, such ax banks or ingurance companies, that are subject to a
special inselvency regime in this State and that this State wishes fo excinde
fram this Law].

srticle 2, Definitions
Ior the purposes of this Law:

{a) “Enterpnse” means any cotity, regardless of its tepal form, that
i engaped in cconomic sctivities and may be governcd by the inselvency
law

(b} “Cuterprisc growp” means bwo o more enterprises that are
intercenneeled by control or significant ownership;

{¢] “Control” means the capacity to detenning, directly or indirectly,
the operating and financial policics of an enterprise;
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(d) “Enterprise group member” means an cnterprisc thai forms part
of an enterprise gronp;

{e} "“Group repruscolalive™ means a person ar body, ineluding one
appointed on an interim basis, authorized 10 acl as a representative of a
planning procecding;

(f} *Group imsolvency solution” means a propusal or set ol
propasals developed in a planning proceeding for the reerganization, sute or
liquidation of some or all of the asscts and operations of one ot more
enterprisc proup membets, with the goal of protecting, preserving. realizing
or enhancing the overall cotobined value of those enterprise group members;

{g) “Planning proceeding™ means a main proceeding commenced in
respect of an enferprise graup member provided:

(i) One or more other enterprise group members are participating in
{hat main proceeding for the purpoase of developing and implementing
a group inselvency solutiun;

(if) The enterprisc group member subject w the main proceeding is
likely to be a unccessary and integral participanl in that group
insslvency solution; and

{iii} A group representative has been appointed,

Subject to the requirements of subparageaphs (g)(i} to (iii}. the court may
reeognize us o planaing proceeding a proceeding that has been appraved by
a court with jurisdiction over a main proceeding of an enterpnise group
member for the parpose of developing a group insolvency solution within
Llhe meaning of this Law,

(b} “Inselvercy proceeding™ meats a  colleetive judicial wor
administrative procceding, including an inlerim proceeding. pursuant to a
law relating to insolvency in which proceeding the assets and alfaics of an
cuterprise proup member debtor are or were subject to eomtrol o supervision
by a couwrt or other competent authority for the purpasc of renrganaation or
liquidation;

i} “Insolvency representative” means a person or body, mcluding
onc appointed un an interim basis, authorized in an insolvency proceeding
1o administer the reorganizaiion or liguidation of the cnlerprise group
member debior's assets or affairs or (o acl as a representative of the
insolvency proceeding;

() “Main proceeding” means an insolveney proceeding tuking place
in the State where the enterprise group membar dobtor has the centre of its
main interests;

(k} “Non-main pracceding” means an insolvency prouewding, other
than # main proceeding, laking place in a State where the enlerprise group
member debtor bas an establishment within the meaning ol subparagraph (1}
of this article; and

() “FEstablishment™ wcans any place of operations where the
enterprise group member debtor carries out a non-transitory economie
actjvity with human means and goods or scrvices.

Article 3. International obligations of this State

Te the extent that this Law ¢onflicts with an obligation of this State
arising owt of any treaty or other form of agreemont tu which it ig a party
with one or more ather States, the requirements of the treaty or agrecment
prevail
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Article 4, Jurisdiction of the enacting Stalc

Where an enterprise group member has the centre al’ its main Inlergsts
in this $tate, nothing in this Law 1s intended to:

(a2) Limil the jurisiction of the courts of this State with respect to
that cnterprise group member,

(k) Limit any process or procedure (including any permission,
consent ot approval) required in this Staw in respect of that enterprise group
member's participation in a group insolvency solution being developed in
another State;

(cy  Limit the commencement of insolvency procecdings in this
Sdate, 11 cequired o1 requested; or

(1) Create an chligation o commence an insolvency proceeding in
this State in respect of that enterprise group member when ne such
obligalion exists.

Article 5, Contpetent court or anthority

The functions referred to in this Law relating o the recognition of a
forcign planning procecding and coeperation with coudrts, inselvency
representatives and any group representacive appointed shall be performed
by |specify the court, courts, quthority or authorities competent (o pevfurn
those functions in the enaching State],

Article 6. Public pelicy exception

Nothing in this Law prevents (he court rom refusing to take an action
governed by this Law if the sction would be manifestly contraty to the
public pilicy of this State,

Article 7. Interpretation

I the interpretation of this Law, regard is to be had to its international
origin and (o the need w promote uniformirty in its application and the
observanee of good laith,

Article 8 Additionzl assistance under other laws

Naothing in this Law hmits the power of a court or an insolveney
representative to provide additiunal assisiance lo 2 group representative
under other laws of this State.

Chapter 2. Cooperation and coordination

Axticle 9. Cooperation and dircel communicativn between a court of
this State and other courts, insolvency representaiives and any grovp
r¢presenlative appoinced

. In the matters referced to in article 1, the court shall cooperate o Lhe
maximurn extent possicle with other courts, insolvency representatives and
any group representative appointed, either directly or through an insolvency
representative appointed in this State or a person appointed to act at the
direction of the court,

2. The court is entitled to communicale directly with, or o request
information  or assistance dircotly  from, other  courls, ansolvency
representatives or any group representati ve appointed.
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Article 10, Conperatien ta the maximam extent possible under nrticle 9

For the purposes of article 9, cooperation to the maximum extent
possible may be implemented by any appropriate means, including:

(a) Communication of information by any means considered
appropriate by the court;

(b} Participation in communication with olher courts, an insolvency
represcutative of any group representative appointed;

() Coordination of the adminis tration and supervision of the affairs
of enterprise group members,

{d)  Coordination of congurrent inselvency proceedings commenced
with respect W enlerprise group members;

{g} Appointment of a person or body o avt at the direcrion ol the
courl,

(FF Approval and implementation of agroements concerning the
coordination of insolvency proceedings relating to two or more enierprise
group meinbers, including where a group insalvency selution 1 being
developed;

{g) Cooperation amueny courts as to how to allocate and provide for
the eosts aszociated with cooperativm and comrnunication:

{hy  Usc ol mediation or, with the consent of the partics, arbitration,
tor resalve disputcs between enerprise group members concerning claims,

(i) Approval althe treatment and filing of claims between cnterptise
group members,

(j) Recognition of the cross-filing of claims by er on behall of
gnterprise proup mentbers and their eredilors; and

(k) [ The engeting Stete may wish to [ist additionot forms or exam L5
of coaperation].
Artele 11. Limitatien of the cliect of communication under article 9

1. With respect fo communication under article 9, a court is entitled arall
times to cxercise its independent jurisdiction and authority with wspeet (a
matters presented o it and the conduct of the parties appearing before it

2. TParticipation by a courl in communication pursuant to artigle %,
paragraph 2, docs not imply:

{a) A waiver or compromise by the court of any powers,
respomsibilities o1 authority;

{b) A substantive determination of any matter befere the courl;

¢} A waiver by any of the parties of any of their substantive or
procedural rights;

tdy A dininution of the ¢ffeet of any of the ordors made by the court;

fe)  Submizsion 1o the jurisdietion of other courts participating in the
communication, ar

(N Any limitation, extension or enlargement of the jurisdiction of’
the pavticipating courls.
Artlele 12, Covrdinaiion of hearings

. A courl may conduet a hearing in coordination with another court.
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2, Thesubstantive and procedural rights of the parties and the Jurisdiction
of the court may be safegnarded by the partics reaching agreement on Lhs
conditions to govern the ceordinated hearing and the court approving that
apreement.

3. Nolwithstanding the ceordination of the hearing, the court remains
responsihle for reachiog its own decision on the matiers before it

Artigie 13, Copperation and dircet communication between a group
represcatative, insolvency representatives and vaurts

1. A group representative appuinted in this State shall, in the exorcise of
irs functions and sabject to the supervision of the court, cooperate to the
maximuom extent possible with other courls and insolvency representatives
of other cnterprise group members to faeilitate the development and
implementation of a group msolvency solution.

2. A group representative is entided, in the exereise of its functions and
subject to the supervision of the court, to communicate direcily wilh or to
request information or assistance directly from other courts and insolvency
representalives of ather enterjirise group members.

Article 14, Caoperation and direct communicaliow between an
inselvincy representative appointed in this State, viher courls,
insulvency representuatives of other group members and any group
represemtative appointed

1. An insclvency representative appointed in this State sball, in the
exercise of its funclivos and subject ko the supervision of the court,
cooperale to the maximum cxtent possible with other courts, insolvency
representatives of other cnterprise  geoup membsrs and  any  group
representative appeinted.

2. An insolvency roprescntative appeinted 1n this State is entitled, in the
exercise af its functions and subject (o the supervision of the court, lo
communicate directly with or to request information or assistance directly
fronn other courls, insolvency represcntutives of other enterprise group
mambers and any group representative appointed.

Article 15. Cooperation to the maximum extent possible under srticles
13 andd 14

For the purposes of articke 13 and article 14, cooperation 1o rhe
maximum extent possible may be implemenied by any appropriale moeans,
including:

{a) Sharing and disclosure of information conccrning enterprise
group members, provided appropriale arcavgements are made to protect
confidential information;

(b Mepoliation of agrecmeuls concerning the coordination of
insolvency procredings relating to two or more enterprise proup metmbers,
incloding where a group insalvency solution is bring developed;

{c} Allesation  of respansibilitics  between an o insolvency
representative appainted in this State, insolveney representatives ol other
proup members and any group representative appoinicd;

{d} Coordination of the administration and supervision of the affairs
ol the enterprise group members; and

(e} Coordination  with  respect o the development  and
implementation of i group insolvency solution, where applicable.
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Article 16, Authority to enter into agreements concerning the
conrdination of inselveney proceedings

An insolvency representative and any yroup representative appointed
may enter inle an agreement concerning the coordination of ingolvency
proceedings relating to twoe ur more enterprise group members, including
where a group insolvency selution is heing developed.

Article 17. Appointment of a single or the same insalvency
representative

A court may coordinate with other courss with respect to the
appointiment and recognition of o single or the same insolvency
representative 1o administer and coordinate insolvency procecdings
concerning members of the same enierprise group.

Article 18. Participation by enterprise proup members in an insolvency
proceeding commenced in this State

1 Subject io parugraph 2, if an insolvency proceeding has cormmenced in
this State with respect 1o an enterprise group member that has the centre of
its main interests in this Stale, any other enierprise group member may
participale in that insolvency procecding for the purpose of facilitating
cooperation and coordination under this Law, including developing and
implementing a group inselvency solution,

2. An enlerprise group member that has the ventre ol its main interests io
ancther State may participate i an insolvency proceeding referred to in
paragraph 1 unless a court in that other State prohibits it from so doing.

3, Participation by any other enterprise groop member in an insolvency
preceeding referrsd 1o in parageaph | is voluntury, An cnlerprise group
memher may comnience its participation of opt out of parsicipation at any
stage of such a proceeding.

4. Awnenterprise group member participating in an insolvency proceeding
referred to in paragraph 1 bas the right (o appear, make written submissions
und be heard fn that proceediog oo marters aifecting thal enterprise proup
member’s inferests and to take purt in the development and implementation
of a group insolvency selution, The sule fact thal an enterprise group
incmber is participating in such a proceeding does not subject the enterprise
group member to the jurisdiction of the courts of this State for any purnose
unrelated (o that participation,

5. A participaling enterprise group member shall be notified of actions
taken with respect i the development of a group insolveney solution.

Chapter 3. Relief available in a planning proceeding in this
State

Article 19, Appeiniarent of a group represeniative and autherity to seek
reliel

1. When the requirements of article 2, subparagraphs (g)i) and {i7) are
met, the court may appoinl a group representative. Unon that appeintment,
a proup representative shall seck to develop and implemeni o proup
insolvency solulion.

2. Tosupport the development and implementatian of a group insolvency
solution, a group representative is authorized te seck relicl pursuant to
article 20 in this Slate,
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3. A group representalive is authorized to act in a foreign State on behalt’
of the planning proceeding and, in particular, Lo

(2] Seck recognition of the planning proceeding and relicf fo support
the development and implementation of a group insolvency solution;

(b1 Seek to participaiz in o foreign proceeding relating to an
enterprise group member participating in the planning procecding; and

{¢)  Seek o pariicipale in o freipgn procecding relating to an
enterprise group member nel participating in the planning proceedimg,

Article 20. Reliel avaitable to a planning procceding

I.  To the cxtent needed to prescrve the possibility of developing or
implementing a group insolvency selutian or to pratecl, preserve, realize or
enhance the value of assets of an enterprise group member subject 1o or
participating in a planning procceding or the interests of the creditors of
such an enterprise group member, the court, ai the request of the group
represenlative, may grant any appropriate relicf, including:

{a)  Staying execuiion against the asscts of the cnterprise group
member;

{b} Suspending the right to transfer, encumber, or olherwise dispose
of any assets of the enterprisc gronp member;

{c) Staving the commencement o continuation ol individuak activns
or individual proccedings concerning the assets, rights, obligations, or
liabilities of the caterprise growp member;

eIy Entrusting the administration or realization of all or part ol the
assels of the enterprise group member located in this State o the group
representative ar another person designated by the court, in order to proteet,
preserve, 1ealize or enhance the value of assets;

(e} Providing for the cxamination of witnesses, the taking of
cvidence, or the delivery of information conceroing the assets, affairs,
rights, obligations, or liabilitics of the enterprise group member;

(f} Staying any insolvency proceeding concerniog a participating
enterprise group member:

{g) Approving arrangetents concerning  the funding of the
enterprise group member and authorizing the provision of finance uuder
thase lunding arrangements; and

{hy  Granting any additional relef that wmay be available to an
insolvency representative under the laws af this Stale,

2. Reliel under this article may not be granted with respect to the asscts
and operations located in this State of any enlerprise grouwp mémber
participating in a planning provesding if thal enterprise group member is not
subject to an insolveney proceading, unless an insolvency procesding was
not commenced for the purpuse of minimizing the commencemont of
ingolveney proceedings in accordanve with this Law,

3. With respect to the assets and operations located in this State of an
enterprise group member that has the ceotee of its main interests in another
State, relief under this article may only be grunted il that relief does not
interfers with the adminisrration of insolvency proceedings taking place in
that other State.
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Chapter 4. Recognition of a foreign planning proceeding
and relief

Artiele 21, Application for recogmition of a foreign plaaning procceding

1. A group représentative may apply in this State tor recognition of the
foreign planning proceeding te which the proup representative was
appuinled,

2. Anapplication for recognition shall be accompanicd by:

{a} A certificd copy of the decision appeinting the group
represenlative; or

{hy A certificate from the foreign court attirming the appowbinent of
the group represcntative; or

(¢t In the absence of evidence referred ta in subparagraphs (a} and
(b}, any other evidence concerning the appointment of the group
representative that is acceplable to the court

3. Anapplication for recognition shall also be accompanicd by.

fa) A slatement idenifying each enterprise group member
patticipating in the foreign plamning praceeding;

{b} A statement idenlifying all members of the enterprise group and
all insolveney proceedings that arc known o the group representative that
have bren commenced in respect of enterprise group members participating
in the forcign planning proceeding; and

{e) A statemcnat 1o the effect that the enterprisc group member
subject te the foreign planning proceeding has the cenire of its main interests
in the State in which that planning proceeding is taking place and that that
proceeding is likely to result in added overall combined value fur the
enterprise group members subjoet to or participating in that proceeding,

4. The court may require a tranglation of documents supplied in supporl
of the application for recognition inte an official language af this State,

5, The sele Fact that an application pursuant to this Law is made Lo a court
in this State by a group representative does not subject the group
representalive to the jurisdiction of the courts of this State for any purpose
other than the application.

6. The court is entitled to assume that docwments submitted in support of
the application for recognition are authentic, whether or not they have been
legilived.

Article 23, Provisional relief that may be granted upon application for
recognilion of a forcign planning proceeding

I.  From the time of filing an application for recogmition of & loreign
ptanning proceeding until the application is decided upon, where relief is
urgently needed to preserve the possihility of developing or implementing a
group insolvency solution or to prolect, preserve, realize or enhance the
value of assets of an enterprise group member subject 1o or participating in
a planning proceeding or the interests of the creditors of such an enterprise
group member, the caurt may, at the request of the group representative,
grant reliel of a provisional nature, including:

{a) Staying exegculion apgainsl the assels of the enterprise prowp
member:
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(b} Suspending the right to transfer, encumber, or stherwise dispose
of any assets of lhe enterprise group metmnber;

{c)  Staying any insolvency proceeding concerning the coterprise
arpup member;

(d} Staying the commencemeni or conlinuatic of individual actions
or individual proccedings concerning the assets, rights, obligations, or
liabilitics of the enterprisc group member;

(e} In order to protect, preserve, realize or enhance the value of
assets that, by their nature or because of other circumstances, are perishable,
susceptible 1o dovaluation, or otherwise in jeopardy, entrusting the
administration or realization of all or part of the assets of the enterprise
group memnber located in this Staic to an insclvency representative
appointed in thig State. Where that insolvency representative is not able to
adiminister or realize all or part of the nssets of the enterprise group member
Jocated in this State, the group representative or another person designated
by the courl may be entusted with that task;

(f)  Providing for the examination of wilnesses, the laking of
evidence, or the delivery of information concerning the assels, affairs,
rights, oblipations, or liabilitics of the enterprise group member;

(g} Approving arrangsments concerning  the funding ol the
enterprise proup member and authorizing the provision of finance vnder
those funding arrangenents; and

(h}  Granting any additivnal relief thar way be available to an
insolvency representative under the luws of this State.,

2. [user provisions of the enacting State relating (o notice.]

3. Unless extended under article 24, subparagraph 1{a}, the relief granted
wnder this article terminates when the application for vecognition is deeided
upun.

4, Relief under this article may not be granted with respect (o the assets
and operalions located in this State of any emterprise group member
pacticipating in a foreign planning proceeding if that growp member is nut
subject o an inselvency procesding, unless an insolvency procecding was
notl commenced for the purpose of minimizing the commencement ot
insalvency prucecdmgs in accordance with this Law.

S5 The court may refuse to gran relief under this article if such relief
would intertere with the admanisteation of an insolvency (wacceding taking
placc where an enterprise group member patticipating in the forcign
planning proczeding has the centre of its main inlerests,
Article 23. Recognition of a fureign ptanning procecding
1. A loreipn planning proceeding shall be recognized i

{a) The applicalion meets the requircments of article 21, paragraphy
2and 3,

(h)  The proceading is a planning procceding within the meaning of
articls 2, sobparagraph (p); and

(¢} The application has been submitied to the comrt referred to in
article 3.

2. Ap application for recopnition of a foreign planning procecding shall
be decided upon at the earliest pussible time.
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3. Recognition may be modified or terminated if it iy shown that the
prounds (or granting it were fully or partially lacking or have ceased to exist.

4. Forthe purposes of paragraph 3, the group representative shall inform
the court ot material changes in the status of the foreign planning proceeding
ar i the status of its own appeintment oceurring after the application for
recognition is made, as well as changes that might bear wpen the relict
granted on the basis of rccognition,

Article 24, Relief that may be granted upon recognition of a foreign
planning
proceceling

1. Upon recognition of a loreign planning proceeding, where necessary
o preserve the possibility of developing or implementing 4 group
insolvency solution or 1o protect, preserve, realize or enhance the value of
assets of an enterprise group member subject lo or participating in the
forcign planning proceeding or the interests of the creditors of such an
enterprise  group member, the court, at the request of the group
representative, may grant any appropriate reliell including:

(a) Extending any relief pranted under article 22, paragraph 1;

(b)  Staving ecxceution apainst the assets of the enterprise group
member;

{t) Suspending the right to transfer, encumbet, or otherwise dispose
of any assets of the enterprise group member;

(d} Stayipg any insolvency proceeding concerning the cnterprise
group member,

{c)  Staying the commencement or continuation of individual actions
or individual procesdings concerning the assets, rights, ohlipations, or
liakilitics of the enterprise group member;

{f In order to protect, preserve, realize or enhance the value of
assets for the purpose of developing or implementing a group insclvency
solution, entrusting the administration or realization of all or part of the
assets of the enterprise group member |peated in this State to an insulvency
representative appointed in this State, Where thal insolvency representative
is not able (o administer or realize all or part of the assets of the enterprise
group member located in this State, the group representalive or another
person desiguated by the court may be entrusted with that task;

{g) Providing for the ¢xamination of witnesses, the taking of
evidence, e the delivery of information concerning the asscls, affairs,
rights, ohligativns, or liabilities of the enterprise group member;

(h)  Approving arrangements eomcerning the funding of the enterprise
group member und authorizing the provision of finance under these fundimg
arrangements; and

{iy Cranting any additional relic{’ that may be available to an
insulvency represcntative under the faws of this State

2, Inorder to protect, preserve, realize or enhance the value of ussels for
the purposcs of developing or implemenling a group insalvency solulion,
the distribution of all or part of the enterprise group member's assets lacatcd
in this State may be entrusted to an inselvency represeniative appointed in
this State. Where that insolvency representative is not able to distribute l)
or part of the assets of the enterprisc group member located n this State, the
group representative or another person designatcd by the court may be
entrusied with that task,
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3, Relief under this article may not be granted wilh respect to the assers
and operations located in this State of any enterprise group member
participating in a loreign planning preceeding iF that cnterprise group
member is not subjecl to an insolvency praceeding, unless an insolvency
proceeding was ner cormmmenced for the purpose of minimizing the
commencement ol insolvency proceedings in accordance with this Law,

4, The courl muy refluse w0 grani relief under this article il such relief
would iniarfere with the administration of an insolvency proceeding taking
place where an enterprise group member participating [n the foreign
planning proceeding has the centre of its main interests.

Article 25. Participation of a group representative in proceedings in this
State

1. Upon recognition of a foreign planming proceeding, the group
representative may participate in any procecding concerning an enterprise
aroup membet that s participating in the forcign planning proceeding.

2. Ihe court may approve parlicipation by a group representative in any
insolveney procecding in this State concerning an enterprise group member
that is not participating in the foreipn planning proceeding.

Article 26. Approval of a group insolvency solution

1. Where a group ingolveney solution affects an enterprise group member
that has the centre of its main interests or an establishment m this State, the
portion of the group solution affecting that enterprise group member shall
have effect in this State once it has received any approvals and
confirmations tequired in accordance with the law of this State.

2 A group representative (s entitled to apply dirsctly w a courl in this State
to be heard on issues relatcd to approval and implementation of a group
insolvency solution.

Chapter 5. Protection of creditors

Article 27, Protection of creditors and viher interested persons

1. In granting, denying, medifying or terminating relief under this Lavy,
the court must be satisfied that the inlerests of the ereditors of each
enterprise group member subjoet to ot participating in a planning proceeding
and other interested persons, including the enterprise proup member subject
to the relicl” to be granted, arc adequately proteeted,

2. The courl may subject relief granted under this Law to conditions it
oo :ry appropriate, including the provision of security.

3. The vourl may, at the request of the group representative or a person
allecied by reliel granted under this Law, or at its own motion, medify or
terminate such reliel,

Chapter 6, Treatment of foreign claims

Arti¢le 28, Undertaking on the treatment of Tareign claims: nen-main
proceedings

I.  To minimize the commencement of non-main proceadings or lucilitate
the treatment of claims in an enterprise group insolvency, a claim that could
be brought hy 2 creditor of an enterprise proup member in 8 non-main
proceeding in another Stale may be treated in a main proceeding commenced
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in this State in accordance with the treatment it would be accorded in the
non-main proceeding, provided:

{a) An uadertaking te accord such treatment is given by the
insalvency representative appointed in the main proceeding in this State.
Where a group representative is appointed, the undertaking should be given
jointly by the insolvency representative and the group representalive;

{k) The underlaking meets the formal reyuirements, if any, of this
State; and

{cy  The court appreves the treatment 1o be soeorded in the main
procoeding.

2. An undertaking piven under paragraph | shall be enivrecable and
binding on the insolvency estate of the main procecding.

Article 29. Powers of the court of this State with respect te an
undertaking nnder article I8

If an insolveney representative or a group representative lrom another
State in which a main proceeding is pending has given an undertaking in
accordance with article 28, a court in this State, may:

{a) Approve the treatment to be provided in the foreign main
pracecding to the claims of creditors lecated in this State; and

(b)  Stay or decline to commence a nun-main proceeding.

Part B. Supplemental provisions

Arlicle 30, Undertaking on the creatoent of foreglgn claims: main
proceedings

To minimixzc the commencement of matn proceedings or to facilitale
the treatment of claims that could otherwisc be brought by a crediler in an
insolvency procecding in another $tate, an insolvency reprascolative of an
enterprisg froup member or a group representative appointed in fhis State
may undertake to accord to those claims the reatment in this State that they
wuould have received in an insolvency proceeding in thar other State und the
courl in this Stare may approve Lhat treatment. Such undertaking shall be
subject to the formal requirements, if any, of this State and shall be
enforceable and binding om the insolvency estate,

Article 31, Powers of a cowrt of this S1ate with respect to an undertaking
under article 30

If an insolvency representative or a group representative lrom another
State it which an insolvency progecding ig peonding has piven an
undertaking under articlz 30, a court in this Stale may:

(a) Approve the treatment in the foreign inselvency proceeding ol
the ¢laims of creditors Jocated in this State; and

(b)  Stay ar decline to commence a main proceeding.

Avrticle 32, Additional relicf

I, If, upon recognition of a foreign planning proceeding, the court is
satisfied that the interests of the creditors of affectcd cnterprise group
members would be adequately protected in that proceeding, particularly
where an undertaking under arlicle 28 or 36+ has been given, the coure, in
addition 1o granting any reliel deseribed in article 24, may stay or decline to
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commene: an insolvency proceeding in this State with ruspect 1o any
enterprise group member participating in the forcign planning proceeding.

2, Notwithstanding article 26, if, vpon submission of a propoesed group
insolvency solution by the group representative, the court is satisficd that
tha interests of the creditors of the affected enterprise group member are or
will be adequately protected, the court may approve the relevant portien of
the group ingelvency solution and grant any reliel deseribed in article 24
that is ncecssary for implementation of the group insolvency solution.
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