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Determlmng COMI from the US Perspectlve—the Basms

Time: “[A] debtor’s COMI should be determined based onits activities at or around the time the
chapter 15 petition isfiled” Moming Mist Holdings Ltd v: Krys (In re Fairfield Sentry Ltd), 714
E3d 127, 137 (2d Cix: 2013).

Adivities: SPhinX Factors: “The location ofthe debtor’s headquarters; the location of those who
actually manage the debtor ... ; the location ofthe debtor's primary assets; the location ofthe
majority ofthe debtor’s creditors or ofa majority of the creditors who would be affected by the
case; and/or the jurisdiction whose law would apply to mostdisputes.” In reSPhinX, Ltd, 351
BR 103, 117 (Bank: SDNY. 2006)” These factors are a “helpful guide, but not exclusive or
necessarily dispositive. In re Fairfield Sentry, 714 BR. at 137. What's really important: the COMI
needs to be “ascertainable by third parties” Id
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Determining COMI from the US Perspechve—Noteworthv Cases
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Sanjd

* S Goup wasabigs private, famironned dfitdd sarvies: group of ampanss.

*  Assets inCanadg the USand the Midde East

*  Nowihstanding thesgniiant cperatins dfthe Sanjd Group inthe US (mare than 50%df revenues) and the dbjedians ofanad hoc acammiitee: of senior unseared. bandhdders: the
USBankuptry  Court found the Sanid Gaup's COMIwas in Canada and granted aChapter 150rder recgnizing the Canadian proceedings as“fareign main” proceedings

*  Rebvant fadars kading tofinding ofCOMIin Canada induded:

integrated nature of the Sanjel Group’s business;

location of directors and senior management of Sanjel Corp.;

location of banking and financial reporting functions of the Sanjel Group;

supply chain strategy and direction for the Sanjel Group were centralized in Calgary; and

policies, procedures, operating manuals and operating practices were developed, updated and administered out of Calgary.

Ocen Rig

+  Pro(OMishiting @se: ot bded totheloatin of: ) beard 193 ampany diers @) gperatins () batin dasets (‘Obodsarﬂrandsam(vl)mmng
adiviies. InreQan Ry UDWIn; 570BR 687,698(BR SDNY. 201 aurt ao paid spedal attentin tondtie to aedinrs: o rebatid

e “lako does not matter that UDWk dassfied as“exemipted” under the Cayman Campenies Lawy even though * ammmdmmlysiansamemsmhtﬁBtmrmlys adiviies i
the Cayman Isand$ Idat705.

«  Butwhats enough to ensure aCOMI shif? Wesl dantknow
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Determining COMI from the Canadian Perspechve—the Basu:s

* (Canada hasadopted the Model Law.
* Statutory Framework CCAA Part IV - Cross-Border Insolvencies:

o Section 47 of the CCAA provides for mandatory recognition ofa foreign proceeding
(whether main or non-main) once the statutory pre-conditions are met.

o Similar COMI determination to US. Courts look to “nerve centre”.

L 8- LLI\LL[\ "—-” MBE
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Determmlng COMI from the Canadian Perspechve—CHC Hellcopters

 CHC was formed in 1947 as a British Columbia, Okanagan Valley crop-spraying company.

* 43 companies operating as CHC Helicopters filed voluntary petitions in the US Bankruptcy
Court (Dallas) for relief pursuant to Chapter 11 ofthe Bankruptcy Code.

* Five of the debtor companies were Canadian entities.

* Attime of filing, CHC operated inover a dozen countries, employed approximately 3,800
employees woridw1de and had outstanding funded debt obligations inthe aggregate amount
of approximately US$1.6 billion.

* CHC was a BG-bom company; perceived (atleast in BC) asalocal company and listed
Vancouver as its head office onits website, BUT the Court decided COMI on the basis of the
facts at the time offiling and with regard to issues of comity and cooperation between
Canadian and US courts.
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Determmmg COMI from the Canadian Perspecuve—CHC Hellcopters

Despite initial opposition in Canada, the Canadian Court found the COMI of CHC in Texas for a
variety of reasons, including:

* most senior management was located in Texas;

* most ofthe material strategic and corporate decisions were made in Texas;
* the business of the CHC group was operated on a consolidated basis; and

* the majority of creditors were located in the US.

OSS-EORDER

Cayman Islands—CHC HeIlcopters

* ReCHC Group Ltd, Grant Court, 24 January 2017 (Unreported).

* CHC Group Ltd. , the group parent, is a Cayman incorporated company that wanted to
obtain stay of proceedings and promote restructuring plan in Cayman.

* Properremedyis to seekappointment of provisional liquidators under Companies Law
after presentation of winding up petition against company

* Problem: Unless authorized by articles of association or a shareholder resolution,
company directors cannot cause company to present winding up petition against itself:
Companies Laws.94(2) and Re China Shanshui Group Limited, 2015 (2) CILR 255. CHC
did not have authority to do so under articles or from shareholders.

* Solution: Have a “friendly” creditor present a winding up petition, then the company
makes application for appointment of provisional liquidators. CHC entity from
Luxembourg holding intercompany debt presented winding up petition.
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Cayman Islands—CHC Helicopters

Court accepted this workaround, finding that English case In re Emmadart Ltd,
[1979] Ch 540, affirms that management objective is concerned with carrying on the
company’s undertaking, while winding up objective is concemed with its stoppage.
This is the common law principle behind Companies Law s94(2) but is not
applicable with respect to an application by a company for PLs/restructuring.
Because purpose of the CHC application was to propose a scheme of arrangement, it
is not contrary to law or good practice. The Court granted the application and
appointed the provisional liquidators.

Court did not address effect of Order 4, rule 6 of the Companies Winding Up Rules,
which appears to restrict a company’s application for appointment of provisional
liquidators to circumstances where the company itself presented the winding up
petition.

OSS-BORDLEIR Moves

OLVENCY BLROGHAN

Ocean Rig & COMI Shifting
I reOcaan Rig UDW Inc etdl, US Bkey Ct SDNY, 17-10736, 24 August 2017.

Re Ocean Rig UDW Inc & Ors, Grand Court, 18 September 2017 (Unreported).

Until sometime in 2016, each company had its COMI in the Marshall Ishnds (‘RMI”). In 2015, parent
redomidled to Cayman; subsidiaries remained incorporated in RML Nostatutory restruduring regime in RML
In anticipation of maturity date on significantnotes and intended restructuring efforts, companies took steps to
shift COMI to Cayman Ishinds, with plan to seek provisional liquidation in Cayman, promote Cayman schemes
of arrangement; and have proceedings and schemes recognized under Chapter 15in the United States.
Established connections to Cayman: opened offices, appointed Cayman resident directors and officers; held
board meetings, changed contractual notices to Cayman address,gave publicnotice of Caymanaddress, opened
bank acoounts, maintained corporate records and held restrucuring meetings.

US courtrecognized Cayman provisional liquidation as foreign main proceeding Schemes were accepted and
sandioned in Cayman and then recognized in the US.
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Non-Statutory Recognition in Cavman

* Re China Agrotech Holdings Limited, Grand Court, 19 September 2017
(Unreported)

* China Agrotech was Cayman incorporated, listed on Hong Kong Stock
Exchange and subject to liquidation proceeding in Hong Kong

 HK liquidators applied for recognition in Cayman, permission to promote a
Cayman scheme of arrangement, stay of proceedings and treatment as joint
provisional liquidators

* Cayman statutory recognition regime is based on jurisdiction of
incorporation, not COMI — Companies Law Part XVII

* I[ssue was whethera common law power to recognize and assist existed and
should be exercised as requested

Non-Statutory Recognition in Cayman

Court found that common law power existed to recognize and assist foreign proceedings and liquidators where
drcumstancesjustify and subject to limitationson its use,evenwhere appointed in a jurisdiction other than jurisdiction of
Incorporation.

Power can be exercised to grant relief based on domestic substantive and procedural law; but cannot extend statutory
relief where the statute does not apply —this follows Singulars vPWG, [2014] UKPC 36

Courtexercisedpower because: (@) the HKliquidators required relief to promote parallel schemes inHK and Cayman, (b)
there was no likdihood of an application for winding up order being made in Cayman, (c) company had substantial
comection to HK; (d) no evidence of benefit of Gayman windingup, (€) no policy reason requiringlocal proceeding (f)
powerto promote scheme in nameof compary available under Cayman law and (g) liquidators entitledto actunder HK
law,

Would notexercise power to allow HKliquidators to act“asif” they were Cayman provisional liquidators or grant stay of
proceedings “as if” Cayman liquidators appointed This relief went beyond what Privy Counci said is permissible in
Singularis v PwC But Gourt did direct that any actions commenced agpinstcompany would be heard by samejudge to
adlow case management functiordlly equivalent toa stay:
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Brazil has not adopted the Uncitral Model Law

* Brazilian Bankruptcy Law (Federal Law No. 11.101/2005): Article 3.
The courts of the venue of the debtor’s main establishment or of the
branch of a company headquartered outside Brazil are competent to
ratify extrajudicial reorganization plans, grant judicial reorganizations
or declare bankruptcy.

* But the Federal Government is about to propose a reform of the
Bankruptcy Law to Congress. One of the proposals includes the
adoption of the Model Law.

 PL 1572/2011 - New Commercial Code - also contains a chapter on
cross-borderinsolvency.

* OAS, Agravo Regimental No. 2084295-14.2015.8.26.0000/50000,
Appellate Court of the state of Sao Paulo.

* 0GX, Agravo de Instrumento No. 0064658-77.2013.8.19.0000,
Appellate Court of the state of Rio de Janeiro.

In both cases, the Appellate Courts decided that foreign companies
that are merely financial vehicles for Brazilian companies can file
for judicial reorganization in Brazil together with the other
companies in the same economic group.
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The courts” arguments indude:

* the foreign companies only served as vehides for the Brazilian companies to issue debt securities
and raise money abroad to explore certain operational activities in Brazil;

* the foreign and national entities form a single economic group that develops asingle business
activity,

* the funds to pay the debts ofthe foreign companies come from the business activities that the
Brazilian companies develop in Brazil; and

* business dedisions were made in Brazil and the relationship between the Brazilian and the foreign
companies was dearly one of subordination rather than of coordination.

Brazilian Cases

Arguments against allowing foreign companies to file for JR in Brazil indude:

* ifthe debtors do not comply with the terms of the reorganization plan, the court cannot place the
foreign companies into bankruptcy - creating an unacceptable legal advantage to foreign entities;

* reorganization in Brazl creates uncertainty because it would subject foreign areditors to payments
in adifferent country and subject them to jurisdictional laws that are different from those the parties
agreed upon in their agreements;

* in order toaccept a Brazilian court’s jurisdiction to process a foreign company’s request for
reorganization, itis necessary to substantively consolidate the assets of said companies; and

* Brazilian law cannot be applied and its remedies cannot be used to protect foreign companies
without violating the sovereignty of each country:
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Brazilian Cases

O], judicial reorganization No.(0203711-65.2016.8.19.0001,
7% Business Court of Rio de Janeiro
* Badkground fads:
o The judidal reorganization was filed by a group of companies, induding two Dutch
companies.
o Suspension of payment proceeding was initiated in the Netherlands and later converted into a liquidation.
* Holding
o The dedsion toliquidate the companies inthe Netherlands has to be recognized by the Superior Court of
Justice ifitisto produce effeds in Brazil
o The Dutch trustee could file petitions in Brazil, but the officers of the companies would continue to
represent the Dutch companies.

ANUCOC \ \
SOIVENCY FROGHANL ot

-------- Section 109 and Chapter 5

* Inre Bamet, 737 E3d 238, 247 (2d Cir 2013): Case couldnit be recognized because FR failed to prove that
the debtor had assets, domicile, ora place of business in the US as required by § 109(a). Court held that
§ 109 applies to Chapter 15 by the plain meaning of statutory interpretation: § 103(a) says “(@) ... this
chapter [1]...applfies] in acase under chapter 15” and thus since § 109(a) is in chapter 1, itapplied.

* Inre Bemamara Consuiting as, No. 1313037 (Banke: D. Del Dec. 17, 2013) (Bank: Judge Gross): Court
refused to apply the reasoning from Bamet, reasoning that the requirements of§ 109(a) do not applyho
Chapter 15. “Section 1502 defines Debtor as an entity that is the subject of a foreign proceeding, An
there was nothing in Section 1502 which reflects upon a requirement that Debtor have assets”

* Inre Forge Grp Power Pty Ltd, No. 17-cv-02045 (ND. Cal. Apr 12, 2017): “When a Chapter 15 is initiated
because the person in charge of the proceeding inanother country delivers aretainer chedk to alawyer
who is going to be involved in the Chapter 15, that is not asufficient identification of property that I believe
Congress had in mind”’
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Section 1509(f)

1509(b}. IfaFR dbtains reaognition, then: (1) FRhas capadty tosue and be sued; (2) FR mayapply diredly toaUScourt for relief and (3) all US courts
must grant comity and aooperation.

1509 Nowithstanding anything above, if the FR doesnt getreaognition ardoesnt reaognition, the FR can still exerdse o
ailecI@a'IeawrmadamMBﬂlepr(pethcfﬁled get et ammiybet o et

Sowhat happens ifthe FR seeks relief ina US court without dbtaining recognition first?

\erga vMcGraw Hil Fin Inc,No. 652410/2013 2015 WL4627748 & *13(NY Sup. G: July 31, 2015)
(La:kof(lmer 15 recogniion did not affect standing ina fiaud case because “Paintiffs  did not bring this case with
the express purpose of assisting or fadlitating their insolvency proceedings’) and Orchard Enter NYInc v
Rajordsllc)i 2011 USLexis 228% (SDNY Mar4,2011) (comity denied becase forgign liquiditors did not obtain
recogiion

Fetersen Enegia Inversorg, SAU vArgentine Republc; No.150v-2739 (LAP), 2016 WL 4735367, & *10(SDNY.

St 9,2016): "Ihelgs]aﬁve history of§1509() indicates thet itisinended tobe a ‘limited exepion” and

al “account recavable’ esaneem;ie of‘adam which ispropaty  ofthe debio’ HR REP 10931, pt 111011
e(ﬁ howeves; encompesses those daims ofthe debior thet existed tothelnimply orae

' nriqmdent bankuptey  and thel, therefore, donot involvethe cooperation anor

oourts with aforgign bankiuptey procesding

. vnxsomeu‘rso ‘-WEEEZGD :

Walter Energy Canada

» Walter US entities and Walter Canada entities commonly owned by Walter US (parent).

* The Walter US group filed voluntary petitions for relief under Chapter 11 of the US Bankruptcy
Code inJuly 2015 inthe US Bankruptcy Court in Birmingham.

* The Walter Canada entities were not included inthe Chapter 11 proceedings.
* In December 2015, the Walter Canada group sought protection under the CCAA .

* The Canadian proceedings were not recognition proceedings, given the Canadian entities were
not subject to the US proceedings.
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Section 363 and Chapter 15

* Sedion 1520: “(@) Upon recognition of aforeign proceeding that is a foreign main proceeding ... (2) sections 363....apply to
atransfer of an interest of the debtor in property that is within the territorial jurisdiction of the United States thesame extent
as in Chapter 7 or 11 proceedings. ..

e Sedion 1521: “(a) Upon reoogn]hon of aforeign proceeding that is a foreign proceeding, whether main or nonmain ... The
court may . . grant any appropriate relief, induding—(5) entrusting the adrrmstrahon ofall or part of the debtor’s assets
within the territorial jurisdiction of the United States to the foreign representative .

» Ihrekaifild Sentry Ltd, 768 F3d 239 (2d Cir 2014) (and again 690 Fed. Appx. 761 (Zd Cic May 22,2017)):

Congress spedfically directed courts, “[in interpreting [Chapter 15, ... [to] consider its international origin, and the
need to promoe an application of this chapter that is consistent with the application of simiar statutes adopted by
foreign jurisdictions””  But, “Chapter 15 does impose certain requirements and considerations that act as abrake or
limitation on comity’ The express statutory command that; ina Chapter 15 andlary proceeding, the requirements
of section 363 “apply ...tothe same extent " asin Chapter 7 or 11 proceedings, 11 USC. §1520(a)(2) (emphasis
added), is one such limitation. (internal diations omited).

« Whatabout nonmain proceedings?

\ “\,\. LLI\LLI\ "
fu.\:tam PRUCRAY

------- What is a “core” proceeding in a Chapter 15 case’f
11 USC §157(b)(2)(P)

(2) Core proceedings indude, but are not limited to -

(P) remgnition offoreign proceedings and other matters under chapter 15 of title 11.
11 USC §1521

(@ Upon rea)gntlon of aforeign proceeding, whether main or nonmain, where necessary toeffectuate the
purpose of this dapter and to proted: the assets of the debtor or the interests of the areditors, the court may; at

the request ofthe foreign representative, grant any appropriate relief, induding—

(7) granting any additional relief that may be available to atruste, ...
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In reBIuben Gaming Technologies, Inc, 554 BR. 841 (Bankr N.D IIL 2016)

*  Engaged in the development, sale and deployment of electronic gaming machines to casinos .

*  Licensed proprietary software to AGS LLC

*  Soonafter the commencement ofthe CCAA proceedings, Canadian court approved a sale of
substantially all of Bluberi's assets.

*  Commenced chapter 15 cases. As part ofthe order granting recognition, at the request of the
Foreign Representative, Court made section 365 ofthe United States Bankruptcy Code applicable
to Bluberi's chapter 15 cases.

*  After recognition was granted, AGS filed Motion to Compel Performance of Bluberi Gaming

Technologies Inc. Pursuant to 11 USC §365(n)(4), relating to AGS's efforts to obtain the source code
of the Bluberi gaming software licensed and operated by AGS sothat AGS would be able to replace

Bluberi as the servicer

@ LLI\LLI\ "ﬂ-wi
,’LWE\C\ PRUGHAM |

" InreBluberi Gaming Technologies, Inc, 554 BR 841 (Bankr ND. IIL 2016)

11 USC §365(n)4)

Unless and until the trustee rejects such contract, on the written request ofthe licensee the trustee
shall—

(A) to the extent provided in such contradt or any agreement supplementary to such
ocontrat—

(i) perform such contract; or

(i) provide to the licensee such intellectual property (induding any embodiment of such intellectual
propetty to the extent protected by applicable nonbankruptcy law) held by the trustee; and

(B) notinterfere with the rights of the licensee as provided in such contrad;, or any agreement
supplementary to such contrad, to such intellectual property (induding such embodiment),
induding any right to obtain such intellectual property (or such embodiment) from another entity.
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In re Bluberi Gaming Technologies, Inc, 554 BR. 841 (Bankr: N.D. Ill. 2016)

"Two separate bases for jurisdiction:
* Consideration of whether ornot to apply section 365(n)(4) isamatter ofbankruptcy law that
arises nowhere other than within the context ofa bankruptcy case.

* Theparties consented to the. court’s jurisdiction

@ LL I\LLI\ "-? ‘
; L‘:Lau:\ PRUCRAY

In re Bluberi Gaming Technologies, Inc, 554 BR. 841 (Bankr N. D I 2016)

Prerequisites to source code access as provided in the contract;:

*  When needed for repair if Bluberi failed to give explanation to undertake repairs;
*  Access given to employees with “need to now” basis only;

* Required to execute affidavit that, after use, no copies retained

Motion denied because AGS failed to establish acontractual right to performance sought under section
365(n)(4) ofthe Bankruptcy Code

“Here, the Definitive Agreement is unambiguous. The rights to access the source code setforth in
Section 14 [of the Definitive Agreement] do not allow for AGS to access the code for just any reason.
Instead, AGS's access rights are limited to those expressly set forth. Those rights do notindude an
unfettered right ofaccess or access for the purpose oftransitioning the Service Agreement”
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In relCP Strategic Credit Income Fund Ltd, 568 B.R. 596 (SD NY 2017)

*  Appeal of dismissal onin pan delicto grounds, of complaint by Joint Official Liquidators of debtor
funds against law firm DLA Piper LLP (US) alleging daims for aiding and abetting fraud, aiding and
abetting breach offiduciary duty and fraudulent trading under the Cayman Islands Companies
Law.

* (laims related to financial transactions orchestrated by ICP Asset Management and its President
resulting intransfers of $36 million of debtor funds to cover financial obligations owed by Tiaxx,
another investment fund managed by ICP. DLA represented ICP and Triaxx in connection with the
transactions.

«'/
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In relCP Strategic Credit Income Fund Ltd, 568 B.R. 596 (SD. NY 2017)

*  Bankruptcy court dismissed and liquidators appealed to district court. DLA Piper argued that
district court should treat bankruptcy court decision as proposed findings offact and condusions
of law (reviewed by district court de novo matters to which aparty has objected) rather than final
order (for which findings offact reviewed for dear error and condusions oflaw de novo) because
the bankruptcy court lacked jurisdiction to decide “non-core” matters in the proceeding,

* District court dedined todo so “as it is dear that the Bankruptcy Court had jurisdiction over any
non-core daims by virtue of DLA Piper consenting toits jurisdiction” by removing the litigation
from state court because itwas related to the bankruptcy case and the moved to dismiss in the
bankruptcy court, “therefore cho|osing] Bankruptcy Court as the forum in which they wished to
litigate the case” constituting “implicit consent”
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Third-Party Releases in Chapter 15

* Restructurings through, eg, Schemes of Arangement in UK and former Commonwealth
countries, may utilize non-consensual releases by creditors of the debtor of non-debtor entities.

* Innon-chapter 15USbankruptcy cases, third-party releases may be limited or prohibited entirely:

* Tension with chapter 15 cases, where recognition may indude comity to foreign court to enforce
third-party releases?

* Inre Millennium Lab Holdings, 1] LLC

Opt-Out Lendersv. Millennium Lab Holdings I, LLC, No. 16-110-LPS,2017 WL
1032992 (D. Del. Mar. 20, 2017)

Opinion, Case 15-12284-LSS [Docket No. 476] (Bankr. D. Del. Oct. 3,2017)

Investiment Fund Redemption Credltors |

Pearson v Primeo Fund, [2017] UKPC 19
*  Important case for investment fund insolvencies.

* Dispute over (a) effect of redemption provisions in company’s articles of
association and Companies Law and (b) priority of redemption creditors in
winding up.

*  Board found that upon shares being redeemed in accordance with articles,
shareholder becomes creditor for the amount of redemption price payable
- payment before liquidation is not required and the period allowed for the
company to make payment does not affect redemption.

*  Board confirmed that redemption creditors are subordinate to ordinary
creditors by operation of Companies Law s49(g).

109





