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I. STANDING ISSUES 
 
A. What Happens When a Bankruptcy Trustee is Unwilling to Pursue a 

Fraudulent Transfer Claim?  
 

 This issue arises in two distinct contexts.  In certain cases, for a variety of different 
reasons, a Chapter 7 trustee may be hesitant to pursue a fraudulent transfer claim even though 
your creditor client believes it is a viable one.  The other time this issue arises is when a Chapter 
11 debtor refuses to do so either because the debtor-in-possession doesn’t believe the claim is 
worth pursuing or doesn’t want to for personal or business reasons. 
 
 In the former case, one option available to a creditor is to ask for the appointment of an 
alternative trustee at the first meeting of creditors.  This rarely used option provides a creditor 
with the absolute right to have an alternative trustee appointed as long as the statutory 
requirements are met, which includes demonstrating that the petitioning creditor possesses at 
least 20% of the claims and the proposed trustee is otherwise qualified.  See 11 U.S.C. § 702. 
 
 The other alternative, which is one rarely used, allows a creditor in certain instances to 
request the abandonment of the claim if the trustee is otherwise unwilling to pursue it even with 
the assistance and encouragement of the creditor.  In certain instances, if the trustee concedes 
that the claim has no value for the estate, the Court will allow for the abandonment of the claim 
back to the creditor, which under State law would normally have the right to pursue it. 
 
 The majority of the Federal Circuit Courts of Appeal have allowed creditors to pursue 
fraudulent transfer claims when; 1) the Bankruptcy Court approves the creditor’s standing; 2) the 
trustee is unwilling or unable to assert the claim or causes of action on behalf of the estate; and 
3) allowing the creditor to pursue the claims is likely to benefit the estate. 
 
 Instead of trying to pursue the claim in a Chapter 11, a more common option is for the 
creditor to request either the appointment of an independent trustee for the Chapter 11 case or 
even conversion in extreme cases to a Chapter 7.  Interestingly enough, a Chapter 11 debtor’s 
attorney needs to be very cognizant of this possibility when filing a Chapter 11 case.  
Inexperienced lawyers oftentimes forget that their clients are reposed with an absolute statutory 
duty to take appropriate steps to maximize recovery for creditors and ignoring potential recovery, 
either because of a preferential or fraudulent transfer, can lead to the unpleasant result of having 
a Chapter 11 trustee assigned or even the case being converted. 
 
 This of course forces a lawyer from the onset to have to consider whether it even makes 
sense to ever try to place an individual into a Chapter 11 bankruptcy if that individual has 
engaged in extensive transactions with insiders or friendly parties which could trigger 
preferential or fraudulent transfer claims.  It’s very difficult to successfully convince creditors or 
a bankruptcy judge that your client is dealing in good faith when target defendants consist of 
family members or individuals with close personal relationships with the debtors. 
 
 It’s not impossible to successfully represent debtors in such a situation, but it is 
absolutely crucial that you recognize the sensitivity of the situation. 
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B. When Can a Creditor Pursue a Fraudulent Transfer Claim Even if the 

Trustee Has Done So?  

Since a bankruptcy trustee is empowered to pursue fraudulent transfer claims 
implemented by the debtor, creditors pursuing those claims pre-bankruptcy usually have to defer 
to the trustee and are no longer allowed to pursue such claims.  In certain cases, this can be very 
frustrating to the creditor, especially in cases in which the creditor does not believe that the 
trustee has exhausted all recourse. 

 
In this situation, the creditor cannot rely upon arguments that the trustee has abandoned 

such claims since the trustee has not. 
 
Though there is little case law on this issue, the case law all suggests that a creditor is 

limited from bringing those claims to circumstances in which the claims against third parties 
transferees are not based upon fraudulent transfer or similar theories.  

 
Judge Haines, in Hoyt v. Aerus Holdings, L.L.C., 447 B.R. 283 (Bkrtcy. D. Ariz. 2011), 

prevented creditors from pursuing third parties and concluded that claims owned by the 
bankruptcy trustee could not be pursued by those creditors unless the bankruptcy trustee has 
abandoned those claims.  He so ruled in the face of creditor arguments that the claims being 
pursued by them could be differentiated from traditional fraudulent transfer claims. 

II. SECTION 546(E): SAFE HARBOR PROVISIONS 
 

A. Background 

The Bankruptcy Code protects certain transferees from suffering avoidance and recovery 
of pre-petition transfers in certain financial transactions.  One of those protections is 11 U.S.C. § 
546(e).   

Section 546(e) protects from avoidance (i) margin payments and settlement payments 
when the payment is made by, to, or for the benefit of a commodity broker, forward contract 
merchant, stockbroker, financial institution, financial participant, or securities clearing agency, 
and (ii) transfers by, to, or for the benefit of those parties in connection with a securities contract, 
commodity contract, or forward contract.  It does not protect any transfer that is made with actual 
intent to hinder, delay, or defraud creditors.  Section 546(e) provides:   

Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the 
trustee may not avoid a transfer that is a margin payment, as defined in section 
101, 741, or 761 of this title, or settlement payment, as defined in section 101 or 
741 of this title, made by or to (or for the benefit of) a commodity broker, forward 
contract merchant, stockbroker, financial institution, financial participant, or 
securities clearing agency, or that is a transfer made by or to (or for the benefit of) 
a commodity broker, forward contract merchant, stockbroker, financial institution, 
financial participant, or securities clearing agency in connection with a securities 
contract, as defined in section 741(7), commodity contract, as defined in section 
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761(4), or forward contract, that is made before the commencement of the case, 
except under section 548(a)(1)(A) of this title. 

As courts have recognized, the safe harbor’s purpose is to “protect[] the market from 
systemic risk and allow[] parties in the securities industry to enter into transactions with greater 
confidence” – to prevent “one large bankruptcy from rippling through the securities industry.”  
Grede v. FCStone, LLC, 746 F.3d 244, 252 (7th Cir. 2014).   

 
Defendants have creatively invoked section 546(e) in response to fraudulent transfer and 

preference attacks.  Much litigation has surrounded whether the defendant invoking section 
546(e) qualifies as one of the parties subject to the safe harbor, whether the payment is a 
settlement payment, and whether a transfer even occurred.  While section 546(e) is not limited in 
application to leveraged buyouts, this litigation has often arisen in the context of leveraged 
buyouts.  Compare Kaiser Steel Corp. v. Pearl Brewing Corp. (In re Kaiser Steel Corp.), 952 
F.2d 1230 (10th Cir. 1991) (held, consideration paid to shareholders for stock in connection with 
LBO were “settlement payments” protected by section 546(e) safe harbor), cert. denied, 112 S. 
Ct. 3015 (1992); Lowenschuss v. Resorts Int'l, Inc. (In re Resorts Int'l, Inc.), 181 F.3d 505, 514-
16 (3d Cir. 1999) (same); Quality Stores, Inc. v. Alford (In re QSI Holdings), 571 F.3d 545, 550 
(6th Cir. 2009) (held, payments to selling shareholders in LBO of privately held securities 
insulated by § 546(e)); Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 987 (8th Cir. 2009) 
(same); with Munford v. Valuation Research Corp. (In re Munford, Inc.), 98 F.3d 604, 610 (11th 
Cir. 1996) ("regardless of whether the payments [to shareholders] qualify as settlement 
payments, section 546(e) is not applicable since the LBO transaction did not involve a transfer to 
one of the listed protected entities"; intermediary bank was not a transferee because it never 
obtained beneficial interest in payments to shareholders), cert. denied, 118 S. Ct. 738, and cert. 
denied, 118 S. Ct. 739 (1998). 

 
Avoidance action defendants should evaluate at the commencement of the action whether 

they have an argument that section 546(e) insulates them from having to disgorge payments that 
may otherwise qualify as fraudulent transfers or preferences. 

B. Recent Developments   

The Seventh Circuit recently joined the Eleventh Circuit and split with the Second, Third, 
Sixth, Eighth, and Tenth Circuits by holding that financial institutions serving as a mere conduits 
cannot insulate an ultimate transferee from avoidance risk when neither the debtor nor the 
ultimate transferee falls under the safe harbor protection of section 546(e).  The U.S. Supreme 
Court will resolve: 

In FTI Consulting, Inc. v. Merit Management Group, LP, 830 F.3d 690 (7th Cir. 2016), 
the Seventh Circuit held that a transfer that occurs through a mere conduit qualifying for 
protection under section 546(e) does not protect the transfer from avoidance when neither the 
debtor nor the true transferee qualifies for protection under the safe harbor.  There, the debtor 
purchased shares of another entity before it commenced a bankruptcy case.  Neither the debtor 
nor the selling shareholder was a commodity broker, forward contract merchant, stockbroker, 
financial institution, financial participant, or securities clearing agency that would be subject to 
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protection from avoidance under section 546(e).  But the parties conducted the equity purchase 
through Citizens Bank of Pennsylvania, as escrow agent, and borrowed money from Credit 
Suisse and other lenders to pay for the equity.  The litigation trustee appointed in the debtor’s 
bankruptcy case sued the selling shareholder, alleging that the transaction was a fraudulent 
transfer, and sought to avoid and recover the purchase price.  In response, the selling shareholder 
argued that because the transfer was made through Citizens Bank and Credit Suisse was 
involved, the transfer was made “by or to” a financial institution and thus protected by the safe 
harbor.  Relying on its prior decision in Bonded Fin. Servs., Inc. v. European Am. Bank, 838 F.2d 
890 (7th Cir. 1988), the Seventh Circuit held that the selling shareholder did not qualify as a 
“transferee” entitled to protection under section 546(e), as the intermediate financial institution 
never had “dominion over the money” or “the right to put the money to [its] own purposes.”  FTI 
Consulting, 830 F.3d at 695.  Neither the debtor nor the selling shareholder were “parties in the 
security industry”; they were “simply corporations that wanted to exchange money for privately 
held stock.”  Id., at 696.  The Seventh Circuit thus refused to “interpret the safe harbor so 
expansively that it covers any transaction involving securities that uses a financial institution or 
other named entity as a conduit for funds.”  Id.   
 

The Seventh Circuit’s decision departs from decisions of the Second, Third, Sixth, 
Eighth, and Tenth Circuits, which interpret section 546(e) to include transfers through conduits 
as protected.  In re Quebecor World (USA) Inc., 719 F.3d 94 (2d Cir. 2013); In re Resorts Int’l, 
Inc., 181 F.3d 505, 516 (3d Cir. 1999); In re QSI Holdings, Inc., 571 F.3d 545, 551 (6th Cir. 
2009); Contemporary Indus. Corp. v. Frost, 564 F.3d 981, 987 (8th Cir. 2009); In re Kaiser Steel 
Corp., 952 F.2d 1230, 1240 (10th Cir. 1991).  The Seventh Circuit’s decision is in line with the 
Eleventh Circuit.  Matter of Munford, Inc., 98 F.3d 604, 610 (11th Cir. 1996).   

The U.S. Supreme Court recently affirmed the Seventh Circuit ruling, unanimously 
holding that, in construing the “safe harbor” of Bankruptcy Code section 546(e), the only 
relevant transfer is the overarching transfer that the trustee seeks to avoid; the mere presence of a 
“financial institution” in the component parts of the transaction does not trigger application of 
the safe harbor.  Merit Management Group, L.P. v. FTI Consulting, Inc., 138 S. Ct. 883 (2018). 
 

III. VALUATION OF AVOIDANCE ACTIONS 
 
Sample motion attached.  
 

IV. FRAUDULENT TRANSFER ISSUES        

A. IRS 10-Year Lookback Period 

When a trustee brings a claim under § 544(b), he or she is “standing in the shoes” of an 
existing creditor with an actual claim who could avoid the transfers in question.  See Sender v. 
Simon, 84 F.3d 1299, 1304 (10th Cir. 1996).  Section 544(b) confers no greater rights on a 
trustee than a creditor would have against the defendant under state law.  Thus, if the applicable 
statute of limitations would bar a creditor from bringing an action on the petition date, then the 
trustee is also barred.  See Rosania v. Haligas (In re Dry Wall Supply, Inc.), 111 B.R. 933, 936 
(D. Colo. 1990).   
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Under the Uniform Fraudulent Conveyance Act, a fraudulent transfer claim must be 

brought within four years from the transfer date, or, if the claim alleges actual fraudulent intent, 
within the later of four years from the transfer date or one year after the transfer could reasonably 
have been discovered by the claimant. However, when the IRS is an actual unsecured creditor of 
the debtor, the trustee may stand in the shoes of the IRS.  The IRS is a sort of “super creditor” 
that, under federal law, is not bound by state statutes of limitation.  United States v. Spence, 2000 
WL 1715216 at *3 (10th Cir. Nov. 15, 2000) (“[T]he United States is not bound by state statutes 
of limitation . . . in enforcing its rights.”).  The Internal Revenue Code allows the IRS to collect 
outstanding tax liability from a transferee of property of the delinquent taxpayer.  See 26 U.S.C. 
§ 6901(a)(1)(A); Scott v. Commissioner, 236 F.3d 1239, 1241 (10th Cir. 2001).  In doing so, the 
IRS must first establish liability under applicable state law, such as a fraudulent transfer statute.  
Scott, 236 F.3d at 1241.  Then the Internal Revenue Code replaces the state statute of limitation 
with its own time deadline unrelated to the date of transfer.  The IRS’s collection efforts are 
governed by 26 U.S.C. § 6502(a), which gives the government “ten years from the date of the 
[tax] deficiency assessment to institute a proceeding to collect on the assessment.”  Spence, 2000 
WL 1715216 at *3.   

 
A majority of courts that have the addressed this issue agree that a trustee pursuing 

claims under § 544(b) may invoke the Internal Revenue Code’s longer statute of limitations so 
long as the IRS is an actual unsecured creditor in the debtor’s case.  See Ebner v. Kaiser (In re 
Kaiser), 525 B.R. 697, 711-12 (Bankr. N.D. Ill. 2014); Alberts v. HCA, Inc. (In re Greater Se. 
Cmty. Hosp. Corp. I), 365 B.R. 293, 304 (Bankr. D.D.C. 2006); Shearer v. Tepsic (In re 
Emergency Monitoring Technologies, Inc.), 347 B.R. 17, 19 (Bankr. W.D. Pa. 2006); G-I 
Holdings, Inc. v. Those Parties Listed on Exhibit A (In re G-I Holdings, Inc.), 313 B.R. 612, 635 
(Bankr. D.N.J. 2004); Osherow v. Porras (In re Porras), 312 B.R. 81, 97 (Bankr. W.D. Tex. 
2004).   

 
At least one court has disagreed with these holdings, concluding that it was not Congress’ 

intent in passing § 544(b) to vest a bankruptcy trustee with the sovereign powers of the IRS.  
Wagner v. Ultima Homes, Inc. (In re Vaughn Co.), 498 B.R. 297, 304-05 (Bankr. D. N.M. 2013).  
The Vaughn Co. court engaged in an extensive analysis of the policy behind statutes of limitation 
like 26 U.S.C. § 6502, such as the protection of sovereign immunity.  The court concluded that, 
since those policy purposes are not present when a trustee invokes § 544(b), the trustee should 
not have the benefit of the longer statute of limitations.   

 
On the other hand, the plain language of § 544(b) refers to the trustee having the power to 

avoid transfers that are voidable under “applicable law.”  11 U.S.C. § 544(b)(1)  There is no 
indication that this phrase is limited to state law.  In fact, the Supreme Court has held that this 
same phrase used in another statute of the Bankruptcy Code is not limited to state law.  See 
Patterson v. Shumate, 504 U.S. 753, 758 (1992).  Nor is there any prohibition against the IRS 
serving as the “creditor holding an unsecured claim” in § 544(b).  11 U.S.C. § 544(b)(1); see also 
In re Kaiser, 525 B.R. at 714 (rejecting Vaughn Co. court’s analysis).   
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B. Dominion & Control Test for Determining Initial vs. Subsequent Transferee 
Status 

When a trustee avoids a transfer as a fraudulent conveyance, a preference, an 
unauthorized post-petition transfer, or otherwise, §550(a) specifies from whom he may recover.  
His recovery may be from "(1) the initial transferee of such transfer or the entity for whose 
benefit such transfer was made; or (2) any immediate or mediate transferee of such initial 
transferee." Whether a transferee falls into the first or second camp is significant.  Section 
550(b)(1) provides defenses to the latter group that are not available to the former.  It limits the 
trustee's recovery rights by prohibiting recovery from immediate or mediate transferees of the 
initial transferee that take "for value, including satisfaction or securing of a present or antecedent 
debt, in good faith, and without knowledge of the voidability of the transfer avoided." 11 U.S.C. 
§550(b)(1).  The good faith exception is available only to an "immediate or mediate transferee." 
Id.  The "initial transferee" and the "entity for whose benefit such transfer was made" are strictly 
liable, regardless of good faith, value, or lack of knowledge of the voidability of the transfer.  
Rupp v. Markgraf, 95 F.3d 936, 938 (10th Cir. 1996); see also Bailey v. Big Sky Motors, Ltd. (In 
re Ogden), 314 F.3d 1190, 1195 (10th Cir. 2002). 

 
The Bankruptcy Code does not define the term "initial transferee."  The Tenth Circuit has 

adopted the definition set forth by the court in Bonded Financial, which holds that the initial 
transferee is the first party to exercise dominion and control over the money or other asset.  
Malloy v. Citizens Bank (In re First Sec. Mortgage Co.), 33 F.3d 42 (10th Cir. 1994).  In the case 
of funds on deposit, dominion and control has been defined as "the right to put the money to 
one's own purposes." Id. at 44 (quoting Bonded Fin. Servs., Inc. v. European Am. Bank, 838 F.2d 
890, 893 (7th Cir. 1988); see also Bailey v. Big Sky Motors, Ltd. (In re Ogden), 314 F.3d 1190, 
1202 (10th Cir. 2002); Rupp v. Markgraf, 95 F.3d 936 (10th Cir. 1996).   

 
Bonded Financial is, in many respects, the seminal decision in this area.  In this case, 

Ryan was a person in control of a number of companies.  He had obtained a personal loan from 
the defendant bank to be used as working capital for one of his companies.  He caused a second 
company, Bonded Financial, to issue its check, payable to the bank, and sent the check to the 
bank with a note, directing the bank to deposit the money into his personal account at this same 
bank.  He later instructed the bank to apply those same funds from his account to the loan.  When 
Bonded Financial filed bankruptcy, its trustee sought to recover the loan payment from the bank 
as a fraudulent conveyance.   

 
The Bonded Financial court could have simply viewed this transaction as a payment 

from Bonded Financial to the bank on account of the bank loan, which payment was for Ryan's 
benefit. Then clearly the bank would have been the initial transferee.  Instead the court viewed 
this as two separate transactions.   The first transaction was the transfer of funds by check from 
Bonded to Ryan, which were deposited into Ryan's account.  It held that, because Ryan had sent 
a note to the bank, directing it to deposit the funds in his account, the bank had merely followed 
his instructions and had not exercised control over the funds.  Then a second transfer occurred 
when the bank, acting on Ryan's later instructions, withdrew the funds from the account and 
applied them to the indebtedness.  The court held that the bank acted only as an intermediary in 
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the first transaction and Ryan was the initial transferee.  When the bank applied the funds to the 
loan, it was a subsequent transferee, entitled to assert the good faith exception.   

 
In First Security Mortgage Co., the debtor company's funds were deposited into an 

attorney's trust account.  While it does not state so expressly, it appears that the attorney 
disbursed the funds for his own purposes.  After the company filed bankruptcy, the trustee sued 
the bank as the initial transferee to recover the debtor's funds, claiming a fraudulent conveyance.  
Adopting the reasoning of Bonded Financial, the Tenth Circuit held that the bank was a mere 
conduit, not the initial transferee.   

 
In Ogden, a real estate developer had engaged in a Ponzi scheme.  He placed some of the 

investor money in an escrow account with a title company.  The escrow company released funds 
back to two investors.  The bankruptcy trustee sued these investors to recover the funds as a 
preferential transfer.  They defended in part by claiming that the title company was the initial 
transferee.  The Tenth Circuit found the investors to be the initial transferees and held that the 
title company was a mere conduit.  

 
In Rupp v. Markgraf, the wife of the company's principal caused the bank to issue a 

cashier's check, drawn on the debtor company's account, to pay the principal's obligation.  In the 
trustee's suit to recover this prepetition payment, the Tenth Circuit held that the bank was a mere 
conduit.  It held the principal liable under §550(a)(1).  While the principal was not the initial 
transferee, he was the person for whose benefit the transfer was made.  The funds were never in 
his account, he was not the payee or the remitter of the cashiers' check, and he could not 
personally access the funds, but they were used to pay his debt.  The Tenth Circuit deemed the 
Markgrafs, who were owed money by the principal, and who were the recipients of the cashier's 
check, to be the initial transferees.    

 
In a recent Ninth Circuit decision,  Matter of Walldesign, Inc., 872 F.3d 954 (9th Cir. 

2017), the Court ruled that a corporation's sole shareholder, director and president who causes 
his corporation to transfer company funds from a corporate bank account does not have 
"dominion" over those funds in his personal capacity. The principal created an account in the 
corporation's name and deposited rebate checks derived from the products that the corporation 
sold into the account. The account monies were then used to fund the president's "lavish 
lifestyle." In fraudulent transfer suits that followed to avoid and recover the payments for 
personal use from the account, the bankruptcy court held that the recipients of the payments were 
not initial transferees under § 550, but were instead protected by the safe harbor of § 550(b)(1). 
Abrogating the previous decisions of Ross v. John Mitchell, Inc. (In re Dietz), 94 B.R. 637 (9th 
Cir. BAP 1988), aff'd 914 F.2d 161 (9th Cir. 1990), and Poonja v. Charles Schwab & Co., Inc. 
(In re Dominion Corp.), 199 B.R. 410 (9th Cir. BAP 1996), the Ninth Circuit disagreed. It held 
that the recipients of the personal use payments from the company's accounts were strictly liable 
as initial transferees, adopting the Seventh Circuit's decision in Bonded. Because the principal 
never had legal control, and thus dominion, over the funds, the Ninth Circuit held he could not be 
the initial transferee.  

 
In Still v. American National Bank & Trust Co. (In re Jorges Carpet Mills, Inc.), 50 B.R. 

84 (Bankr. E.D. Tenn. 1985), the principal of the debtor withdrew funds from the debtor 
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company post-petition by means of a cashier's check drawn on the company's account.  He gave 
it to his bank to repay his personal loan.  The bank had no knowledge that the funds came from 
the company because the cashier's check showed the principal as its remitter.  The court held that 
the principal, not the bank, was the initial transferee.  See also Brown v. Harris (In re Auxano, 
Inc.), 96 B.R. 957 (Bankr. W.D. Mo. 1989).   

 
Some commentators have criticized the courts for making their interpretations of 

§550(a)(1) fit a certain result, without remaining faithful to the statutory language.  See Larry 
Chek and Vernon O. Teofan, "The Identity and Liability of the Entity For Whose Benefit a 
Transfer is Made Under Section 550(a): An Alternative to the Rorschach Test," 4 J. BANKR. L. & 
PRAC. 145 (1995).  However, recognizing the difference between a transferee and an 
intermediary, developed in Bonded Financial, and adopted by many circuits, was itself a 
judicially-created exception to the literal language of §550.  In doing so, the court cautioned 
against the practice of many bankruptcy courts in relying on "equity" to relieve a transferee from 
a literal construction that they perceived as inequitable.  But in acknowledging that the definition 
of a "transferee" was susceptible to varying interpretations, it acknowledged that a court could 
remain faithful to the language of the statute and still embrace an interpretation that "employed 
considerations of policy to define 'transferee' under §550(a)(1)."  Bonded Fin. Servs. v. European 
Am. Bank, 838 F.2d 890, 895 (7th Cir. 1988). Yet it cautioned further that "[d]oubts about this 
use of equity do not imply that courts should take 'transferee' for all it could be worth rather than 
for what a sensible policy implies it is worth."  Id.  

 
Many years before this judicial exception arose, in Bank of Marin v. England, 385 U.S. 

99, 87 S.Ct. 274, 17 L.Ed.2d 197 (1966), the Supreme Court confronted a case in which the 
defendant bank had been sued as a transferee for honoring prepetition checks post-petition.  The 
court did not articulate the conduit distinction, but instead ruled that the language of §70d, §550's 
predecessor under the former Bankruptcy Act, was not to be strictly applied when to do so would 
yield an inequitable result.  "Yet we do not read these statutory words with the ease of a 
computer.  There is an overriding consideration that equitable principles govern the exercise of 
bankruptcy jurisdiction."  Id., 385 U.S. at 103.   Thus, any interpretation of "transferee" must 
reflect sound policy.  The primary focus of all of these cases is on identifying the first party who 
has, or could have, exercised dominion and control over the asset and holding that party to be the 
initial transferee. 

C. Indirect Benefit of Transfer  

Section 548(a)(1)(B) allows the trustee to recover “constructive fraudulent conveyances,” 
which are transfers made by the debtor or obligations incurred by the debtor in the two-year 
window preceding the bankruptcy filing if the debtor received “less than a reasonably equivalent 
value in exchange” and the transfer or obligation occurred when the debtor was insolvent, 
rendered insolvent, or somehow was in the zone of insolvency.  In analyzing “reasonably 
equivalent value” or “REV,” the court may consider both direct and indirect benefits received.  
In re Image Worldwide, Ltd., 139 F.3d 574, 576 (7th Cir. 1998).  In other words, when a 
particular transaction directly benefits a third party instead of the debtor, the transferee may 
attempt to defend on the basis that the debtor received an indirect benefit equivalent to value the 
debtor gave.  The problem with indirect benefits is the difficulty in quantifying their value.  The 
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transferee has the ultimate burden of proof to establish their value.  In re Wes Dor, 996 F.2d 237 
(10th Cir. 1993).    

 
It is not uncommon for affiliated companies to enter into transactions that are intended to 

benefit the group of companies as a whole, but which a trustee of a particular company may 
question as to whether his debtor received REV.  The value given by the debtor often takes the 
form of a co-maker’s liability on a promissory note, a guarantee, or a pledge of assets to support 
the loan of the affiliate.  If not all of the loan proceeds are distributed to the debtor, then the issue 
of REV value arises.   

 
With guarantees, it is important to consider the type of guarantee.  They fall into three 

categories: “’upstream,’ ‘downstream,’ and ‘cross-stream.’ An upstream guarantee is when a 
subsidiary guarantees the debt of its parent; a downstream guarantee is when a parent corporation 
guarantees a debt of its subsidiary; a cross-stream guarantee is when a corporation guarantees the 
debt of an affiliate.” In re Image Worldwide, Ltd., 139 F.3d at 577.  Theoretically, when a parent 
company guarantees its subsidiary’s debt, it receives REV because the value of its asset, its stock 
in the subsidiary, is enhanced.  But with the upstream guarantee of the subsidiary of the parent’s 
debt, the subsidiary does not normally realize any direct value from the transaction.   

 
With upstream and cross-stream guarantees, the subsidiary may still realize indirect 

benefits.  The Image Worldwide court identified several examples:  
• A strengthening of the corporate group as a whole, resulting in “synergy” in the 

business model; 
• Increased borrowing power for working capital; 
• Safeguarding an important source of supply or an important customer of the 

guarantor; 
• Ability of a smaller company to use the distribution system of a larger affiliate; 
• Intangibles, such as increased good will; and  
• The ability to remain in shared leased premises at below market rates.  

 
In general, courts will not recognize an indirect benefit unless it is “fairly concrete.”  Id. 

at 578 (citing Heritage Bank Tinley Park v. Steinberg (In re Grabill Corp.), 121 B.R. 983, 995 
(Bankr. N.D. Ill. 1990)).  And the transferee must establish its value.  See In re Wes Dor, Inc., 
996 F.2d 237, 242 (10th Cir.1993). The question of valuation under § 548(a) is “largely a 
question of fact, as to which considerable latitude must be allowed to the trier of the facts.” In re 
Hannover Corp., 310 F.3d 796 (5th Cir. 2002) (citing In re Dunham, 110 F.3d 286, 290 (5th 
Cir.1997)). That being said, “we review de novo the methodology employed by the bankruptcy 
court in assigning values to the property transferred and the consideration received.”  Id. at 801. 

 
The value of the indirect benefit is to be judged as of the date of the transaction, not with 

hindsight.  Money spent on an investment bearing a certain degree of risk may generate value 
within the meaning of § 548(a)(2) of the Code, “even where the investment ultimately fails to 
generate a positive return.”  In re R.M.L., Inc., 92 F.3d 139, 151 (3d Cir. 1996).  In In re 
Hannover Corp., supra, the debtor was attempting to put together a large real estate development 
and wanted to include the transferee’s land.  The debtor acquired an option to buy the land and 
made payments to the transferee to maintain that option.  Later the debtor began operating a 



AMERICAN BANKRUPTCY INSTITUTE

213

 

  

Ponzi scheme and eventually filed bankruptcy.  Its trustee sued to recover the option payments.  
First, the Fifth Circuit held that it would not establish a blanket rule that an exchange of cash for 
a future right of exercise lacked value.  “To do [so] would require rejection  . . . [of] options 
markets.”  Id. at 801.  “To determine whether the debtor received ‘value,’ . . . courts must 
consider the circumstances that existed at the time and determine if ‘there was any chance that 
the investment would generate a positive return.’ If there was no such chance at the time of the 
transfers that the payments would generate a positive return, then no value was conferred.” Id.  
The court also held that a determination of value under § 548(a) must be made from the 
transferor’s perspective, whereas a determination of value under § 548(c) must be viewed from 
the transferee’s vantage point.  Id. at 802.  Thus, the “transferor’s practical inability to exercise 
his option is irrelevant to its valuation under § 548(c)” Id. at 803.   

 
In In re R.M.L., Inc., supra, the trustee sued to recover a $515,000 loan commitment fee 

the debtor had paid for a $53 million credit facility.  It was undisputed that the fee charged was 
consistent with the “going rate” for this size of loan and that the mere opportunity of receiving 
such a credit facility conferred value on the debtor.  However, the court upheld the bankruptcy 
court’s finding that the chances of loan approval were so negligible given the numerous 
conditions imposed, which the debtor had no real chance of satisfying, that the value the Bank 
gave did not constitute REV.  “The touchstone is whether the transaction conferred realizable 
commercial value on the debtor reasonably equivalent to the realizable commercial value of the 
assets transferred.”  Id. at 149.  “The purpose of the [fraudulent conveyance] laws is estate 
preservation; thus, the question whether the debtor received reasonable value must be determined 
from the standpoint of the creditors.”  Id. at 150.  “[T]he mere expectation that [an investment] 
would produce a [substantial benefit] (an expectation that turned out to be inaccurate in 
hindsight) would suffice to confer ‘value’ so long as the expectation was ‘legitimate and 
reasonable.’” Id. at 152 (emphasis in original).   

 
In In re Wilkinson, 196 Fed. Appx. 337 (6th Cir. 2006) (not selected for official 

publication), the trustee offered a novel approach to valuation.  In this case, the individual debtor 
paid $1 million to the creditor of his company.  No one disputed that the debtor was indebted to 
his company for several million dollars.  Thus, his payment of the company’s debt resulted in a 
dollar-for-dollar reduction of his own debt, which satisfied § 548(d)(2)(A)’s definition of value.  
However, the trustee argued that the creditors of the debtor’s bankruptcy estate, based on the 
proofs of claim filed, would only receive at best less than a 12% distribution.  Thus, any 
extinguishment of unsecured debt attributable to this transfer of $1 million should only be valued 
at 12% of its face amount.  Both the bankruptcy court and the circuit court rejected this approach 
to valuation.  It stated that the Bankruptcy Code expressly includes the satisfaction of a present 
or antecedent debt as value.  And his argument “ignores the fact that Wilkinson’s net worth 
remained the same after the transfer, at negative $308 million. The district court rightly stated 
that “the focus should be on the overall effect on the debtor’s net worth after the transfer.”  Id. at 
343.  See also In re Northern Merchandise, Inc., 371 F.3d 1056, 1059 (9th Cir. 2004).   

 
One of the clearest cases of indirect benefit is found in In re PSN USA, Inc., 615 Fed. 

Appx. 925 (11th Cir. 2015).  The trustee sought to recover payments made by the debtor on its 
parent’s contract with a satellite service provider.  Admittedly, the debtor was not a party to the 
contract and had no legal obligation to make these payments.  However, the parent could not 
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avail itself of these services as it was not permitted to do business in this country.  All of the 
services were for the benefit of the debtor.  Under these circumstances, the court concluded that 
the parent and the debtor shared an identity of interests, such that any benefit the parent received 
under the contract also indirectly benefited the Debtor.  Id. at 927.   

 
On the other hand, courts have refused to find an indirect benefit when the transfer was in 

exchange for “preserved family and marital relationship,” a “moral obligation,” “love and 
affection,” or “spiritual fulfillment.”  In re Bargfrede, 117 F.3d 1078, 1080 (8th Cir. 1997).    

V. PREEFERENCE ISSUES 
 
A. Ordinary Business Terms Test Under Bankruptcy Code Section 547(c)(2)(B) 

Section 547(c)(2) provides potential defenses to avoidance of preferential payments for 
what have become known as the “subjective test” under subsection (A) and the “objective test” 
under subsection (B). The subjective test solely concerns transactions between the vendor and 
the debtor, assessing consistency between the parties’ Preference Period transactions and 
collection practices with those in a benchmark historical period prior to the debtor’s insolvency.  
The objective test assesses the consistency of the parties’ Preference Period transactions with 
“ordinary industry terms,” a vague term that is subject to debate. 

One of the leading Circuit-level cases addressing the meaning of “ordinary business 
terms” is Advo-System, Inc. v. Maxway Corp., 37 F.3d 1044, 1047 (4th Cir. 1994); see also 
Siegel v. Russellville Steel (In re Circuit City Stores), 479 B.R. 703, 709 (Bankr. E.D. Va. 2012) 
(following Advo-System).  Advo-System acknowledged that the meaning of “ordinary business 
terms” in section 547(c)(2)(B) was not clearly defined by Congress.  

[T]he Code fails to define any of the phrases in § 547(c)(2).  Section 547(c)(2)'s 
legislative history tells us simply that the "purpose of this exception is to leave 
undisturbed normal financial relations, because it [such an exception to the trustee's 
general avoidance powers] does not detract from the general policy of the preference 
section to discourage unusual action by either the debtor or his creditors during the 
debtor's slide into bankruptcy." S. Rep. No. 989, 95th Cong., 2d Sess. 88 
(1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5874. 

Id. 

Advo-System notes that, in In re Tolona Pizza Prods., 3 F.3d 1029, 1032-33 (7th Cir. 
1993), the Seventh Circuit defined "ordinary business terms" to encompass the "broad range" of 
terms used in the relevant industry.  The decision also notes that, in Fiber Lite Corp. v. Molded 
Acoustical Prods. (In re Molded Acoustical Prods.), 18 F.3d 217, 224 (3d Cir. 1994), the Third 
Circuit sought to protect the usual credit transactions of a business's established creditors, 
thereby encouraging those creditors to extend trade credit when a business is in troubled times. 
This in turn gives the troubled business a chance to work out its financial difficulties and 
potentially sidestep an otherwise imminent bankruptcy proceeding.   
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The statutory phrase “ordinary business terms” appears to mean more than just the 
invoice payment terms (i.e., the time from invoice date to due date), and is comprised of the 
entirety of the vendor’s collection practices, including terms changes, pressure, shipping holds, 
threats, or other actions.  While it is clear that pressure can negate otherwise ordinary payments 
between the parties in the subjective context, it is unsettled whether pressure has the same 
negating impact when the payments were ordinary from an industry standard (the objective 
prong).  Given the purpose of the ordinary course defense, it is unlikely that Congress would 
provide safe haven in section 547(c)(2)(B) to a creditor that cannot satisfy section 547(c)(2)(A) 
because it applied merciless pressure that forced payments by the debtor. 

The legislative history behind the BAPCPA amendment refers to the National 
Bankruptcy Review Commission (“NBRC”) report issued in October 1997 that recommended, 
among other things, that the ordinary course of business defense should be clarified by making 
11 U.S.C. § 547(c)(2)(B) a disjunctive test.  See Charles J. Tabb, The Brave New World of 
Bankruptcy Preferences, 13 Am. Bankr. Inst. L. Rev. 425 (2005).  The NBRC stated that “the 
conduct between the parties should prevail to the extent that there was sufficient pre-petition 
conduct to establish a course of dealing,” and that only when there is “not sufficient pre-petition 
conduct to establish a course of dealing, then industry standards should supply the ordinary 
course benchmark.”  National Bankruptcy Review Commission Final Report, Bankruptcy: The 
Next Twenty Years, § 3.2.3, at 802 (Oct. 20, 1997).  The NBRC noted that “it is more accurate to 
rely on the relationship between the parties” than on industry standards.  Id.  Thus, the NBRC, in 
making this recommendation, intended that the “industry” test would be used only if the parties 
could not establish a sufficient course of dealing.   

The language of the amendment does not, however, limit the “industry” test to situations 
where a course of dealing between the parties cannot be established.  Even if a court declines to 
so find, the plaintiff may prevail if “ordinary business terms” is interpreted to include all aspects 
of the vendor’s collection practices, rather than solely addressing the time from invoice to 
payment.  Under this argument, the purpose of the ordinary course defense is obviated by an 
interpretation of section 547(c)(2)(B) where a debtor makes a payment based only on historically 
extraordinary creditor pressure; yet, if the time from invoice to payment happened to be common 
in the industry, the vendor’s conduct is rewarded by ordinary course defense protection. 

In one of the very few cases applying the post-BAPCPA version of section 547(c)(2), 
Hutson v. Branca Banking & Trust Co. (In re National Gas Distrib.), 346 B.R. 394 (Bankr. 
E.D.N.C. 2006), Judge Small stated that the “BAPCPA changes to § 547(c)(2) now require an 
examination of more than just the standards of the creditor’s industry.”  Id. at 404.  To determine 
whether a transfer was within “ordinary business terms,” the court had to consider the industry 
standards of both the creditor and the debtor, as well as the “general business standards that are 
common to all business transactions in all industries. . .”  Id.  Although the defendant submitted 
an affidavit that the transfers at issue were made in a manner typical of the banking industry, the 
court found the transfers to be non-ordinary because the debtor’s conduct did not conform to the 
standards of the debtor’s industry or with general sound business practices.  Id. at 405.  Even if 
there was no evidence of unusual collection activities by the defendant, the reality behind the 
transfers was that the debtor was in financial distress and was trying to pay off those debts for 
which the owners had personal liability.  Id.  The court held that the payments were not the “type 
of transfers that the ‘ordinary business terms’ defense is designed to protect.”  Id.   
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The National Gas approach appears to be in line with the legislative history of BAPCPA 
and the policy underpinnings of Advo-System, and simply makes conceptual sense.  A creditor 
must establish that its preference period conduct and credit relationship with the debtor 
conformed to the credit practices of the creditor’s industry with debtors that are not in financial 
distress. 

Most preference litigants, however, tend to address the objective test only by comparing 
the time from invoice to payment in the creditor’s industry to the timing of the preferential 
payments at issue. If “ordinary business terms” is interpreted to include the entirety of the 
parties’ credit relationship, then often the debtor’s Preferential Payments will not qualify for 
exception.  Frequently, a vendor’s collections and credit actions toward the debtor during the 
Preference Period depart from its standard treatment of solvent dealers.  Scrutiny may be 
increased, credit limits and invoice terms may be reduced (thereby curtailing the debtor’s ability 
to purchase needed inventory on credit terms), and shipments may be held pending payment. 

The essential question as to the interpretation of section 547(c)(2)(B) is whether Congress 
intended to allow a vendor to escape liability for preferential payments after applying substantial 
pressure, based only on the timing of the payments that it received.  Would this interpretation 
inappropriately reward a vendor that, only because of its leverage, received timely payments 
while other vendors received late payments, if they received any payment at all?  The inquiry 
would examine whether the vendor’s credit and collections practices with the debtor were 
consistent with the vendor’s practices vis a vis its solvent customers during the Preference 
Period.  

B. Are Section 503(b)(9) Invoices Paid After the Petition Date Eligible as New 
Value Under Section 547(c)(4)?  

There are few reported cases on this issue, and no Circuit-level decision that directly 
addresses whether postpetition payment of a section 503(b)(9) administrative claim should be 
considered an “otherwise unavoidable transfer” in determining the eligibility of the 503(b)(9) 
invoices as new value under Bankruptcy Code section 547(c)(4)(B).  Perhaps the best-reasoned 
of the reported cases is Circuit City Stores v. Mitsubishi Digital Electronics America (In re 
Circuit City Stores), 2010 Bankr. LEXIS 4398, at *25 (Bankr. E.D. Va. Nov. 30, 
2010)(“Mitsubishi”).  Under section 547(c)(4)(B), “the New Value Defense is only available if 
the new value was repaid with a subsequent transfer that is itself avoidable.”  Id. 	

The Mitsubishi decision analyzed all Bankruptcy Code statutes that might potentially 
give rise to avoidance of the debtors’ payment of Mitsubishi’s section 503(b)(9) claim.  Noting 
that payment of the 503(b)(9) administrative claim would inherently occur postpetition, the 
decision notes that section 549 is the avoidance statute that applies to postpetition transfers, and 
that section 549 excludes from avoidance any transfer authorized by the Bankruptcy Code and 
the court.  Id. at **28-29.  As a result, the court concluded that the Debtors’ postpetition payment 
of Mitsubishi’s 503(b)(9) claim “is an ‘otherwise unavoidable transfer’ that section 547(c)(4)(B) 
of the Bankruptcy Code negates for qualification as new value.”  Id. at *29. 

The court rejected Mitsubishi’s argument that the postpetition timing of the transfer 
renders the “otherwise unavoidable transfer” language inapplicable.  The court noted that the 
Fourth Circuit decision in Chrysler Credit Corp. v. Hall (In re JKJ Chevrolet, Inc.), 412 F.3d 
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545, 553 n.6 (4th Cir. 2005), “clearly stated that ‘post-petition transfers may be considered under 
section 547(c)(2)(B).”  Id. n.18.  In so holding, the Fourth Circuit cited Moglia v. Am. Psych. 
Ass’n (In re Login Bros. Book Co.), 294 B.R. 297, 300 (Bankr. N.D.Ill. 2003)(“both the plain 
language and policy behind the statue indicate that the timing of a repayment of new value is 
irrelevant.”)  Id.  While the Fourth Circuit remanded the case to the bankruptcy court for a 
factual determination as to whether the transactions at issue are avoidable, its apparently 
unequivocal statement is highly instructive.   

In reaching its holding, the Mitsubishi court stated that allowing Mitsubishi to receive 
payment on its 503(b)(9) claim and use the underlying invoices as new value would result in a 
double payment for the goods that it supplied.  2010 Bankr. LEXIS 4398, at *34.  This result 
“would not give equal treatment to all creditors.” Id.  The Mitsubishi decision is squarely in 
agreement with the decision in T.I. Acquisition, LLC v. Southern Polymer, Inc. (In re T.I. 
Acquisition, LLC), 429 B.R. 377, 384 (Bankr. N.D. Ga. 2010).  In order to best advance the two 
policies that underlie section 547(c)(4)—encouraging lending to troubled debtors in order to 
enhance the estate and promoting equality of treatment among creditors—T.I. Acquisition held 
that a creditor must either choose payment on a section 503(b)(9) claim or use it as new value; it 
cannot have it both ways.  See also, Siegel v. Sony Elecs., Inc. (In re Circuit City Stores, Inc.), 
515 B.R. 302, 313 (Bankr. E.D. Va. 2014)(reaffirming the Mitsubishi rationale after the 
Friedman’s decision discussed below). 

The only-Circuit level to address the issue disagrees with Mitsubishi and T.I. Acquisition:  
Friedman’s Liquidating Trust v. Roth Staffing Cos. (In re Friedman’s, Inc.), 738 F.3d 547 (3d 
Cir. 2013).  Indeed, Friedman’s notes an even split among district and bankruptcy courts as to 
whether postpetition activity should be considered under section 547(c)(4)(B).  Several decisions 
have held that postpetition activity should be considered based on the same policy considerations 
upon which Friedman’s determined the opposite.  738 F.3d at 553-554.  The most recent of the 
noted decisions, Gonzales v. Sun Life Ins. Co. (In re Furr’s Supermarkets, Inc.), 485 B.R. 672, 
733-34 (Bankr. D.N.M. 2012), held that cutting off the preference calculation at the petition date 
“makes no economic sense.”   

The Friedman’s decision constitutes only one voice among several, and its holding that 
the petition date should be a cutoff for all preference-related analyses appears to be based on 
inconsistent and unpersuasive reasoning.  Moreover, the Friedman’s decision, which did not 
concern section 503(b)(9) claims, expressly declines to extend its reach to such claims.  
Friedman’s concerned prepetition employment services that were paid postpetition pursuant to 
an early case prepetition wage order.  Friedman’s expressly notes that it does not address 
whether 503(b)(9) or reclamation claims are eligible as new value.  738 F.3d at 561 n.9.  See also 
Stanziale v. Car-Ber Testing, Inc. (In re Conex Holdings, LLC), 2013 Bankr. LEXIS 5470, at *2 
(Bankr. D. Del. Dec. 27, 2013)(cites Friedman’s substantive ruling, but notes that it “withheld 
judgment as to whether post-petition payments under a reclamation claim would reduce the new 
value defense.”).  While in dicta, the Friedman’s court noted that Phoenix Restaurant Group v. 
Proficient Food Co. (In re Phoenix Restaurant Group), 373 B.R. 541, 547-548 (M.D. Tenn. 
2007), held that reclamation claims are not eligible as new value, this brief comment was 
apparently a passing observation.  738 F.3d at 5511; Stanziale v. Car-Ber Testing, Inc. (In re 
                                                
1 Friedman’s notes that only three cases have decided whether 503(b)(9) claims are eligible as new value; two 
holding that the claims are not eligible, including the Mitsubishi and T.I. Acquisitions decisions discussed above. 
738 F.3d at 553 n.2.  



218

2018 SOUTHWEST BANKRUPTCY CONFERENCE

 

  

Conex Holdings), 534 B.R. 606, 611(D. Del. 2015)(denying motion to certify direct appeal; 
recognizing as dictum potential second exception regarding reclamation claims in Friedman’s). 

For several reasons, Friedman’s appears to present the less well-reasoned holding when 
compared to the several other decisions that disagree with its approach.  First, the plain language 
of section 547(c)(4)(B) does not include a limitation as to when new value may be repaid.  As 
described above, the courts in Mitsubishi, Furr’s and Login Bros. had no trouble holding that, as 
a result, preference analyses may include postpetition activities.  Friedman’s, however, engages 
in a very lengthy exploration of context and policy to find a rationale for adding “prior to the 
petition date” as a modifier of the statutory language. 

None of the Friedman’s contextual references justifies adding the modifying time 
limitation.  The first notion, that the title of the section is “Preferences,” cannot reasonably lead 
to the conclusion that, despite the statute’s lack of such language, Congress intended to limit the 
new-value eligibility determination to prepetition activities.  Indeed, this conclusion is directly 
contrary to the Third Circuit’s decision in Kimmelman v. Port Auth. (In re Kiwi Int’l Airlines), 
344 F.3d 311, 314 (3d Cir. 2003).  Kiwi held that a postpetition contract assumption under 
section 365, which requires the trustee to cure all pre-petition defaults, precludes an action to 
recover preference period payments made under the parties’ contract.  

Acknowledging that Kiwi requires the consideration of postpetition activities in the 
preference analysis, Friedman’s attempts to limit its application to a “unique set of rights” in that 
case, even though section 365 is nowhere mentioned in section 547.  There is no logical 
distinction between postpetition assumption activity and critical vendor or wage orders, all of 
which result in post-petition payment of the creditor’s prepetition claim after the conclusion of 
the preference period.  Indeed, the Friedman’s court strained unpersuasively to avoid the 
precedential binding effect of Third Circuit’s holding in Kiwi that a preference analysis under 
section 547 is not limited to prepetition activities. 

Second, Friedman’s looks to the section 547(b)(5) hypothetical-liquidation test, which is 
performed as of the petition date.  This provision is a condition on the trustee’s ability to 
establish a prima facie case.  If the creditor would have been paid in full in a hypothetical chapter 
7 case as of the petition date, there would be no purpose to the preference action; there would be 
no “preferential treatment” to avoid and recover for the benefit of all creditors.  This provision 
plays a gatekeeper function; before even analyzing the substantive elements of the preference 
case, including the subsection (c) defenses, such creditors are excluded from the preference 
“net.”   

Third, Friedman’s uses circular reasoning in relying on the two-year statute of limitations 
for preference actions found in section 546, which commences on the petition date.  “If Congress 
had intended to allow for post-petition transactions to affect the impact on the estate, it is likely 
that it would have crafted a different statute of limitations.”  738 F.3d at 556.  This statement 
ignores that the statute of limitations is a procedural provision enacted to ensure that preference 
actions are brought without extensive delay, and does not in any manner relate to the substantive 
analysis of preference liability.  Moreover, the court’s statement directly conflicts with its own 
holding; if Congress had intended to limit the preference analysis to prepetition activities, it 
would have so crafted the language of section 547.  

Fourth, Friedman’s discussion of the “improvement in position” test found in section 
547(c)(5) does not aid its analysis.  Section 547(c)(5) includes the phrase “as of the date of the 
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filing of the petition,” while section 547(c)(4)(B) does not.  11 U.S.C. § 547(c)(5). In fact, 
Friedman’s acknowledges that the possibility that “this omission from § 547(c)(4) was 
intentional, since Congress knew how to set forth a relevant time period when it thought it 
applied.”  738 F.3d at 556.  Inexplicably, however, the decision finds to the contrary. 

Finally, Friedman’s relied on case law holding that a creditor cannot use postpetition 
goods or services as new value to reduce its potential preference exposure.  The court does not, 
however, consider any of the reasons for that limitation on new value.  Such an analysis would 
demonstrate a critical distinction.  Creditors that provide postpetition goods and services are 
entitled to an administrative claim, as a result of which the creditor will be paid once for the 
value provided.  If the creditor were also allowed to use the value to reduce its preference 
exposure, then it would be paid twice for the value, precisely the “double dipping” that 
Mitsubishi, Furr’s and Login Bros. proscribed by including postpetition payment of section 
503(b)(9) claims in their analysis of new value.  The two scenarios are entirely consistent.  
Friedman’s conclusion to the contrary is, indeed, inconsistent with the rationale behind this case 
law.	

As to policy considerations, Friedman’s notes, at 738 F.3d at 557-558, that the Supreme 
Court decision in Union Bank v. Wolas, 502 U.S. 151, 161 (1991), recognized two policies 
underlying section 547.  “‘First, . . . creditors are discouraged from racing to the courthouse to 
dismember the debtor during his slide into bankruptcy . . . Second, and more important, the 
preference provisions facilitate the prime bankruptcy policy of equality of distribution among 
creditors of the debtor.’” (quoting H.R. Rep. 95-595, at 177-78; emphasis added). 

Based on a congressional committee report discussion that section 547 is intended to 
discourage a preference period race to the courthouse, and requires “those who received ‘a 
greater payment than others of his class to disgorge so that all may share equally,’” 738 F.3d at 
558, Friedman’s concludes, without meaningful explanation, that “it makes sense that the 
equality should be measured, and inequalities rectified, as of the petition date.”  Id.   

The court then rejected the notion that, by receiving postpetition payment of its wage 
claim and the use of the claim as new value, the wage claimant would receive a windfall that 
would unjustly favor the claimant over other creditors. 738 F.3d at 559. Noting that T.I. 
Acquisition and Login Bros. held directly to the contrary in order to avoid inequity, the court 
called the “double dipping” argument “misleading because it implies that the creditor is 
receiving payment for goods or services that were never provided. . . . All of the money that the 
creditor received was for goods and services actually provided.  The creditor, therefore, was 
never unjustly enriched . . .” Id.   

This statement, however, ignores that all preferential payments are made to creditors for 
goods and services actually provided.  The purpose of the preference statute is to bring equality 
of treatment by requiring creditors to disgorge preference period payments for the benefit of 
those creditors that did not receive payment in part or at all.  As discussed at length in Furr’s, the 
only way to achieve equal treatment of unsecured claimants is to analyze preferences with 
consideration of postpetition events that may create inequalities.  485 B.R. at 730-31.  Furr’s 
reached this conclusion after performing a very detailed analysis in which it applied a variety of 
possible rules that included and excluded possible postpetition payments to hypothetical 
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preference recovery scenarios in order to determine which rule resulted in the greatest equality 
for creditors.  Id. 

Friedman’s rejected Furr’s as “misguided” because it supports an interpretation of 
section 547 that results in the “absolutely equal treatment of all unsecured claims.”  783 F.3d at 
560.  In so doing, Friedman’s stated that “[i]f it is a rule in bankruptcy that all creditors must be 
treated equally, surely the exceptions swallow the rule.”  Id.  The court then followed with a 
lengthy discussion of bankruptcy inequalities, but failed to explain how its reasoning supported 
the imposition of “prior to the petition date” language in section 547(c)(4)(B). 

In sum, the best-reasoned cases appear to be those holding that section 503(b)(9) invoices 
are not eligible as new value if they are paid postpetition, as explained in Mitsubishi, T.I. 
Acquisition, Kiwi, Furr’s and Login Bros.   
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