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The Duty of Competence and Other Ethical Issues 
 

Judith Greenstone Miller 
© 2016 All Rights Reserved 

Jaffe Raitt Heuer & Weiss, P.C. 
Southfield, Michigan 
jmiller@jaffelaw.com 

www.jaffelaw.com 
 

I. Relevant Rules of Professional Responsibility 

• Michigan Rule 1.1:  Competence: 

A lawyer shall provide competent representation to a client. A lawyer shall not: 

(a) handle a legal matter which the lawyer knows or should know that the lawyer 
is not competent to handle, without associating with a lawyer who is competent to 
handle it; 

(b) handle a legal matter without preparation adequate in the circumstances; or 

(c) neglect a legal matter entrusted to the lawyer. 

• Comment: 

LEGAL KNOWLEDGE AND SKILL 

In determining whether a lawyer is able to provide competent representation in a 
particular matter, relevant factors include the relative complexity and specialized 
nature of the matter, the lawyer's general experience, the lawyer's training and 
experience in the field in question, the preparation and study the lawyer is able to 
give the matter, and whether it is feasible to refer the matter to, or associate or 
consult with, a lawyer of established competence in the field in question. In many 
instances, the required proficiency is that of a general practitioner. Expertise in a 
particular field of law may be required in some circumstances. 

A lawyer need not necessarily have special training or prior experience to handle 
legal problems of a type with which the lawyer is unfamiliar. A newly admitted 
lawyer can be as competent as a practitioner with long experience. Some 
important legal skills, such as the analysis of precedent, the evaluation of 
evidence and legal drafting, are required in all legal problems. Perhaps the most 
fundamental legal skill consists of determining what kind of legal problems a 
situation may involve, a skill that necessarily transcends any particular specialized 
knowledge. A lawyer can provide adequate representation in a wholly novel field 
through necessary study. 
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Competent representation can also be provided through the association of a 
lawyer of established competence in the field in question. 

In an emergency, a lawyer may give advice or assistance in a matter in which the 
lawyer does not have the skill ordinarily required where referral to or consultation 
or association with another lawyer would be impractical. Even in an emergency, 
however, assistance should be limited to that reasonably necessary in the 
circumstances, for ill-considered action under emergency conditions can 
jeopardize the client's interest. 

A lawyer may offer representation where the requisite level of competence can be 
achieved by reasonable preparation. This applies as well to a lawyer who is 
appointed as counsel for an unrepresented person. See also Rule 6.2. 

THOROUGHNESS AND PREPARATION 

Competent handling of a particular matter includes inquiry into and analysis of 
the factual and legal elements of the problem, and use of methods and procedures 
meeting the standards of competent practitioners. It also includes adequate 
preparation. The required attention and preparation are determined in part by what 
is at stake; major litigation and complex transactions ordinarily require more 
elaborate treatment than matters of lesser consequence. 

MAINTAINING COMPETENCE 

To maintain the requisite knowledge and skill, a lawyer should engage in 
continuing study and education. If a system of peer review has been established, 
the lawyer should consider making use of it in appropriate circumstances. 

• Michigan Rule 1.6:  Confidentiality of Information: 

(a) "Confidence" refers to information protected by the client-lawyer privilege 
under applicable law, and "secret" refers to other information gained in the 
professional relationship that the client has requested be held inviolate or the 
disclosure of which would be embarrassing or would be likely to be detrimental to 
the client. 

(b) Except when permitted under paragraph (c), a lawyer shall not knowingly: 

(1) reveal a confidence or secret of a client; 

(2) use a confidence or secret of a client to the disadvantage of the client; or 

(3) use a confidence or secret of a client for the advantage of the lawyer or of a 
third person, unless the client consents after full disclosure. 
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 . . .  

(d) A lawyer shall exercise reasonable care to prevent employees, associates, and 
others whose services are utilized by the lawyer from disclosing or using 
confidences or secrets of a client, except that a lawyer may reveal the information 
allowed by paragraph (c) through an employee. 

• Unlike the ABA Model Rules, Michigan Rule 1.6 does not deal with inadvertent 
disclosure.   

• Michigan Rule: 3.3:  Candor Toward the Tribunal: 

(a) A lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a tribunal or fail to correct a 
false statement of material fact or law previously made to the tribunal by the 
lawyer; . . . 

• Michigan Rule 3.3 is the same as the ABA Model Rule.  However, unlike the Model Rule 
Annotation, there is no statement that “[m]isrepresenting the status of discovery or the 
availability of information sought in discovery violates Rule 3.3.(a)(1).”   

 

• Michigan Rule 3.4:  Fairness to Opposing Party and Counsel: 

A lawyer shall not: 

(a) unlawfully obstruct another party's access to evidence; unlawfully alter, 
destroy, or conceal a document or other material having potential evidentiary 
value; or counsel or assist another person to do any such act; 

. . . 

(d) in pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent efforts to comply with a legally proper discovery request by 
an opposing party;  

Comment: The procedure of the adversary system contemplates that the evidence 
in a case is to be marshaled competitively by the contending parties. Fair 
competition in the adversary system is secured by prohibitions against destruction 
or concealment of evidence, improper influence of witnesses, obstructive tactics 
in discovery procedure, and the like. 

Documents and other items of evidence are often essential to establish a claim or 
defense. Subject to evidentiary privileges, the right of an opposing party, 
including the government, to obtain evidence through discovery or subpoena is an 
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important procedural right. The exercise of that right can be frustrated if relevant 
material is altered, concealed or destroyed. Other law makes it an offense to 
destroy material for purpose of impairing its availability in a pending proceeding 
or one whose commencement can be foreseen. Falsifying evidence is also 
generally a criminal offense. Paragraph (a) applies to evidentiary material 
generally, including computerized information. . . . 

• Michigan Rule 3.4 is substantially the same as the ABA Model Rule 
 

• Michigan Rule 4.4: Respect for Rights of Third Persons: 

In representing a client, a lawyer shall not use means that have no substantial 
purpose other than to embarrass, delay, or burden a third person, or use methods 
of obtaining evidence that violate the legal rights of such a person. 

Comment: Responsibility to a client requires a lawyer to subordinate the interests 
of others to those of the client, but that responsibility does not imply that a lawyer 
may disregard the rights of third persons. It is impractical to catalogue all such 
rights, but they include legal restrictions on methods of obtaining evidence from 
third persons. 

• Michigan Rule 4.4 does not include ABA Model Rule 4.4(b) regarding the receipt of 
inadvertently sent information.  The Michigan Rules do not explicitly consider the 
inadvertent sending or receipt of confidential information.   

• Michigan Rule 5.3:  Responsibilities Regarding Nonlawyer Assistants: 

With respect to a nonlawyer employed by, retained by, or associated with a 
lawyer: 

(a) a partner in a law firm shall make reasonable efforts to ensure that the firm has 
in effect measures giving reasonable assurance that the person's conduct is 
compatible with the professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer shall make 
reasonable efforts to ensure that the person's conduct is compatible with the 
professional obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a person that would be a 
violation of the rules of professional conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with knowledge of the relevant facts and the 
specific conduct, ratifies the conduct involved; or 
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(2) the lawyer is a partner in the law firm in which the person is employed 
or has direct supervisory authority over the person and knows of the 
conduct at a time when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action. 

Comment: Lawyers generally employ assistants in their practice, including 
secretaries, investigators, law student interns, and paraprofessionals. Such 
assistants, whether employees or independent contractors, act for the lawyer in 
rendition of the lawyer's professional services. A lawyer should give such 
assistants appropriate instruction and supervision concerning the ethical aspects of 
their employment, particularly regarding the obligation not to disclose 
information relating to representation of the client, and should be responsible for 
their work product. The measures employed in supervising nonlawyers should 
take account of the fact that they do not have legal training and are not subject to 
professional discipline. 

. . . 

• Michigan Rule 5.3 is substantially the same as the ABA Model Rule.  However, the 
Michigan comment is not nearly as descriptive as the ABA comments.   

 
II. Ethical Issues Concerning Discovery and ESI: 

 
• Discovery is a matter of competence.  See, Best Practices Report on Electronic 

Discovery (ESI) Issues in Bankruptcy Cases, The Business Lawyer, August 2013, 
Volume 687, Issue 4, attached as Appendix A. 
 

• California Ethics Opinion on duty and responsibility of counsel to deal with ESI, 
Formal Opinion No. 2015-193 (June 2015), attached as Appendix B: 
 

The Model Rules of Professional Conduct require, among other things, a duty of 
competence.  See Model Rule 1.1.  This rule requires an attorney to assess at the 
outset of each engagement what electronic discovery issues, if any, might arise, 
including the likelihood that e-discovery will or should be sought by either side.  If it 
is likely that e-discovery will be sought, the duty of competence requires an attorney 
to assess his or her own e-discovery skills and resources as part of the attorney’s duty 
to provide the client with competent representation.   
 
In addressing potential e-discovery issues, and in recognition of the increasing use of 
electronic communications, counsel is strongly encouraged to consider and to address 
the following: 

 
1. Initially assess e-discovery needs and issues, if any; 
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2. Implement appropriate ESI preservation procedures, including the obligation to 

advise a client of the legal requirement to take actions to preserve evidence, like 
electronic information, potentially relevant to the issues raised in the litigation (i.e., 
the imposition of a “litigation hold”) ; 
 

3. Analyze and understand a client’s ESI systems and storage; 
 

4. Identify custodians of relevant ESI; 
 

5. Perform appropriate searches; 
 

6. Collect responsive ESI in a manner that preserves the integrity of the ESI; 
 

7. Advise the client about available options for collection and preservation of ESI; 
 

8. Engage in competent and meaningful “meet and confer” with opposing counsel 
concerning an e-discovery plan; and 
 

9. Produce responsive ESI in a recognized and appropriate manner. 
 
See e.g., Pension Committee of Montreal Pension Plan v. Banc of America Securities, 
LLC, 685 F.Supp.2d 456, 462-465. 

If an attorney lacks the skills and/or resources to address ESI, the attorney should take 
sufficient steps to acquire sufficient learning and skill, or associate or consult with 
someone with appropriate expertise to assist or advise the client to retain an IT expert 
to assist with the technical issues.  Failure to do so may result in a finding that the 
attorney has breached his duty of competence to the client, as well as the issuance of 
potential sanctions for spoliation.   

In this case, the attorney failed to: 

(i) Make an assessment of the case’s e-discovery need or of his own capability; 
 

(ii) Did not consult with an e-discovery expert prior to agreeing to an ediscovery 
plan at the initial case management conference; 

 
(iii)  Allowed a discovery proposal to become a court order with no expert 

consultation and, under circumstances, where he lacked sufficient expertise; 
 
(iv)  Participated in preparing joint ediscovery search terms, without experience or 

expert consultation, and did not recognize the danger of overbreath in the 
agreed upon search terms; 
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(v) Stipulated to a court order directing a search of the client’s network by the 
other side, without having first understood what was on the system; 
 

(vi)  Did not instruct nor supervise the client before allowing the other side’s 
vendor to have direct access to the client’s network; 
 

(vii) Did not try to pre-test the agreed upon search terms or otherwise review the 
data before the network search, and instead relied on his assumption that the 
client’s IT department would know what to do and on the parties’ claw-back 
agreement protecting inadvertently released privileged information; 

 
(viii) Took no action to review the gathered data until opposing counsel asserted 

spoliation and threatened sanctions; 
 
(ix)  Then unsuccessfully attempted to review the search results; and 
 
(x) Damage was done as sensitive, proprietary and privileged material released 

and not due to inadvertence (i.e., in the context of reasonable steps having 
been taken to prevent disclosure in the first instance), but rather based on no 
guidance or instructions having been provided or any evaluation having been 
conducted. 

 
The “claw-back” provision in the joint discovery agreement did not protect the 
attorney in this case because the disclosure of the sensitive, confidential 
information was not due to “inadvertent disclosure” because counsel has taken no 
action to protect the disclosure of such information. 
 
The lesson of this case is: be competent and stay abreast of changing technology. 

 
 NOTE:  There are a number of jurisdictions throughout the country that have formulated   

new local rules, model rules and guidelines governing the handling of treatment of ESI.  
See e.g., Model Rule (U.S. District Court, E.D. Mich.), Local Bankruptcy Rule (E.D.M.) 
7026-4, Local Bankruptcy Rule 7026-3 (D. Delaware), Guidelines for the Discovery of 
Electronically Stored Information for the United States District Court for the Northern 
District of California and the Seventh Circuit Electronic Discovery Pilot Program and 
adoption of Principles Relating to the Discovery of Electronically Stored Information .  It 
is clear from a review of these rules and guidelines that whether an attorney retains an 
outside consultant to assist with ESI discovery, counsel still is ultimately responsible for 
what is done as part of his complying with his/her duty of competence. 
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• Amended Federal Rule of Civil Procedure 37(e): 
 

o The amendments are specific to ESI and deal with the sanctions for spoliation of 
ESI.   

 
o The Rule is divided into two subsections – (e)(1) and (e)(2) – and whether the loss 

of ESI is inadvertent or intentional will govern which subsection you fall under.   
 

o The amendments expressly eliminate the “absent exceptional circumstances” 
language from the rule as it resulted in differing standards being applied amongst 
the circuits (negligence and, gross negligence versus intentional conduct) as 
related to loss of ESI.   

 
o Now the rule authorizes and sets forth specific measures that a court may employ 

if information that should have been preserved is lost and specifies the finding 
necessary by the court to justify the imposition of the measures.  The changes in 
the rules do not affect the validity of the independent tort claim for spoliation. 

 
o Rule 37(e)(1) applies only to ESI that was lost due to a party’s failure to take 

reasonable steps to preserve it in anticipation or conduct of litigation.   
 

o The amendment does not create a new duty to preserve separate and distinct from 
the common law duty to preserve.  In applying the rule, the court need not decide 
whether and when the duty to preserve arose.   

 
o Rule 37(e)(1) provides that: 

 
§  if ESI is lost that should have been preserved,  

 
§ the party failed to take reasonable steps to preserve it, and  

 
§ it cannot be restored or replaced by additional discovery, 

 
o Then upon a finding of prejudice to the other party from the loss of information, 

the court may resort to certain measures delineated therein but no greater than 
necessary to cure the prejudice.   
 

o The burden of proving or disproving prejudice is not placed on any party based on 
the difficulty and unfair task of making the party who did not lose it to prove 
prejudice, but rather, is left to the discretion of the court to assess. 

 

o Perfection is not required under the rules – rather, the rules only require that 
“reasonable steps” be taken to preserve ESI. 

 
o The initial focus should be on:  
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§ can the lost information be restored or replaced through other discovery, 
and  

 
§ how important is the lost information to a claim or defense in the 

litigation.   
 

o Considerations by the court in ruling on motions brought under Rule 37(e)(1) 
include:   

 
(i) is the lost information relevant,  

 
(ii) is the lost information within the scope of what is discoverable,  

 
(iii) is the lost information subject to preservation from another source 
(i.e., statutes, regulations and orders),  

 
(iv) the “good faith” operation of the ESI system and the party’s 
familiarity therewith,  

 
(v) the party’s sophistication,  

 
(vi) whether the loss was outside the party’s control (i.e., cloud failure, 
computer room flood, software attack), and  

 
(vii) proportionality, including a party’s resources.  

 
o Upon a finding under Rule 37(e)(1), the court can employ the following 

measures:   
 

(i) forbid the party that failed to preserve the information from putting on 
certain evidence,  

 
(ii) permit the party who is prejudiced from presenting evidence and 
argument to the jury regarding loss of the information, and/or  

 
(iii) giving jury instructions to assist in the evaluation of such evidence or 
argument. 

 
o Rule 37(e)(2) only applies and authorizes the court to use specified severe 

measures or defer failures to preserve ESI on a finding that the party that lost 
the information acted with intent to deprive another party of the use of the 
information in the litigation.  

 
o A finding of negligence or gross negligence is not sufficient to impose 

sanctions under this rule and, thus, the amendment now creates a new 
consistent federal standard for employing such severe measures.   
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o Moreover, once a finding of intentional conduct is determined, the rule does 
not require the court to make any further finding of prejudice. 

 
o The measures that a court can employ under Rule 37(e)(2) include:  

 
(i) presume that the lost information was unfavorable to the party that lost 
it,  

 
(ii) a jury instruction that permits or requires the jury to presume or infer 
that the lost information was unfavorable to the party that lost it (i.e., an 
“adverse inference ruling”), and  

 
(iii) dismiss the action or enter a default judgment.   

 
o The Comments indicate, however, that court must exercise caution in using 

these measures to ensure that they only redress the loss at issue in the case. 
 

• Failure to meet and confer over discovery disputes in which sanctions awarded 
against attorney and client: 
 

In New Products Corporation. v. Tibble (In re Modern Plastics Corporation), 
2015 WL 4498023 (Bankr. W.D. Mich. July 23, 2015), Judge Dales issued 
sanctions against plaintiff’s counsel and plaintiff in an amount approximating 
$165,000.00 under Rules 37(a)(5) and 45(d)(2) of the Federal Rules of Civil 
Procedure (applicable in adversary proceedings) for failing to “meet and confer 
over discovery” issued by plaintiff after party subject to discovery asserted 
objections to the discovery as being overbroad.  Counsel asked plaintiff’s counsel 
to “meet and confer” to attempt to resolve the objections and limit the burdens 
imposed by the discovery.  Plaintiff’s counsel failed and refused to meet and, 
instead, issued additional discovery through subpoenas to third parties that 
involved, among other things, ESI and the retention of a third party ESI vendor to 
assess and assist in responding to the subject discovery.   
In describing the burdens associated with this discovery dispute, the Court 
indicated:   
 

“Nevertheless, heedless of these obvious burdens, Mr. Demorest 
issued subpoenas, as an officer of the court, that required a global 
banking giant and a national law firm -- neither a party to the 
litigation – to produce documents involving their clients in thirty-
six categories, covering a decade, within a fortnight – spanning the 
Labor Day holiday.”   

 
The Court further stated:   
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“Moreover, the court perceived not even a whiff of justification for 
the conduct of New Products or its counsel, in terms of avoiding 
undue burden resulting from the subpoenas, let alone a 
“substantial” justification, during the two hearings the court held in 
connection with the discovery dispute.” 

 
A motion for reconsideration and a stay was filed and denied on August 26, 2015.  
The decision is now on appeal.   
 
The lesson of this case is: be reasonable and responsive, play nice and remember 
that the court may review your conduct. 

• Other Recent Sanctions Cases: 
 

o Cat 3, LLC v. Black Lineage, Inc., 2016 U.S. Dist. LEXIS 3618 (S.D.N.Y. 2016):  
Court issued sanctions under Rule 37(e)(2) for a party’s intentional alteration and 
spoliation of an electronic document.  In making this ruling, the Court noted that 
all of the threshold requirements of the rule were met: (i) the emails were 
electronically stored information, (ii) the party was obligated to preserve the ESI 
in connection with the litigation, (iii) the ESI was lost and could not be adequately 
restored or replaced, and (iv) the party’s manipulation of the email addresses was 
not consistent with taking reasonable steps to preserver the evidence.  The Court 
also noted that even if the requisites for imposing sanctions under new Rule 
37(e)(2) had not be met, the Court, nevertheless, under the rubric of inherent 
powers could impose sanctions for spoliation to “redress conduct which abuses 
the judicial process” in order to preserve the integrity of the judicial process and 
to retain confidence that the process works to uncover the truth.  Finally, the 
Court discussed the burden of proof and applicable standard for imposing 
sanctions for spoliation – preponderance of the evidence versus clear and 
convincing.  Which standard is ultimately utilized, according to the Court, will 
depend, in large part, on the specific issue to be decided and the nature of the 
sanction requested – when a case-terminating or otherwise punitive in nature 
sanction is sought, a higher standard is merited.   
 

o Nuvasive, Inc. v. Madsen Med., Inc., 2016 U.S. Dist. LEXIS 8997 (S.D. Cal. 
2016): Court issued sanctions (i.e., an adverse instruction to the jury) in 
connection with a failure to preserve and produce documents.  As part of this 
ruling, the court did not find that the party had intentionally failed to preserve the 
subject documents.  Thereafter, amended Rule 37(e) became effective on 
December 1, 2015.  The party subject to the sanctions filed a motion for 
reconsideration under Rule 60(b) arguing, among other things, that the sanction 
issued was not appropriate under the amended rule.  Trial of the matter had not 
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yet occurred.  The Court granted the motion, thereby modifying the sanction to 
allow the parties to present evidence to the jury regarding the loss of the ESI and 
an instruction to the jury that the jury may consider such evidence along with all 
other evidence in the case in making its decision, consistent with the discretion 
provided to the Court under Rule 37(e)(1). 
 

o Leach Farms, Inc. v. Ryder Integrated Logistics, Inc., 2015 WL 348238 (E.D. 
Wis. 2015): Court refused to issue sanctions for counsel’s refusal to agree to 
specific search terms for searching of database, particularly when multiple 
searches were necessitated to limit the scope and expanse of documents 
responsive to the discovery request. 

 
o Brown v. Tellermate Holdings Ltd., 2014 WL 2987051 (S.D. Ohio 2014): Court 

precluded defendant from using certain evidence and imposed sanctions against 
defendant and counsel, jointly, for failing to preserve and produce ESI and 
reiterated counsel’s duty to cooperate in the discovery process, which includes 
know what information exists, how it is maintained, whether and how it can be 
retrieved and to exercise sufficient diligence to insure that all representations to 
the opposing parties and the Court are truthful based on a reasonable investigation 
of the facts. 

 
o Abadia-Peixoto v, US. Dept. of Homeland Sec., 2013 WL 4511925 (N.D. Cal. 

2013):  Court made clear that counsel has responsibility to ensure that client 
conduct a comprehensive and appropriate document search; counsel needs to be 
able to articulate how the search of ESI was conducted and the adequacy of the 
search done. 

 
o Qualcomm Inc. v. Broadcom Corp., 2008 WL 66932 (S.D. Cal. 2008): Magistrate 

judge referred six attorneys to the State Bar of California for investigation and 
possible imposition of sanctions in connection with (i) assisting their client to 
intentionally hide and recklessly ignore relevant documents, (ii) ignoring and 
rejecting numerous warning signs that the client’s search was inadequate, and (iii) 
blindly accepting the client’s unsupported assurance that the document search was 
adequate.  Some of the problems encountered, according to the Court, were due to 
the lack of “meaningful communication” between the employees, in-house 
counsel, outside counsel and those responsible for document collection and 
production.  Ultimately, the Court made clear that the attorney signing the 
discovery responses was not only responsible for the accuracy and propriety of 
them, but also for taking appropriate steps to learn the truth. 
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o State v. Ratliff, 849 N.W.2d 183 (N.D. 2014): Court reiterated that an attorney 
must understand the contours of ESI and, in particular, metadata; it is part of an 
attorney’s ethical duties of competence and to maintain client confidences. 

 
o U.S. v. Hernandez, 2014 WL 4510266 (S.D.N.Y. 2014):  Court refused to appoint 

a Coordinating Discovery Attorney on behalf of 9 defendants in a criminal case 
because of ethical and legal issues that would be implicated and further noted that 
counsel of record is ultimately responsive for providing effective legal 
representation, including in the discovery process, to its client. 

 
o F.D.I.C. v. Horn, 2015 WL 1529824 (E.D.N.Y. 2015): In the context of a 

malpractice case, the Court noted the importance of an attorney having policies 
and procedures for ensuring the preservation of ESI and such policy or lack 
thereof factoring into the Court’s issuance of monetary sanctions.  The Court also 
distinguished between those emails that one would reasonably expect to be 
preserved (i.e., those to effectively represent a client versus a “casual email”). 

 
o A PDX Pro Co. v. Dish Network Services, LLC, 2015 WL 7717199 (D. Colo. 

2015):  Court stated that certification requirements under Federal Rule of Civil 
Procedure 26 implicate a counsel’s duty of candor to the Court under the 
applicable ethical rules and further stated that: “As officers of the court, all 
attorneys conducting discovery owe the court a heightened duty of candor.” 

III. Metadata and Social Media: 

• Handling of metadata: 
 
(i) Generally: 
 

• Metadata is “data about data” – i.e., information describing the history, tracking, or 
management of an electronic document 
 

• Poses 3 ethical issues: 
 

- Does sending attorney have a duty to delete or “scrub” metadata before 
producing it to an adverse party? 
 

- May the receiving attorney review or “mine” metadata? 
 

- Does the receiving attorney have a duty to notify the sender if metadata is 
found? 
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• ABA Formal Opinions 06-442 and 05-437 provide: 
 
-Do not impose an explicit duty with respect to metadata on the attorney sending 
the ESI, even though certain methods of eliminating metadata are suggested for 
attorneys concerned about producing it to opposing counsel 
 
-Mining data is not ethically permissible under MRP 4.4(b) and requires the 
recipient to notify the sender if metadata found and recipient knows or reasonably 
should know that transmission of metadata was inadvertent  
 

 MRP 4.4(b) provides: 
 
“A lawyer who receives a document or electronically stored information relating 
to the representation of the lawyer’s client and knows or reasonably should know 
that the document or electronically stored information was inadvertently sent shall 
promptly notify the sender.” 
 

• The Comments to MRP 4.4(b) also provide: 
 
[2].  .  . “Whether the lawyer is required to take additional steps, such as returning 
the document or deleting electronically stored information, is a matter of law 
beyond the scope of these Rules, as is the question of whether the privileged 
status of a document or electronically stored information has been waived.  
Similarly, this Rule does not address the legal duties of a lawyer who receives a 
document or electronically stored information that the lawyer knows or 
reasonably should know may have been inappropriately obtained by the sending 
person. . . . Metadata in electronic documents creates an obligation under this 
Rule only if the receiving lawyer knows or reasonably should know that the 
metadata was inadvertently sent to the receiving attorney.  
 
[3] Some lawyers may choose to return a document or delete electronically stored 
information unread, for example, when the lawyer learns before receiving it that it 
was inadvertently sent.  Where a lawyer is not required by applicable law to do 
so, the decision to voluntarily return such a document or delete electronically 
stored information is a matter of professional judgment ordinarily reserved to the 
lawyer.  See.  Rules 1.2 and 1.4. 
 

• State Bar Ethical Opinions are not consistent 
 
-Most impose a duty to exercise “reasonable care” to prevent disclosure of 
metadata  
 
-Some provide that mining metadata is not an ethical violation 
 
-Most impose an obligation to notify the sender if metadata is found 
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(ii) In Michigan: 
 

• There is no Michigan opinion governing how metadata must be dealt with and the 
Michigan Rules of Professional Responsibility do not currently address metadata. 

 
• Scrubbing of documents before sent out electronically to remove all information in the 

metadata that could potentially reveal privileged materials.   
 

• Of course, sometimes it is acceptable to allow such materials to go out, as when the 
documents going to a client and the client wants to see the changes; however, care must 
be taken and client must be advised not to circulate to others who may not have the 
protection of the attorney client privilege.   
 

• Social Media: 
 
• Recent bar developments in Florida and New York 

 
• Professional Ethics of the Florida Bar Opinion 14-1 (June 25, 2015): 
 

o Provides that “social media information or date must be preserved if the 
information or data is known. . . or reasonably should be known. . . to be 
relevant to the reasonably foreseeable proceeding” 
 

o Cannot advise client to “clean-up” or remove information from social 
media pre-litigation if such removal would violate any substantive law 
regarding preservation and/or spoliation of evidence 

 
o General obligation of competence may also require attorney to advise 

client regarding removal of relevant information from client’s social 
media pages, including whether removal would violate any legal duties 
regarding preservations of evidence, regardless of privacy settings 

 
• New York State Bar Association (Commercial and Federal Litigation Section) 

released updated Social Media Guidelines on June 9, 2015: 
 

o Ethical duty of competence requires lawyer to understand benefits, risks 
and ethical implications associated with social media (including the 
functionality of any social media served intended to be used) 
 

o Lawyer must advise client regarding the preservation of social media 
 
IV. Other Ethical Issues: 

 
• Standard for Evaluating Fee Applications: Two recent rulings by Texas bankruptcy 

courts in In re Digerati Technologies, Inc., 2015 WL 5053555 (Bankr. S.D. Tex. August 
21, 2015) and Barron & Newburger PC v. Texas Skyline (In re Woerner), 783 F.3d 266 
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(5th Cir. 2015), in which the court rejected the 17-year-old, highly criticized holding of 
Matter of Pro-Snax Distributors, Inc., 157 F.3d 414 (5th Cir. 1998), in terms of the 
approach that the courts should utilize in evaluating fee applications.  Prior to this ruling, 
the Fifth Circuit had reviewed fees incurred by a professional retrospectively based on 
the actual benefits received from the services provided, as opposed to the reasonableness 
of the fees at the time that the fees were incurred.  The law is the Fifth Circuit Court of 
Appeals in now a prospective approach, as opposed to the “identifiable, tangible, material 
benefit” retrospective standard, based on the plain language if Section 330 of the 
Bankruptcy Code.  While these decisions were decided in the context of chapter 11 cases, 
the rulings of the court are equally applicable in chapter 13 cases. 
 

In In re Digerati Technologies, Inc., 2015 WL 5053555 (Bankr. S.D. Tex. August 
21, 2015), in a case involving a 100% dividend to unsecured creditors, the 
bankruptcy court reduced counsel’s fees by 26% based on such fees neither being 
necessary to the case administration nor reasonably likely to benefit the estate at 
the time that they were performed.  The deductions made by the court related to 
unsuccessful motions seeking post-petition financing in which the court 
characterized applicant’s courtroom performance at the hearing as being 
“woeful,” or stated differently, “the attempt to obtain financing was not a good 
gamble given the poor preparation and paucity of relevant and convincing 
testimony that applicant adduced at the hearing.”  The court also reduced 
applicant’s time associated with an emergency motion to extend deadline to 
provide proof of filing of its 2012 tax return as being unnecessary to the case 
administration and not likely to benefit the estate at the time the services were 
performed.  The court specifically found that the applicant “did not do a good 
job” at the hearing to adduce testimony to establish cause existed to extend the 
deadline and, thus, it was not a “good gamble.”  The court also reduced time 
associated with attempting to confirm an unconfirmable plan that proposed the 
appointment of officers and directors of the reorganized debtor at “exorbitant 
compensation packages” (not even understood by the principals) as not being 
consistent with public policy.  Finally, the court reduced fees of applicant based 
on its failure to disclose its prior attorney-client relationship with an investment 
bank and “counsel’s ‘slavish’ regard for the interests of the officers of the debtor, 
as opposed to the debtor entity.  This case also raises the question of who is the 
client and to whom do you owe your fiduciary duty, an issue addressed in the 
Final Report of the National Ethics Task Force. 
 
In Barron & Newburger PC v. Texas Skyline (In re Woerner), 783 F.3d 266 (5th 
Cir. 2015), the court disallowed certain fees based on the lack of likelihood of 
success of the legal strategy at the time the fees were incurred.  In making this 
ruling, the court stated that Sections 327 through 330 of the Bankruptcy Code 
“explicitly contemplate[ ] compensation for attorneys where services were 
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reasonable when rendered . . . but ultimately fail to produce an actual, material 
benefit.”  Moreover, the court found this interpretation to be consistent with the 
legislative history surrounding the adoption of the Bankruptcy Code.  The court 
indicated that Congress had considered and rejected an “actual benefit” test at the 
time that the Code was enacted.  Various fees had been incurred on discovery in 
connection with a motion to convert that was filed in the case.  Because the court 
found that “there was not a reasonable likelihood of success in reaching 
confirmation or avoiding conversion to chapter 7 at the time that the services were 
rendered” based, among other things, lack of creditor support for a chapter 11 
plan, the fees sought by applicant for such services were denied.  The court also 
denied fees sought by applicant in connection with amending the schedules and 
statement of financial affairs associated with applicant’s verification that all of 
debtor’s assets had been accounted for, finding that “[n]either the creditors or the 
estate should have to bear the additional expense [attributable to Debtor’s 
conduct].”   
 
See also, Hage, Paul R., Benchnotes, American Bankruptcy Institute Journal, Vol. 
XXXIV, No. 8, pg. 6 (August 2015). 

 
These new decisions appear to represent a positive change in the Fifth Circuit as they 
bring the state of the law as relates to the standard governing review of fee applications of 
professionals in line with all the other circuits.  The reversal of the Pro-Snax decision – 
which applied a retrospective, as opposed to a prospective, analysis – will result in less 
“second-guessing” of actions undertaken by counsel in a case that does not necessarily 
yield the anticipated and hoped-for results when counsel made the decision to proceed.  
Nevertheless, counsel must carefully assess and determine at the time that action is taken 
whether it is reasonable based on its belief then that the action can potentially confer a 
benefit on the estate.  
 
Even if the client is insisting that counsel pursue a certain course of action and under 
circumstances where there is no issue of “informed consent,” it does not excuse counsel’s 
duty to determine whether the taking such action at that time is reasonable and likely to 
result in a benefit being obtained.  See also, Rapoport, Nancy B., “The Client Who Did 
Too Much,” 47 Akron L.R. 121 (2014). 
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APPENDIX 5 – Best Practices Report on  
Electronic Discovery (ESI) Issues in Bankruptcy Cases 

The Business Lawyer of the American Bar Association 
August 2013, Volume 68, Issue 4 
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APPENDIX 6 – California Ethics Opinion  
on duty and responsibility of counsel to deal with ESI  

Formal Opinion No. 2015-193 (June 2015) 
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