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 ELECTRONICALLY STORED INFORMATION (ESI)  
DISCOVERY IN CONSUMER DEBTOR CASES AND WHY CONSUMER DEBTOR’S 

LAWYERS, TRUSTEES AND CREDITORS CARE ABOUT IT 

 Discovery of Electronically Stored Information (ESI) is an important and evolving aspect 

of discovery in our ever-increasing world of electronic and digital documents and 

communications.  ESI encompasses all information that is stored electronically.  The rules 

governing this type of discovery, hereinafter referred to as “e-discovery”, are an extension of the 

rules that have always governed discovery. However, as there are now more ways to 

communicate and more ways to save information, responding to a request for production of ESI 

seems to have taken on extremely large, and in some instances, enormous proportions.  In 

today’s world, e-discovery is not limited to information sought from large corporate entities or in 

cases outside of Bankruptcy Court. When one considers how many ways individuals store 

documents and communicate, ESI is brought squarely into the consumer debtor context.   While 

there are not a large number of published cases in the bankruptcy context, it is clear that the rules 

that govern general civil litigation in the Federal Courts should be taken into consideration in the 

consumer bankruptcy context. These rules do not exist in a vacuum.  They are brought into play 

at various phases of a bankruptcy case.

I. What are the types of ESI that can impact a consumer debtor case and what is the 

Debtor’s responsibility for preservation of ESI?

 A. Types of ESI. 

 The following list is intended as a starting point for consideration of the various types of 

ESI an average individual may have or utilize in their daily life.

 Text messages 
 Social media posting/social networks 
 Email accounts 
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 Photo storage sites 
 On line banking records 
 Electronic storage of personal documents 
 On line access to payroll information, retirement accounts, insurance policies 

ESI can be stored on a variety of devices, including: 

 Cell phones/smart phones 
 Work computers 
 Home computers 
 Tablets/I-pads
 External storage on things such as external hard drives, flash drives, USB devices 
 Cloud storage 
 Smart TVs 
 Other mobile and electronic devices 


Thus, anywhere that a debtor stores information, and any information that is appropriate for 

discovery in the particular context of the case, is subject to production.

 B. Debtor’s responsibility. 

 Arguably, a debtor’s responsibility for preserving ESI begins the minute a debtor 

contemplates filing a bankruptcy.  At that time, the debtor needs to consider all of the documents 

that will support the information needed for the Bankruptcy Schedules and Statement of 

Financial Affairs, and should, with the assistance of counsel, consider what information the 

bankruptcy trustee, in either a chapter 7 or chapter 13 case, will require, and what creditor issues 

may arise in the case, including any possible objections to discharge of debt.  Further, in a 

chapter 7 context, it is appropriate to consider 11 U.S.C. §727(a)(3).1

 In the Eastern District of Michigan, LBR 2003-2 lists “Debtor’s Documents at the 

Meeting of Creditors”.  See Appendix A.  E.D.M. LBR 2003-2 does not specifically reference 

ESI, but if the requested documents are not provided, and are unable to be provided, it is possible 

1 Hereinafter, references to the Bankruptcy Code will be referenced as “§__”. 
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that this could trigger an action under §727(a)(3), which would then result in a contested matter, 

which will bring the rules governing ESI into play.

 A trustee or creditor may request a BR 2004 exam of the debtor.  Fed. R. Bankr. P. 20042

does not specifically incorporate the procedural rules governing ESI, but in consideration of the 

possible outcomes of a BR 2004 exam, it would be prudent to make sure that the relevant ESI is 

preserved.  

 Thus, while in the preliminary phases of a bankruptcy case it appears that there are no 

specific rules addressing ESI, debtors and their counsel will be well served to consider the 

requirements for preservation and production of ESI in their initial meeting and when complying 

with a trustee’s or creditor’s request for production of information and documents. (Failure to 

preserve ESI is known as spoliation.  There can be significant consequences if ESI is not 

preserved in a timely and useful manner.3)

 C. Contested Matter; Creditor’s Responsibility. 

 In the event the debtor is a party to a contested matter in the bankruptcy case, in 

accordance with BR 9014(c), the Rules under Part 7 of the Bankruptcy Rules apply.  SectionIV, 

below, sets forth the text of the Rules that address ESI.    

 At this point, it is not only the debtor who has responsibility for ESI, but also any 

counterparty to the contested matter.  Thus, if a creditor initiates an objection to discharge of 

debt under §523, for example, the creditor will also have responsibility for preservation and 

production of ESI.  At the time that a creditor, or the creditor with the assistance of counsel, 

determines that it is appropriate to bring an action against a debtor, a litigation hold of all ESI 

should be put in place.    

2 Hereinafter, citations to the Federal Rules of Bankruptcy Procedure will be referenced as “BR”. 
3 The intent of these materials is to provide an overview.  Therefore, I have not included a survey of the cases that 
address spoliation.  
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 D. What needs to be produced and how does “proportionality” fit into this? 

Fed. R. Civ. P. 26(b)4 sets forth the scope and limits of discovery, including e-discovery.  

There are 6 factors which are to be considered to determine proportionality: 

 i. the importance of the issues at stake in the action, 
ii. the amount in controversy, 

 iii. the parties’ relative access to relevant information, 
 iv. the parties’ resources, 
 v. the importance of the discovery in resolving the issues, 

vi. whether the burden or expense of the proposed discovery outweighs its likely     
benefit.

            The determination of what is “proportional” will need to be made on a case-by-case 

basis. It appears, however, that one of the effects of Rule 26 should be the removal of extensive 

and costly discovery as a means of burdening the opposing side with expensive discovery in 

order to run up the costs of litigation in order to gain a litigation advantage.    

   E. How does one know what should be preserved and produced? 

1. Model Orders 

A number of courts have proposed Model Orders regarding e-discovery.  The   

U.S. District Court for the Eastern District of Michigan has a the Checklist for Rule 26(f) Meet 

and Confer Regarding Electronically Stored Information (the “Checklist”) on its website, along 

with its Model Order Relating to the Discovery of Electronically Stored Information. The United 

States District Court for the Northern District of California has a [Model] Stipulated Order Re: 

Discovery of Electronically Stored Information for Standard Litigation and the same Checklist, 

along with Guidelines.  (See Appendix B, Items 7 and 1.) The Checklist provides the following 

general categories to be addressed in a Rule 26(f) Meet and Confer and specific considerations 

under each area.   

4 Hereinafter, citations to the Federal Rules of Civil Procedure will be referenced as “Rule”. 
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 a. Preservation.   
 b. Liaison.  
 c. Informal Discovery About Location and Types of Systems 
 d. Proportionality and Costs 
 e. Search  
 f. Phasing 
 g. Production 
 h. Privilege 

 Courts are now dealing with e-discovery in their Rule 26(f) reports, although the e-

discovery considerations are not necessarily very detailed in the form reports and require the 

parties to expand on their procedures.  Attached as Appendix B are copies of some of the 

proposed Model Orders and formats for 26(f) reports.  I have done my best to attach Model 

Orders from jurisdictions within the “Central States” constituencies. I have also attached some 

other Model Orders and discovery considerations that I found interesting and helpful.  See, for 

example, from the United States District Court for the District of Delaware the Default Standard 

for Discovery, Including Discovery of Electronically Stored Information (“ESI”). 

II. Recent Cases that address discovery disputes. 

The following 2 cases demonstrate what can occur if discovery issues are not handled 

properly before seeking court intervention.

 A. In re: Kenneth Wayne Auld,  543 BR 676 (Bankr. D. Utah 2015).  This case 

involved the chapter 7 trustee’s request to the debtor to provide certain documents and for 

turnover of certain funds.  The trustee brought a Motion to Extend Deadline for Filing 

Complaints Concerning the Debtor’s Discharge and Motion for Turnover Order Pursuant to §521 

and §542 of the Bankruptcy Code (the “Motion”).  The court denied the Motion, determining 

that the Motion did not establish that the Debtor had the ability to comply with the turnover 

requests regarding either the documents of funds, and that the Motion was premature, as the 
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trustee had not utilized other means, such as BR 2004(c) or other appropriate discovery methods 

prior to seeking court intervention.  The court summarized its ruling as follows: 

To obtain an order to turn over property or recorded information, the 
Trustee is required to show not only that the property to be turned over is property 
of the bankruptcy estate and the recorded information relates to property of the 
estate, but also that the property and recorded information are in the Debtor’s 
possession or under his control at the time the turnover motion was filed.  The 
request must also describe with particularity the property or documents to be 
turned over.  Because the Trustee has not availed himself of the procedural 
methods of discovery, nor been specific in his requests in this Motion, his request 
for judicial intervention is premature.  For the foregoing reasons, the Trustee’s 
motion for an order directing turnover will be denied. 
 The Trustee has also failed to clearly identify a lack of cooperation by the 
Debtor or refusal to respond to any formal discovery request, and so the Trustee 
has failed to plead sufficient cause to extend the deadline for objecting to the 
Debtor’s discharge.  Therefore, the Court will deny the Trustee’s motion to extend 
the deadline for filing complaints concerning the debtor’s discharge. 

534 BR at 685.  

B. In re: Modern Plastics Corporation, et al, v. Thomas R. Tibble , et al, Case No. 

09-00651, U.S. Bankruptcy Court, Western District of Michigan, 2015 Bankr. LEXIS 2525 

(Decided July 23, 2015).  This case addresses the issue of aggressive pursuit of discovery against 

non-parties.  This particular matter came before the court on Plaintiff’s Motion to Compel Non-

Parties to Comply with Subpoenas and the non-parties’ Motion for Protective Order.    Judge 

Dales started his Opinion as follows: 

This Memorandum of Decision and Order addresses a costly discovery dispute 
between New Products Corp. (the “Plaintiff” or “New Products”) and seven non-
parties upon whom New Products served subpoenas duces tecum.  The court lays 
blame for this dispute squarely on the shoulders of Plaintiff’s counsel who flouted 
the duty he owed to the Recipients to avoid saddling them with undue burden and 
expense, then stubbornly exacerbated the problem by multiplying proceedings. 
(footnote omitted) 

 2015 Bankr. LEXIS 2525 p. 1. 

Judge Dales addressed a number of factors in his determination that the subpoenas were unduly 

burdensome. Among the factors were:  The extensive time period for which information was 
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sought; the breadth of the information sought;  that the targets of the subpoenas were non-parties; 

that Plaintiff’s counsel must have known that the subpoena (to Bank of America) requested 

information that was “highly regulated and highly sensitive to customer privacy issues”; that the 

subpoena (to Dickinson Wright) would “necessitate a review for privileged communications and 

work product”; and that the return date for information was an unreasonably short amount of 

time.  The Judge granted the Protective Order, noting that Rule 26(c)(3) incorporates  Rule 

37(a)(5).5  The Judge further referenced the efforts of Dickinson Wright to resolve the dispute 

before seeking the court’s assistance. The court determined that it was likewise required to shift 

costs of compliance with the subpoenas to Plaintiff under Rule 45(d).6  The court assessed costs 

against Plaintiff’s counsel and Plaintiff, jointly and severally, in favor of the non-parties to 

reimburse the non-parties for (i) costs in the amount of $104,770.00 incurred by the non-parties 

for a third party vendor who compiled and reviewed the ESI for production in response to the 

subpoenas and (ii) costs of  counsel for one of the non-parties in the amount of $61,417.50. 

5 Rule 37(a)(5) provides: (5) Payment of Expenses; Protective Orders.
(A) If the Motion Is Granted (or Disclosure or Discovery Is Provided After Filing). If the 

motion is granted—or if the disclosure or requested discovery is provided after the motion was 
filed—the court must, after giving an opportunity to be heard, require the party or deponent whose 
conduct necessitated the motion, the party or attorney advising that conduct, or both to pay the 
movant's reasonable expenses incurred in making the motion, including attorney's fees. But the 
court must not order this payment if: 

(i) the movant filed the motion before attempting in good faith to obtain the disclosure or 
discovery without court action; 

(ii) the opposing party's nondisclosure, response, or objection was substantially justified; 
or 

(iii) other circumstances make an award of expenses unjust. 

6 Rule 45(d) provides, in pertinent part: (d) PROTECTING A PERSON SUBJECT TO A SUBPOENA;
ENFORCEMENT.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for issuing 
and serving a subpoena must take reasonable steps to avoid imposing undue burden or expense on 
a person subject to the subpoena. The court for the district where compliance is required must 
enforce this duty and impose an appropriate sanction—which may include lost earnings and 
reasonable attorney's fees—on a party or attorney who fails to comply. 



202

2016 CENTRAL STATES BANKRUPTCY WORKSHOP

 While this case may seem extreme, the costs of dealing with the production of ESI, 

particularly when there are multiple sources of stored information, possible duplications and 

when it may contain confidential or otherwise protected information, can be very high.  

III. Best Practices

The Business Law Section of the American Bar Association published its Best Practices 

Report on Electronic Discovery (ESI) Issues in Bankruptcy Cases in the August 2013 issue of 

The Business Lawyer, Volume 68, No. 4.  This Report contains an excellent survey of proposed 

Best Practices for all aspects of bankruptcy practice, including representation of (i) debtors and 

creditors in Chapters 7, 13 and 11, (ii) parties in adversary proceedings, and (iii) claimants in 

Chapter 7, 13 and 11 cases.

IV.  Overview of the Rules of Bankruptcy Procedure that affect ESI. The

following Rules of Bankruptcy Procedure include references to e-discovery.

 A. BR 7026 incorporates Rule 26, “Duty to Disclose.  General Provisions Governing 

Discovery”.

(b) DISCOVERY SCOPE AND LIMITS.
(1) Scope in General. Unless otherwise limited by court order, the scope 

of discovery is as follows: Parties may obtain discovery regarding any 
nonprivileged matter that is relevant to any party's claim or defense and 
proportional to the needs of the case, considering the importance of the issues at 
stake in the action, the amount in controversy, the parties’ relative access to 
relevant information, the parties’ resources, the importance of the discovery in 
resolving the issues, and whether the burden or expense of the proposed discovery 
outweighs its likely benefit. Information within this scope of discovery need not 
be admissible in evidence to be discoverable. 

(2) Limitations on Frequency and Extent.
(A) When Permitted. By order, the court may alter the limits in 

these rules on the number of depositions and interrogatories or on the 
length of depositions under Rule 30. By order or local rule, the court may 
also limit the number of requests under Rule 36. 

(B) Specific Limitations on Electronically Stored Information. A 
party need not provide discovery of electronically stored information from 
sources that the party identifies as not reasonably accessible because of 
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undue burden or cost. On motion to compel discovery or for a protective 
order, the party from whom discovery is sought must show that the 
information is not reasonably accessible because of undue burden or cost. 
If that showing is made, the court may nonetheless order discovery from 
such sources if the requesting party shows good cause, considering the 
limitations of Rule 26(b)(2)(C). The court may specify conditions for the 
discovery.

(C) When Required. On motion or on its own, the court must limit 
the frequency or extent of discovery otherwise allowed by these rules or 
by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or 
duplicative, or can be obtained from some other source that is more 
convenient, less burdensome, or less expensive; 

(ii) the party seeking discovery has had ample opportunity 
to obtain the information by discovery in the action; or 

(iii) the proposed discovery is outside the scope permitted 
by Rule 26(b)(1). 

(3) Trial Preparation: Materials.
(A) Documents and Tangible Things. Ordinarily, a party may not 

discover documents and tangible things that are prepared in anticipation of 
litigation or for trial by or for another party or its representative (including 
the other party's attorney, consultant, surety, indemnitor, insurer, or agent). 
But, subject to Rule 26(b)(4), those materials may be discovered if: 

(i) they are otherwise discoverable under Rule 26(b)(1); 
and

(ii) the party shows that it has substantial need for the 
materials to prepare its case and cannot, without undue hardship, 
obtain their substantial equivalent by other means. 
(B) Protection Against Disclosure. If the court orders discovery of 

those materials, it must protect against disclosure of the mental 
impressions, conclusions, opinions, or legal theories of a party's attorney 
or other representative concerning the litigation. 

(C) Previous Statement. Any party or other person may, on request 
and without the required showing, obtain the person's own previous 
statement about the action or its subject matter. If the request is refused, 
the person may move for a court order, and Rule 37(a)(5) applies to the 
award of expenses. A previous statement is either: 

(i) a written statement that the person has signed or 
otherwise adopted or approved; or 

(ii) a contemporaneous stenographic, mechanical, 
electrical, or other recording—or a transcription of it—that recites 
substantially verbatim the person's oral statement. 

  . . . 
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 (5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds information 

otherwise discoverable by claiming that the information is privileged or 
subject to protection as trial-preparation material, the party must: 

(i) expressly make the claim; and 
(ii) describe the nature of the documents, communications, 

or tangible things not produced or disclosed—and do so in a 
manner that, without revealing information itself privileged or 
protected, will enable other parties to assess the claim. 
(B) Information Produced. If information produced in discovery is 

subject to a claim of privilege or of protection as trial-preparation material, 
the party making the claim may notify any party that received the 
information of the claim and the basis for it. After being notified, a party 
must promptly return, sequester, or destroy the specified information and 
any copies it has; must not use or disclose the information until the claim 
is resolved; must take reasonable steps to retrieve the information if the 
party disclosed it before being notified; and may promptly present the 
information to the court under seal for a determination of the claim. The 
producing party must preserve the information until the claim is resolved. 

(c) PROTECTIVE ORDERS.
(1) In General. A party or any person from whom discovery is sought may 

move for a protective order in the court where the action is pending—or as an 
alternative on matters relating to a deposition, in the court for the district where 
the deposition will be taken. The motion must include a certification that the 
movant has in good faith conferred or attempted to confer with other affected 
parties in an effort to resolve the dispute without court action. The court may, for 
good cause, issue an order to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including one or more of 
the following: 

(A) forbidding the disclosure or discovery; 
(B) specifying terms, including time and place or the allocation of 

expenses, for the disclosure or discovery; 
(C) prescribing a discovery method other than the one selected by 

the party seeking discovery; 
(D) forbidding inquiry into certain matters, or limiting the scope of 

disclosure or discovery to certain matters; 
(E) designating the persons who may be present while the 

discovery is conducted; 
(F) requiring that a deposition be sealed and opened only on court 

order;
(G) requiring that a trade secret or other confidential research, 

development, or commercial information not be revealed or be revealed 
only in a specified way; and 

(H) requiring that the parties simultaneously file specified 
documents or information in sealed envelopes, to be opened as the court 
directs.
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(2) Ordering Discovery. If a motion for a protective order is wholly or 
partly denied, the court may, on just terms, order that any party or person provide 
or permit discovery. 

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses. 
…

(f) CONFERENCE OF THE PARTIES; PLANNING FOR 
DISCOVERY. 

  … 
(3) Discovery Plan. A discovery plan must state the parties’ views and 

proposals on: 
(A) what changes should be made in the timing, form, or 

requirement for disclosures under Rule 26(a), including a statement of 
when initial disclosures were made or will be made; 

(B) the subjects on which discovery may be needed, when 
discovery should be completed, and whether discovery should be 
conducted in phases or be limited to or focused on particular issues; 

(C) any issues about disclosure, discovery, or preservation of 
electronically stored information, including the form or forms in which it 
should be produced; 

(D) any issues about claims of privilege or of protection as trial-
preparation materials, including—if the parties agree on a procedure to 
assert these claims after production—whether to ask the court to include 
their agreement in an order under Federal Rule of Evidence 502; 

(E) what changes should be made in the limitations on discovery 
imposed under these rules or by local rule, and what other limitations 
should be imposed; and 

(F) any other orders that the court should issue under Rule 26(c) or 
under Rule 16(b) and (c).

B. BR 7033 incorporates Rule 33, “Interrogatories to Parties”.  Under Rule 33(d),

 (d) OPTION TO PRODUCE BUSINESS RECORDS. If the answer to an 
interrogatory may be determined by examining, auditing, compiling, abstracting, 
or summarizing a party's business records (including electronically stored 
information), and if the burden of deriving or ascertaining the answer will be 
substantially the same for either party, the responding party may answer by: 

(1) specifying the records that must be reviewed, in sufficient detail to 
enable the interrogating party to locate and identify them as readily as the 
responding party could; and 

(2) giving the interrogating party a reasonable opportunity to examine and 
audit the records and to make copies, compilations, abstracts, or summaries. 
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C. BR 7034 incorporates Rule 34, “Producing Documents, Electronically Stored 

Information, and Tangible Things, or Entering onto Land, for Inspection and Other Purposes”.

(a) IN GENERAL. A party may serve on any other party a request within the 
scope of Rule 26(b): 

(1) to produce and permit the requesting party or its representative to 
inspect, copy, test, or sample the following items in the responding party's 
possession, custody, or control: 

(A) any designated documents or electronically stored 
information—including writings, drawings, graphs, charts, photographs, 
sound recordings, images, and other data or data compilations—stored in 
any medium from which information can be obtained either directly or, if 
necessary, after translation by the responding party into a reasonably 
usable form; or 

…
 (b) PROCEDURE.

(1) Contents of the Request. The request: 
(A) must describe with reasonable particularity each item or 

category of items to be inspected; 
(B) must specify a reasonable time, place, and manner for the 

inspection and for performing the related acts; and 
(C) may specify the form or forms in which electronically stored 

information is to be produced. 
(2) Responses and Objections.

(A) Time to Respond. The party to whom the request is directed 
must respond in writing within 30 days after being served or — if the 
request was delivered under Rule 26(d)(2) — within 30 days after the 
parties’ first Rule 26(f) conference. A shorter or longer time may be 
stipulated to under Rule 29 or be ordered by the court. 

(B) Responding to Each Item. For each item or category, the 
response must either state that inspection and related activities will be 
permitted as requested or state with specificity the grounds for objecting to 
the request, including the reasons. The responding party may state that it 
will produce copies of documents or of electronically stored information 
instead of permitting inspection. The production must then be completed 
no later than the time for inspection specified in the request or another 
reasonable time specified in the response. 

(C) Objections. An objection must state whether any responsive 
materials are being withheld on the basis of that objection. An objection to 
part of a request must specify the part and permit inspection of the rest. 

(D) Responding to a Request for Production of Electronically 
Stored Information. The response may state an objection to a requested 
form for producing electronically stored information. If the responding 
party objects to a requested form—or if no form was specified in the 
request—the party must state the form or forms it intends to use. 
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(E) Producing the Documents or Electronically Stored 
Information. Unless otherwise stipulated or ordered by the court, these 
procedures apply to producing documents or electronically stored 
information: 

(i) A party must produce documents as they are kept in the 
usual course of business or must organize and label them to 
correspond to the categories in the request; 

(ii) If a request does not specify a form for producing 
electronically stored information, a party must produce it in a form 
or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms; and 

(iii) A party need not produce the same electronically 
stored information in more than one form. 

(c) NONPARTIES. As provided in Rule 45, a nonparty may be compelled to 
produce documents and tangible things or to permit an inspection. 

D. BR 7037 incorporates Rule 37, “Failure to Make Disclosures or to Cooperate in 

Discovery; Sanctions”.

(a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR
DISCOVERY.

(1) In General. On notice to other parties and all affected persons, a party 
may move for an order compelling disclosure or discovery. The motion must 
include a certification that the movant has in good faith conferred or attempted to 
confer with the person or party failing to make disclosure or discovery in an effort 
to obtain it without court action. 

(2) Appropriate Court. A motion for an order to a party must be made in 
the court where the action is pending. A motion for an order to a nonparty must be 
made in the court where the discovery is or will be taken. 

(3) Specific Motions.
(A) To Compel Disclosure. If a party fails to make a disclosure 

required by Rule 26(a), any other party may move to compel disclosure 
and for appropriate sanctions. 

(B) To Compel a Discovery Response. A party seeking discovery 
may move for an order compelling an answer, designation, production, or 
inspection. This motion may be made if: 

(i) a deponent fails to answer a question asked under Rule 
30 or 31; 

(ii) a corporation or other entity fails to make a designation 
under Rule 30(b)(6) or 31(a)(4); 

(iii) a party fails to answer an interrogatory submitted under 
Rule 33; or 

(iv) a party fails to produce documents or fails to respond 
that inspection will be permitted—or fails to permit inspection—as 
requested under Rule 34. 
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(C) Related to a Deposition. When taking an oral deposition, the 
party asking a question may complete or adjourn the examination before 
moving for an order. 
(4) Evasive or Incomplete Disclosure, Answer, or Response. For purposes 

of this subdivision (a), an evasive or incomplete disclosure, answer, or response 
must be treated as a failure to disclose, answer, or respond. 

(5) Payment of Expenses; Protective Orders.
(A) If the Motion Is Granted (or Disclosure or Discovery Is 

Provided After Filing). If the motion is granted—or if the disclosure or 
requested discovery is provided after the motion was filed—the court 
must, after giving an opportunity to be heard, require the party or deponent 
whose conduct necessitated the motion, the party or attorney advising that 
conduct, or both to pay the movant's reasonable expenses incurred in 
making the motion, including attorney's fees. But the court must not order 
this payment if: 

(i) the movant filed the motion before attempting in good 
faith to obtain the disclosure or discovery without court action; 

(ii) the opposing party's nondisclosure, response, or 
objection was substantially justified; or 

(iii) other circumstances make an award of expenses unjust. 
(B) If the Motion Is Denied. If the motion is denied, the court may issue 

any protective order authorized under Rule 26(c) and must, after giving an 
opportunity to be heard, require the movant, the attorney filing the motion, or 
both to pay the party or deponent who opposed the motion its reasonable 
expenses incurred in opposing the motion, including attorney's fees. But the 
court must not order this payment if the motion was substantially justified or 
other circumstances make an award of expenses unjust. 

(C) If the Motion Is Granted in Part and Denied in Part. If the motion is 
granted in part and denied in part, the court may issue any protective order 
authorized under Rule 26(c) and may, after giving an opportunity to be heard, 
apportion the reasonable expenses for the motion. 
…
(e) FAILURE TO PRESERVE ELECTRONICALLY STORED
INFORMATION. If electronically stored information that should have been 
preserved in the anticipation or conduct of litigation is lost because a party failed 
to take reasonable steps to preserve it, and it cannot be restored or replaced 
through additional discovery, the court: 

(1) upon finding prejudice to another party from loss of the information, 
may order measures no greater than necessary to cure the prejudice; or 

(2) only upon finding that the party acted with the intent to deprive 
another party of the information’s use in the litigation may: 

(A) presume that the lost information was unfavorable to the party; 
(B) instruct the jury that it may or must presume the information 

was unfavorable to the party; or 
(C) dismiss the action or enter a default judgment. 
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E. BR 9014, “Contested Matters”.  In particular, note BR 9014(c): 

(c) APPLICATION OF PART VII RULES. Except as otherwise provided in 
this rule, and unless the court directs otherwise, the following rules shall apply: 
7009, 7017, 7021, 7025, 7026, 7028–7037, 7041, 7042, 7052, 7054–7056, 7064, 
7069, and 7071. The following subdivisions of Fed. R. Civ. P. 26, as incorporated 
by Rule 7026, shall not apply in a contested matter unless the court directs 
otherwise: 26(a)(1) (mandatory disclosure), 26(a)(2) (disclosures regarding expert 
testimony) and 26(a)(3) (additional pre-trial disclosure), and 26(f) (mandatory 
meeting before scheduling conference/discovery plan). An entity that desires to 
perpetuate testimony may proceed in the same manner as provided in Rule 7027 
for the taking of a deposition before an adversary proceeding. The court may at 
any stage in a particular matter direct that one or more of the other rules in Part 
VII shall apply. The court shall give the parties notice of any order issued under 
this paragraph to afford them a reasonable opportunity to comply with the 
procedures prescribed by the order. 

F. BR 9016 incorporates Rule 45 “Subpoena” which provides, in pertinent part:

(a) IN GENERAL.
(1) Form and Contents.

(A) Requirements—In General. Every subpoena must: 
(i) state the court from which it issued; 
(ii) state the title of the action and its civil-action number; 
(iii) command each person to whom it is directed to do the 

following at a specified time and place: attend and testify; produce 
designated documents, electronically stored information, or 
tangible things in that person's possession, custody, or control; or 
permit the inspection of premises; and 

(iv) set out the text of Rule 45(d) and (e). 
(B) Command to Attend a Deposition—Notice of the Recording 

Method. A subpoena commanding attendance at a deposition must state 
the method for recording the testimony. 

(C) Combining or Separating a Command to Produce or to Permit 
Inspection; Specifying the Form for Electronically Stored Information. A 
command to produce documents, electronically stored information, or 
tangible things or to permit the inspection of premises may be included in 
a subpoena commanding attendance at a deposition, hearing, or trial, or 
may be set out in a separate subpoena. A subpoena may specify the form 
or forms in which electronically stored information is to be produced. 

(D) Command to Produce; Included Obligations. A command in a 
subpoena to produce documents, electronically stored information, or 
tangible things requires the responding person to permit inspection, 
copying, testing, or sampling of the materials. 
(2) Issuing Court. A subpoena must issue from the court where the action 

is pending. 
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(3) Issued by Whom. The clerk must issue a subpoena, signed but 
otherwise in blank, to a party who requests it. That party must complete it before 
service. An attorney also may issue and sign a subpoena if the attorney is 
authorized to practice in the issuing court. 

(4) Notice to Other Parties Before Service. If the subpoena commands the 
production of documents, electronically stored information, or tangible things or 
the inspection of premises before trial, then before it is served on the person to 
whom it is directed, a notice and a copy of the subpoena must be served on each 
party.
…
 (c) PLACE OF COMPLIANCE.
. . .

 (2) For Other Discovery. A subpoena may command: 
(A) production of documents, electronically stored information, or 

tangible things at a place within 100 miles of where the person resides, is 
employed, or regularly transacts business in person; and 

(B) inspection of premises at the premises to be inspected. 
(d) PROTECTING A PERSON SUBJECT TO A SUBPOENA;
ENFORCEMENT.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney 
responsible for issuing and serving a subpoena must take reasonable steps to 
avoid imposing undue burden or expense on a person subject to the subpoena. The 
court for the district where compliance is required must enforce this duty and 
impose an appropriate sanction—which may include lost earnings and reasonable 
attorney's fees—on a party or attorney who fails to comply. 

(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce 

documents, electronically stored information, or tangible things, or to 
permit the inspection of premises, need not appear in person at the place of 
production or inspection unless also commanded to appear for a 
deposition, hearing, or trial. 

(B) Objections. A person commanded to produce documents or 
tangible things or to permit inspection may serve on the party or attorney 
designated in the subpoena a written objection to inspecting, copying, 
testing or sampling any or all of the materials or to inspecting the 
premises—or to producing electronically stored information in the form or 
forms requested. The objection must be served before the earlier of the 
time specified for compliance or 14 days after the subpoena is served. If 
an objection is made, the following rules apply: 

(i) At any time, on notice to the commanded person, the 
serving party may move the court for the district where compliance 
is required for an order compelling production or inspection. 

(ii) These acts may be required only as directed in the 
order, and the order must protect a person who is neither a party 
nor a party's officer from significant expense resulting from 
compliance. 
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(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district 

where compliance is required must quash or modify a subpoena that: 
(i) fails to allow a reasonable time to comply; 
(ii) requires a person to comply beyond the geographical 

limits specified in Rule 45(c); 
(iii) requires disclosure of privileged or other protected 

matter, if no exception or waiver applies; or 
(iv) subjects a person to undue burden. 

 (B) When Permitted. To protect a person subject to or affected by 
a subpoena, the court for the district where compliance is required may, on 
motion, quash or modify the subpoena if it requires: 

(i) disclosing a trade secret or other confidential research, 
development, or commercial information; or 

(ii) disclosing an unretained expert's opinion or information 
that does not describe specific occurrences in dispute and results 
from the expert's study that was not requested by a party. 
(C) Specifying Conditions as an Alternative. In the circumstances 

described in Rule 45(d)(3)(B), the court may, instead of quashing or 
modifying a subpoena, order appearance or production under specified 
conditions if the serving party: 

(i) shows a substantial need for the testimony or material 
that cannot be otherwise met without undue hardship; and 

(ii) ensures that the subpoenaed person will be reasonably 
compensated. 

(e) DUTIES IN RESPONDING TO A SUBPOENA.
(1) Producing Documents or Electronically Stored Information. These 

procedures apply to producing documents or electronically stored information: 
(A) Documents. A person responding to a subpoena to produce 

documents must produce them as they are kept in the ordinary course of 
business or must organize and label them to correspond to the categories 
in the demand. 

(B) Form for Producing Electronically Stored Information Not 
Specified. If a subpoena does not specify a form for producing 
electronically stored information, the person responding must produce it in 
a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms. 

(C) Electronically Stored Information Produced in Only One 
Form. The person responding need not produce the same electronically 
stored information in more than one form. 

(D) Inaccessible Electronically Stored Information. The person 
responding need not provide discovery of electronically stored information 
from sources that the person identifies as not reasonably accessible 
because of undue burden or cost. On motion to compel discovery or for a 
protective order, the person responding must show that the information is 
not reasonably accessible because of undue burden or cost. If that showing 
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is made, the court may nonetheless order discovery from such sources if 
the requesting party shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the discovery. 
(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed 
information under a claim that it is privileged or subject to protection as 
trial-preparation material must: 

(i) expressly make the claim; and 
(ii) describe the nature of the withheld documents, 

communications, or tangible things in a manner that, without 
revealing information itself privileged or protected, will enable the 
parties to assess the claim. 
(B) Information Produced. If information produced in response to 

a subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any party 
that received the information of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being notified; and may 
promptly present the information under seal to the court for the district 
where compliance is required for a determination of the claim. The person 
who produced the information must preserve the information until the 
claim is resolved. 

…
 (g) CONTEMPT. The court for the district where compliance is required — and 
also, after a motion is transferred, the issuing court — may hold in contempt a 
person who, having been served, fails without adequate excuse to obey the 
subpoena or an order related to it. 

 G. BR 2004, “Examination”.

(a) EXAMINATION ON MOTION. On motion of any party in interest, the 
court may order the examination of any entity. 
(b) SCOPE OF EXAMINATION. The examination of an entity under this rule 
or of the debtor under §343 of the Code may relate only to the acts, conduct, or 
property or to the liabilities and financial condition of the debtor, or to any matter 
which may affect the administration of the debtor's estate, or to the debtor's right 
to a discharge. In a family farmer's debt adjustment case under chapter 12, an 
individual's debt adjustment case under chapter 13, or a reorganization case under 
chapter 11 of the Code, other than for the reorganization of a railroad, the 
examination may also relate to the operation of any business and the desirability 
of its continuance, the source of any money or property acquired or to be acquired 
by the debtor for purposes of consummating a plan and the consideration given or 
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offered therefor, and any other matter relevant to the case or to the formulation of 
a plan. 
(c) COMPELLING ATTENDANCE AND PRODUCTION OF
DOCUMENTS. The attendance of an entity for examination and for the 
production of documents, whether the examination is to be conducted within or 
without the district in which the case is pending, may be compelled as provided in 
Rule 9016 for the attendance of a witness at a hearing or trial. As an officer of the 
court, an attorney may issue and sign a subpoena on behalf of the court for the 
district in which the examination is to be held if the attorney is admitted to 
practice in that court or in the court in which the case is pending. 
(d) TIME AND PLACE OF EXAMINATION OF DEBTOR. The court may for 
cause shown and on terms as it may impose order the debtor to be examined 
under this rule at any time or place it designates, whether within or without the 
district wherein the case is pending. 
(e) MILEAGE. An entity other than a debtor shall not be required to attend as a 
witness unless lawful mileage and witness fee for one day's attendance shall be 
first tendered. If the debtor resides more than 100 miles from the place of 
examination when required to appear for an examination under this rule, the 
mileage allowed by law to a witness shall be tendered for any distance more than 
100 miles from the debtor's residence at the date of the filing of the first petition 
commencing a case under the Code or the residence at the time the debtor is 
required to appear for the examination, whichever is the lesser. 
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Comparison of Current Federal Civil Rules and the Proposed
Amendments Effective December 1-, 20Ls

Old Rule New Rule Commentary

Rule 1. Scope and Purpose

These rules govern the procedure in all civil
actions and proceedings in the United States

district courts, except as stated in Rule 81. They
should be construed[,] a+d administered[, and
employed by the court and the parties] to secure
the just, speedy, and inexpensive determination of
every action and proceeding.

Rule l. Scope and Purpose

These rules govern the procedure in all civil
actions and proceedings in the United States
district courts, except as stated in Rule 8 I .

'Ihey should be construed, administered, and

employed by the court and the parties to
secure thejust, speedy, and inexpensive
determination of every action and
proceeding.

Rule 1 is amended to emphasize that.just
as the court should construe and

administer these rules to secure thejust,
speedy, and inexpensive detennination
ofevery action, the parties also share the
responsibility to employ the rules in the
same way.

This amendment neither creates a new
independent source of sanctions nor
does it abridge the scope ofany other of
these rules.

Thís document is provided by the U.S. District Court for the District of Maryland for reference purposes onþ
and does not constitute I advice.



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 1,2015

Old Rule New Rule Commentary

Rule 4. Suntmons

(d) Iüaiving Service.

(l) Requesting a Waiver.

(C) be accompanied by a copy of the complaint, 2

copies of a[the] waiver formI appended to this
Rule 4], and a prepaid means for returning the
form;

(D) inform the defendant, using tex{preseribed-in
Ferm-5[the form appended to this Rule 4], of the
consequenccs ofwaiving and not waiving service;

(n) TÌ.me Lintitfor Service. lf a defendant is not
ser.¿ed within.l20 [90ì days after the complaint is
filed, the court - on motion or on its own after
notice to the plaintiff - must dismiss the action
without prejudice against the defendant or order
that service be rnade within a specified time. But if
the plaintiff shows good cause for the failure, the
couft must extend the time for service for an
appropriate period. This subdivision (m) does not
apply to ser.yice in a foreign country under Rule
 (f or aO(l) [or to service of a notice under
Rule 7l.l(d)(3)(A)1.

Rule 4. Summons

(d) Iüaivìng Service.

(l) Requesting a llaiver.

(C) be accompanied by a copy ofthe
complaint, 2 copies of the waiver form
appended to this Rule 4,andaprepaid
means for retuming the form;

(D) inform the defendant, using the form
appended to this Rule 4, ofthe consequences
of waiving and not waiving service;

(m) Tinte Limítþr Service. If a defendant
is not served within 90 days aÍÌer the
complaint is filed, the court - on motion or
on its own after notice to the plaintiff - must
dismiss the action without prejudice against
the defendant or order that service be made
within a specified time. But if the plaintiff
shows good cause for the failure, the court
rnust extend the time for service for an
appropriate period. 'lhis subdivision (m)
does not apply to service in a foreign
country under Rule 4(f) or 4O(l) or to
service of a notice under Rule 7l.l(d)(3)(A).

Forms 5 and 6 are now directly
incorporated into Rule 4 because of the
abrogation ofRule 84 and the other
official forms.

The prcsumptive time for serving a
defendant is reduced from 120 days to
90 days. 'l'his change, togethcr with the
shortened limes for issuing a scheduling
order set by amended Rule 16(b)(2), will
reduce delay at the beginning of
litigation.

The final sentence is amended to make it
clear that this re fcrence to Rule 4 in Rule
71.1(dX3XA) does not include Rule
4(m).

Shorlening the time to serve under Rule
4(m) means that the time of the notice
required by Rule 1 5(c)( I )(C) fot relation
back is also shorlened.
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Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December I,2015

Old Rule New Rule Commentarry

Rule I 6. Pretrial Conferences; Scheduling;
Management

(b) Scheduling.

(l) Scheduling Order. Exceptin categories of
actions exempted by local rule, the districtjudge -
or a magistrate judge when authorized by local rule

- must issue a scheduling order;

(A) after receiving the paúies' report under Rule
26(1); or

(B) after consulting with the parties' attorneys and
any unrepresented parties at a scheduling
conference@.
(2) 'l'ime to Issue. The judge must issue the
scheduling order as soon as practicable, but in-a+y
event [unless the judge finds good cause for
delay, the judge must issue itl within the earlier
ofJ2O [90] days after any defendant has been

serr¡ed with the complaint or 90 [60] days after any
defendant has appeared.

Rule 16. Pretrial Conferences; Scheduling;
Managentent

(b) Scheduling.

(l) Scheduling Order. Exccpl in categories
of actions exempted by local rule, the
district judge * or a magistrate judge when
authorized by local rulc - nlust issue a
scheduling order;

(A) after receiving the parties' report under
Rule 26(Ð; or

(B) after consulting with the parlies'
attorneys and any unrepresented pafties at a
scheduling conference .

(2) Time to Issue. The.iudge must issue the
scheduling order as soon as practicable, but
unless the judge finds good cause for delay,
the judge rnust issue it within the earlíer of
90 days after any defendant has been ser.¿ed

with the cornplaint or 60 days after any
defendant has appeared.

The provision for consulting at a
scheduling conference by "telephone,
mail, or other means" is deleted. The
conference may be held in person, by
telephone, or by more sophisticated
electronic means.

The time to issue the scheduling order is
reduced to the earlier of90 days (not
I 20 days) after any defendant has been

served, or 60 days (not 90 days) after
any defendant has appeared. This
change, together with the sholtened time
for making service under Rule 4(m), will
reduce delay at the beginning of
litigation. At the same time, a new
provision recognizes that the coufi may
lìnd good cause to extend the time to
issue the scheduling order.

3



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 7,2075

Old Rule New Rule Commentary

Rule l6 (continued)

(3) Contents of the Order.

(B) Permitted Contents. The scheduling order
may:

(iii) provide for disclosure[,] er discovery[, or
preservation] of electronically stored information;

(it') include any agreements the parties reach for
asserting claims of privilege or of protection as

trial- preparation material after information is
produced[, includin g agreements reached under
Federal Rule ofEvidence 502;

(u/ direct that before moving for an order
relating to discovery, the movant must request a

conference with the courf;]

(+[ui]) set dates for pretrial conferences and for
trial; and

(#[uli]) include other appropriate rnatters.

Rule I6 (continued)

(3) Contents of the Order.

(B) Perrnitted Contents. The scheduling
order may:

(iii) provide for disclosure, discovery, or
preseruation of electronically stored
infonnation;

(lv) include any agreements the parties
reach for asserting claims of privilege or of
protection as trial- preparation material after
information is produced, including
agreements reached under Federal Rule of
Evidcnce 502;

(v) direcf that before moving for an order
relating to discovery, the movant must
request a conference with the couft;

(vl) set dates for pretrial conferences and for
û'ial; and

(vll) include other appropriate matters.

The scheduling order may provide for
preservation of electronical ly stored
information, which was also added to
the provisions of a discovery plan under
Rule 26(f)(3)(C). Parallel amendments
to Rule 37(e) recognize that a duty to
preserve discoverable information may
arise before an action is filed.

The scheduling order may also include
agreements incorporated in a court order
issued under Evidence Rule 502,
controlling the effects ofdisclosure of
information covered by attorney-cl ient
privilege or work-product protection.
This topic was also added to the
provisions of a discovery plan under
Rule 26(f)(3)(D).

Finally, the scheduling order may direct
that the movant must request a

conference with the court before filing a
motion for an order relating to
discovery. Howevcr, the dccision
whether to require such conferences is
left to the discretion ofthejudge in each
case.
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Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 1,201,5

Old Rule New Rule Commentary

Rule 26. Duty to Disclose; General Provisíons;
Governing Discovery

(b) Discovery Scope and Limits.

(l) Scope in General. Unless otherwise limited by
couft order, the scope ofdiscovery is as follows:
Parfies may obtain discovery regarding any
nonprivileged matter that is relevant to any pañy's
claim or defensel and proportional to the needs
ofthe case, considering the importance ofthe
issues at stâke in the action, the amount in
controversy, the parties' relative âccess to
relevant information, the parties' resources, the
importance of the discovery in resolving the
issues, and whether the burden or expense ofthe
proposed discovery outweighs its likely benefìt.
Information within this scope of discovery need
not be admissible in evidence to be
discoverable.l

l@

Rule 26. Duty to Disclose; General
P rov is io ns ; G overning D i s covery

(b) Díscovery Scope and Limíts.

(l) Scope in General. Unless otherwise
limited by court order, the scope of
discovery is as follows: Parties may obtain
discovery regarding any nonprivileged
matter that is relevant to any party's claim or
defense and proportional to the needs ofthe
case, considering the importance ofthe
issues at stake in the action, the amount in
controversy, the parties' relative access to
relevant information, the parties' resources,
the impoftance of the discovery in resolving
the issues, and whether the burden or
expense of the proposed discovery
outweighs its likely benefit. Information
within this scope of discovery need not be
admissible in evidence to be discoverable.

Information is discoverable under
revised Rule 26(bXl) if it is relevant to
any pafty's claim or defense and is
proportional to the needs ofthe case.
The considerations that bear on
proponionality are taken from Rule
26(bX2XCXiii), with slight
modifìcations.

5



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 7,20L5

Old Rule New Rule Commentary

Rule 26 (continued)

(2) Limirarions on Frequency and Extent.

(C) Wen Required. On motion or on its
own, the court must limit the frequency or
extent ofdiscover otherwise allowed by
these rules or by local rule if it determines
that:

(i¡í) The proposed discovery is outside the
scope permitted by Rule 26(bXl).

(c) Protective Orders.

(l) In General.

(B/ specifying terms, including time and
place or the allocation ofexpenses, for the
disclosure or discovery;

Rule 26(b)(2)(C)(iii) is amended to
reflect that the proportionality
considerations were moved to Rule
26(bXl).

Rule 26(c)(l)(B) is amended to include
an express recognition of protective
orders that allocate expenses for
disclosure or discovery.

Rule 26 (continued)

(2) Limitatíons on Frequency and Extent.

(C) Il/hen lLequired. On motion or on its own, the
court must limit the frequency or extent of discover
otherwise allowed by these rules or by local rule if
it determines that:

(iii) the gu+¿e+er++çe+se-e++ne proposed
discovery [is outside the scope permitted by Rule
26(bxl)l@ine
the parties'reseurees; the impeftanee efthe issues

A+eevet:'ifl-rese+i+g#eisst+cs.

(c) Protective Orders.

(l) In General.

***
(B) specifying terms, including time and place Ior
the allocation of expenses], for the disclosure or
discovery;

6



Comparison of Current Federal Civiì Rules and the Proposed Amendments Effective December I,2015

Old Rule New Rule Commentary

Rule 26 (continued)

(d) Timing and Sequence of Discovety-

[(2) Early Rule 34 Requests.

(A) Timelo Deliver. More than 2l days after
the summons and complaint are served on a

party, a request under Rule 34 may be
delivered:

(i) to that party by any other party, and

(ii) by that parfy to any plaintiffor to any other
party that has been served.

(B) lllten Consi¡lered Served. The request is
considered to have been served at the first Rule
26(f) conference.l

(2[3J) Secluence. Unless;e+¡+etie+ [the parties
stipulate orl the courl orders otherwise for the
parties' and witnesses' convenience and in the
interests ofjustice:
(A) methods of discovery may be used in any
sequence; and

(B) discovery by one party does not require any
other party to delay its discovery.

Rule 26 (continued)

(d) Timing and Sequence of Discovery.

(2) Early Rule j4 Requests.

(A) Tinte to Deliver. More than 2l days
after the summons and complaint are serued
on a pafty, a request under Rule 34 may be

delivered:

(i) to that party by any other party,and

(ii) by that party to any plaintiffor to any
other party that has been served.

(B) Wen Considered Sened. Therequest
is considered to have been served at the first
Rule 26(f conference.

(3) Secluence. Unless the parlies stipulate or
the couft orders otherwise for the pafties'
and witnesses' convenience and in the
interests ofjustice:
(A) rnethods of discovery may be used in
any sequence; and

(B) discovery by one pafty does not require
any other party to delay its discovery.

Rule 26(d)(2) is added to allow a party
to deliver Rule 34 requests to another
pafty more than 2l days after that party
has been served even though the parlies
have not yet had a Rule 26(f)
conference. Delivery may be made by
any party to the party that has been
served, and by that party to any plaintiff
and any other party that has been served.

Rule 26(dX3) is renumbered and
amended to recognize that the parties
may stipulate to case-specific sequences
of discovery.

7



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December L,201.5

Okl Rule New Rule Commentary

Rule 26(Q(3) is amended in parallel with
Rule 16(b)(3) to add two items to the
discovery plan: issues about preserving
electronically stored information and

couft orders under Evidence Rule 502.

Rule 26 (continued)

(fl Conference ofthe Parties; Planningfor
Discovery.

(j) Díscovery Plan. A discovery plan must state

the parties' views and proposals on:

(C) any issues about disclose[,] er discovery[, or
preservationl of electronically stored infomation,
including the form or forms in which it should be
produced;

(D) any issues about claims of privilege or of
protection as trial-preparation materials, including

- ifthe parties agree on a procedure to assert these

claims after production - whether to ask the court
to includc their agreement in an order [under
Fedcral Rulc of Evidence 5021;

Rule 26 (continued)

(fl Conference of the Parties; Planningþr
Discovery.

(3) Discovery Plan. A discovery plan must
state the parties'views and proposals on:

(C) any issues about disclose, discovery, or
preservation of electronically stored
information, including the form or forms in
which it should be produced;

(D) any issues about claims of privilege or
of protection as trial-preparation materials,
including - ifthe parties agree on a
procedure to assert these claims after
production - whether to ask the courl to
include their agreement in an order under
Federal Rule ofEvidence 502:

Õ



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 7,2075

Old Rule New Rule Commentary

Rule 30. Depositions by Oral Examination

(a) I4/hen a Deposition May Be'l'aken.

(2) With Leave. A party must obtain leave of court,
and the court must grant leave to the extent
consisrenr with Rule 26(b)l(1) and l(2):

(d) Duration. Unless otherwise stipulated or
ordered by the court, a deposition is limited to one
day of 7 hours. The couft must allow additional
time consistent with Rule 26(b)t(l) and l(2) if
needed to fairly examine the deponent or ifthe
deponent, another porson, or any other
circumstance impedes or delays the examination.

Rule 30. Depositions by Oral Examination

(a) When a Depostion May Be Taken.

(2) With Leave. A pafty must obtain leave
of courl, and the court must grant leave to
the extent consistent with Rule 26(b)(1) and
(2):

(d) Duration. Unless otherwise stipulated
or ordered by thc court, a dcposition is
limited to one day of 7 hours. The court
must allow additional time consistent with
Rule 26(b)(l) and (2) ifneeded to fairly
exarnine the deponent or ifthe deponent,
another person, ol any other circurrstance
impedes or delays thc cxamination.

Rule 30 is amended similarly to Rules
3 1 and 33 to reflect the new recognition
of proportionality in Rule 26(bX1).

9



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 1,2075

New Rule CommentaryOld Rule

Rule 3I . Depositions by Written Questions

(a) llhen a Deposítion May Be Taken.

(2) With Leave. A party must obtain leave
of court, and the court must grant leave to
the extent consistent with Rule 26(bXl) and
(2): 

***

Rule 33. lnterrogatories to Partíes

(a) ln General

(l) Number. Unless otherwise stipulated or
ordered by the court, a party may serve on
any other party no more than 25 written
interrogatories, including all cliscrete

subpafls. Leave to serve additional
intenogatories may be granted to the extent
consistent with Rule 26(bXl) and (2).

Rules 3l and 33 are amended similarly
to Rule 30 to reflect the new recognition
of proporrionaliry in Rule 2ó(bx1).

Rule 3I . Depositions by lüritten Questions

(a) When a Deposition May Be T'aken.

(2) With Leave. A party must obtain leave of
couft, and the court must grant leave to the extent
consistent with Rule 26(b)l(l) and l(2):

Rule 33. Interrogatories to Parties

(a) In General

(l) Number. Unless otherrvise stipulated or
ordered by the court, a pafty may serve on any
other party uo nìol'e Íhan25 written interrogatories,
including all discrete subparts. Leave 1o sen¿e

additional interrogatorics may be granted to the
extent consistent with Rule 26(b)[(l) and ](2).

10



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December L,2075

Old Rule New Rule Commentary

Rule 34(bX2XA) is amended to conform
with new Rule 26(d)(2). The time to
respond to a Rule 34 request delivered
before the parties' Rule 26(Ð conference
is 30 days after the first Rule 26(f)
conference.

Rule 34(b)(2)(B) is amended to require
that objections to Rule 34 requests be

stated with specificity. The specificity
ofthe objection ties to the new provision
in Rule 34(bX2XC), directing that an

objection must state whether any
responsive materials are being withheld
on the basis oflhat objection.

Rule 3a(b)(2)(B) is furlher amended to
reflect the common practice of
producing copies ofdocuments or
electronically stored information rather
than sirnply pennitting inspection. Thc
l'esponse to the request must state that
copies will be produced. The production
must be completed either by the time for
inspection specified in the request or by
another reasonable time specifi cally
identified in the response.

Rule 34. Producing Documents, Electronically
Stored Inforntation, and Tangible Things, or
Entering onto Land, for Inspection and Other
Purposes

(b) Procedure.

(2) Responses and Objections.

(A) 'l'ime to Respond. The party to whom the
request is directed must respond in writing within
30 days after being served[ or- ifthe request was
delivered under Rule 26(d)(2) - within 30 days
after the parties' first Rule 26(f) conferencel. A
shofter or longer time may be stipulated to under
Rule 29 or be oldered by the court.

(B) Responding to Each ltent. Foreach item or
category, the response must either state that
inspection and related activities will be permitted
as requested or state aÐ-oÞjee+ion[with specificity
the grounds for objectingl to the request,
including the reasons.I The responding party
mây state that it will produce copies of
documents or of electronically stored
information instead of permitting inspection.
The production must then be completed no later
than the time for inspection specified in the
request or another reasonable time specilìed in
the response.l

Rule 34. Producing Documents,
Electronicølly Stored Informatíon, and
Tangible Things, or Enterìng onto Land, for
Inspection and Other Purposes

(b) Procedure.

(2) Responses and Objections.

(A) Time to Respond. The party to whom
the request is directed must respond in
writing within 30 days after being served or

- if the request was delivered under Rule
26(d)(2) - within 30 days after the partics'
first Rule 26(f) conference. A shorter or
longer time may be stipulated to under Rule
29 or be orde¡ed by the court.

(B) Responding to Each ltem. For each
item or category, the response must either
state that inspection and related activities
will be permitted as requested or state rvith
specificity the grounds for objecting to the
request, including the reasons. The
responding party may state that it will
produce copies of documents or of
electlonically stored information instead of
permitting inspection. 'Ihe production rnust
then be completed no later than the time for
inspection specified in the request or anothe¡
reasonable time specified in the response.
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Compa rison of Current Federal Civil Rules and the Proposed Amendments Effective December L,2015

CommentaryOld Rule New Rule

Rule 34 (contínued)

(C) Objections. An objection must state

whether any responsive materials are being
withheld on the basis of that objection. An
objection to part of a request must specify
the party and permit inspection ofthe rest.

Rule 34(b)(2)(C) is amended to provide

that an objection to a Rule 34 request
must state whether any'thing is being
withheld on the basis ofthe objection.

Rule 34 (continued)

(C) Objections. [An objection must state
whether any responsive materials are being
withheld on the basis of that objection. lAn
objection to part of a request must specify the party
and permit inspection of the rest.

L2



Comparison of Current Federal Civil Ruìes and the Proposed Amendments Effective December 1,201.5

Old Rule New Rule Commentary

Rule 37. Failure to Make Disclosures or lo
Cooperate in Discovery; Sanctions

(a) Motionfor an Order Contpellíng Disclosure or
Discovery.

(3) SpeciJic Motions.

(B) To Compel a Discovery )?esponse. A party
seeking discovery may move for an order'
compelling an answer, designation, production, or
inspection. This motion may be made if:

(iv) a party[ fails to produce documents or] fails
to respond that inspection will be permitted - or
fails to permit inspection - as requested under Rule
34.

Rule 37. Failure to Make Disclosures or to
Cooperate in Discovery; Sanctions

(a) Motionfor an Order Compelling
Disclosure or Discovery.

(3) Specific Motions.

(B) To Compel a Discovery Response. A
parly seeking discovery may move for an

order compelling an answer, designation,
production, or inspection. This rnotion may
be made if:

(iv) a party fails to produce documents or
fails to respond that inspection will be
permitted - or lails to permit inspeclion - as

requested under Rule 34.

Rule 37(a)(3)(B)(iv) is amended to
reflect the common practice of
producing copies of documents or
electronically stored information rather
than simply permitting inspection. This
change brings item (iv) into line with
paragraph (B), which provides for a

motion for an order compelling
"production, or inspection."

13



Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December'J.,201.5

Rule 37 (continued)

(e) Failure to Preserve Electronically
Stored Information. lf eleclronically stored
information that should have been preserved
in the anticipation or conduct of litigation is
lost because a party failed to take reasonable
steps to preserye it, and it cannot be lestored
or replaced through additional discovery, the
court:

(l) upon finding prejudice to another pafty
from loss of information, may order
measures no greater than necessary to cure
the prejudice; or

(2) only upon finding that the party acted

with the intent to deprive another pafty of the
information's usc in the litigation may:

(A) presume that the lost information was
unfavorable to the party;

(B) instruct the jury that it may or must
presume the information was unfavorablc to
the pafty; or

(C) dismiss the action or enter a default
judgment.

The current Rule 37(e) is replaced by
a new Rule 37(e). The new Rule
37(e) authorizes and specil'ies
measures a court may employ if
information that should have been
preser.red is lost, and specifies the
fìndings nccessary to justify these

measures.

Rule 37 (continued)

(e) F- a i I ur e t o Pre+ide I P r es erv e J E I e c t r on i c a I ly
Stored Info rmallon. Absenfexeeptìe+al
eiretrmstanees; a eeurt may not irnpesesanetiens
under-these rules en a party fer failing-te previde

the reutine; Êeed failheperatien ef an eleetrenie
in¡esna+ie+sysæm,[If electronically stored
information that should have been preserved in
the anticipation or conduct of litigation is lost
because a pârty failed to take reasonable steps to
preserve it, and it cannot be restored or replaced
through additional discovery, the court:

(l) upon linding prejudice to another party
from loss of information, may order measures no
greater than necessary to cure the prejudice; or

(2) only upon finding that the party acted with
the intent to deprive ânother party ofthe
information's use in the litigation may:

(A) presume that the lost information ìilas
unfavorable to the party;

(B) instruct the jury that it may or must
presume the information was unfavorable to the
party; or

(C) dismiss the action or enter a default
judgment.
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Comparison of Current Federal Civil Rules and the Proposed Amendments Effective December 1.,201.5

Rule 55(c) is amended to clarify the
interplay between Rules 54(b), 55(c),
and 60(b). A default judgment that
does not dispose of all the claims
among all parties is not a final
judgment under Rule 54(b).

Rule 55. Default; Default Judgment

(c) Setting Asíde a Default or a Defoult Judgntent.
The court may set aside an entry of default for good
cause, and it may set aside a [final ]default
judgment under Rule 60(b).

Rule 55. Default; Default Judgment

(c) Setting Aside a Default or a Defatilt
Judgment. The court may set aside an entry
of default for good cause, and it may set

aside a final defaultjudgment under Rule
60(b).
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Comparison of Current Federaì Civil Rules and the Proposed Amendments Effective December 7,2015

Rule 84. Forms

Abrogated (Apr. ,2015, eff. Dec. 1,2015

Based on the many alternatrve
sources for forms, Rule 84 and the
Appendix of Forms have been
abrogated.

Rule 84. Fornts

[Abrogated (Apr._, 2015, eff. Dec. l,2015.]

rulesæenæmpla+e.
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