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1. The recurring issue of how far may a professional go in soliciting 

potential Committee members in advance of a Committee formation 
meeting will be explored by the panel. 
 
A. A Committee member/top 20 creditor was on the Committee of a 

previous case where Prospective Committee counsel was counsel to 
the Committee.  Can Prospective Committee counsel reach out to that 
Committee member to discuss the new case? 
 

B. Can Prospective Committee counsel reach out to a creditor through its 
in house counsel? 

 
C. Can Prospective Committee counsel reach out to a client/business 

contact and ask them to make an introduction to a Committee 
member/top 20 creditor? 

 
D. Can Prospective Committee counsel send materials to all top 20 

creditors? Do the materials need to be labeled “advertising”? 
 
E. Can Prospective Committee counsel invite creditors to a conference 

call to discuss the case before the Committee is formed? 
 
F. What restrictions, if any, are there on financial advisors, in contacting 

potential creditors in light of the lack of statutory ethical codes 
affecting their conduct? 

 
See attached copy of Universal Building Products opinion in which Judge 
Walrath analyzes solicitation and disclosure issues and denies application to 
retain counsel for the Committee 
 
Also attached are Rules 7.2, 7.3 and 8.3 of the Model Rules of Professional 
Responsibility. 
 

2. What is the litmus test, if there is one, for determining that a 
professional’s connections with interested parties are enough to 
disqualify the professional from representing the Committee?   
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A. In In re Caldor, Inc., 193 B.R. 165 (Bankr. S.D.N.Y. 1996), the 

Bankruptcy Court overruled an objection to a challenge to a Chapter 

11 Committee’s (Caldors) proposed retention of the same counsel1 

and financial advisers that another Chapter 11 Committee (Bradlees) 

had simultaneously retained. The Court overruled the contention that 

the retention was barred by 11 U.S.C. § 1103(b), despite the fact that 

the two bankruptcies involved competitors. In addressing the motion, 

the Court applied the same conflicts standard applied to the Chapter 

11 Trustee’s retention of a professional under 11 U.S.C. § 327, and 

also analyzed the issue under the then-operative rules of the Code of 

Professional Responsibility regulating multiple representations.  For 

its part, Section 327 permits the retention of a professional “(i) who 

does not hold or represent an interest adverse to the estate and (ii) who 

is disinterested.”  

B. In Exco Resources, Inc. v. Milbank Tweed Hadley & McCloy LLP (In 

re: Enron Corp.), 2003 U.S. Dist. LEXIS 1442 (S.D.N.Y. February 3, 

2003), the District Court affirmed the Bankruptcy Court’s denial of a 

motion to disqualify Milbank as creditors’ counsel.  Both courts 

rejected the contention that Milbank failed to disclose substantial 

                                                
1 The Court permitted the Otterbourg firm to serve as Committee Counsel. 



 

 4 

conflicts and the parties to the bankruptcy. The courts were persuaded 

by the absence of any actual conflict, as well as by the fact that 

Milbank’s disclosures were both complete and ongoing. While 

declining to hold that Section 327 governs the appointment of 

creditors’ counsel, the Court expressly relied upon Caldor, and 

determined that Milbank had satisfied the heightened retention 

standard contained in Section 327. 

C. In In re Universal Bldg. Prods., 486 B.R. 650 (Bankr. D. Del. 2010), 

the Bankruptcy Court rejected the Committee’s application to retain 

two law firms on the grounds that the prospective counsel had 

violated the ethics rules by improperly using a third party to contact 

foreign creditors. The Court also found that the disclosures made by 

counsel were insufficient, but rejected the contention that 

professionals retained by a Committee were required to be 

disinterested. Rather, the Court concluded that Committee Counsel 

could not be adverse, stating: 

 
Section 1103 specifically provides only that committee 
counsel shall not hold or represent an interest adverse to 
the committee. That section expressly states that the 
representation of a creditor in the case (which would 
make the attorney not disinterested) is not a per se 
disqualifying factor as suggested by the Debtors. See, 
e.g., In re Firstmark Corp., 132 F.3d 1179, 1182-83 (7th 
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Cir. 1997) (finding no disqualification where counsel for 
committee represented former president of the debtor - 
who was a possible creditor and avoidance action 
defendant - in matters unrelated to the debtor); In re Nat'l 
Century Fin. Enters., Inc., 298 B.R. 112, 118 (Bankr. 
S.D. Ohio 2003) (finding firm not disqualified from 
representing committee although it concurrently 
represented two members of the committee). 

 
D. In re Martin, 817 F.2d 175 (1st Cir. 1987), the First Circuit took a 

holistic view of determining the nature of the professional’s 

relationship, and rejected the attempt by debtors’ counsel to take a 

pre-filing mortgage interest in the debtors’ house to secure payment of 

legal fees. The Court “telescoped” the “twin requirements of 

disinterestedness and lack of adversity” into a “single hallmark,” and 

explained that the ultimate was not a single “objective” test.  Rather, it 

was “whether a potential conflict, or the perception of one,” which 

“render[ed] the lawyers interest materially adverse to the estate or the 

creditors.” 

E. In In re BH&P, Inc., 949 F.2d 1300 (3d Cir. 1991), the Third Circuit 

examined the totality of circumstances when faced with the issue of a 

potential conflict involving debtor’s counsel.  There, a corporation 

and its principals filed for bankruptcy, and the corporate debtor’s 

counsel had acted as trustee and counsel for the corporation and both 

principals of the corporation. Both the Bankruptcy and District Courts 
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concluded that the simultaneous representation of the corporate 

debtor’s estate and the estates of the principals created a conflict of 

interest, requiring counsel’s removal.  

3. May a noteholder that is a Committee member participate in a plan 
mediation process in its individual capacity?  What if institutional 
noteholder/Committee member has a trading arm to its business? 
 
A. 11 U.S.C. § 1102 provides in pertinent part: 

(a)(1)  Except as provided in paragraph (3), as soon as practicable 
after the order for relief under chapter 11 of this title, the United 
States trustee shall appoint a committee of creditors holding 
unsecured claims and may appoint additional committees of creditors 
or of equity security holders as the United States trustee deems 
appropriate. 

 
*** 

 
(b)(1)  A committee of creditors appointed under subsection (a) of this 
section shall ordinarily consist of the persons, willing to serve, that 
hold the seven largest claims against the debtor of the kinds 
represented on such committee, or of the members of a committee 
organized by creditors before the commencement of the case under 
this chapter, if such committee was fairly chosen and is representative 
of the different kinds of claims to be represented. 

 
B. A member of the Committee owes a fiduciary duty to all other 

creditors.  In re Fast Mart Convenience Stores, Inc., 265 B.R. 427, 

432 (Bankr. E.D. Va. 2001) (“[i]f a creditor serving on the committee 

has an impermissible conflict of interest, it may give rise to a breach 

of fiduciary duty.”); In re FirstPlus Fin., Inc., 254 B.R. 888, 894 

(Bankr. N.D. Tex. 2000) (“In a Chapter 11 case, an Unsecured 
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Creditors’ Committee is appointed by the Office of the United States 

Trustee and owes a fiduciary duty to act on behalf of all unsecured 

creditors.”).  

C. 11 U.S.C. § 1102(c) provides in part: 

 
1. A committee appointed under section 1102 of this title may—  

 
(1) consult with the trustee or debtor in possession 

concerning the administration of the case;  
 

(2)    investigate the acts, conduct, assets, liabilities, and 
financial condition of the debtor, the operation of the 
debtor’s business and the desirability of the continuance 
of such business, and any other matter relevant to the 
case or to the formulation of a plan  

 
D. Who is an Insider? 

 
1. Insiders may include temporary insiders who have entered into 

a special confidential relationship to a business, and are given 

access to information solely for corporate purposes. 

Accordingly, access to inside information may be sufficient to 

confer insider status even where there is no legal right or ability 

to exercise control over a corporate entity. See In re Wash. 

Mut., Inc., 461 B.R. 200 (Bankr. D. Del. 2011), vacated in part, 

In re Wash. Mut., Inc., 2012 Bankr. LEXIS 895 (Bankr. D. 

Del., Feb. 23, 2012).  
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2. In Wash. Mut., the Bankruptcy Court initially found that the 

Equity Committee had stated a colorable claim that the 

Settlement Noteholders became temporary insiders of the 

Debtors when the Debtors gave them confidential information 

and allowed them to participate in negotiations with a bank for 

the shared goal of reaching a settlement that would form the 

basis of a consensual plan of reorganization.  The Bankruptcy 

Court in Wash. Mut., also initially found the Noteholders to be 

“insiders” for the purpose of the bankruptcy laws, and cited to 

the authorities below.  The initial opinion was vacated in part in 

the context of a settlement and adoption of a reorganization 

plan. 

3. Luedke v. Delta Air Lines, Inc., 159 B.R. 385 (S.D.N.Y. 1993) 

(holding that plaintiff stated a claim that creditors' committee 

assumed a duty to all parties by becoming a joint sponsor and 

proponent of plan).  

4. In re Wash. Mut., Inc., 419 B.R. 271, 278 (Bankr. D. Del. 2009) 

(noting that "members of a class of creditors may, in fact, owe 

fiduciary duties to other members of the class" when they hold 

themselves out as representing that class). 
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5. Official Comm. of Equity Sec. Holders of Mirant Corp. v. The 

Wilson Law Firm, P.C. (In re Mirant Corp.), 334 B.R. 787, 793 

(Bankr. N.D. Tex. 2005) (“[W]hen a party purports to act for 

the benefit of a class, the party assumes a fiduciary role as to 

the class.”).  

6. In re Winstar Commc’ns, Inc., 554 F.3d 382, 396-97 (3d Cir. 

2009) (holding that parties who do not fit the Bankruptcy Code 

definition of an insider may nonetheless be insiders if they have 

a sufficiently close relationship with the debtor to suggest that 

their transactions were not conducted at arm's length). 

7. In re Allegheny Int’l, Inc., 118 B.R. 282, 298 (Bankr. W.D. Pa. 

1990) (party who received “a great volume of information that 

was not available to other creditors, shareholders, and the 

general public” was a temporary insider).  

8. Mark J. Krudys, Insider Trading by Members of Creditors’ 

Committees - Actionable!, 44 DePaul L. Rev. 99, 142 (1994) 

(noting that “members of creditor steering committees, like 

official creditors’ committees, appear to come within the 

temporary insider definition articulated in Dirks”). 

 
E. Possible Compliance Measures 
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1. At a minimum, one should erect internal barriers to prevent, for 

example, individual portfolio managers who are members of a 

creditors’ committee of a distressed or bankrupt company (and 

who therefore have access to confidential information) from 

also trading such company’s debt or equity.2  

 

4. When is it appropriate to have multiple Creditors’ Committees?  What 
is the Court’s role, if any, in policing the appointment of Creditors to a 
Committee? 
 
A. Early cases held that § 1102 mandated separate committees for each 

debtor, absent substantive consolidation of the estates. 

1. In re White Motor Credit Corp., 18 B.R. 720, 722 (Bankr. N.D. 

Ohio 1980) (“Absent a successful effort towards substantive 

consolidation, creditors of one debtor cannot be presumed to 

have a material or other qualifying interest in the assets or 

future of an affiliated debtor . . .   As a matter of law, section 

1102 indicates that each case should have a Court-appointed 

committee.”). 

                                                
2 Hedge Fund Working Group, Hedge Fund Standards: Final Report (2008) 
http://www.efinancialnews.com/share/media/downloads/2008/01/2449616462.pdf  
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2. Cf. In re Proof of the Pudding, Inc., 3 B.R. 645 (Bankr. 

S.D.N.Y 1980).  In refusing to allow the same counsel to 

represent three separate creditors’ committees, the Court noted. 

The problems inherent in overlapping committees, in 

distinct but related cases, are clearly illustrated in the 

present cases.  Those creditors serving n more than one 

committee will be called on to represent ofttimes 

competing interests.  Their attempts to reconcile these 

competing interests could very well be to the detriment of 

other creditors and the respective debtors.  Since ultimate 

decisions concerning litigation and scope of inquiry rest 

with the respective committees, this court is concerned 

with the composition of the committee as it is with the 

choice of committee’s attorneys. 

   Id. At 649. 

B. Subsequent courts acknowledge the expense and administrative 

difficulties of having separate committees in large cases of inter-

related debtors and permitted the appointment of one consolidated 

committee for all debtors, absent an actual conflict. 
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1. In re McLean Indus., Inc., 70 B.R. 852, 862 (Bankr. S.D. N.Y. 

1987) (rejecting White Motor because “[t]here is no indication 

that Congress gave any thought to jointly administered cases 

and intended to require a committee for each case [and] ]t]he 

cost could be extreme”). 

2. In re Orfa Corp., 121 B.R. 294, (Bankr. E.D. Pa. 1990) (court 

refused to appoint separate committee for one of three affiliated 

debtors “[i]n light of the apparently-selfish motivations of the 

supporters of the motion and the broad-based opposition to it; 

the delay that would result at a crucial juncture of the case [30 

days before confirmation hearing] if we appointed an additional 

committee; and the added cost that would be attendant to [the] 

additional committee. . . . [T]he purported conflicts within the 

present Committee are not an uncommon or significant as to 

outweigh the foregoing conclusions.”). 

3. In re Enron Corp., 279 B.R. 671, 689, 693 (Bankr. S.D.N.Y. 

2002) (“Conflicts among creditors and among the members of a 

creditors’ committee are not uncommon.  The question is 

whether such conflict hinders adequate representation. . . . 
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Creditors’ Committee to function, no evidence of a debilitating 

division among its members.”). 

4. In re Garden Ridge Corp., No. 04-10324, 2005 WL 523129, at 

*4 (Bankr. D. Del. Mar. 2, 2005) (“Adequate representation is 

lacking only when . . . conflicts prevent an official committee 

from upholding its fiduciary obligations to all general 

unsecured creditors.”). 

C. Currently, the norm is to appoint only one joint committee for related 

debtors in large cases.  For additional committees to be appointed, a 

party in interest must file a motion. 

1. Section 1102 (a) (2) provides that a court may appoint an 

additional creditors’ committee or equity security holders’ 

committee “if necessary to assure adequate representation” of 

those constituencies.  11 U.S.C. §1102 (a) (2). 

2. It is within the discretion of the court.  Enron, 279 B.R. at 685. 

3. It is an exception, not the rule.  Garden Ridge, 2005 WL 

523129, at *3 (“Many courts are reluctant to appoint an 

additional committee of creditors because it is an extraordinary 

remedy.”).  See also In re Sharon Steel Corp., 100 B.R. 767, 

777-78 (Bankr. W.D. Pa. 1989) (“The legal principle to be 
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distilled from these cases is clear:  adequate representation 

exists through a single committee as long as the diverse 

interests of the various creditor groups are represented on and 

have participated in that committee.”). 

4. The burden of proof is on the party moving for an additional 

committee.  In re Johns-Manville Corp., 38 B.R. 331, 332 

(S.D.N.Y. 1983) (denial of separate preferred equity committee 

upheld where appellants did not prove that their interests were 

prejudiced by appointment of single equity committee or 

conflict with general shareholders was so large as to create a 

conflict for committee counsel); Garden Ridge, 2005 WL 

523129, at *3, In re Agway, Inc, 297 B.R. 371, 374 (Bankr. 

N.D.N.Y. 2003) (retirees failed to establish they were not 

adequate represented by creditors’ committee). 

5. Courts consider many factors in determining whether a party 

seeking an additional committee is already adequately 

represented by the existing committee, including: (a) the ability 

of the committee to function; (b) the nature of the case; and (c) 

the standing and desires of the various constituencies.  Enron, 

279 B.R. at 685. 
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6. Even if there is not adequate representation, courts still may 

deny the appointment of an additional committee.  In 

determining whether to exercise their discretion, courts consider 

many additional factors such as:  (1) the cost associated with 

the appointment; (2) the timing of the motion, whether early or 

late in the confirmation process; (3) the potential for added 

complexity; and (4) the presence of other avenues for creditor 

participation.  Enron, 279 at 685 (citing In re Dow Corning 

Corp., 194 B.R. 121, 143 (Bankr. E.D. Mich. 1996). 

D. Originally, under the Bankruptcy Code, committees were appointed 

by the court.  Kenneth N. Klee and K. John Shaffer, Creditors’ 

Committees under Chapter 11 of the Bankruptcy Code, 44 S.C.L. 

Rev. 995, 1001-02 (1993).  In 1986, when the national UST program 

was established, the power to appoint committees was given to the 

UST and court’s authority was limited to directing the UST to appoint 

a committee.  In re Mercury Fin. Co., 240 B.R. 270, 275 (N.D. Ill. 

1999).  In 2005, BAPCPA granted courts the express authority review 

a committee’s membership and order its modification on request of a 

party in interest.  11 U.S.C. §1102 (a) (4). 
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1. It is unclear whether the court has the power to disband a 

commit. 

a. In re Caesars Entm’t Operating Co., Inc., 526 B.R. 265, 

268 (Bankr. N.D. Ill. 2015) (holding that court does not 

have the authority to disband a UST-appointed creditors 

committee because “section 1102 (a) grants specific 

powers, and . . . the power to disband a committee is not 

one of them, the only fair reading of the statute is that 

there is no such power”). 

b. In re Dewey & Leboeuf LLP, No. 12-12321, 2012 WL 

5985325, *3-5 (Bankr. S.D.N.Y. Nov. 29, 2012) (court 

found that language of § 1102 authorizing UST to 

appoint additional committees as it “deems appropriate” 

suggests that the court does not have power to disband, 

but not deciding the issue because even if it had that 

power, it would not do so because the former partners’ 

committee had a continuing critical role to serve). 

c. In re City of Detroit, MI, 519 B.R. 673, 680-81 (Bankr. 

E.D. Mich. 2014) (concluding that court had power under 

§ 105 to disband the official unsecured creditors’ 
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committee in chapter 9 case because it was not properly 

appointed under § 1102 (a) (2) and the committee added 

no value to the case having rejected mediation and 

threatening litigation).  Bus see Caesars, 526 B.R. at 269 

(concluding that § 105 does not authorize court to 

disband committee because it does not allow the court to 

contradict the Code). 

2. The court has limited power to restrict the activities of a 

committee appointed by the UST.  Caesars, 526 B.R. at 270 

(“Limiting the Committee’s activities is not an option either.  

Section 1103 of the Code addresses the powers and duties of 

committees appointed under section 1102. . . . Nothing in 

section 1103 authorizes a bankruptcy court to define those 

powers and duties in such a way as to place limits on a 

committee’s activities beyond the limits in section 1103 itself.”) 

3. But the court does have the “power of the purse string” to 

control committees’ activities.  See Caesars, 526 B.R. at 270 

(the court has the power to control what professionals are 

employed by the committees and what compensation those 

professionals can receive); Dewey & Leboeuf, 2012 WL 
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5985325, at *5 (though denying motion to disband committee, 

observing that “all professionals seeking compensation from the 

estate should be mindful of the fact that the standards for 

reviewing fee applications require the Court to consider 

whether services are necessary”). 

See In re City of Detroit, Michigan, 519 B.R. 673 (Bankr. E.D. Mich. 2014); 

In re Dewey & LeBoeuf LLP, 2012 WL 5985325 (Bankr. S.D.N.Y, Nov. 29, 

2012); In re JNL Funding Corp., 438 BR 356 (Bank E.D.N.Y. 2010).  

March 9, 2015 decision in Caesars Entertainment Operating Co. is attached 

to these materials. 

5. Is it appropriate for a Committee to negotiate a plan that waives 
avoidance actions?  Should it matter if one or more members received 
preferential transfers? 
 

Time Permitting: 

6. Under what conditions should the US Trustee refuse to appoint a 
creditor to a  
Committee, and when, if ever, should it take action to remove a creditor 
from the Committee? 
 
A. When a creditor participates in pre-petition plan support discussions, 

should this creditor be disqualified from being appointed to the 
Committee? 
 

B. What if the creditor signed a plan support agreement? 
 
C. What if the creditor is a former professional for the Debtor? 
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D. What if the creditor is on list prepared by I-Banker of potential buyers 
in a case styled as 363 sale case? 

 
E. What if the creditor later becomes a critical vendor, or substantial 

portion of claim is later deemed a 503(b)(9) claim? 
Section 1102 of the Bankruptcy Code cedes authority to appoint a 

committee to the Office of the United States Trustee.  The Code provides 

that the United States Trustee “shall” appoint a committee in chapter 11 

cases, which “ordinarily” consists of the holders of the seven largest claims 

who are willing to serve.  The use of the word “ordinarily” provides the 

United States Trustee with discretion to constitute a committee that is not 

comprised of the holders of the seven largest claims and more other than not 

committees are not comprised of the seven largest creditors willing to serve.  

If a committee was organized prior to the commencement of a case, the 

United States Trustee may appoint this committee as the official committee, 

provided that he/she determines that the members of the committee hold 

unsecured claims and fit with the definition of a “person” under the Code, 

and the committee is a fair representation of the different types of claims 

against the debtor. 

There is nothing in the Bankruptcy Code that requires or prohibits the 

United States Trustee from reconstituting the committee after it is formed 

either by adding to or removing members from the committee.  Further, 

pursuant to section 1102(a)(4) of the Code, the Court may on request of a 
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party in interest order the United States Trustee to change the composition of 

the committee if the Court determines that reconstituting the committee is 

necessary to ensure adequate representation of the unsecured creditor body.  

If the Court orders the reconstitution of the committee, it will not appoint 

new members, but will defer to the United States Trustee to make such new 

appointments. 

The types of creditors that have presented consternation for the United 

States Trustee and Courts as potential committee members are as follows: 

A. Insiders – See, In re Glendale Woods Apts. Ltd., 25 B.R. 414 (Bankr. 

D. Md. 1982) (insiders were removed from committee due to 

confidentiality concerns). 

B. Competitors – See, In re Wilson Foods Corp., 31 B.R. 272 (Bankr. 

W.D. Okla. 1983) (US Trustee did not appoint competitors due to 

confidentiality concerns). 

C. Partially Secured Creditors – See In re Walat Farms, Inc., 64 B.R. 65 

(Bankr. E.D. Mich. 1986) (partially secured creditors not per se 

disqualified by virtue of holding collateral). 

D. Others – Holders of disputed claims; parties to prepetition plan support 

agreements; unions; indenture trustees; potential acquirers; former 

professionals; claim traders; and parties to executory contracts. 
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