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The recurring issue of how far may a professional go in soliciting
potential Committee members in advance of a Committee formation
meeting will be explored by the panel.

A.

A Committee member/top 20 creditor was on the Committee of a
previous case where Prospective Committee counsel was counsel to
the Committee. Can Prospective Committee counsel reach out to that
Committee member to discuss the new case?

Can Prospective Committee counsel reach out to a creditor through its
in house counsel?

Can Prospective Committee counsel reach out to a client/business
contact and ask them to make an introduction to a Committee
member/top 20 creditor?

Can Prospective Committee counsel send materials to all top 20
creditors? Do the materials need to be labeled “advertising”?

Can Prospective Committee counsel invite creditors to a conference
call to discuss the case before the Committee is formed?

What restrictions, if any, are there on financial advisors, in contacting
potential creditors in light of the lack of statutory ethical codes
affecting their conduct?

See attached copy of Universal Building Products opinion in which Judge
Walrath analyzes solicitation and disclosure issues and denies application to
retain counsel for the Committee

Also attached are Rules 7.2, 7.3 and 8.3 of the Model Rules of Professional
Responsibility.

What is the litmus test, if there is one, for determining that a
professional’s connections with interested parties are enough to
disqualify the professional from representing the Committee?



A. In In re Caldor, Inc., 193 B.R. 165 (Bankr. S.D.N.Y. 1996), the
Bankruptcy Court overruled an objection to a challenge to a Chapter
11 Committee’s (Caldors) proposed retention of the same counsel'
and financial advisers that another Chapter 11 Committee (Bradlees)
had simultaneously retained. The Court overruled the contention that
the retention was barred by 11 U.S.C. § 1103(b), despite the fact that
the two bankruptcies involved competitors. In addressing the motion,
the Court applied the same conflicts standard applied to the Chapter
11 Trustee’s retention of a professional under 11 U.S.C. § 327, and
also analyzed the issue under the then-operative rules of the Code of
Professional Responsibility regulating multiple representations. For
its part, Section 327 permits the retention of a professional “(i) who
does not hold or represent an interest adverse to the estate and (i1) who
is disinterested.”

B.  In Exco Resources, Inc. v. Milbank Tweed Hadley & McCloy LLP (In
re: Enron Corp.), 2003 U.S. Dist. LEXIS 1442 (S.D.N.Y. February 3,
2003), the District Court affirmed the Bankruptcy Court’s denial of a
motion to disqualify Milbank as creditors’ counsel. Both courts

rejected the contention that Milbank failed to disclose substantial

' The Court permitted the Otterbourg firm to serve as Committee Counsel.



conflicts and the parties to the bankruptcy. The courts were persuaded
by the absence of any actual conflict, as well as by the fact that
Milbank’s disclosures were both complete and ongoing. While
declining to hold that Section 327 governs the appointment of
creditors’ counsel, the Court expressly relied upon Caldor, and
determined that Milbank had satisfied the heightened retention
standard contained in Section 327.
In In re Universal Bldg. Prods., 486 B.R. 650 (Bankr. D. Del. 2010),
the Bankruptcy Court rejected the Committee’s application to retain
two law firms on the grounds that the prospective counsel had
violated the ethics rules by improperly using a third party to contact
foreign creditors. The Court also found that the disclosures made by
counsel were insufficient, but rejected the contention that
professionals retained by a Committee were required to be
disinterested. Rather, the Court concluded that Committee Counsel
could not be adverse, stating:

Section 1103 specifically provides only that committee

counsel shall not hold or represent an interest adverse to

the committee. That section expressly states that the

representation of a creditor in the case (which would

make the attorney not disinterested) is not a per se

disqualifying factor as suggested by the Debtors. See,
e.g., In re Firstmark Corp., 132 F.3d 1179, 1182-83 (7th



Cir. 1997) (finding no disqualification where counsel for

committee represented former president of the debtor -

who was a possible creditor and avoidance action

defendant - in matters unrelated to the debtor); In re Nat'l

Century Fin. Enters., Inc., 298 B.R. 112, 118 (Bankr.

S.D. Ohio 2003) (finding firm not disqualified from

representing committee  although it concurrently

represented two members of the committee).
In re Martin, 817 F.2d 175 (1st Cir. 1987), the First Circuit took a
holistic view of determining the nature of the professional’s
relationship, and rejected the attempt by debtors’ counsel to take a
pre-filing mortgage interest in the debtors’ house to secure payment of
legal fees. The Court “telescoped” the “twin requirements of
disinterestedness and lack of adversity” into a “single hallmark,” and
explained that the ultimate was not a single “objective” test. Rather, it
was “whether a potential conflict, or the perception of one,” which
“render[ed] the lawyers interest materially adverse to the estate or the
creditors.”
In In re BH&P, Inc., 949 F.2d 1300 (3d Cir. 1991), the Third Circuit
examined the totality of circumstances when faced with the issue of a
potential conflict involving debtor’s counsel. There, a corporation
and its principals filed for bankruptcy, and the corporate debtor’s

counsel had acted as trustee and counsel for the corporation and both

principals of the corporation. Both the Bankruptcy and District Courts



concluded that the simultaneous representation of the corporate
debtor’s estate and the estates of the principals created a conflict of
interest, requiring counsel’s removal.

May a noteholder that is a Committee member participate in a plan
mediation process in its individual capacity? What if institutional
noteholder/Committee member has a trading arm to its business?

A. 11 U.S.C. § 1102 provides in pertinent part:

(a)(1) Except as provided in paragraph (3), as soon as practicable
after the order for relief under chapter 11 of this title, the United
States trustee shall appoint a committee of creditors holding
unsecured claims and may appoint additional committees of creditors
or of equity security holders as the United States trustee deems
appropriate.

skekok

(b)(1) A committee of creditors appointed under subsection (a) of this
section shall ordinarily consist of the persons, willing to serve, that
hold the seven largest claims against the debtor of the kinds
represented on such committee, or of the members of a committee
organized by creditors before the commencement of the case under
this chapter, if such committee was fairly chosen and is representative
of the different kinds of claims to be represented.

B. A member of the Committee owes a fiduciary duty to all other
creditors. In re Fast Mart Convenience Stores, Inc., 265 B.R. 427,
432 (Bankr. E.D. Va. 2001) (“[1]f a creditor serving on the committee
has an impermissible conflict of interest, it may give rise to a breach
of fiduciary duty.”); In re FirstPlus Fin., Inc., 254 B.R. 888, 894

(Bankr. N.D. Tex. 2000) (“In a Chapter 11 case, an Unsecured



Creditors’ Committee is appointed by the Office of the United States
Trustee and owes a fiduciary duty to act on behalf of all unsecured
creditors.”).

C. 11 U.S.C. § 1102(c) provides in part:

1. A committee appointed under section 1102 of this title may—

(1)  consult with the trustee or debtor in possession
concerning the administration of the case;

(2) investigate the acts, conduct, assets, liabilities, and
financial condition of the debtor, the operation of the
debtor’s business and the desirability of the continuance
of such business, and any other matter relevant to the
case or to the formulation of a plan

D.  Who is an Insider?

l. Insiders may include temporary insiders who have entered into
a special confidential relationship to a business, and are given
access to information solely for corporate purposes.
Accordingly, access to inside information may be sufficient to
confer insider status even where there is no legal right or ability
to exercise control over a corporate entity. See In re Wash.
Mut., Inc., 461 B.R. 200 (Bankr. D. Del. 2011), vacated in part,
In re Wash. Mut., Inc., 2012 Bankr. LEXIS 895 (Bankr. D.

Del., Feb. 23, 2012).



In Wash. Mut., the Bankruptcy Court initially found that the
Equity Committee had stated a colorable claim that the
Settlement Noteholders became temporary insiders of the
Debtors when the Debtors gave them confidential information
and allowed them to participate in negotiations with a bank for
the shared goal of reaching a settlement that would form the
basis of a consensual plan of reorganization. The Bankruptcy
Court in Wash. Mut., also initially found the Noteholders to be
“insiders” for the purpose of the bankruptcy laws, and cited to
the authorities below. The initial opinion was vacated in part in
the context of a settlement and adoption of a reorganization
plan.

Luedke v. Delta Air Lines, Inc., 159 B.R. 385 (S.D.N.Y. 1993)
(holding that plaintiff stated a claim that creditors' committee
assumed a duty to all parties by becoming a joint sponsor and
proponent of plan).

In re Wash. Mut., Inc., 419 B.R. 271, 278 (Bankr. D. Del. 2009)
(noting that "members of a class of creditors may, in fact, owe
fiduciary duties to other members of the class" when they hold

themselves out as representing that class).



E.

Official Comm. of Equity Sec. Holders of Mirant Corp. v. The
Wilson Law Firm, P.C. (In re Mirant Corp.), 334 B.R. 787, 793
(Bankr. N.D. Tex. 2005) (“[W]hen a party purports to act for
the benefit of a class, the party assumes a fiduciary role as to
the class.”).

In re Winstar Commc 'ns, Inc., 554 ¥.3d 382, 396-97 (3d Cir.
2009) (holding that parties who do not fit the Bankruptcy Code
definition of an insider may nonetheless be insiders if they have
a sufficiently close relationship with the debtor to suggest that
their transactions were not conducted at arm's length).

In re Allegheny Int’l, Inc., 118 B.R. 282, 298 (Bankr. W.D. Pa.
1990) (party who received “a great volume of information that
was not available to other creditors, sharcholders, and the
general public” was a temporary insider).

Mark J. Krudys, Insider Trading by Members of Creditors’
Committees - Actionable!, 44 DePaul L. Rev. 99, 142 (1994)
(noting that “members of creditor steering committees, like
official creditors’ committees, appear to come within the

temporary insider definition articulated in Dirks”).

Possible Compliance Measures



1. At a minimum, one should erect internal barriers to prevent, for
example, individual portfolio managers who are members of a
creditors’ committee of a distressed or bankrupt company (and
who therefore have access to confidential information) from

also trading such company’s debt or equity.’

4. When is it appropriate to have multiple Creditors’ Committees? What
is the Court’s role, if any, in policing the appointment of Creditors to a
Committee?

A.  Early cases held that § 1102 mandated separate committees for each
debtor, absent substantive consolidation of the estates.

1. In re White Motor Credit Corp., 18 B.R. 720, 722 (Bankr. N.D.

Ohio 1980) (“Absent a successful effort towards substantive

consolidation, creditors of one debtor cannot be presumed to

have a material or other qualifying interest in the assets or

future of an affiliated debtor . . . As a matter of law, section

1102 indicates that each case should have a Court-appointed

committee.”).

? Hedge Fund Working Group, Hedge Fund Standards: Final Report (2008)
http://www.efinancialnews.com/share/media/downloads/2008/01/2449616462.pdf
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2. Cf. In re Proof of the Pudding, Inc., 3 B.R. 645 (Bankr.
S.D.N.Y 1980). In refusing to allow the same counsel to
represent three separate creditors’ committees, the Court noted.

The problems inherent in overlapping committees, in
distinct but related cases, are clearly illustrated in the
present cases. Those creditors serving n more than one
committee will be called on to represent ofttimes
competing interests. Their attempts to reconcile these
competing interests could very well be to the detriment of
other creditors and the respective debtors. Since ultimate
decisions concerning litigation and scope of inquiry rest
with the respective committees, this court is concerned
with the composition of the committee as it is with the
choice of committee’s attorneys.
Id. At 649.

Subsequent courts acknowledge the expense and administrative

difficulties of having separate committees in large cases of inter-

related debtors and permitted the appointment of one consolidated

committee for all debtors, absent an actual conflict.

11



In re McLean Indus., Inc., 70 B.R. 852, 862 (Bankr. S.D. N.Y.
1987) (rejecting White Motor because “[t]here is no indication
that Congress gave any thought to jointly administered cases
and intended to require a committee for each case [and] ]t]he
cost could be extreme™).

In re Orfa Corp., 121 B.R. 294, (Bankr. E.D. Pa. 1990) (court
refused to appoint separate committee for one of three affiliated
debtors “[i]n light of the apparently-selfish motivations of the
supporters of the motion and the broad-based opposition to it;
the delay that would result at a crucial juncture of the case [30
days before confirmation hearing] if we appointed an additional
committee; and the added cost that would be attendant to [the]
additional committee. . . . [T]he purported conflicts within the
present Committee are not an uncommon or significant as to
outweigh the foregoing conclusions.”).

In re Enron Corp., 279 B.R. 671, 689, 693 (Bankr. S.D.N.Y.
2002) (“Conflicts among creditors and among the members of a
creditors’ committee are not uncommon. The question is

whether such conflict hinders adequate representation. . . .

12



Creditors’ Committee to function, no evidence of a debilitating
division among its members.”).

In re Garden Ridge Corp., No. 04-10324, 2005 WL 523129, at
*4 (Bankr. D. Del. Mar. 2, 2005) (“Adequate representation is
lacking only when . . . conflicts prevent an official committee
from upholding its fiduciary obligations to all general

unsecured creditors.”).

Currently, the norm is to appoint only one joint committee for related

debtors in large cases. For additional committees to be appointed, a

party in interest must file a motion.

1.

Section 1102 (a) (2) provides that a court may appoint an
additional creditors’ committee or equity security holders’
committee “if necessary to assure adequate representation” of
those constituencies. 11 U.S.C. §1102 (a) (2).

It 1s within the discretion of the court. Enron, 279 B.R. at 685.
It is an exception, not the rule. Garden Ridge, 2005 WL
523129, at *3 (“Many courts are reluctant to appoint an
additional committee of creditors because it is an extraordinary
remedy.”). See also In re Sharon Steel Corp., 100 B.R. 767,

777-78 (Bankr. W.D. Pa. 1989) (“The legal principle to be

13



distilled from these cases is clear: adequate representation
exists through a single committee as long as the diverse
interests of the various creditor groups are represented on and
have participated in that committee.”).

The burden of proof is on the party moving for an additional
committee. In re Johns-Manville Corp., 38 B.R. 331, 332
(S.D.N.Y. 1983) (denial of separate preferred equity committee
upheld where appellants did not prove that their interests were
prejudiced by appointment of single equity committee or
conflict with general shareholders was so large as to create a
conflict for committee counsel); Garden Ridge, 2005 WL
523129, at *3, In re Agway, Inc, 297 B.R. 371, 374 (Bankr.
N.D.N.Y. 2003) (retirees failed to establish they were not
adequate represented by creditors’ committee).

Courts consider many factors in determining whether a party
seeking an additional committee 1is already adequately
represented by the existing committee, including: (a) the ability
of the committee to function; (b) the nature of the case; and (c)
the standing and desires of the various constituencies. Enron,

279 B.R. at 685.

14



6. Even if there is not adequate representation, courts still may
deny the appointment of an additional committee. In
determining whether to exercise their discretion, courts consider
many additional factors such as: (1) the cost associated with
the appointment; (2) the timing of the motion, whether early or
late in the confirmation process; (3) the potential for added
complexity; and (4) the presence of other avenues for creditor
participation. Enron, 279 at 685 (citing In re Dow Corning
Corp., 194 B.R. 121, 143 (Bankr. E.D. Mich. 1996).

Originally, under the Bankruptcy Code, committees were appointed

by the court. Kenneth N. Klee and K. John Shaffer, Creditors’

Committees under Chapter 11 of the Bankruptcy Code, 44 S.C.L.

Rev. 995, 1001-02 (1993). In 1986, when the national UST program

was established, the power to appoint committees was given to the

UST and court’s authority was limited to directing the UST to appoint

a committee. In re Mercury Fin. Co., 240 B.R. 270, 275 (N.D. IIl.

1999). In 2005, BAPCPA granted courts the express authority review

a committee’s membership and order its modification on request of a

party in interest. 11 U.S.C. §1102 (a) (4).

15



1. It is unclear whether the court has the power to disband a

commit.

a.

In re Caesars Entm’t Operating Co., Inc., 526 B.R. 265,
268 (Bankr. N.D. IlI. 2015) (holding that court does not
have the authority to disband a UST-appointed creditors
committee because “section 1102 (a) grants specific
powers, and . . . the power to disband a committee is not
one of them, the only fair reading of the statute is that
there is no such power”).

In re Dewey & Leboeuf LLP, No. 12-12321, 2012 WL
5985325, *3-5 (Bankr. S.D.N.Y. Nov. 29, 2012) (court
found that language of § 1102 authorizing UST to
appoint additional committees as it “deems appropriate”
suggests that the court does not have power to disband,
but not deciding the issue because even if it had that
power, it would not do so because the former partners’
committee had a continuing critical role to serve).

In re City of Detroit, MI, 519 B.R. 673, 680-81 (Bankr.
E.D. Mich. 2014) (concluding that court had power under

§ 105 to disband the official unsecured creditors’

16



committee in chapter 9 case because it was not properly
appointed under § 1102 (a) (2) and the committee added
no value to the case having rejected mediation and
threatening litigation). Bus see Caesars, 526 B.R. at 269
(concluding that § 105 does not authorize court to
disband committee because it does not allow the court to
contradict the Code).
The court has limited power to restrict the activities of a
committee appointed by the UST. Caesars, 526 B.R. at 270
(“Limiting the Committee’s activities is not an option either.
Section 1103 of the Code addresses the powers and duties of
committees appointed under section 1102. . . . Nothing in
section 1103 authorizes a bankruptcy court to define those
powers and duties in such a way as to place limits on a
committee’s activities beyond the limits in section 1103 itself.”)
But the court does have the “power of the purse string” to
control committees’ activities. See Caesars, 526 B.R. at 270
(the court has the power to control what professionals are
employed by the committees and what compensation those

professionals can receive); Dewey & Leboeuf, 2012 WL

17



5985325, at *5 (though denying motion to disband committee,
observing that “all professionals seeking compensation from the
estate should be mindful of the fact that the standards for
reviewing fee applications require the Court to consider
whether services are necessary”).
See In re City of Detroit, Michigan, 519 B.R. 673 (Bankr. E.D. Mich. 2014);
In re Dewey & LeBoeuf LLP, 2012 WL 5985325 (Bankr. S.D.N.Y, Nov. 29,
2012); In re JNL Funding Corp., 438 BR 356 (Bank E.D.N.Y. 2010).
March 9, 2015 decision in Caesars Entertainment Operating Co. 1s attached

to these materials.

5. Is it appropriate for a Committee to negotiate a plan that waives
avoidance actions? Should it matter if one or more members received
preferential transfers?

Time Permitting:

6. Under what conditions should the US Trustee refuse to appoint a

creditor to a

Committee, and when, if ever, should it take action to remove a creditor

from the Committee?

A.  When a creditor participates in pre-petition plan support discussions,
should this creditor be disqualified from being appointed to the
Committee?

B.  What if the creditor signed a plan support agreement?

C.  What if the creditor is a former professional for the Debtor?

18



D.  What if the creditor is on list prepared by [-Banker of potential buyers
in a case styled as 363 sale case?

E. What if the creditor later becomes a critical vendor, or substantial
portion of claim is later deemed a 503(b)(9) claim?

Section 1102 of the Bankruptcy Code cedes authority to appoint a
committee to the Office of the United States Trustee. The Code provides
that the United States Trustee “shall” appoint a committee in chapter 11
cases, which “ordinarily” consists of the holders of the seven largest claims
who are willing to serve. The use of the word “ordinarily” provides the
United States Trustee with discretion to constitute a committee that is not
comprised of the holders of the seven largest claims and more other than not
committees are not comprised of the seven largest creditors willing to serve.
If a committee was organized prior to the commencement of a case, the
United States Trustee may appoint this committee as the official committee,
provided that he/she determines that the members of the committee hold
unsecured claims and fit with the definition of a “person” under the Code,
and the committee is a fair representation of the different types of claims
against the debtor.

There is nothing in the Bankruptcy Code that requires or prohibits the
United States Trustee from reconstituting the committee after it is formed

either by adding to or removing members from the committee. Further,

pursuant to section 1102(a)(4) of the Code, the Court may on request of a

19



party in interest order the United States Trustee to change the composition of
the committee if the Court determines that reconstituting the committee is
necessary to ensure adequate representation of the unsecured creditor body.
If the Court orders the reconstitution of the committee, it will not appoint
new members, but will defer to the United States Trustee to make such new
appointments.

The types of creditors that have presented consternation for the United
States Trustee and Courts as potential committee members are as follows:

A. Insiders — See, In re Glendale Woods Apts. Ltd., 25 B.R. 414 (Bankr.

D. Md. 1982) (insiders were removed from committee due to
confidentiality concerns).

B.  Competitors — See, In re Wilson Foods Corp., 31 B.R. 272 (Bankr.
W.D. Okla. 1983) (US Trustee did not appoint competitors due to
confidentiality concerns).

C. Partially Secured Creditors — See In re Walat Farms, Inc., 64 B.R. 65

(Bankr. E.D. Mich. 1986) (partially secured creditors not per se
disqualified by virtue of holding collateral).

Others — Holders of disputed claims; parties to prepetition plan support

agreements; unions; indenture trustees; potential acquirers; former

professionals; claim traders; and parties to executory contracts.

20
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Model Rules of Professional Conduct (2004) Page 34 of 39

[Comment (CRule 7, 1.btrm) ]| Pre-2002 versios
(.l 2001/ABA_CODE HTMERule 7.1)[{State Nyrratives
i 7.1

Rule 7.2 Advertising

(&) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services
through written, recorded or electronic communication, including public media.

(b) A lawyer shall not give anything of value to a person for recommending the lawyer's
services except that a lawyer may

{1) pay the reasonable costs of advertisements or communications permitted by this
Rule;

(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer
referral service. A qualified lawyer referral service is a lawyer referral service that has
been approved by an appropriate regulatory authority; and

(3) pay for a law practice in accordance with Rule 1.17; and

(4) refer clients to another lawyer or 2 nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other
person to refer clients or customers to the lawyer, if

{i) the reciprocal referral agreement is not exclusive, and
(i) the client is infermed of the existence and nature of the agreement.

{c) Any communication made pursuant to this rule shall include the name and office
address of at least one lawyer or law firm responsible for its content.

[Comment (CRule_7.2.litm)}{Pre-2002 version

(/2001/ABA CODE.HTM#iRule 7.2)}|State Narratives
[fethics/comparative/ndex. him#7.2){

Rule 7.3 Direct Contact with Prospective Clients

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit
professional employment from a prospective client when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain, unless the person contacted:

(1) is a lawyer; or
(2) has a family, close personal, or prior professional relationship with the lawyer.

(b) A lawyer shall not solicit professional employment from a prospective client by
written, recorded or electronic communication or by in-person, telephone or real-time
electronic contact even when not otherwise prohibited by paragraph (a}, if:

{1) the prospective client has made known to the lawyer a desire not to be solicited by
the lawyer; or

hitps://www.law.comell.edw/ethics/aba/current/A BA CODEHTM 2/26/2016
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Model Rules of Professional Conduct (2004) Page 35 of 39

{2) the solicitation involves coercion, duress or harassment.

(c) Every written, recorded or electronic communication from a lawyer soliciting
professional employment from a prospective client kngwn to be in need of legal services
in a particular matter shall include the words "Advertising Material” on the outside
envelope, if any, and at the beginning and ending of any recorded or electronic
communication, unless the recipient of the communication is a person specified in
paragraphs (a)(1) or (a)}(2).

(d) Notwithstanding the prohibitions in paragraph fa), a lawyer may participate with 2
prepaid or group legal service plan operated by an organization not owned or directed by
the lawyer that uses in-person or telephone contact to solicit memberships or
subscriptions for the plan from persons who are not known to need legal services in a
particular matter covered by the plan.

[Comment (CRule 7.3, ftm)f{ Pre-2002 version
(/2001ABA CODE HTMERule 7.3)/{State Narratives
(ethics/comparative/index. him# 7.3)]

Rule 7.4 Communication of Fields of Practice and Specialization

{a) A lawyer may communicate the fact that the lawyer does or does not practice in
particular fields of law.

{b) A lawyer admitted to engage in patent practice before the United States Patent and
Trademark Office may use the designation "Patent Attorney" or a substantially similar
designation.

(c) A lawyer engaged in Admiralty practice may use the designation “admiralty,”
"Proctor in Admiralty” or a substantially similar designation.

{d) A lawyer shall not state or imply that a lawyer is certified as a specialistin a
particular field of law, unless:

(1) the lawyer has been certified as a specialist by an organization that has been
approved by an appropriate state authority or that has been accredited by the American
Bar Association; and

(2) the name of the certifying organization is clearly identified in the communication.
[Camment (CRule 7.4.Jitm)jfFre-2002 version
(2001/4B4 CODE.HTM#Rule 7.4)/[State Narratives
(Vethicycomparative/index.himé 7,4}

Rule 7.5 Firm Names and Letterheads

{a) A lawyer shall not use a firm name, letterhead or other professional designation that
violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not
imply a connection with a government agency or with a public or charitable legal services
organization and is not otherwise in violation of Rule 7.1.

hitps://www.law.cornell.edw/ethics/aba/current/ ABA_CODE.HTM 2/26/2016
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Model Rules of Professional Conduct (2004} Page 37 of 39

(b) A lawyer who Is a candidate for judicial office shall comply with the applicable
provisions of the Code of Judicial Conduct.

{Comment (CRucle 8 2.himf{Pre-2002 version
(/2001 ABA CODE HTM#Rule 8 2)/fState Narratives
(ethicsieomparariveindex htnmt8.2)

Rule 8.3 Reporting Professional Misconduct

(a) A lawyer who knows that another lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question as to that lawyer's honesty,
trustworthiness or fitness as a lawyer in other respects, shall infarm the appropriate
professional authority.

(b) A lawyer who knows that a judge has committed a violation of applicable rules of
judicial conduct that raises a substantial question as to the judge's fitness for office shall
inform the appropriate authority.

(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6
or information gained by a lawyer or judge while participating in an approved lawyers
assistance program.

fCommeni (CRule 8.3.him)[{Pre-2002 version
(2001/ABA CODE HTM#Rule 8.3)ffState Narratives

Sl e e rrpd t"”n%l:'.’l

LATLTTEEE

Rule 8.4 Misconduct
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce ancther to do so, or do so through the acts of another;

{b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness
or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to
achieve results by means that violate the Rules of Professional Conduct or ather law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law.

[Comument (CRule 8.4.him)ffPre-2002 version
(/2001/ABA CODE.HTMERule 8.4)][State Narratives
{ethics/comparative/inde. kitn#8.4)/

Rule 8.5 Disciplinary Authority; Choice of Law

hutps:/iwww law.comell.edwethics/aba/current ABA_CODE.HTM 2/26/2016
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486 B.R. 650
United States Bankruptey Court,
D. Delaware.

In re UNIVERSAL BUILDING PRODUCTS,
Debtor,

No. 10- :.n,gisg (MFW).

Maov. 4, 2010,

Synopsis

Background: Official commitize of unsecured creditors
filed applications to retain two law firms as coumsel,
United States Trustee (UST) and Chapter 11 debtors

opposed applications.

Holdings: The Bankruptey Court, Mary F. Walrath, J.,
held that:

Il debtors had standing 10 object o the commitics
retention applications;

11l the Jaw firms improperly solicited potential clients, in
violation of the model rules and the Delaware mules of
professional conduct;

1) firms’ conduct was sufficient reason to disqualify them
from serving as commiltee counsel;

M gyen if Jaw firm did provide legal advice to some
creditors, through a particular individual, the firm was not
disqualified from serving as commitiee counsel on the
busts that it was not disinterested; and

%) law firms" failure to provide complete and accurate
disclosure al the outset of their connections with creditors
and with individual who eventually served as oné
creditor’s committes representative and as commitiee
transiator warranted denial of the applications.

Objections sustained and applications denied.

West Hendnotes (15)

m

1

Attorney and Client

w=Disqualification proceedings: standing
Bankruptcy

s~ Rearganization ¢ases; right 1o be heard
Bankraptcy

= Creditors” and equity security hiolders’
committees and meetings

Bankruplcy

C=Allormeys

Chapter 11 debtors had standing to object 1o
applications to retain counsel that were filed by
official committee of unsecured creditors;
Bankruptcy Code expressly grants debtors the
right to appear and be heard on any issuc in their
cases, and, under Delaware rules of professional
conduct, any attormey with knowledge of a
violation of applicable rules of professional
conduct by another may be cbligated to report
that vislation. 11 US.C.A § 1109; Del.Rules of
Prof. Conduct, Rule 8.3,

(Cases thut cite this hepdnole

Attorney and Client
= Advertising or soliciting

Under the Delaware rules of professional
conduet, a lewyer is prohibited from soliciting
prospective clients, both directly and indirectly
through the use of an intermediary. Del.Rules of
Prof.Conduct, Rule 7.3,

Cases that cite this headnote

Attorney and Client
—Advertising or soliciting

Prospective counsel for unsecured creditors
committee improperly solicited potential clients,
in violation of model rules and Delaware rules
of professional conduct, where, once law firms
learned that particular individual, who had
served as commitiee translator or representative
of foreign creditors in unrelated cases, did not
represent any creditor on list of Chapter 11
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=
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debtors’ 30 largest creditors, they actively
encouraged and assisted him in his efforis to
sollicit creditors to pet their proxies to attend
commitiee formation meeting and vote in favor
of firms &5 committee counsel, after which firms
recommended that he be retained as committes
translator; prospective clients who were soligited
were forcign creditors unfamiliar with U.S.
bankruptey laws, particularly with system of
forming creditors comminees, such creditors
were no less vulnerable o direct solicitation by
gomeone on behall of an attomey than an
individunl, and the practice at issue had long
been criticized. Del.Rules of Prof.Conduct.
Rules 7.3, 8.4,

Crses that cite this headnote

Attorney and Client
= Advertising or soliciting

Undeér the Delaware rules of professional
conduct, prospective counsel for unsecured
creditors commities in Chapter 11 case did not
improperly solicit potential clients by sending &
ligt of debtors’ 30 largest creditors to their
clients and to contacts with whom they had a
professional relationship, or by sending 1 legal
“analysis” of deblors’ case to those same
entities. Del.Rules of Prof. Conduct, Rule 7.3,

Cases (hnt cite this headnote

Attorney and Client
~Bankrupicy

Conduct of prospective counsel for unsecured
creditors commitiee, which improperly solicited
potential clients in violation of the model rules
and the Delaware rules of professional conducl,
wits sufficient to disqualify law firms from
serving @s committee counsel. 11 LLS.C.A. £
127: Del.Rules of Prof Conduct, Rules 7.3, 8.4.

Cases that cite this headnols

Al

19

Attorney and Client
= Bankruptcy

Committee counsel may not represent an entity
with &n interest adverse to the committes, |1
U.S.C.A. § 1103(k)

Cases that gite this headnote

Attorney and Client
w=Bankrupicy

Even if prospective counsel for unsecured
creditors committee did provide legal advice o
some creditors, through a particular individual,
and thereby “re " the ereditors, the law
firm was not disqualified from serving as
commitiee counsel on the basis that it was nof
disinterested; Bankruptey Code  expressly
provides that committee counsel shall nol hold
Nm&en:mimmﬂmwm
commitiee, and that the representation of a
creditor in the case, which would make the
attorney not disinterested, is not a per se
disqualifying factor. 11 US.CA. §§ 3I8(c),
1 103(b)

Cases that cite this headnote

Attorpey and Client
w—=Bankruptcy

Potential conflict of interest, alone, does not

mandate  disqualification  of counsel  for
ecommittes. 11 US.CA. § 1103(b}

Cases that cite this heddnote

Attorney and Client
e=Rankrupicy

Time to :_gn_!mtc m._:_uhﬁ- p_ms!:e-nive counsel
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for commimes is disqualified, because it
ummmimmmluﬂmmim L
is at the time of retention. |1 U.S.CA. §

1103(k).

Cases that cite this headnole

Attorney and Client
e=Bankraptcy

Prior representations, even if adverse o the

interests of the committee or

creditors, do not disqualify committes counsel.

11 US.CA & 110300 14

Cpees that cite this headnote

Bankruptey
#=Professional Persons in General

Defective  disclosure on the pant of any
professional person seeking retention by the
deblor or commitiee iz not a minor mater but,
rather, goes to the heart of the inegrity of the
bankruptcy system. Fed.Rules Bankr Proc.Rule
2014(a), 11 US.C.A.

Cases that cite this headnote

Bankruptecy
o=Professional Persons in General

Under the bankruptey rles, a professional must
disclose all contacts, not pick and choose which
to disclose and which to ignore or leave the
court 1o search the record for such relationships.
FedRules BankrProcRule 2014(a), 1
USCA.

Cases that cite this headnate s

Attorney and Client
=[Hsclosure, waiver, Or consent
Bankrapicy

=Disclosure regquirements

Failure 1o disclose connections itself is enough
to warrant disqualification of counsel from
employment.  Fed Rules Bankr.Proc.Rule
20 14(a), 11 UB.CA.

Cases that cite this headnote

Attorney and Client
e=Disclosure, waiver, or consernl
Bankruptey

w=Disclosure reqiirements

Faiture of prospective counsel for unsecured
creditors commitiee to provide complete and
accurate  disclosure at the outset of their
econnections with creditors and with individual
who cventually scrved as one creditor’s
committee representative and  as committes
wranslaior  warranted  denial of committee’s
applications to retain the law firms as committee
counsel: although one firm at least disclosed that
it had a prior relationship with individual,
having served as committes counsel in cases
where he represented a creditor or acted as 2
translator o the committee, both firms should
have disclosed from the outset their efforts in
support of individual’s attempt to obtain proxies
from creditors to attend committee formation
meeting, as well as fact that one firm had
provided legal advice to creditors, and
subsequent disclosures, filed only afier concerns
ghout firms were raised and after discovery
revealed extent of connections, were insufficient
1o cure original deficiencies. FedRules
Bankr.Proc Rule 2014(a), 11 US.CA.

Cages that eite this headnoe

Bankruptcy
=Professional Persons in General
Bankruplcy
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=Dheclosure requirements

Although a financial advisor and others are not
bound by the same Tules of professional
responsibility that bind  attomeys, because
solicitation efforts go to the integrity of the
process, all professionals, not just attorneys,
should disclose any direct calls they made, of
others made on their behalf, to creditors who
were not their respective clients, in an effort to
be emploved in a bankrupicy case. Fed Rules
Bankr,Proc.Rule 2014{a), 11 U5.C.A

(ases that cite this headnote

Altorneys and Law Firms

*§82 Mark Minuti, Esquire, Teresa K. Currier, Esquire,
Saul Ewing LLP, Wilmington, DE, Hurley J Goldstein,
Syen T. Mylen, Esquire, K&L Gates LLP, Chicago, IL.
Co-Counsel for Debiors and Debtors in Possession.

Richard L. Schepacarter, Esquire, Roberia A, Deangelis,
Esquire, United States Depariment of Justice, Office of
the United States of Trustee, Wilmington, DE.

Rafuel X, Zahralddin-Aravens, Esquire, Shelly A
Kinsella, Esquire, Elliott Greenleaf, Wilmington, DE,
James Sullivan, Esquire, David J. Koslowski, Esquire,
Arent Fox LLP, New Yark, NY, Caroline Tumer English,
Esquire, Jefirey N. Rothleder, Esquire, Arent Fox, LLP,
Washington, DC, Proposed Co-Counsel for the Official
Committee of Unsecured Creditors.

MEMORANDUM OPINION
| This Opinlon constitates the findings of fact and
conclusions of law of the Courl pursuant to Federsl
Rule of Bankmuptcy Procedure 7052, which is made
applicable 1o comested matiers by Federnl Hule of
Rankrupicy Procedure $H14.

MARY . WALRATH, Bankruptey Judge.

Before the Court are the Applications of the Official
Unsecured Creditors’ Committee (the “Committee”) 1o
retain Arent Fox LLP (“AF") and Ellion Greenleafl &

WESTLWY

Siedzikowski, P.C. (“EG") as counsel {collectively the
“Commitiee Retention Applications”). The Committee
Retention Applications are opposed by the United States
Trustee (the “UST™) and the Debtors. For the reasons sct
forth below, the Committee Retention Applications will
be denied.

I. GENERAL CASE BACKGROUND

On August 4, 2010, Universal Building Products, Inc.,
and several of its affilintes (collectively, the “Debtors")
filed voluntary petitions for relief under chapter 11 of the
Bankrupicy Code. Al the same time the Debtors filed
mation to approve a sale of substantially all of their assels
to their pre-petition lenders (the “Lenders") and a moticn
for approval of DIP financing to *653 allow for the sale
process to continue with a projected sale hearing date in
early September. At the first day hearing held on Auvgust
5. 2010, the Court set a hearing for August 23, 2010, 1o
consider the Debtors’ request for bid procedures related to
the sale medion.

On August 13, 2010, the UST held an organizational
meeting to determine wheiher there was sufficient
creditor interest to form a Committce. At that time 8
Committee was formed and it selected AF and EG as
counsel. The Committee Retention Applications were
fited on August 24 and 30, 2010.

In the interim, on August 19, 2010, the Committee filed
preliminary objections o the motions for approval of the
sule procedures and the final DIP financing. The
Committee akso filed an emergency motion seeking to
prohibit the Lenders from credit bidding at the proposed
cale. At the August 23 hearing on the DIF financing and
sile procedures motions, a global setilement among the
Debtors, the Committee and the Lenders was announced
pursuant to which the sale to the Lenders would procesd,
with 2 sale hearing scheduled for September 7, 2010, (Tr.
£/23/10 at 5-6.) In exchange, the Lenders would allow
any excess funds from the DIP budget and the avoidance
actions 1o be transferred to a liquidating trust for the
benefit of the unsecured creditors pursuant to an agreed
plan of reorganization, (fd) After additional notice and
hearing. the Court approved the proposed procedure and
ultimately the sale was approved on Seprember 7, 2010.

Refercices to the record ane ps follows: “Tr. [date] o™
sefiers to the tramscript of the hearlng held on the
ceferenced date; “Lin Dep.” refers to the transcript of
the deposition of Dr. Haishan Liu held on September
17, 2010; “Ex. L-[# | refers 10 the Liu deposition
exhibit; “Ex. [letier]” and “Ex. |8 7 refer 1o the
exhibits of the Comminee wnd the Deblors,
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respectively. admitied into evidence al the Oclober 7.
20140, hearing.

On September 3, 2010, the Debtors filed an emergency
motion to compel discovery related to the Committee
Retention Applications. The Debtors sought discovery,
inter alia, of the relationship between proposed counsel
for the Committes and Dr. Haishan Liu whom the
Commitiee had retained as  transtator,’ The Court did not
grant the Debtors’ motion to expedite the hearing on the
emergency mation but noted at the sale hearing held on
September 7, 2010, that the motion appeared 1o be

re because o discovery had even been served.
(Tr. 2710 a1 8.)

) No separate application was filed with respect 1o Dx.
Liu's retention, Rather, in the application to relain AF,
the Committee sought approval of Dr, Liu's relention
and payment of his fees subject 1o section S03(bMINFL
(See proposed form of order witached o AF reteniion
application.)

In the interim, the global setilement apparently fell apart.
When the Committee Fled an objection to the Debtors’
emergency motion © compel discovery on Seplember &,
2010, it also filed an cmergency motion for the
appointment of o chapter 11 trustee and to terminate the
Debtars’ exclusivity contending that the Debtors had filed
a plan and disclosure statement on August a1, 2010,
which did not comply with the parties” agreement. On
Seplember 30, 2010, the Committee filed an objection o
the Debtors” disclosure statement. Most recently, on
October 27, 2010, the Comminee filed an emergéncy
motion to convert these cases to chapter 7, inter alia,
because the Lenders have now taken the position that the
Dehtors are in default of the DIP finencing budget and
Clder and the Lenders, therefors, are under na obligation
to fund a plan of liquidation.

654 On September 16 and 30, 2010, the UST filed an
objection and supplemental ebjection 1o the Committee
Retention  Applications  conending  that counsel's
disclosures under Rule 2014 were incomplete. Om
September 30, 2010, the Deblors filed an ommibus
objection to the Committes Retention  Applications
contending, that proposed counsel had (1} violated the
applicable Codes of Professional Conduct by having Dr.
Liu solieit creditors to serve on the Committe and give
him their proxy so that he could vowe for counsel in
gxchange for being retained as a translator by the
Committee and (2) violated the applicable provisions of
e Bankruptey Code and Rules by failing to disclose

WESTLAVY

adequately their relationship with Dr. Liu.

A hearing was held on October 7, 2010, to consider the
Commirtee Retention Applications and objections. After
hearing eovidence, the Court look the matter under
advisement.* The parties filed post-trial briefs on October
21, 2010, The matter is now ripe for decision.

' Al the hearing on ihe Committes Retention
Applications in (s case, the Debtors moved into
evidence pleadings filed in bankruptcy chses in Texas
i which it was alleged that AF had a financlal adviser,
with which it had 8 relationship, solict creditors foF
prnadumm‘tunﬂmm:dimﬁ‘ commities for the
purpose of supporting AT a8 counsel 1o the committes,
The Committes filed a mation fo strike the Debtors”
relerences in their pleadings to those unnclated cases
and opposed fthe admission of those pleadings Into
evidence n this case on numerous grounds. The Court
took thiat issue under advisement & well. (Tr, [ ]
ai 105-08.) Because the Courl finds that # is not
pecessary io consider those pleadings 10 sustain the
Debiaes” objection, the Court finds it unnecessary 0
comsider whvctler those pleadings are admissible.

11, FACTUAL BACKGROUND RELEVANT g
RETENTION MOTIONS

As o result of the evidence presented. including ihe
deposition of Dr. Liu and testimony of representatives of
wmpacﬁwﬂrmspmpmdwbemimdhy:m
Committee, the Court finds that the following occurred
between the filing of the Debtors™ pelition on August 4,
2010, and the Comminee formation meeting on August
13, 2010.

On the day the Debtors filed their bankruptcy petitions,
attorneys at both AF and EG faxed copics of the petitions
and the list of the thirty largest creditors to Dr. Lin." (Liu
Dep. ot 51-52; Exs. L-2, L-23.) Dr. Liu testified that he
received the same information from three other law firms
that same day. (Jd) Dr. Liu's main business is as an
authorized distributor for Fujifilm, but he also consults
with Asian creditors who may have & collection problem
in the United States. (/. at 11-12.) Each of the firms who
sent the information to Dr. Liu had a prier relationship
with him, representing him or his Asian clienis in
collection or preference cases, (/d at 1153-20; Tr. (i
a1 69.) Several had worked with him in cases where they
served as Committee counsel while he acted as a
transltor or @ representative of an Asian crediter, (Liu
Dep. at 115-20.)
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: EG sent additional informasion sbout its analysis of the
cnee 1o Dr, Lits and to several other clients and corects
known 1o have reltionships with forcign entities, (Tr.
VO/7/ 10 a1 6864, 96.)

Dr. Liu understood that counsel were sending him the
information because they were interested in making 3
pitch for the Commitiee representation in this case. {Liu
Diep. at 50-51, 58, 70, 134.) AF emailed Dr. Liu“[w]e are
definitely interested in pursuing this case,” (Ex. L-1%; Tr.
10/7/10 ot 45-46.) The attomey nt EG emailed "I am
sending this to you first in order to get your support early.
1 would like 1o pitch this as lead of co-counsel—no more
local.” (Ex. L-23.)

#6585 At the time of the bankruplcy filing, neither AF nor
EG had any prior relationship with any of the Asian
creditors. (Tr. L/7/10 at 39-40, 34-85.) Nor did AF or
EG have any knowledge that Dr. Lin had a relationship
with any of those creditors. (/g at 40, 85-87.) In fact, Or.
Liu did not represent any of the ereditors on the creditor
list at the time it was sent to him. (Liu Dep. at 46-51, &3,
155.)

In response to the information sent to him by AF and EG
on August 4, 2010, Dr. Liu responded by email “As usual,
al this probing stage, let's find out what those Asian
creditors are going to respond and their representulion
status in the USA prior to the petition.” (Ex. L-2.) Dr. Liu
further noted that AF and EG “desire me 1o get a certain
support from Asian Chinese exporers who  might
recommend [Dr. Liu] as & pending commitiee membser in
the case.... Before recommending you, | need some une
and some groups to commend me to one or more of those
prospective committee participants.” (Ex. 1-27.) Dr. Liu
noted that “the grand cultivation of 4 support base from
Chinese exporters” was “an invaluable asset.” (fd)

Notwithstanding having no relationship with the Asian
creditors on the list, Dr. Liv made exiensive effors 1o
contact them to educate them about the intricacies of the
United States Bankruptcy Code and to see if they would
give him a proxy 1o represent them at the Commilee
formation meeting. (/e at 42-43, 46-51, T1-T2, T4-78,
§3-85.) Throughout this process, Dr. Liv sent almost
daily emails o AF and EG reporting on his efforis 1o
locate creditors on the list and get their proxies. (Ex. L-3,
L7 L-8 L9 L-18 Tr. 10/7/10 at §9-90.) The AF
partner involved in this process emailed Dr. Liu “Let me
know if you need any assistance.” (Ex. A at HL-391.) In
fact, AF did assizt Dr. Liv in his efforts to find contact
information for the creditors.”

. Dr. Liu msked AF to contact the Debtors’ counsel o the
UST to obein contuct information for the fourth lamgest
ereditor, but AF advised him that neither would give an
pitorney that information. nstead, AF recommended
that Liu call them direcily and gave him their phone
nimibers. (Te. 1007710 at 41-42; Ex. L4, L-5, L6} In
addition, an attemey 8 AF forwarded fo Dr. Lin an
address for one of the creditors that he had obiained
thraugh an intemet search. (Ex. L-1 1.3

While seeking to persuade the ereditors 1o give him their
proxies, Dr. Liu asked AF and EG for legal advice
regarding the creditors noting that “getting a proxy isa
two way mraffic.” (Liu Dep. at 78-81, 210-18; Ex. L-17,
[~18) The questions related specifically to how the
creditors could improve their chances of getting paid for
product in transit, (Liu dep, at 213, 216-18; Tr. 100710 &t
50-51.) AF advised Dr. Liu that the ereditors could claim
adminisirative starus for that product under section
503(bX9). (Liv Dep. at 213, 216-18: Ex. L-17.)

Ultimately, Dr. Liv was “rpwarded” for his efforts when
two of the creditors, Eastem Accessories Corporation
(“EAC™) and Shanghai Hualin Hardware (“SHH"), agreed
1o give him their proxies. (Liu Dep. at 83, ¥27-28; Exs.
L-&, L-72) When Dr. Liu reported that he had secured
the representation of SHH, AF responded “Excellent.
“That is great, Thanks.” (Ex. L-10.) Dr. Liu reported to AF
and EG that “I'll hold the proxy [for the larger ereditor,
EAL] to cheer everyone up. | strongly suggest [AF] may
eo-pitch with his colleagues.” (Ex. L-22.)

Hecause he felt that the UST would not allow him to act
a5 a proxy for both creditors, Dr. Lin decided to act as
proxy anly for the larger creditor, EAC, because e fiele it
was more likely o get on the Committee. (fd ar 74, 86,
227-28.) Dr. Lin *656 asked AF and EG 1o get him 2
“relinble” persan to hold the proxy for SHH. (Liu Dep. at
164-65: Ex. L-12.) EG responded that it could “call in 2
favar® and recommended @ person 1o whom EG had
recently referred business and noted that the person was
not interested in making a pitch for business from the
Commitiee (as a financial advisor) and that he “knows the
rules and will serve us well.” (Tr. 1077710 at 90, 93-94;
Ex. L-14) AF was aware of the recommendation and
approved it (Liu Dep. at 171=72; Exs. L-13 & L-15 TR
10/7/10 &t 44.) EG also sent Dr. Lio a form of proxy that
it said complied with the UST's requirements. (Exs.
L-30, L-35; Tr. 10/7/10 at 79, 92.)

EG advised Dr. Liu that the UST would ask the proxy
holder questions about how il was obtained and would
disqualify the holder if he had not actually communicated
with the creditor before the committee formation meeting.
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(Exs. L-14, L-28) This comported with Dr. Liu's
experience. (Lin Dep. at 182.) As a result, a conferende
call was arranged among SHH, Dr. Liv, AF, EG, and the
proxy holder to discuss whether the creditor wished 1o
give its proky. (Liu Dep, mt 200-03; Tr. 10/7/10 a1 45, 78,
90-91.)

The proxies that Dr. Liu obtained included the right to
vote on the crediiors’ behalf for counsel for the
Committee. (Liu Dep. at 84-85; Ex. L~14.) Dr. Liu did
not discuss with the creditors which professionals he
would support; the proxies gave him the discretion to
decide. (fd. at 86, 313.)

At the Committee formation meeting. EAC (whaose proxy
Dr, Liu held) was chosen by the UST to serve on the
Committee, (Tr. 107710 a1 79.) After it was formed, the
Committee interviewed attormeys and financial advisors.
Ten law firms, including AF and EG, gave presentations
seeking fo be retained as counsel for the Commities. (fd
at 80; Lin Dep. at 311-12.) Liu told the other Committee
members that he had had dealings in other cases with AF
and EG and the other law firm that was o finalist. (Tr.
107710 at 11.) However, Dr. Liu did not advise the other
members of the Comminge of the email and other
communications he had had with AF and EG leading to
the formation meeting. (fd at 16) AF and EG were
ultimately chosen as counsel by unanimous vole. (fd at
15-16.)

Thereafter, on AF's recommendation, the Committee
decided 1o hire Dr. Liu as a transiator so that EAC could
participate in Committee meetings. (fd at 14.) Dr. Liu
advised EAC that, in light of his retention as a translator,
he could no longer act as jls representative on the
Committee and referred it o another antorney he knew.
(Liv Dep. at 87-88.) However, no one advised the
Co-Chair of the Commitiee that Dr. Liu was no longer
acting a5 BEAC's representative on the Committes. (Tr.
V710 at 14-16)

On August 30, 2010, the Commines filed the Committes
Retention Applications. In its retention application, AF
filed o declarstion disclosing that (1) at AF's
recommendation, Dr. Liv had been selected by the
Commitie to serve as a transtator for the Commitiee and
{2) AF had been involved in many cases where Dr. Liu
served as o trinslator for the creditors” commitiee or acted
as a represeniative of a ereditor on the committee, (Ex. D
at q 11.) The declasation also disclosed that Dr. Liu had
held o proxy for a creditor in that case. (fd) On
September 13, 2010, AF filed a Supplemental Declaration
identifying two additional cases in which it was involved
where Dr. Liu was the commitiee translator or a creditor

representative, one of which had happened very recently.
(Tr. 10/7/10 at 37, Ex. E.) On September 22, 2010, AF
filed 2 Second Supplemental Declaration advising that it
had “contacts” *657 with EAC and SHH through Dr. Liu
and that these creditors had “inguiries relating to the
Debtors” (Tr. U710 at 38; Ex. F.) There was no
revelation, however, as to the content of those
commumnications.”

J Cin September 29, 2000, AF filed & Third Supplemental
Deglarition reganding sn unrelsted connection with Uve
Debiors’ CRO. (Ex. G Tr. 107010 a2 38.)

Atached to ite retention application, EG's original
Affidavit did not reveal any connection with Dr. Lia,
EAC or SHH. (Ex. O; Tr. 1077/10 at 97-98) In a
Supplemental Affidavit filed an September 13, 2010, EG
revealed it had been involved in a number of cases in
which Dr. Liu was involved as a translator or creditor
representative. (Ex. P} in o Second Supplemental
Affidavit, filed on September 23, 2010, EG revealed that
it had had contacts with Dr. Liu and EAC and SHH prier
to the Formation meeting. including providing a proxy and
introducing & proxy holder for SHEHL (Ex. 52.)

At the hearing, the Committee offered a declaration which
contained a chart of all sevenizen bankruptey cases in
which Liu had been involved. (Exs. ] & K.} AF had been
counsel 1o the Committee in six of those cases,
Lowenstein Sandler had been counsel in fve, and six
different firms had been counsel in the other six cases.
(Tr. 10/7/10 at 16-19; Ex. K.} A second chari detailed the
seventy bankruptcy cases in which AF had been counsel
to the committee since 2003. (Ex. M.) Dr. Liun was
involved in only six of them. (fd) If one considers only
the cases since June 4, 2008, when Dr. Liu apparently
first became invelved in bankruptoy matters with AF,
however, there are iwenty-seven cases in which AF
served as commitiee counsel including three in which Liu
served as transiator for the committes and three in which
Liu acted ns a representative of commitice members.
(Exs. K. M.)

WL JURISDICTION

The Court has jurisdiction over this matter which is a core
proceeding pursuant to 28 LLS.C. 8§ | 334 & 15TIRNZHAY
& (00

V. DISCUSSION
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A, Standing

I As a preliminary matter, EG assens that the Debtors
have no standing to object o the Committes Retention
Applications because they have no interest in whom the
Committee chooses to reprasent them. Specifically, EG
argues that 1o have standing to be heard on the issue
presented in this case the Debtors must show that
resolution of the issue will diminish the Debtors’
property, increase their burdens, or impair their rights.
See, e.g. In re ANC Rental Carp., 2003 US.App. LEXIS
2158, at *7 (3d Cir. Dec. 13, 2002); Mewspaper & Mail
Deliverers’ Union, 1991 WL 243438, 1991 U5 Dist.
LEXIS 16337 (S.D.N.Y. Moy, 12, 19913,

The Court rejects this argument, Section | 109 expressly
grants the Debtors the right to appear and be heard on any
issue in their cases, 11 US.C. § 1109, In addition, any
attormey with knowledge of a violation of applicable rules
of professional conduct by another may be obligated to
report that violation.' Therefore, the Court finds that the
Debtors do have standing to object to the Commitiee
Retention Applications.

s Hule #.3 Reponing Professional Miseonduct provides
that: {ah A lnwyer who knows thet another liwyer has
committed n violation of the Rules of Professional
Conduct that mises & substantial question as 1o that
lawyer's hanesty, trastwarthiness or fitness a2 a lnwyer

in other respects, shall inform the appropriate
professional authority.

*G58 B. Violation of Rules of Professional Conduct

¥l The Debtors comend that the Committee Retention
Applications  should be denied because proposed
Committee  counsel violated the applicable rules
governing attomey conduct, Specifically, the Debtors cite
Rule 7.3 of Delaware’s Rules of Professional
Responsibility which provides:

A lpwyer shall not by in-person,
live telephone or  real-time
electronic contact solicit
professional employment from a
prospective  client  when @
significant motive for the lowyer's
doing 50 is the lawyer's pecuniary
gain, unless the person contacted:
(1) is a lawyer; or (2) has & family,
cloge personal, or prior professional
relationship with the lawyer.

WESTLAYY

Drel. Lawyers' B. of Prof. Cond. 7.3, This rule is identical
to Rule 7.3 of the Model Rules of Professional Conduct.
fule 7.3 of the New York Rules of Professional Conduct
is similar: “fa] lawyer shall not engage in solicitation by
in-person or telephone contact, or by real-time  or
interactive computer-accessed communication unless the
recipient is @ close friend, relative, former client or
existing client....”

The comments to Rule 7.3 make it clear that a lawyer is
also prohibited from using another as an intermediary o
solicit prospective clients. The Annotations to Model Rule
1.3 provide:

Lawyers may not use other people
to solicit for them, and Rule 7.3 is
sometimes  invoked along  with
either Rule 7.2(b) (prohibiting paid
recommendations) or Rule 84
(prohibiting use of third parties to
violate Rules) to prohibit the
praciice. See. g, fn re O Keeafe,
877 So.2d 79 (La2004) (lawyer
disbarred for paying “runners” 1o
find and refer personal injury
cases); Miss. Bar v Twemage, 919
Go.2d 36 (Miss2005) (lawyer
suspended  for  hiring  former
insurance salesperson o solicit
clients for potential class  suit
against insurer); Md. Ethics Op.
98-30 (1988) (lawyer may not have
bail  bondsmmn  pass  oul
bondsman's business cards  with
lawyer's  comtact  information
printed on  back), see also
Cineivenali Bar Ass'm W
Rinderknech [19 Chio 51.3d 30,
679 MEZXd 669 (Ohio 1997)
{lawyer indefinitely suspended for
setting up direct marketing service
to solicit accident victims as clients
for himself and chiropractor,
decided under Ohio Codek of
Crook W Kiare, Mo,
08-02-000382-CR, 2005 WL
1539187 (TexApp. June 30, 2005)
(lawyer convicted of  felony
bamatry for hiring chiropractor's
assistant 1o solicit auto accident
victims: court invokes Rudes 7.3
and .4 in analyzing offense).

Annolations to ABA-AMRPC Rule 7.3, See alve Thomas
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E. Ray, Solicitation of Cllemis: Are There Amy
Guidelines?, 31 MOV Am. Bankr.Inst. L 12 (2002)
(sugpesting that direct solicitation by phone or in person
of ereditors on the deblor’s schedules by counsel hoping
to be refaimed as counsel to the commiites was unethical),

I AF and EG amgue that the Rule cannot be
constitutionally applied 10 them to prohibit their activities
in this case. They argue that, becouse commitiee members
are often sophisticated business entities, restricting
aftorney solicitmtions to them rums afoul of the First
Amendment, See, op, Edenficld v, Fare, S07 U.S. 761,
T74-75, 113 5.CL 1792, 123 L.Ed.2d 543 (1993) (siriking
Florida smmure which prohibited CPAs fom directly
soliciting accounting clients and noting that business
clients are different from the “unsophisticated, injured or
distressed lay person” often twgeted by attormey’s
solicitations), Se¢ afio Samuel L. Bufford, Atormey
Solfeitation of Legal Work fn Business Setilngs, County
Bar Update, Vol. 26, Mo. 4 (April 2006) {arguing that
Califomia’s  disciplinary rule  prohibiting  direct
solicitation of prospective unrelated clients by attorneys
*659 in the business context is unconstitutional),

Ml The Court disagrees. The isstie in this case is not the
propriety of written “advertising” jssued by AF and EG.
In fact, the Court finds nothing wrong with AF and EG
sending the list of creditors 1o their clients and contacts
with whom they have & professional relationship. Nor
does the Court object to EG's sending its “analysis” of the
Debtors” case 1o those same entities. See gonerally
Michael P. Richman, Chasing Commitees: the Ethics af
Emtertainment Salfciation, 22 OCT Am. Bankr.Inst. J. 18
(2003) (noting that written solicitation of prospective
clients—giving counsel's qualifications—is permissible
bat that enterainment solicitation—wining and dining
prospective committee members before the formation
meeting—was unethical),

What the Court finds improper in this case is that once AF
and EG leamned that Dr, Liu did not represent any creditor
on the list, they actively encouraged and assisted him in
his efforts 1o solicit creditors to get their proxies to attend
the formution meeting and vote for counsel. The Supreme
Court has expressly held that state bar associations may
prohibit direct oml communications with prospective
clients by an attomey or by someone on his behalf
(Mivalik v, (Mo State Bar Ase'n, 436 LLS, 447, 464-66,
98 S.CL 1912, 56 L.Ed2d ddd (1978) (upholding sates’
right to prohibit direct solicitation by attomeys given
states’ compelling interest in preventing abuses und
significant potentinl for harm to prospective clients by
atiomeys “trained in the ant of persuasion™). Tha
precedent has not been changed in the business centext
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Further, the Court finds it particularly unwise to change it
im the context of this case. In this case the prospective
clients who were solicited were forelgn creditors
unfamiliar with cur bankrupicy laws and particularly with
the system of forming creditors’ commitiess. They are no
less vulnerable to direct solicitation by somcone on behalf
of an atomey than an individual,”

- In fact, Dr. Lin himsell (u sophisticated businessean
who is fmiliar with our bankrupicy lwws and
procedures) said he fell uncomforshle when attormeys
setd him emails and approsched him sl formation
meetings asking for his support. (Liu Dep. ut 205-09,
271.) Dr. Liu also complnined that many proxy holders
only showed up ot the formation mecting (e=aensibly to
vate for professionnds) and dhen never paricipated in
the case again, (fd at 208.) Tronjeally, that is exactly
what Dr. Liy himself did; he directly solicied EAC and
SHH for their support with the intention of only
representing them ot the formation meeting and not
thereafier.

Further, the practice at issue here has been a maner of
criticism under the Act and the Bankrupicy Code was
enacted to change some of those practices (or at leas to
shed some light on them by requiring disclosures), See
eg, HR. No, 505, 95th Cong., 2d Sess. 93, reprinted in
1978 U.5.Code Cong. & Ad. News 6054 (criticizing the
practice of ‘“creditors’ attorneys  with  proxies
participat[ing] actively in the election of the members of
the committee in order that they may be selected as
counsel to the committee™ which “is 8 lucrative
position.”). CF it re ABC Awio. Prodr. Corp, 210 BR,
437, 443 (BankrE.D0P 1997) (eriticizing  committee
counsel for using members” proxies to conduct committes
business without any inpul from commitiee members),

AF and EG argue further, however, that their activity did
not violate any ethical rule. At the hearing on the instant
mation, the pariner at AF leading the engagement testified
that he never asked Dr. Liu to solicit clients for AF or
creditors 1o serve on a creditors” committes “on behalf of
AF." (Tr. 10/7/10 at 23.) He explained the language in his
emails thanking Dr. Liu for his efforts and asking if he
needed *660 any assistance as simple common courtesy.
(fel at 27-28.) He further denied having any discussion
with EG regarding what they expected Dr. Lio to do for
them, other than to allow them to demonstrate that they
were the best firm for the Committec 1o hire. {fd at
28-20.) The partner in charge of the EG engagement also
denied that he asked Dr. Liu to solicit any clients on its
behall and also stated that he was just hoping for a
recommendation and “a fair shot to go in and present our
case a3 to why we should be Commitice counsel,” (fad, &t
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72, 81-82.) EG also denied offering Dr. Liu or the proxy
chosen for SHH anything ef value for voting for them.
{/d nt 82) Both firms vehemently denied asking Dr. Liu
to solicit creditors for them.

The Court finds that the evidence proves otherwize and
finds that, in fact, AF, EG and Dr. Liu were scting in
concert 1o cold-call creditors that Dr. Liu did ot represent
for the purpose of being retained by them to atend the
Committee formation meeting and to cast a proxy in favor
of AF and EG for counsel. This is demonstrated by the
following facts: (1) as a result of the communications
between Dr. Liu, AF and EG, it was clear to counsel that
Dr. Liu did not represent any of the ereditors at the time
he first endeavored to contact them; (2) Dr. Liu kept AF
and EG apprised (on at least a daily basis) of his efforts to
locate and obtain proxies from the creditors and noted thay
he would act “as usual” in doing so: (3) Dr. Lin asked for
nssistance in locating the creditors and AF provided
advice and some assistance; (4) Div. Liu expressly stated
that he understood that counsel wanted him to get
“support” from the creditors and that they were interested
in serving as Commitiee counsel; (5) to persuade the
creditors 1o provide proxies, Dr. Liu asked for (and AF
provided) legal advice relevant to those creditors’ rights
ag part of the “two way traffic;” (6) Dr. Liu asked for a
nominee to serve as a proxy for one of the creditors and
EG made a recommendation (approved by AF) of
someone who “will serve us well;” (7) when Dr. Lin got
EAC's proxy he said he would serve as the proxy which
would “cheer everyone up” and that AF and EG should
definitely make a pitch for the Committee now; (8) both
AF and EG were on the conference call with one of the
creditors, SHH, to discuss the case and persunde it o
execute a proxy; (%) Dr. Lin did vote the EAC proxy in
favor of AF and EG at the committee formation meeting:
and (10) AF immediately recommended thar the
Committee retain D, Liv as a translator,

AF and EG note, however, that they were not the only
atlorneys seeking Dr. Liu's assistance or asking him to
vate any proxies he held for them as counsel, Rather than
excusing the behavior of AF or EG, however, it simply
evidences that others may not be complying with the rules
either.” The Court is only able to address the issue before
it: the conduct of AF and EG. The Court would caution
other counsel who observe violations of the Rules of
Professional  Responsibility or Model Rules of
Professional Conduct in other cases to bring it to the
Court’s attention for proper action. See Rule 8.3 of the
Model Rules of Professional Conduct, See generally
Thomas E. Ray, Solichation of Clients: Are There Any
Guldelines?, 21 WOV Am. Bankr.inst J. 12 (2002)
(noting that attorneys who are aware of ethical violations
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are obligated by Modsl Rule %3(a) w repart such
violations).

" In fct, Dr. Lin testified that counsel for the Debtors
had approached him of an osganizationnl meeting of
creditors in ancther case ostensibly to get his suppon
when he made a pitch. (Liv Dep. at 314.)

¥ Therefore, the Count concludes that there are sufficient
facts to suggest *661 that AF and EG did violate Rule 7.3
and Rule .4 of the Model Rules of Professional Conduet
and of Delaware’s Rules of Professional Responsibility,
The Court finds this conduct sufficient reason to
disqualify AF and EG from serving as counsel to the
Committee in this case. See, e.g, fn re Vorderdili Assocs.,
Lid, 117 BB 678, 680 (D.1%iah 1990} (noting that ethical
rules apply 1o question of whether an sttormey can be
employed pursuamt to § 327 of the Bankrupley Code)
Berger Mol fne. v, Capazzoll (In re Berger MoGilf,
M), 242 BR. 413, 423 (Bankr.5.D.0hio  1999)
(disqualifying taw firm from representing deblor in action
against creditor/former  client  where  creditor  had
previously  consulted and  provided  confidential
information to counsel about the subject of the law suit);
I re Sowlivak, 227 BUR. 77, 80 (Bankr.E.D.Va.|998)
(“Attorneys who practice before a bankruptcy court must
ot anly concern themselves with the obligations set farth
in the Bankruptcy Code and the Federal Rules of
Benkruptcy Procedure, but also with the application of
state ethical rules,™): s re BEC Dev. Corp., 205 B.R. 869,
8§73 (Bankr.5 D.0hio 1997) {concluding that appointment
under & 327 should be refused where retention is at
variance with ethical and disciplinary rules); Mo re Sawer.
191 B.R. 402, 407 (Bankr.D.Neb,1995) (disqualifying
counsel for failure W observe applicable state ethics
code).

C. Failure to be Disinterested

¥ 7 The Debtors also contend that AF's Retention
Application should be denied because AF is not
disinterested. While section 1103(b) of the Bankrupicy
Code provides only that Committee counsel may not
représent an enlity with an interest adverse 1o the
Committee,” the Debtors contend that section 328
imposes the additional requirement that Commiltee
counsel be disinterested.” In this case, the Debtors
contend that AF is not disinterested because it provided
legal advice to several creditors that they could asseri
administrative claims for goods in transit. which is
contrary to the interests of the general unsecured creditors
represented by the Committee.
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L “An mtomney ... empboyed to represent a commitice ..
may not. while employed by such commities, represent
any other enfity having an adverse interest in
connection with the case” 11 U.S.C. § 1 103(k).

t Section 28(c) provides that the Court may disallow
counsel fees “iL al any time during such professinmal
persen’s employment .. such person is oot
disinterested person, or represents or holds an interest
edverse to the Interest of the estate with réspect to the
matier an which such professional person is emploved.™
U LLSC, § 328(e),

At the hearing the AF pariner admitted that he responded
to Dr. Liu's email regarding the question of what
ereditors’ rights were with respect to in-transit goods, {Tr.
10/7/10 at 29.) He denied, however, that he was providing
logal advice to the creditors, swating that Dr. Liv often
asked counsel who were interested in pitching for
Committec representation “hypothetical™ questions to see
who was the most knowledgeable, (fd ot 29.) Furiher, he
noted that he gave the “advice” to Dr. Liv not to the
creditors and that there was no attomey/client relationship
ever established between AF and the creditors, (/o at 31.)
He stated that it was no different from the hundreds of
questions he gets from acquaintances a1 cocktail parties
and in the hall. ({4 at 31, 53.)

The Court disagrees, The emails were far from
hypothetical cocktail party conversation; they expressly
referenced the names of the creditors and amounts of
#662 their claims in the “re” lines and in the text. (Tr.
1077710 at 53-58; Ex. L-17, L~18.) Further, the legal
advice was given in the context of AF's effort to win Dr.
Liu's support for its pitch to become Commitiee counsel.
Even il AF did provide legal advice to the creditors
{through Dr. Liu), however, the Court concludes that AF
is not disqualified from serving as Committee counsel on
the basis that it is not disinterestesd,

The Court disagrees with the Debtors’ argument that
committes counsel generally cannot be retained if they are
not disinterested. Section 1103 specifically provides only
that committee counsel shall not hold or represent an
interest adverse 1o the committee. That section expressly
states that the representation of a creditor in the case
(which would make the attorney not disinterested") is not
& per s disqualifying factor as suggested by the Debtors.
See, e.g. I re Firdmark Corp, 132 F.3d 1179, 1182-83
(Tth Cir. 1997} (finding no disqualification where counssl
for commitiee represented former president of the
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debtor—who was a possible creditor and aveidance action
defendant—in matters unrelated to the debtor); In re Vo
Comtury  Fin.  Enlers, Inc, 298 BER. 112, 118
(Bankr.3,0.0hio 2003) (finding firm not disqualified
from representing committee although it concurrently
represented two members of the committee).

oy Disinterested is defined in the Code 1o include “a
criditor™ dr amyone with “an interest materfally adverse
1o the interest of e estate.™ 11 LUS.CL§ 101(14),

W Cf 11 USC ¢ 3276} (counsel I ool per sc
disqualified from eepresenting the irustes  simply
becnuse of its prioe representation of o creditor).

The fact that committee counsel also represents an
individual creditor has been found to be at most a
potential conflict,

Congress implicitly detormined thad
the inherent tension between a
committee and one of its creditors,
standing alone, was immaterial and
any conflict toe theoretical o
warrant  being  classified as an
adverse interest. That is, merely the
remote potential for dispute, strife,
diseord, or difference beiween a
committee and one of its creditors
does not give rise to any conflict of
interest  or  sppearance  of
impropriety that would bar an
attomey  from  representing  both
parties.

frr re Naw'l Liibdators, 182 BLR. 186, 192-83 (5.0.0hic
1995) (concluding that only when “evidence suggest[s]
the existence of possible challenges 1o a creditor's claim,
the existence of a possible recovery action agninst the
creditor, or the existence of any possible dispute between
a committee and one of s constituents or members™
woild counsel be disqualified under £ | 10:3).

™ A potential conflict alone does not  mandate
disqualification of counsel for the Committee. See, eg, In
te Firwt Jersey Seex, Inc, 180 F3d 504, 5009 (3d
Cir.1990) {stating that the Bankruptey Code “mandaes
disqualification when there fs an actual conflict, allows
for it when there is a potential conflict, and precludes it
based solely on an appearance of a conflict.”),

™ 1 Furthermore, the time to evaluate whether AF is
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disgualified. because it represents an inferest adverse (o
the Comminee, iz at the time of retention. Prior
representations, even i adverse 1o the interests of the
commities or unsecured creditors, do not disqualify
commitiee counsel. See, g, fn re Enron Corg, No, 02
Civ. 5638{B5), 2003 WL 223455, =6-7 (S.D.N.Y, Feb,
3, 2003) (finding committee counsel did not hold an
adverse interest because it had previcusly represented
debtor-related entities and stating that the “argument
under & 1103 fails because [counsel’s] alleged adverse
interests ... predated [counsel's] representation of the
committee™); fn re Diva Jewelry Dezign, *663 Inc, 367
B.R. 463, 473-74 (BankrS.DN.Y 2007) (finding that
discussions that proposed trustee’s counsel had with
creditors regarding their possible consignment claims
prior to retention by trustee did not disqualify counsel
from employment); Nt Cemfury Fin, 298 BR. oo 118
(finding firm not disqualified from representing
committee although it had previously represented the
debtor in a discreet matter that ended before bankruptey).

Therefore, even if AF “represented” EAC and SHH as a
result of the legal advice given to Dr. Liu on their behalf,
that s insufficient 1o disqualify it per se. Further, the
Court finds that there is no evidence that AF actually
entered into an attorney/ciient relationship with either
EAC or SHH or that that legal representation continued to
the time of AF"s retention by the Committee.

D, Faifure to Disclose

The Debtors (and the UST) argue, however, that the
Committee Retention Applications should be denied
because proposed counsel failed to disclose adequately
their connections with Dr. Liv and with EAC and SHH in
their original retention applications. Rule 2014(a) requires
that

The  application  [of  any
professional  persom  seeking
retention by the debtor  or
committee] shall be accompanied
by a wverified staement of the
person to be employed setting forth
the person’s connections with the
debtor, crediters, any other party in
interest, their respective attomeys
and accountants, the United States
trustee, or any person employed in
the office of the United States
frustee,

Fed. . Bankr.P.2014{a), Delaware Local Rule 2014-1(a)

WESTLAWY

also requires thal additional disclosures be made
“[plromptly afler learning any additional material
information relating to such employment (such as
potential or actual conflicts).”

114 B85 “Dyefective disclosure is not a minor matter. 1t goes
to the heart of the integrity of the hankruptey system...”
[ re BES Comorate Prods, Ine, 33 B.R, 238, 236-38
{Bankr E.D.Cal 1988) (disqualifving special counsel who
failed to discloss that it represented co-defendants in
litigation it was handling for debtor), The professional
must disclose all contacts, not pick and choose which to
disclose and which to ignore or leave the court to search
the record for such relationships. o re B & © ne, #49
F2d 1300, 1317-18 (3d Cir.1991) (finding failure to
disclose potential conflict which counsel had discussed
with UST was inadvertent but violative of Rule 2014
nonetheless): fm re Jore Corp, 298 BR. 703, 732
{Bankr.D.Mont 2003) (disqualifying counsel for debtor
for failure 1o disclose that conflicts waiver obtained from
DIP lender prohibited debtor’s counsel from undertaking
litigation adverse to it); fo re Gromite Partmers, L0, 219
BR. 22, 35 (BankrS.L.N.Y,1998) (noting that
“professional’s duty 1o disclose is self-policing ... [and
court] should not have to ‘rummage through files or
conduct independent factfinding  investigations’ (o
determine if the professional is disqualified™) (quoting /v
re  Rusty Jonex, Ine, [34 BR. 321, 345
{Bankr N.DUN1991Y).

I Failure to disclose connections itself is enough o
warrant disqualification of counsel from employment.
See, eg. fnre Crivello, 134 F.3d 831, 839 (Tth Cir 1998)
(stating that “a bankruptcy court should punish a willful
failure to disclose connections under Fed. R,
Bankr. 2004 as severely as an attempt to put forth a
fraud om the court.”™); Kome v. Bronnsiging 19 F.3d 54, 59
(18 Cir,1994) (warning that “[aJbssnt the spontaneous,
timely und complete disclosure required by section 327(a)
and Fed. B. Bankr.P.2004(a), court-appointed counsel
proceed ar their aws “664 risk") (emphasis in original),
In re Filene'’s Bosement, e, 239 BR. 845
(Bankr.D), Mass. | 999) (disqualifying counsel because of
false 2014 disclosures alone without deciding whether
counsel was disinterested); frr re Tinfey Plaze Assocs,
LP, 142 BR. 272, 280 (BankrM.DLINL1992) (fim
disqualified from representing deblor where original
retention application failed to disclose that “of counsel” to
firm was president of investment banking firm providing
services for deblor), Bt see fn re Leslie Fay Cox, fnc,
175 B.R. 5235, 539 (Bankr.S.D.N.Y.1994) (finding that
failure of couns¢l to disclose potentinl conflicts did not
warrant disqualification but did warrant sanction requiring
counsel to pay the substantial fees incurred in having an
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examiner investigate its potential conflicts).

M1 fn this case the Court finds that the evidence
supports  disqualification of both AF and EG from
representing the Committee, Although AF at least
disclosed that it had a prior relationship with Dr. Liw,
having served as committee counsel in cases where he
represented a creditor or acted as o translator to the
commitiee, the Court finds that disclosure deficient. AF
argues that complete disclosures were ultimately made,
before the hearing on consideration of the Committee
Retention Applications, The Courl agrees with the UST,
however, that the subsequent disclosures by AF and EG
{filed enly after concerns about them were expressed by
the Debtors and the UST and after discovery revealed
what had occurred) were not enough to cure the original
deficiencies.” AF (and EG) should have fully disclosed at
the outset their effons in support of Dr. Liu's attempt to
obtain proxies from creditors to attend the Committes
formation meeting. Further, while it was not a
disqualitying factor, the fact that AF had provided legal
advice © two creditors on their right to seek
sdministrative claims is a fact that should have been
revealed to the Committee and to the Courl. Because AF
amd EG did not make sufficient disclosures in their
original retention applications, the Debtors and the UST
were obligated 10 engage in discovery to gamer the facts
and bring them to the Court’s anention, The failure 1o
provide complete and accurate disclosure ot the outset
warrants  denial  of the Comminee Retention
Applications, "

e Alihough  AF did disclose it had communications
regarding two of the creditory, it did not provide details
about these communications or provide any details
about other communications it had with Dr, Liv in an
effort to obtain creditor proxjes,

L The Court finds that this disclosure requirement applics
to ol professionals under Rule 2014, Although a
finangial advisor end others are pot bound by the same
Rutes of Professional Respomsibility that attomeys are,
the Count concludes that, because solicitation eflosts 20
1o the integrity of the process, all profssionals should
disclose any direct calls they madg {or others made an
their behalf) to creditors (who were not their respective
clients) in an effort to be emploved in a bankrupicy
case,

End of Documant
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F. Further Recommendatlons

The Court hopes that by requiring disclosure of the
practice of using others to solicit proxies to act af a
committee formation meeting will go a long way to
discourage that improper practice. The Court would also
urge the UST to consider implementing procedures 1o
reduce the likelihood of undue influence on the decision
of & committee to hire professionals. Specifically, the
Coun recommends that the UST adopt the suggestion by
Dir. Liu that the creditors be kept in & separate room from
prospective professionals (who do not represent a client
eligible to serve on the Committee) before the committee
formation meeting. Further, the UST might *665 consider
amending the questionnaire it sends to prospective
commitice members to include questions regarding
whether they were solicited by anvone in connection with
the case.

Y. CONCLUSION
Far the reasons set forth above, the Court will deny the
Committes Retention Applications,

An appropriate order is stinched,

GRDER

AND NOW, this 4ik day of NOVEMBER, 2010, upon
consideration of the Applications of the Official
Unsecured Creditors' Committee (the “Commitiee™) to
retmin counsel, the opposition thereto and for the reasons
set forth in the accompanying Opinion, it is hereby

ORDERED that the Applications are DENIED.

All Citations
486 B.R. 650, 53 Bankr.Ct.Dec. 259
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre: } Chapter 11
CAESARS ENTERTAINMENT, :; No, 15B 1145
OPERATING CO., INC,, et al,, ) (Jointly administered)
Debtors. ; Judge Goldgar
MEMORANDUM OPINION

This matter is before the court for ruling on the motion of debtors Caesars Entertainment
Operating Company, Inc., and certain subsidiaries (collectively “Caesars”) 1o disband the Official
Committee of Second Priority Noteholders (the “Noteholders Committee™). (Dki. No, 384). The
Noteholders Committec is one of two committees that the United States trustes (LS. Trustee™)
appointed under section 1102(a)(1) of the Bankruplcy Code, 11 U.S.C. § 1102(a)(1), at the
beginning of these cases. Because a bankrupicy court has no power to disband a committee that

the U.5. Trustee has appointed under section 1102(a)(1), the motion will be denied.

1. Jurisdietion
The court has subject matter jurisdiction over this case pursuant 12 28 US.C. § 1334(a)
and the disirict court’s Intenal Operating Procedure 1 5(a). This is a core proceeding under 28

U.5.C. § 157(b)2HA)

2. Background
The few relevant facts are drawn from the motion and responses, from other papers in the
bankrupicy cases, and from the court’s docket. No facts are in dispute.

The debtors in these cases describe themselves as the primary operating units of the
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“(acsars gaming enterprise.” The debtor named in the caption, Caesars Enterntainment Orperating
Company, Inc. ("CEOC”), is a subsidiary of non-debtor Caesars Entertainment Corporation, The
rest of the debtors are subsidiaries of CEOC.

Om January 12, 20185, three creditors filed an involuntary bankruptcy pelition against
CEOQC in the District of Delaware. Three days later, on January 15, 2015, CEOC and the other
debtors filed voluntary chapter 11 petitions in this district. Afier initially staying the volunlary
cases, the bankruptey court in Delaware determined under Rule 1014(b), Fed. R. Bankr. P.
1014(b), that all of cases should proceed in this distnct. The Delaware court lifted the stay and
transferred the involuntary case here. The cases are pending ¥

On January 28, 20135, the U.S. Trustee issued a notice that on February 4, 2015, he would
hold a meeting to form a committee of unsecured creditors. Before the February 4 meeting,
counsel for Caesars sent the 1.8, Trustee a letter arguing at length that holders and trustees of
Caesars’ second lien notes and subsidiary guaranieed notes were not suitable to serve on an
official unsecured creditors committes. Among the holders of second lien notes are the
petitioning creditors in the involuntary case.

The February 4 meeting must have taken place, because the next day the U.S. Trustec
filed not one but two notices with the court. The first was a notice of the appointment of an
unsecured creditors committee (the “Unsecured Creditors’ Committee”). The second was a

notice of the appointment of an “official committee of second priority noteholders.”

b Cacsars has since moved to suspend proceedings in the involuntary case. The
petitioning creditors in the involuntary case have responded by moving for consolidation of the
involuntary and voluntary cases and have requested a determination that the earlier order for
relief in the involuntary case serves as the order for relief for all the cases. The two motions ane a
problem for another day.

-
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Mothing in the record explains why the U.S. Trustee chose 1o appoint the Moicholders
Committee in addition 1o the Unsecured Creditors’ Committee. The ULS. Trustec gave no
reasons for doing so. He did not have to give reasons. See In re ShareBank Corp., 467 B.R. 1 56,
162 (Bankr. N.D. [Il. 2012) (“The U.S. Trustee did not provide a rationale or make a record [in
appointing a committee] for the simple reason that the Code did not require him t0.”),

Unhappy with this staie of affairs, Cacsars now moves for an order disbanding the
Moteholders Commitiee. Caesars argues that (1) an intercreditor agreement to which each
Committee member is a party would prevent the Committee from performing many of its
statutory functions, see 11 US.C. § 1103(c); (2) the noteholders are sophisticated business
entities who do not need a committee to represent their interests; and (3) a second committee in
the case will dramatically increase administrative costs with no corresponding benefit to the
estates, Alternatively, if the Committee is not disbanded, Caesars asks 1o have the two
committees merged (“reconstituted” is Caesars’ term) or at a minimum to limit the MNoteholders
Committee’s activities so as not to duplicate the work of the Unsecured Creditors’ Committee,

Other parties have weighed in. UMB Bank, the first lien notes indenture trustee, joins
Cacsars’ motion, as do the Ad Hoc Committee of First Lien Noteholders and the Ad Hoc
Committee of First Lien Bank Lenders. The Noteholders Committee not surprisingly objects to
the motion, as do the U.S. Trustee and the Unsecured Creditors’ Commitiee, BOKF, N.A., a
member of the Noteholders Committee, joins that Committee’s objection. So does the Ad Hoc
Committee of Holders of 12.75% Second Priority Senior Secured Notes due 2018, Wilmington
Trust, N.A., an indenture trustee for certain senior unsecured notes, joins the Unsecured

Creditors’ Committee's objection.

.
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3. Discussion

When the Bankruptcy Code was enacted in 1978, bankruptcy counts had authority 1o
appoint creditors committees in chapter 11 cases. Kenneth N. Klee & K. John Shaffer,
Creditors' Committees under Chaprer 11 of the Bankruptcy Code, 44 S.C. L. Rev, 995, 100]1-02
(1993). With the expansion of the U.S. Trustee program in 1986, however, Congress transferred
that authority to the U.S, Trustee. /4 at 1002; In re Mercury Fin. Co., 240 BR. 270,275 (N.D.
111 1999). The U.S. Trustee's role is now described in section 1102(a)(1). That section provides
that the U.S. Trustee “shall appoint a commitiee of creditors hold ing umsecured claims and may
appoint additional committees of creditors or of equity security holders as the United States
trustee deems appropriate.” 11 U.S.C. § 1102(a)1).

The rest of section 1102(a) spells out the powers left to the bankrupicy court. Section
1102(a)(2) says the court “may order the appointment of additional committees of creditors or of
equity security holders if necessary to assure adequale representation .. .. 11 US.C. §
1102{a)2). Section 1102(a)(3) says that in a small business case the court “may order that a
commiltee of creditors not be appointed.” 11 U.S.C. § 1102(a)(3). And section 1102(a)(4) says
the court can order the U.S. Trustee “1o change the membership of a commitiee” if a change is
“necessary to ensure adequate representation of creditors or equity security holders.” 11 U.S.C, §
1102(aN4).

Those are the only powers over committees the Code gives the court. There are no
others. In particular, nothing in section 1102(a) confers on the court the power to dishband a
committee the U.S. Trustee has appointed under section 1102(a)(1). See Inre Dewey & LeBoeuf
LLP, No. 12-12321 MG, 2012 WL 5985325, at *3 (Bankr, S.D.N.Y. Mov, 29, 2012); fn re

Pacific Ave., LLC, 467 B.R. 868, 870 { Bankr. W.D.N.C. 201 2} (*There is no specific statutory
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provision for disbanding a creditors’ committee.”); Jn re JNL Funding Corp., 438 B.R. 356, 36]
(Bankr. ED.N.Y. 2010) (“Section 1102 is silent as to this Court having power to order a
committee to be disbanded . . , ."); /n re Texaco, Inc., 79 B.R. 560, 565 (Bankr, S.D.N.Y. 1987);
see also | Robert E. Ginsberg & Robert D. Martin, Ginsberg & Martin on Bankruptcy §
4.02[B][1] at 4-46 10 47 (Susan V. Kelley, ed. 2013-1 Supp.) (“There is no statutory authority to
disband a committee . ., ")¥

Because section 1102(a) grants specific powers, and because the power to disband a
committee is not one of them, the only fair reading of the statute is that there is no such power.
As the U8, Trustee observes, this isa straightforward application of the interpretive doctrine
expressio unius est exclusio alterius - the expression of one thing is the exclusion of another,
See, e.g.. POM Wonderful LLC'v. Coca Cola Co., __U.S. __ 134 S. C1, 2228, 2238 (2014).
When a statute expressly grants courts the authority to take certain actions, that express grant
implies the prohibition of other actions. Gome= v, United States, 490 1.5. 858, 872 (1989);
Continental Casualty Co, v, United States, 314 U.S, 327, 533 (1942) (“Generally speaking, a
‘legislative affirmative deseription’ implies denial of the nondescribed powers.™),

Whether Caesars’ concems about the Noteholders Commitiee are well-taken, then, is
beside the point. Even if they are, section 1 102{a) does not authorize the court to disband the

Committee. In re New Life Fellowship, Inc., 202 B.R. 994, 996 {Bankr. W.D. Okla. 1996)

¥ The Bankruptey Rules likewise do not empower a court 1o disband a committee
appointed under section 1 102(a)1). The lone exception is Rule 2007(c). On motion of a party in
interest, and after notice and a hearing, Rule 2007(c) not only permits but requires the court Lo
“direct the United States trustee to vacate the appointment” of a committee if its members were
members of a committee “organized by creditors before the commencement of [the] case™ and if
the appointment “failed to satisfy requirements of section | L02(b)(1)....” Fed. R. Bankr. P.
2007(c). There is no such committee in this case.

L
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(finding “the specific language . . . of section 1102(a)(1) compel[s ion that the court .
- - is without power to abalish the committee™); see sz WL 5985325, at *3

(suggesting in dictum that the language of section 1102(a)(1) “would seem 1o leave little or no
role” for the court). Caesars” motion to disband the Noteholders Committee must be denied.
Caesars concedes that section 1102(a) does not itself empower a bankruptey court to
disband a committee appointed under section 11 02(a)(1). Caesars contends the power resides
instead in section 105(a) of the Code, which allows the court 1o “issue any order, process, or

judgment that is necessary or appropriate to carry out the provisions of

105(a). Some courts have agreed with this contentiod, See, e.g., Jn re City of Detroir, 519 B.R.

673, 680 (Bankr. E.D. Mich. TINL Funding, 438 B.R. at 360; cf. Pacific Ave., 467

B.R. at 870 (relying on section 105(d)).

Section 105(a) confers no such power. That section gives bankruptey courts the power
only to implement existing Code provisions. Courtrey v. Halleran, 485 F.3d 942, 948 (Tth Cir.
2007); In re Kmart Corp., 359 F.3d 866, 871 (7th Cir, 2004). It is neither an “independent
source of rights,” Village of Rosemont v. Jaffe, 482 F.3d 926, 935 {7th Cir, 2007), nor a source of
“substantive authority,” Jn re UAL Corp., 412 F.3d 775, 778 (7th Cir. 2005). Because it is
neither, section 105(a) does not allow bankruptey courts to contradict the Code, Law v. Stegel,
—US._ 1345 Ct. 1188, 1194 (2014) — such as by exercising powers the Code does not
confer, Petro v. Mishler, 276 F.3d 375, 378 (7th Cir. 2002); In re Ligyd, 37 F.3d 271, 275 (Tth
Cir, 1994) (declaring that section 105(a) does not allow courts to “create ri ghts outside the
Code"); see also In re Fesco Plastics Corp., 996 F.2d 152, 154 (Tth Cir. 1993) (stating that
“when a specific Code section addresses an issue,” section 1 05(a) cannot be employed “to
achieve a result not contemplated by the Code™).
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Section 105(a) thus is not a vehicle for reading into section 1102(a)(1) a power to do
away with statutory committees when section | 102(a)(1) itself grants no such power — and
especially when section 1102(a)(1) grants other powers but not that one. New Life Fellowship,
202 B.R. at 997. The approach suggested in Ciity of Detrair — that section 105(a) authorizes the
exercise of that power because the Code does not “explicitly prohibit™ it, City of Detroir, 519
B.R. at 680 - is consequently incorreet. Had Congress wanted to give bankruptey courts the
power to abolish committees appointed under section 1102(a)(1), it could have done so. It chose
not to. That cheice must be respected. New Life Fellowship, 202 B.R. at 997; see fn re New
Energy Corp., 739 F.3d 1077, 1079 (Tth Cir. 2014) (noting that judges must “implement the
Bankruptey Code as written, rather than make changes that they see as improvements™).¥

For the same reasons, Caesars' alternative requests — to “reconstitute” the Noteholders
Commitiee by merging it with the Unsecured Creditors’ Committee or limit the scope of the
Noteholders Committee's activities - must be rejected. Usually, “reconstituting” a commitice
means adjusting its membership. See, e.g, Jn re Dow Corning Corp., 212 B.R. 258, 264 (E.D.
Mich. 1997); ShareBank, 467 B.R. at 160; Mercury Fin. Co,, 224 B.R. at 383; 7 Collier on
Bankruptcy § 1102.05 at 1102-25 to -26 (Alan N. Resnick & Henry 1. Sommer eds,, 16th ed.

2014). As the Notcholders Commitiee rightly observes, merging it with another committee

¥ Other decisions Caesars cites involved questions of commitiee membership and
are therefore distinguishable on their facts. See, e, &. In re Mercury Fin. Co., 224 B.R. 380, 383
(Bankr. N.D. IIL. 1998) (ordering committee disbanded as an exercise of the court’s power to
“reconstitule” commitiee), aff"d, 240 B.R. 270 (N.D. 111, 1999). Since 2005, moreover,
bankrupicy courts have had express statutory autherity to order changes to the membership of
committees (though only 1o ensure adequate representation). See 11 U.S.C. § 1102(a)4);
ShoreBank, 467 B.R. at 160 (discussing the history of the Judicial power to regulate committee
membership). To the extent Mercury and other pre-2005 decisions relied on section 105(a) as
the source for that authority, see ShoreBank, 467 B.R. a1 160 (noting that between 1986 and 2005
courts invoked section 105(a)), they were incorrect.

=7

499



500

2016 ANNUAL SPRING MEETING

Case 15-01145 Doc 633 Filed 03/09/15 Entered 03/09/15 14:20:05 Desc Main
Document Page&of 9

would not so much adjust its membership as eliminate the Committee altogether. Eliminaling
the Noteholders Commitiee is not an option,?

Limiting the Committee's activities is not an option either. Seetion 1103 of the Code
addresses the powers and duties of committess appointed under section 1102, See 11 U.S.C. §
1103, Mothing in section 1103 authorizes a bankruptey court to define those powers and duties
in such a way as to place limits on a committee’s activities beyond the limits in section 1103
itself. Neither Caesars nor any of its allies has cited any authority supporting the existence of
such a power. Needless to say, it cannot be located in section 105(a). See Perro, 276 F.3d at
378: Lloyd, 37 F.3d at 275,

None of this means, of course, that the concerns Caesars raises as reasons to disband the
Noteholders Committee or restrict what it can do are illegitimate. In its objection 1o Cacsars'
motion, the U.S, Trustee actually shares those concems. It appears a central issue in this case
will be several prepetition transactions the Noteholders Commitiee describes as insider deals that
“denuded [the] chapter 11 estates of billions of dollars.” (Noteholders Comm. Obj. at 1). These
transactions will now be the subject of investigations by not one but two official committees, as
well by an examiner who even Caesars agrees should be appointed. The estates will pay for all
of these investigations, and Caesars is right to be worried that the costs of needlessly duplicative

work will take a hefty bite out of the estates.

¥ Texaco, which Caesars cites, ordered the merger of two commitiees of unsecured
creditors, Texaco, 79 B.R. at 565-67, but the decision is wholly unconvineing. Texaco treats the
question as one of adequate representation, not recognizing that merging one committee with
another “adjusts” the membership of the first committee right out of existence. Jd at 566.
Texaco (a decision issued after the 1986 amendment to section 1102 deprived bankruptey courts
of the power 1o regulate committee membership) also supplies no authority for any judicial
power to merge committees — except legislative history stating that courts retained their authari ty
post-amendment 1o appoint additional committees, a different matier entirely. fd
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But there are other ways to avoid those costs that do not violate the Code. The U.S.
Trustee carrectly observes that the court can control the two official Commitices” employment of
professionals, including the terms on which they are employed. See 11 U.5.C. § 328(a). The
court can also control the compensation of those professionals. See 11 U.S.C. § 330(a). And the
court can control the scope of the examiner’s investigation, see 11 U.S.C. § 1104{c), as well as
the examiner’s compensation, see 11 U.S.C. § 330(a). Compensation of Committee
professionals and the examiner is something all parties, ineluding Caesars and the U.S. Trustee,
will have a chance to address before a single cent is awarded on & final basis ¥

Caesars’ concemns are best addressed through these Code provisions, not by the
unauthorized disbanding or hamstringing of a committee the U.S. Trustee has appointed under

section 1102{a)(1).

4. Conclusion
The motion of debtors Caesars Entertainment Operating Company, Inc., and certain
subsidiarics to disband the Official Committee of Second Priority Moteholders is denied. A

separate order will be entered consistent with this opinion.

Dated: March 9, 2015

ED s

A. Benjamin, Goldgar
Uni tated Bankruptey Judge

¥ It may be that the Committees (and perhaps the examiner, 100) will coordinate
their investigations to avoid needless duplication. Indeed, the Unsecured Creditors' Comminee
says in its objection to Caesars’ motion that discussions to that end have already begun.
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