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Introduction to the Panel Discussion

• Liquidating Plans with emphasis on Liquidating Trusts

• Options to Close a Case

• Utilizing a Liquidating Trust to Generate Return

• Structuring the Liquidating Trust

• Trends in Liquidating Plans and Trusts 

• Additional Materials Included

• Sample Liquidating Trust Agreement with Oversight Committee

• Sample Liquidating Trust Agreement without Oversight Committee
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Options to Close a Case

• Obstacles to Closing the Case

• Residual Asset Types
• Real assets remaining post-sale
• Preference Litigation
• D&O Litigation
• Other Litigation

• Remaining Claimants
• Claimant type mix

• Vendors and service providers (i.e. PBGC, taxing authorities, litigation judgements)
• Claim security mix

• Secured lender residual claims in addition to priority and administrative claims
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Options to Close a Case

• Common Methods

• Operating Existing Corporate Shell

• Conversion of Bankruptcy Case

• Structured Dismissal

• Liquidating Plan

• Post-Confirmation Trust
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Utilizing a Liquidating Trust to Generate Return

• Target Specific Responsibilities 

• Monetize assets

• Adjudicate Claims

• Pursue and Resolve Litigation

• All of the Above
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Options to Close a Case

• Obstacles to Closing the Case 

• Trust Seed Funding
• Secured Lender carve out of proceeds
• Newco loan

• Constituency Agendas
• Old/New owner(s) and management
• Claimants
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Utilizing a Liquidating Trust to Generate Return

• Define Powers of the Trustee 

• Provision to hire professionals

• Settlement authority for litigation with or without court approval?

• Claim resolution with or without court approval?

• Provide in plan
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Utilizing a Liquidating Trust to Generate Return

• Picking a Trustee

• Who are the beneficiaries?

• Former debtor management (institutional knowledge) 

• Former UCC FA (knowledge of the case and relationships with the creditors)

• Outsider (provide objective analysis and/or specific experience)
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Structuring the Liquidating Trust

• Key Structure Concepts

• Trust must be Internal Revenue Code compliant
• Primary purpose to liquidate assets and generally cannot carry on for-profit business

• Duration limitation of initially 5 years, but may be extended under certain circumstances

• Treated as Grantor Trust with creditors deemed to be both grantor and beneficiary who 
receive K-1’s

• Greater detail available in Revenue Procedure 94-45
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Structuring the Liquidating Trust

• Key Informational Needs 

• Describe specific tasks and areas of responsibility
• Asset Recovery
• Assert and litigation preference claims
• Claims reconciliation
• reporting

• Provide access to necessary company information needed to execute the plan
• Access to books and records
• Sublet space
• Access to management and staff that have knowledge of the business
• Understand any privilege issues
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Trends in Liquidating Plans and Trusts 

• Bankruptcy Related Issues 

• Control of releases and exculpations

• 363 Sale impacts on closing of estates

• Alternative methods (i.e. ABC/State Court procedures)

• Venue problems?
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Structuring the Liquidating Trust

• Key Structure Concepts

• Oversight Committee or No Oversight Committee? 
• For Oversight Committee:

• Creditors stay involved and continue to have a voice in the process
• Creditors get some transparency to process
• Trustee gets buy-in from major beneficiaries that are on board that may give some 

protection from criticism

• No Oversight Committee:
• Removes a layer of administration that could shorten the process
• Lowers expense of time and resources for care and additional reporting to the Oversight 

Committee
• Boards often want indemnity, like the trustee, as well as hiring of their own professionals
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Trends in Liquidating Plans and Trusts 

• Bankruptcy Estate Insolvent

• Post-sale remnants can’t satisfy Administrative obligations

• Process to settlement with various creditors

• Ability to wind up debtor entities without conversion

• Who gets indemnification? 
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Trends in Liquidating Plans and Trusts 

• Funding Sources Diminishing

• Secured Lenders increasingly not carving out monies

• Self-funded Trusts

• Loan from Creditor

• Sale process proceeds (e.g. sharing in upside over stalking horse bid)
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Other Included Documents

• Sample Liquidating Trust with Oversight Committee
• Schwab Industries

• Sample Liquidating Trust without Oversight Committee
• FKF Madison Group
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Questions?
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