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A presumption is generally defined as an assumption of fact that the law requires 
to be made from another fact or group of facts established in an action.

Presumptions

Fed. R. Evid. 301.  Presumptions in Civil Cases Generally
In a civil case, unless a federal statute or these rules provide otherwise, the
party against whom a presumption is directed has the burden of producing
evidence to rebut the presumption. But this rule does not shift the burden
of persuasion, which remains on the party who had it originally.

Presumptions &
Burdens of Proof

in Bankruptcy
Image Credit: https://etherealwellness.wordpress.com/
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Presumptions in the Code & Rules
§ 523(a)(2)(C) – Non-Dischargeability of Certain Consumer Debts & Cash Advances

§ 547(f) & § 553(c) – Insolvency within 90 days prior to filing

§ 707(b)(2) – Existence of Abuse of Chapter 7 if Debtor Fails Means Test

§ 362(c)(3)(C) – Later Case Not Filed in Good Faith

Fed. R. Bankr. P. 3001(f ) – Prima Facie Validity of Properly filed Claim

§ 362(c)(4)(C) – Most Recent Case Not Filed in Good Faith

A presumption is generally defined as an assumption of fact that the law requires 
to be made from another fact or group of facts established in an action.

Presumptions

Fed. R. Evid. 302.  Applying State Law to Presumptions in Civil Cases
In a civil case, state law governs the effect of a presumption regarding
a claim or defense for which state law supplies the rule of decision.
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Burden of Proof

The burden of persuasion:
to convince the trier of fact as to the truth of a proposition

The burden of production: 
to come forward with evidence to support a claim

Image Credit: https://www.smartvocab.in/app/words/proffer

Conclusive Presumptions in the Code & Rules
A conclusive presumption is a substantive rule of law.

§ 1126(f) – Unimpaired Classes Accept the Plan & No Solicitation is Required

Fed. R. Bankr. P. 2002(g)(4) – Agreed Upon Address for Notice is Proper

Fed. R. Bankr. P. 5003(e) – Governmental Unit’s Address in Register is Proper
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Burdens of Proof in the Code & Rules

§ 502(k)(2) – On motion by debtor under § 502(k)(1) to reduce a claim of an 
unsecured creditor who unreasonably refused a prepetition alternative 
repayment schedule, debtor has the burden to show–by clear and convincing 
evidence:
     “(A) the creditor unreasonably refused to consider the debtor's proposal; and
       (B) the proposed alternative repayment schedule was made prior to
             expiration of the 60-day period [prior to the filing of the petition].”

§ 364(d)(2) – At any hearing under § 364(d) to obtain a priming lien, the 
trustee has the burden on issue of adequate protection.

Burdens of Proof in the Code & Rules
On a motion for relief from the stay under § 362(d) or (e) . . . 

§ 362(g)(2) – opposing party has the burden on all other issues

§ 363(p)(1) – the trustee has the burden on issue of adequate protection

§ 363(p)(2) – an entity asserting an interest in property has the burden 
on the validity, priority, or extent of that interest

§ 362(g)(1) – movant has burden on issue of debtor’s equity in property 

At any hearing under § 363 . . . 



12

2025 ALEXANDER L. PASKAY MEMORIAL BANKRUPTCY SEMINAR

Burdens of Proof in the Code & Rules
§ 562(c) – When there is a dispute as to the timing of the measurement of 
damages in connection with swap agreements, securities contracts, forward 
contracts, commodity contracts, repurchase agreements, and master netting 
agreements, a party that invokes § 562(b) by asserting that there were no 
commercially reasonable determinants of value as of the date or dates of 
either the trustee’s rejection or the other party’s liquidation, termination, or 
acceleration has the burden on that issue should the other party object to the 
invocation of § 562(b).

Burdens of Proof in the Code & Rules

§ 1129(d) – When a governmental unit objects to confirmation of a Chapter 11 
plan alleging that “the principal purpose of the plan is the avoidance of taxes or 
the avoidance of the application of section 5 of the Securities Act of 1933[,]” the 
governmental unit has the burden on the issue of avoidance.

§ 547(g) – In an action pursuant to § 547 to avoid a preference, the trustee 
has the burden of proving the avoidability of the alleged preferential 
transfer under § 547(b), and the creditor or party in interest against whom 
the action is brought has the burden of proving the non-avoidability of the 
alleged preferential transfer under § 547(c).
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Summaries
to Prove
Content

Burdens of Proof in the Code & Rules
Fed. R. Bankr. P. 4003(c) – In any hearing on an objection to a debtor’s 
claim of exemption, the objecting party has the burden to show the 
challenged exemptions are not “properly claimed.”

Fed. R. Bankr. P. 4005 – At a trial on a complaint objecting to a discharge, 
the plaintiff has the burden to prove the objection.

Fed. R. Bankr. P. 6001 – Any party claiming the validity of a post-petition 
transfer subject to avoidance under § 549 has the burden on that issue. 



14

2025 ALEXANDER L. PASKAY MEMORIAL BANKRUPTCY SEMINAR

Dealing with 
“Fake Evidence”

PHOTO BY GETTY IMAGE/ISTOCKPHOTO

(a) Summaries of Voluminous Materials Admissible as Evidence. The court may admit 
as evidence a summary, chart, or calculation offered to prove the content of voluminous 
admissible writings, recordings, or photographs that cannot be conveniently examined in 
court, whether or not they have been introduced into evidence.

(b) Procedures. The proponent must make the underlying originals or duplicates available 
for examination or copying, or both, by other parties at a reasonable time and place. And 
the court may order the proponent to produce them in court.

(c) Illustrative Aids Not Covered. A summary, chart, or calculation that functions only as 
an illustrative aid is governed by Rule 107.

Fed. R. Evid. 1006. Summaries to Prove Content
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Fact or Fake? – Which Image is Real?

https://britannicaeducation.com/blog/quiz-real-or-ai/  - AspctStyle/Adobe Stock; Jacob Lund/Adobe Stock

Fact or Fake? – Which Image is Real?
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Fact or Fake? – Which Image is Real?

https://britannicaeducation.com/blog/quiz-real-or-ai/  - mgkuijpers/Adobe Stock; Veniamin Kraskov/Adobe Stock

Fact or Fake? – Which Image is Real?
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Fact or Fake? – Which Image is Real?

https://whichfaceisreal.com/results.php?r=0&p=0&i1=image-2019-02-17_231116.jpeg&i2=22881.jpeg

Fact or Fake? – Which Image is Real?
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Privileges

Want to Keep Playing?  Visit:

• https://britannicaeducation.com/blog/quiz-real-or-ai/

• https://whichfaceisreal.com/

• https://sightengine.com/ai-or-not?version=2024Q1

• https://www.nytimes.com/interactive/2024/12/27/technology/ 
artificial-intelligence-generative-fill-photoshop-
openai.html?smid=nytcore-ios-share&referringSource=articleShare

Fact or Fake?
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- Attorney-Client  Privilege
• Common Interest Doctrine 
• Work Product Doctrine (Fed. R. Civ. P. 26(b)(3))
• Waiver

• Fed. R. Evid. 502
• Ch 7 Trustee / Business Case - Commodity Futures Trading Comm'n v. Weintraub, 

471 U.S. 343, 105 S. Ct. 1986 (1985)

Important Privileges in Bankruptcy

Except as otherwise required by the Constitution of the United States or 
provided by Act of Congress or in rules prescribed by the Supreme Court 
pursuant to statutory authority, the privilege of a witness, person, 
government, State, or political subdivision thereof shall be governed by 
the principles of the common law as they may be interpreted by the 
courts of the United States in the light of reason and experience.

Privileges in Federal Court
Evidentiary privileges in federal courts are governed by
Federal Rule of Evidence 501, which provides: 
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Valuing Assets on 
the Cheap

- Accountant-Client (available only in an adversary based on state law)
- Marital Privileges

• Marital Communications
• Spousal Testimonial

- Fifth Amendment/Self-Incrimination
- Mediation

• Florida’s Mediation Confidentiality and Privilege Act (“FMCPA”):  Fla. Stat.                   
§§ 44.401-44.406

• FMCPA vs. Fed. R. Evid. 408

Important Privileges in Bankruptcy



AMERICAN BANKRUPTCY INSTITUTE

21

• Business Enterprise Value:  Owner Testimony? 
• See Taxinet Corp. v. Leon, 114 F.4th 1212, 1225–26 (11 Cir. 2024).

• Statements of the Debtor
• Bankruptcy Schedules
• § 341 Meeting
• Fed. R. Bankr. P. 2004 Examinations

Testimony of the Owner / Debtor

Kelly Blue 
Book

Edmunds

NADA

Valuing Cars & Real Estate
Zillow, 
Redfin, 

Realtor.com

Tax 
Assessments

Broker 
Opinions



22

2025 ALEXANDER L. PASKAY MEMORIAL BANKRUPTCY SEMINAR

Thank you!
Enjoy the Seminar!

Evidence: Empower, Excellence, Enjoy
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“Evidence: Empower, Excellence, Enjoy” 
February 27, 2025 – 8:45 a.m. (90 minutes) 

I. Presumptions & Burdens of Proof in Bankruptcy

II. Dealing with “Fake” Evidence– Authentication

III. Privileges Chart

1–4 

5–10 

11–18 
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Digital Dilemmas: Navigating Authentication 
Challenges of Electronic Evidence in a “Deepfake” World 

By Deana Z. Alegi, Esq.1 

I. Proposed Amendment to Federal Rule of Evidence 901

Two amendments to Rule 901 were recently taken under consideration by the Advisory Committee

on Evidence for the Federal Rules of Evidence.  The Grimm-Grossman Proposal, so named for its co-

authors, former Judge Paul W. Grimm and Professor Maura Grossman, sought to amend the rules on 

authentication to address the challenges arising from evidence generated from artificial intelligence 

including so-called “deepfakes.”2 

The first proposed amendment would change the language in 901(b)(9), replacing “accurate” with 

“valid and reliable” and providing an additional requirement when the proponent “concedes” the item was 

created by AI.  The proposed rule would have read: 

(9) Evidence about a Process or System. For an item generated by a process or system:

(A) evidence describing it and showing that it produces a valid and reliable result; and
(B) if the proponent concedes that the item was generated by artificial intelligence,

additional evidence that:
(i) describes the software or program that was used; and
(ii) shows that it produced valid and reliable results in this instance.

The second proposed amendment would add a new subsection to the rule, Rule 901(c), to address 

deepfakes.  The proposed text of Rule 901(c) was as follows:  

Potentially Fabricated or Altered Electronic Evidence. If a party challenging the 
authenticity of computer-generated or other electronic evidence demonstrates to the court 
that it is more likely than not either fabricated, or altered in whole or in part, the evidence 
is admissible only if the proponent demonstrates that its probative value outweighs its 
prejudicial effect on the party challenging the evidence. 

1  Temporary Law Clerk, U.S. Bankruptcy Court for the Middle District of Florida. Admitted to the Florida Bar.; 
J.D., Stetson University College of Law.
2 Advisory Committee on Evidence Rules, Agenda for Committee Meeting, April 19, 2024,
https://www.uscourts.gov/sites/default/files/2024-04_agenda_book_for_evidence_rules_meeting_final.pdf.
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However, the amendments were rejected by the Committee, which expressed: 

[I]t would seem that resolving the argument about the necessity of the rule should probably
be delayed until courts actually start dealing on a regular basis with deepfakes. Only then
can it be determined how necessary a rule amendment really is. Moreover, the possible
prevalence of deepfakes might be countered in court by the use of watermarks and hash
fingerprints that will assure authenticity.3

Following the rejection, a revised proposal to the rules was submitted.4 Within the revision, the 

proposed amendment uses the word “acknowledges” rather than “concedes” in Rule 901(b)(9)(B). 

Additionally, the proposed Rule 901(c) now reads as follows:  

If a party challenging the authenticity of computer-generated or other electronic evidence 
demonstrates to the court that it is more likely than not either fabricated, or altered  that a 
jury reasonably could find that the evidence has been altered or fabricated, in whole or in 
part, using artificial intelligence, the evidence is admissible only if the proponent 
demonstrates that its probative value outweighs its prejudicial effect on the party 
challenging the evidence. 

II. Video and Social Media Evidence

Various courts have raised concerns regarding the increased availability of artificial intelligence 

and its potential impact on video or social media evidence in the courtroom. However, the Supreme Court 

of Maryland recently concluded that at this time, such evidence can be authenticated through existing 

methods. Specifically, the court said:  

Video footage, like social media evidence, is susceptible to alteration, and the increased 
availability of new technology, particularly the advent of image-generating artificial 
intelligence, may present unique challenges in authenticating videos and photographs. As 
we have noted, photographic manipulation, alterations and fabrications are nothing new, 
nor are such changes unique to digital imaging, although it might be easier in this digital 
age. Nonetheless, at this time, video footage can be authenticated through vigilant 
application of existing methods for authentication of evidence. Like other evidence, video 
footage can be authenticated by circumstantial evidence sufficient for a reasonable juror to 

3 Advisory Committee on Evidence Rules, Reporter’s Comment on the Grimm/Grossman Proposal, 21 (Apr. 19, 2024), 
https://www.uscourts.gov/sites/default/files/2024-04_agenda_book_for_evidence_rules_meeting_final_updated_5-
8-2024.pdf.
4 Paul W. Grimm & Maura R. Grossman, REVISED Proposed Modification of Current Fed. R. Evid. 901(b)(9) for AI
Evidence and Proposed New Fed. R. Evid. 901(c) for Alleged “Deepfake” Evidence, https://e-discoveryteam.com/wp-
content/uploads/2024/09/DeepFake-AI-FINAL-091024.pdf.
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find by a preponderance of the evidence that the video is what it purports to be. As with 
social media evidence, the proponent of the evidence need not rule out all possibilities that 
are inconsistent with authenticity, or prove beyond any doubt that the evidence is what it 
purports to be. What matters is that there is sufficient evidence for a reasonable juror to 
find that more likely than not the video footage is what it is claimed to be.5 

The Supreme Court of Vermont recently held that the authentication of social media accounts 

should be assessed under the same standard as any other evidence, i.e., a threshold determination of whether 

sufficient evidence exists to support a finding that the matter in question is what its proponent claims it to 

be.6 The Supreme Court of New Mexico followed suit, finding that “traditional” authentication standards 

should apply.7 The New Mexico court explained that the authentication challenges that arise from the use 

of social media evidence are not so different from the challenges courts have previously faced when 

authenticating conventional writings.8 

The majority view seems to be that the traditional authentication standards are sufficient for social 

media evidence. However, the Maryland court of appeals previously had applied a heightened scrutiny to 

social media evidence because of the increased possibility for manipulation by other than the true user or 

poster.9 The court suggested that the party proffering the evidence of a profile from social media would be 

well advised to (1) ask the purported creator if she indeed created the profile and also if she added the 

posting in question; (2) search the computer of the person who allegedly created the profile and posting and 

examine the computer's internet history and hard drive to determine whether that computer was used to 

originate the social networking profile and posting in question; or (3) obtain information directly from the 

social networking website that links the establishment of the profile to the person who allegedly created it 

and also links the posting sought to be introduced to the person who initiated it.10 

5 Mooney v. State, 487 Md. 701, 734 (Md. 2024) (internal citations omitted) (holding that a video from a camera 
mounted on an exterior wall of residence near site of shooting, which depicted shooting, was properly authenticated 
as there was sufficient evidence for a reasonable juror to find that the video footage was what it claimed to be).  
6 State v. Allcock, 212 Vt. 526 (Vt. 2020).  
7 State v. Jesenya O., 514 P.3d 445 (N.M. 2022).  
8 Id. at 449.  
9 See Griffin v. State, 419 Md. 343, 363 (Md. 2011).  
10 Id.  
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III. Text Messages and Emails

The U.S. District Court for the Eastern District of Washington encountered issues with fake text 

messages and emails that were attached to an affidavit.11 And while it did not seem that artificial intelligence 

was used to produce the fakes, this case offers a great example of how easy it can be to alter such evidence. 

The court looked at a screenshot of a text message that was cropped to exclude the top and bottom of the 

message details, and a fake email chain that consisted of emails nearly a year apart with different recipients 

that were all strung together.  The text message was cropped in such a manner to mischaracterize the sender 

of the message, and the attorney claimed that the emails were strung together because he was working late 

and did not have the time to organize them correctly. In response to the fake evidence, the court struck the 

offending affidavit and ultimately dismissed the action due the attorney’s behavior.12  

IV. Deepfake Evidentiary Issues

In a recent article, Judge Herbert B. Dixon Jr. discussed a real-world event that made national news 

when an audio recording went viral with the voice of a high school principal making racist and antisemitic 

comments about students and faculty at the school.13 It turned out that the audio recording was manipulated 

with AI, and this was only discovered due to the work of two forensic analysts that the police consulted. 

Judge Dixon discussed that such evidence could be introduced in a courtroom, and it is very possible that 

neither party will have an expert witness to testify whether the evidence is real or fake.14 Further, if a judge 

has sworn testimony from both sides, it is likely that such evidence would be admitted and the decision of 

whether it is real of fake would be left for the fact finder based on the credibility of the witness.  

11 Gergawy v. United States Bakery, Inc., 2022 WL 395308 (E.D. Wash. 2022). 
12 Id.  
13 Judge Herbert B. Dixon Jr., The “Deepfake Defense”: An Evidentiary Conundrum, AMERICAN BAR ASSOCIATION 
(Dec. 26, 2024, 1:00 PM),
https://www.americanbar.org/groups/judicial/publications/judges_journal/2024/spring/deepfake-defense-evidentiary-
conundrum/.  
14 Id.  
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As previously discussed, there have been proposed rules to address the evidentiary problems 

created by deepfakes. In addition to the Grimm/Grossman proposal, Judge Dixon discussed two other 

proposals by Professor Rebecca Delfino and John P. LaMonaga. Professor Delfino proposed that a new 

Federal Rule of Evidence should be created to expand the court’s gatekeeping function by assigning the 

responsibility of deciding authenticity issues solely to the judge. LaMonaga proposed a higher standard to 

prove authenticity than merely a witness with knowledge testifying that the exhibit fairly and accurately 

portrays the events or scene at issue. LaMonaga explained that traditional means of authentication will not 

work with deepfakes because a witness cannot reliably testify that the video accurately represents reality. 

Judge Dixon concluded that in the absence of a uniform approach to the admission of possibly fake 

audio or video evidence, the default position will likely be to let the jury or factfinder decide, which may 

not provide the correct result given the complexity of artificial intelligence.15 

In a short blog, Judge Scott Schlegel discussed two hypothetical scenarios that illustrate the dangers 

of deepfakes in legal proceedings.16 The first scenario involves a fabricated voicemail in a divorce and child 

custody case. In this scenario, a woman provides her attorney with a fake voicemail that proves her husband 

is abusive, and her attorney immediately files the necessary proceedings after hearing the voicemail. Judge 

Schlegel used this scenario to highlight how easily accessible such technology is and how it could be 

weaponized in personal disputes. With our current evidentiary process, the voicemail would be played in 

court and the wife would be asked to identify the voice and confirm whether the voicemail has been 

modified, and the court would likely admit the evidence. The second scenario involves printed photos of 

the scene of a car accident that were edited on a smartphone and provided to an attorney. Judge Schlegel 

explains how easily clients can manipulate digital evidence, and the inadequacy of relying solely on printed 

photographs without looking at the metadata of a photo. While not mentioned in the blog post, the ease of 

manipulating digital evidence has only increased as users of the newer generations of iPhones may have 

15 Id.  
16 Judge Scott Schlegel, Deepfakes in Court: Real-World Scenarios and Evidentiary Challenges (Dec. 26, 2024, 2:00 
PM), https://judgeschlegel.com/blog/deepfakes-in-court-real-world-scenarios-and-evidentiary-challenges.  
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access to a newly introduced “Clean Up” feature powered by Apple Intelligence within their photos app 

that allows them to easily remove unwanted objects from a photograph within minutes.17 Current 

evidentiary practices rely heavily on the testimony of the person providing the evidence, which is 

insufficient in the growing age of deepfakes and digital manipulation.18 Based on the growing gap between 

our evidentiary practices and technological reality, Judge Schlegel proposes a shift from relying solely on 

human testimony to incorporating technological solutions and expert analysis in the authentication 

process.19  

17 Requirements to use Clean Up in Photos, APPLE (Oct. 28, 2024), https://support.apple.com/en-us/121429. 
18 Schlegel, supra note 14.  
19 Id.  
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Faculty
Douglas A. Bates is a shareholder with Clark Partington Hart Larry Bond & Stackhouse, P.A. in 
Pensacola, Fla., and chairs its Commercial Litigation section. He has handled insolvency matters, 
distressed business situations and special-asset cases across the State of Florida and the U.S., and 
across a wide range of industries including airline, hospitality, manufacturing, retail and financial 
services. He serves as a trusted advisor to local, regional and national clients and maintains his 
focus on commercial and real estate litigation, as well as bankruptcy and creditors’ rights matters. 
Mr. Bates is listed in Chambers USA and is an active member of the Business Law Section of The 
Florida Bar, serving on the Section’s Executive Council. He also is a Fellow in the American College 
of Bankruptcy and is active in numerous other local, statewide and national organizations, including 
The Florida Bar Standing Committee on Student Education and Bar Admissions. Mr. Bates received 
his B.S.B.A. summa cum laude from Birmingham Southern College and his J.D. cum laude from the 
University of Florida College of Law.

Hon. Roberta A. Colton is a U.S. Bankruptcy Judge for the Middle District of Florida in Orlando, 
appointed in December 2017. Contemporaneously, she was appointed as a member of the judicial 
mediation team involved in the Puerto Rico PROMESA cases and served in that capacity until Janu-
ary 2022. Prior to taking the bench, Judge Colton practiced at Trenam Law in Tampa, Fla., where she 
was a shareholder and a member of the firm’s Management Committee. Prior to joining Trenam, she 
served as a judicial law clerk for Hon. James C. Hill of the U.S. Court of Appeals for the Eleventh 
Circuit. During her more than 30 years in practice, Judge Colton was active in service to the legal 
profession and has been recognized for her accomplishments. Among others, she was listed in The 
Best Lawyers in America for Bankruptcy & Creditor/Debtor Rights from 1995-2016 and named one 
of the top 10 Super Lawyers in Florida from 2011-16. Judge Colton served as Eleventh Circuit Regent 
for the American College of Bankruptcy and as chair of the Grievance Committee of the U.S. District 
Court for the Middle District of Florida. She also is the former chair of the Florida Bar Business Law 
Section’ Bankruptcy/UCC Committee, as well as the Tampa Bay Bankruptcy Bar Association. Judge 
Colton received her B.A. in commerce with distinction from the University of Virginia in 1979 and 
her J.D. from William & Mary Law School in 1982, where she served on its law review and was a 
national moot court finalist.

Prof. Justin T. Sevier is the Charles W. Ehrhardt Professor of Litigation at Florida State University 
College of Law in Tallahassee, Fla., where he teaches courses on evidence, torts, closely held busi-
nesses, behavioral law and economics, and the American jury. His scholarship focuses on legal in-
stitutional design, where he identifies and examines the conditions under which the public willingly 
legitimizes legal rules, actors and tribunals. He explores his research questions primarily through 
psychology experiments in the law of evidence (studying both jury behavior and nonlawyers’ percep-
tions of trial outcomes), while also examining the role that popular legitimacy plays in shaping the 
law governing business torts and consumer behavior. Before joining the Florida State law faculty 
in 2015, Prof. Sevier was an associate research scholar at Yale Law School and a visiting assistant 
professor at the University of Illinois College of Law. His scholarship has been published both in 
law journals — including the Georgetown Law Journal, the Vanderbilt Law Review and the Minne-
sota Law Review, among others — and in peer-reviewed publications, including Psychology, Public 
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Policy and Law. Prof. Sevier serves frequently as an ad hoc referee for peer-reviewed journals at the 
intersection of social science and the legal system. He is currently a member of the editorial board of 
Law and Human Behavior and Law and Social Inquiry. Prof. Sevier previously practiced litigation 
at Wachtell, Lipton, Rosen & Katz in New York City, where he specialized in shareholder derivative 
actions and corporate governance matters. He also practiced litigation at Sullivan & Cromwell LLP, 
where he focused on complex commercial torts. Prof. Sevier is a member of the New York State Bar 
and clerked for Hon. Carlos T. Bea of the U.S. Court of Appeals for the Ninth Circuit. He has three 
times received (and was the inaugural recipient of) the Law School’s Open Door Faculty Teaching 
Award, which is awarded to one professor at the College of Law annually. He is also the recipient of a 
University Outstanding Graduate Teaching Award, awarded to eight professors across the university, 
and the prestigious University Distinguished Teaching Award, which is awarded to one professor at 
Florida State University each year. Prof. Sevier received his M.S. and M.Phil. from Yale University, 
and his J.D. magna cum laude from Harvard Law School.




