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Common Issues Across the Sectors

239



2019 CENTRAL STATES BANKRUPTCY WORKSHOP

Three mam iSsues affectmg each sector of the Umted States

foodservice value chain

Labor

Sector Overview
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yUnited States foodservice industry mtn&ssmg challengesjdﬁn ess
af:rus:, multiple segments

= Waler issues

= Labor shortage

= Organic/ non-organic
challenges

= Recalls/ blockchain
issaes

= Carbing usage of
L1y raial
pesticides
LSDA chiallenges
Fall in farm exports
Expected drop in
farmland prices

Drechine i direc
government farm

v e

Farmers

Rizing libor wiges
Slow growth in organk
dalry and egg prodocts
Mandatory recall
practices expanded by
FDA
Packaging issues
hility

Increasing freight and
Iransportatien costs

Preference for healthy

ol items

Increasing pogrularity
e oD

High Iredght charges
Third party logistics
providers gaining
prominence

Dutdated technology

v 1oy

Recalls - reducing
trust in distribuiors

Demand forecasting

Rise im onlin

Low margins
Technology updates
Warehouse planning

High lahor costs

Rising oo il
from ather formats

Rapid innovation
requirement

Challenge tomarket

Lack of drive-through
Facility
Streamlining delivery
STV
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Lower prlces of final produce and farmland coupled with falling

exports puttmg pressure on United States-baSed farmers

Key Issues Affecting Farmers
> Water Issues

> Labor Issues

» Chemical Spray Issues

> Recalls | Blockchain Issues

> Organic | Non-Organic Challenges
> USDA Challenges

> Government Payments

Processors
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Mandatoi‘y recall of defected products ali_d lower éntry barriers are

some of the kéy challenges for food processors.

Key Issues Affecting Processors
> Labor Issues

> Packaging Issues

> Transportation Issues

> Recalls | Blockchain Issues

> Organic | Non-Organic Challenges

> Product traceability

» E-Commerce Channels

Distributors

10
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Charactei‘,izéd by low margins, the food d'.istri_buto_rs suffer from

increasing freight charges and rising competition .

Key Issues Affecting Distributors
> High Freight Costs

> Transportation Issues (3PL)

> Low Margins

> Technology Issues

> Recalls | Blockchain Issues

Grocers
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Contmuln/g rise in online sales has dlsrupted the market for \

traditional grocery retall

Key Issues Affecting Grocers
> Rise in Online Sales

> Low Margins

> Warehouse Planning

> Technology Issues

> Labor Issues

> Recalls | Blockchain Issues

Fast Casual
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yFast casual chains notrelying on 3rd party delivery services due to

Op erational issues

Key Issues Affecting Fast Casual
> Competition from Other Formats

> Artificial Intelligence

> Distinctiveness

» 3rd Party Delivery Services

> Recalls | Blockchain Issues

I'Alternatives for Financing Ongoing Operations

= Special provision gives the family farmer many of the powers available to a chapter
11 DIP - Section 1203.

= Post-Petition Financing - Section 364.

= Continued Cash Collateral Use - under Section 363(c)(2).

= Chapter 12 debtors are subject to a unique definition of “adequate protection”
under Section 1205:

- Section 361 does notapply.
- Additional safe harbors for providing - customary rent payment for land.

- No “indubitable equivalent” - not substantive change given the ruling in Timbers - which
eliminated the notion of opportunity cost in the construction of this term.
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' Forms that Adequate Protection Can Take In Farm Cases

= Factors: (1) identifying the risks to the secured creditor’s value resulting from the
debtor’s request for use of cash collateral, and (2) determining whether the debtor’s
adequate protection proposal protects value as nearly as possible against risks to
that value. In re Martin, 761 E2d 472,476-77 (8th Cir. 1985).

- Paymentto the prepetitionlenders of interest at the non-default rates.

- Additional replacementsecurity interests and liens upon all crops, whether now existing
or hereafterarising.

- Continuing crop insurance and assignment of interests in the crop insurance to the
prepetition lenders so thatin the event of a crop failure the lenders' interests remain
protected.

- Juniorliens onreal and personal property that is not fully encumbered.

- Replacementliens on post-petition payments from federal programs, including CRP
payments.

- A super priority administrative claim against the debtors as provided for in section
507(b) ofthe Bankruptcy Code to the extentofany diminution in the value ofthe
prepetition lenders' interest in the prepetition collateral that the replacement lien fails to
cover. 17

yUnique Cash Flow Cycle for Farmers ~ Liens on Crops To Be Planted

in the Future

Whether the proposed protection is adequate is a strict one where a debtor is
proposing to consume or use up the collateral. In re Polzin, 49 B.R.370,371-72
(Bankr. D. Minn. 1985). The burden falls on the debtors to establish that the secured
creditor’s position is adequately secured. Id. at 372.

As noted by one court, “[a] lien on crops to be planted is not the indubitable equivalent
of cash collateral” In re Krumm, 87 B.R. 76, 78 (Bankr. D. Neb. 1988). As the court in
Krumm observed when discussing replacement liens on future crops:

= Ifthe Debtor defaults or becomes unable to perform after having purchased seed,
fertilizer, fuel, and paid his rent, but before the crop is planted, the Bank, as of that
point in time, certainly would not be secured by the indubitable equivalence of cash
collateral. In all events, repayment of the cash collateral is contingent upon there
being a crop to harvest. Id. at 77.
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,Unique Cash Flow Cycle for Farmers - Liéns on Crbps To Be Planted

in the Future, continued

= Future payments to be received by debtors and associated with the harvest are
subject to many uncertain variables. Several of these include factors outside
chapter 12 debtors’ control, such as the weather, commodities prices and the
debtors’ ability to complete the harvest. There is an additional risk associated with
potential defenses raised by contract counterparties related to the purchase of the
crops.

= Met where bundle of additional liens on unencumbered assets:
= multi-peril, all risk-crop insurance,

= rights to federal funds from the Agricultural Stabilization and Conservation Service
or under any other similar program, and

= additional sources of income beyond farming operations, such as custom trucking

and custom hog feeding.

,,PACA and PASA - Impact on Food Processbrs, ,Groc'ers, and

Restaurants )

Alternate Federal Statutory Schemes that Provide Special Protections for

Suppliers of Food Products:

= The Perishable Agricultural Commodities Act (PACA), 7 U.S.C. §4993, et seq., is a
federally-created statutory trust. The PACA trust protects persons who sell
perishable agricultural commodities that are not paid.

= The Packers and Stockyards Act (PASA), 7 US.C. § 181, et seq., is a federally-
created statutory trust. The PASA trust protects persons who sell meat, meat food
products, or livestock products derived therefrom that are not paid.

20
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x,PACA and PASA - Impact on Food Processbrs, .Groc—ers, and

Restaurants, continued

Elements:

1. The commodities sold are “perishable agricultural commodities.” 7 U.S.C.
§499a(b)(4).

2. The purchaser of perishable agricultural commodities is one of the following:
A. a commission merchant (7 U.S.C. §499a(b)(5));
B. a dealer (7 U.S.C. §499a(b)(6)); or
C.a broker (7 U.S.C. §499a(b)(7)).

3. The transaction occurs in interstate or foreign commerce. 7 U.S.C. §499a(b)(8).

4. The suppliers, sellers, or agents have not received full payment on the transaction.
7 U.S.C. §499¢(c).

5. The suppliers, sellers, or agents preserve their trust rights by giving written notice
to the commission merchant, broker, or dealer within the time provided by law. Id.

'ProceedsHeld.in a “Fleating Trust”

= Under the PACA, the purchaser holds all perishable agricultural commodities, all
products derived therefrom, and all receivables or proceeds from the sale of such
perishables “in a floating trust” for the benefit of the unpaid suppliers, sellers, or
agents. See, e.g., G&G Peppers, LLC v. Ebro Foods, Inc. (In re Ebro Foods, Inc.), 449 B.R.
759,762 (N.D.1Il. 2011).

= Ifa debtor is the purchaser, the rights of suppliers, sellers, or agents as trust
beneficiaries in all inventory, receivables, or proceeds from the perishable
agricultural commodities are statutorily superior.

= This priority applies even if the creditor holds a perfected security interest in those
inventories, receivables, or proceeds. A & ] Produce Corp. v. Bronx Overall Econ. Dev.
Corp., 542 F3d 54 (2d Cir. 2008).

= Consequently, lenders need to ensure that a purchaser-borrower has paid all of its
suppliers or to be prepared to deal with these superior claims in extending DIP
financing or negotiating the terms of cash collateral use.

22
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I Choosingthe Right Bankruptcy Chapter foraFarmer:

= Debt Limit: the Chapter 12 debt limit for a Family Farmer is $4,411,400, as of April
1,2019 (indexed to the CPI for adjustment every 3 years).

= Chapter 12 Plan benefits:

- No means test issues in Chapter 12.

90 days to file plan from Petition Date.

No voting on Plans.

No Absolute Priority Rule.
- Home mortgage debt can be modified.
- Capital gains taxes can be discharged.

= Chapter 12 debtors may not be involuntarily converted to Chapter 7.

23
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THE SMALL BUSINESS DEBTOR:
CHOOSING THE RIGHT CHAPTER (11,12 OR 13)

Friday, June 14 and Saturday, June 15, 2019
ABI Central States

John W. Menn
Steinhilber Swanson LLP, Oshkosh, Wisconsin

Materials Prepared by Steinhilber Swanson LLP:
Attorney John W. Menn
Attorney Claire Ann Resop
Attorney Randy Pflum
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L Eligibility Requirements: 11 U.S.C. §§ 101 and 109
a. Chapter 11:
i. No Debt Limit
b. Small Business Chapter 11:

i. Debtors with less than $2,725,625 debt and no active unsecured
creditor’s committee or an inactive one. 11 U.S.C. § 101(51D)

ii. FRBP 1020 procedure for parties to inform UST and Court of
whether Debtor is a small business. The “small business
designation” is indicated in the voluntary petition or 14 days after
an involuntary petition

iii. UST has expanded powers to interview and assess small business
debtors. 28 U.S.C. § 586(a)(3)(H) & (a)(7)

iv. Note: the small business designation has nothing to do with the
number of employees

v. A Chapter 11 debtor’s status as a “small business debtor” hinges,
at least in part, upon whether a creditor’s committee is appointed,
and on how much that creditor’s committee participates in the
bankruptcy. On this point, a party in interest under 11 U.S.C. §
1102(a)(2) may compel the appointment of a creditor’s committee
thereby extinguishing debtor’s small business status.

c. Chapter 12:
1. Two classes of debtors:

1. Family farmer with regular income and aggregate debts
below $4,411,400 of which 50% of the debt arises from
farming activities. 11 U.S.C. § 101(18)

2. Family fisherman with regular income and aggregate debts
below $2,044,225 of which 80% constitute debt from
commercial fishing activities. 11 U.S.C. § 101 (19A)(A)(1)

ii. Must be engaged in a Farming Operation, including “farming,
tillage of the soil, dairy farming, ranching, production or raising of
crops, poultry, or livestock, and production of poultry or livestock
products in an unmanufactured state.” 11 U.S.C. § 101(21)

iii. Limits are based on all debts, including contingent or unliquidated
debts

iv. Individuals must complete credit counseling 11 U.S.C. § 109(h)

v. No family farmer may be a debtor, if during the preceding 180
days the case was dismissed for debtor’s willful failure to abide by
court orders, or dismissed voluntarily after the filing of a motion
for relief. 11 U.S.C. § 109(g)

252



AMERICAN BANKRUPTCY INSTITUTE

d. Chapter 13:

1.

il.

1ii.

1v.

Only individuals with regular income, less than $419,275 in
noncontingent, liquidated, unsecured debts and noncontingent,
liquidated, secured debts of less than $1,257,850. 11 U.S.C. §
109(e)

Eligibility is based on outstanding debt as of the petition date

a self-employed debtor who incurs trade credit in the production of
income from such employment is engaged in business and has the
duties of the trustee. See § 1304(a) and (c)

A Corporation or Partnership may not be a Debtor under Chapter
13. 11 U.S.C. § 109(e)

Individuals must complete credit counseling 11 U.S.C. § 109(h)

II. Fees & Payments: Filing and Related Fees: 28 U.S.C 88 586(e)(1) & 1930

a. Chapter 11:

L.

il.

iil.

1v.

V.

filing fee: $1,717

UST Fees: Quarterly fees based on a sliding scale formula set forth
in 28 U.S.C. § 1930(a)(6). Minimum amount. $325 for
disbursements up to $15,000

Code does not define “disbursements” See In re Nassau Tower
Realty, 518 B.R. 842 (Bankr. D.N.J. 2014) (Court concluded
secured creditors receiving assignment of rent constituted a
disbursement and debtor was required to calculate UST fee on those
disbursements).

Failure to pay UST quarterly fees is “cause” for dismissal. §
1112(b)(4)(K).

Must file Monthly/Quarterly Operating Reports.

b. Chapter 12:

1.

il.

1il.

1v.

filing fee: $275

Individual filers may pay the fee in installments within 120 days;
Form 103A

Chapter 12 fee shall not exceed 10% of the first $450,000 paid under
the plan, and 3% of any payments in excess of $450,000

28 U.S.C. § 586(e)(2) curtails the standing trustee’s salary and
estimated expenses: although this figure can be as high as 10%,
section 586(e)(2) curtails a standing trustee’s compensation to 5%
of all payments received under plans.

Must file Monthly/Quarterly Operating Reports: May receive
pushback from clients regarding disclosure of household spending
FRBP 2015
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c¢. Chapter 13:

1.
ii.

iii.

1v.

I11.
521, 1116

Filing fee: $310

Individual filers may pay the fee in installments within 120 days

Chapter 13 Trustee Payment shall not exceed 10% of all payments under

plan
Commencement of payments 30 days after petition is filed

No need to file Monthly Operating Reports

Debtor’s Duties & Case Filing Requirements: Bankruptcy Code §§ 301, 302, 308,

a. Chapter 11:

i.
ii.
iii.
iv.
V.
vi.

vii.

Voluntary Chapter 11 Petition: Form B201

List of 20 Largest Creditors: Form B204
Statement of Financial Affairs: Form 207
Non-Individual Schedules A/B, D, E/F, G, and H
Disclosure of Atty. Compensation: Form B2030
Summary of Assets & Liabilities: Form B206Sum
Declaration about Debtor’s Schedules Form B202

b. Small Business Chapter 11:

i.

il.

In addition to the above, Debtor must file: its most recent balance
sheet, statement of operations, (6) month cash-flow statement, and
Federal income tax return; 11 U.S.C. §§ 308 and 1116(1)(A).

Statement of profitability: § 308. Form 425C

c. Chapter 12:

i.
il.
ii.
iv.
v.

Vi.

Vii.

viii.

1X.

Chapter 12 Petition: Form 101

Statement of Social Security No.: Form 121

Creditor Mailing Matrix

Schedule of Assets & Liabilities: Form 106Sum

Schedules A/B, C, D, E/F, G, H, 1, J: Corresponding Forms 106.

Fed. R. Bankr. P. 1007(b) requires a debtor to file a schedule of
executory contracts and unexpired leases.

Statement of Financial Affairs: Form 107

A husband and wife may file a joint petition or individual petitions.
11 U.S.C. § 302(a)

Declaration about Individual Debtor’s Schedules: Form 106Dec
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x. Copies of all payment advices received by debtor within the last 60
days.

xi. Disclosure of Atty. Compensation form 2030
d. Chapter 13:
i. Chapter 13 Petition: Form 101

ii. Creditor Mailing Matrix

iii. Statement of Social Security No. Form 121

iv. Certificate of Credit Counseling

v. Schedule of Assets & Liabilities: Form 106Sum

vi. Schedules A/B, C, D, E/F, G, H, 1, J: Corresponding Forms 106.
vii. Declaration about Individual Debtor’s Schedules: Form 106Dec
viii. Statement of Financial Affairs: Form 107

ix. Disclosure of Atty. Compensation: Form 2030

x. Statement of Current Monthly Income Calculation: Forms 122C-1
and 122C-2 (if necessary)

xi. Copies of pay stubs for last 60 days

IV. Automatic Stay Considerations—Repeat Filers: 11 U.S.C. §§ 109 and 362
a. Chapter 11:

i. Repeat individual debtors (non-business debtors) filing within 1
year after a dismissal must seek court approval to extend the stay.
11 U.S.C. § 362(c)(3)(B)

b. Small Business Chapter 11:
i. The stay does not apply in repeat small business filings where:

1. the debtor was a debtor in a small business case pending at
the time the petition is filed;

2. the debtor was a debtor in a small business case that was
dismissed for any reason during the preceding 2 years;

3. the debtor was a debtor in a small business in which a plan
was confirmed in the preceding 2 years; or

4. the debtor is an entity that has acquired substantially all of
the assets or business of a small business debtor, unless that
entity establishes that it acquired the assets in good faith and
not for the purpose of circumventing

c. Chapter 12:

i. Re-filing prohibited for 180 days: (a) the prior case was dismissed
for willful failure to abide by orders of the court or to appear before
the court in proper prosecution of the case, or (b) If during the

5
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preceding 180 days prior to the debtor’s Chapter 12 petition the
debtor requested and obtained the voluntary dismissal of their case
after creditors sought relief from the automatic stay provided by
Section 362. 11 U.S.C. §§ 109(g), 362(d) and (e).

d. Chapter 13:

L.

il.

1il.

Automatic stay expires 30 days after the petition date in the case of
an individual debtor with one prior case dismissed the year before
the most recent filing. Upon Notice and Hearing within those 30
days the Court may extend the stay. 11 U.S.C. § 362(c)(3)(B).

The automatic stay does not apply to repeat filers with 2 or more
prior bankruptcies dismissed within the year before the most recent
filing 11 U.SC. § 362(c)(4)(A)(1).

However, repeat filers with 2 or more cases dismissed may ask the
court within 30 days after the filing to impose the stay. §
362(c)(4)(B)

V. Automatic Stay & Co-Debtors: 11 U.S.C. §§ 105(a); 1201; 1301

a. Chapter 11:

1.

il.

1il.

1v.

Unlike Chapters 12 & 13, Chapter 11 does not provide an explicit
co-debtor stay.

Thus, officers & members who have guaranteed corporate debt must
seek court protection.

In seeking to extend the automatic stay to their guaranteed debts
officers/members have met a hot and cold bench.

Relying on 11 U.S.C. § 105(a) some courts enjoin collection actions
against guarantors when there is an affirmative showing that (1) the
guarantor has the financial viability; and (2) they are willing to
contribute credit, funds, or property to fund the debtor’s
reorganization. See In re Regency Realty Assocs., 179 B.R. 717,719
(Bankr. M.D. Fla. 1995).

But see In re Minnelusa Co., 169 B.R. 225, 227 (Bankr. M.D. Fla.
1994), court refused to enjoin creditor because guarantor was
unwilling to contribute sufficient funds.

b. Chapter 12:

1.

il.

iil.

1v.

Upon filing, the automatic stay extends to co-debtors on consumer
debts. § 1201.

Section 1201 is identical to its Chapter 13 counterpart.

Because Code sections 1201 and 1301 are nearly identical, Chapter
13 cases considering the codebtor stay apply, and may control.

Certain debt from farming operation is not consumer debt. See In re
Smith, 189 B.R. 11, 12-13 (Bankr. C.D. Ill. 1995). The reasoning

6
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here is that the farmer incurred the debt to finance the farm business.
This is true even if the farmer used part of the loan proceeds for
living expenses.

c. Chapter 13:

1. Upon filing the petition, the automatic stay extends to co-debtors on
consumer debts. § 1301(a)

1i. However, if the codebtor is liable on account of debt incurred in the
ordinary course of his or her business, the stay does not apply.

iii. In general, codebtor stay applies to “consumer debt” as defined in §
101(8) of the Code.

iv. Debts incurred with an eye toward earning a profit are not consumer
debts. In re Booth, 858 F.2d 1051 (5th Cir. 1988).

v. While § 1301 is written in broad language, the 7th Circuit in Smith
v. Capital One Bank (USA), N.A., 845 F.3d 256 (7th Cir. 2016) held
the say did not apply to the non-debtor husband’s separate debt, even
though debtor’s property could have been liable for the debt

VI. Plan Content & Timing: 11 U.S.C. §§ 1121; 1123; 1221; 1222; 1321; 1322
a. Chapter 11:

i. Exclusivity: Chapter 11 debtors have 120 days to file a Plan, which may
be extended. Small Business Debtors: have 180 days, but a Plan must be
filed within 300 days or be dismissed

ii. Plans shall: (1) designate classes of claims/interests; (2) specify
impaired/unimpaired claims; (3) specify the treatment for each impaired
claim; (4) provide the same treatment for each claim/interest; (5) provide
for sufficient means of implementing the plan; (6) if applicable, provide
for the inclusion of provisions barring the issuance of nonvoting equity
securities; (7) contain provisions consistent with the public interest; and
(8) in an individual case, provide for debtor’s future income to fund plan
payments

iii. Plans may: (1) impair or leave unimpaired secured/unsecured claims; (2)
assume/reject leases & executory Ks (3) settle/adjust any claim/interest of
debtor or the estate; (4) designate a convenience class of claims; (5) sell
estate property; (5) modify secured claims except secured interests in
principal residence ; and (6) “include any other provision consistent with
§ 1123

b. Chapter 12:
i. Plan due within 90 days, which may not be shortened.

ii. To extend 90-day period, Debtor must clearly demonstrate that the
inability to file a Plan was due to circumstances beyond the Debtor’s
control.

iii. Only the Debtor may file a Plan.
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iv. Plans must: (1) provide future earnings or future income to Trustee;
(2) provide that all priority claims under § 507 are paid in full; (3)
provide the same treatment of claims if the plan classifies claims and
interests; and (4) If all of the debtor’s projected disposable income
for a 5-year period is committed to the plan, then the Plan may
provide for less than full payment of amounts owed under §
507(a)(1)(B).

v. Under § 1222(b)(1)-(12) the Plan may inter alia designate classes,
modify rights of secured claims, cure defaults, pay unsecured
creditors, assume leases and executory contracts, sell estate property

1. Chapter 12 allows modification of home mortgages. 11
U.S.C. § 1222(b)(2) (i.e., no “anti-modification” clause as
found in Chapter 11 and 13)

2. Chapter 12 allows the discharge of taxes arising from the
sale of farming assets. 11 U.S.C. § 1232 (see additional
discussion below)

c. Chapter 13:
i. Debtor shall file a Plan within 14 days after the petition.

ii. Plan must: (1) provide future earnings or future income to Trustee;
(2) provide all priority claims under § 507 are paid in full; (3)
provide the same treatment for each claim w/in a particular class;
and (4) If all of the debtor’s projected disposable income for a 5-
year period is committed to the plan, then the Plan may provide for
less than full payment of amounts owed under § 507(a)(1)(B).

iii. Under § 1322(b)(1)-(12) the Plan may inter alia designate classes,
modify rights of secured claims, cure defaults, pay unsecured
creditors, assume leases and executory contracts, no sale provision

VII. Disclosure Statements and Plan Modifications: 11 U.S.C. 88 1125:1127; 1223;
1229 and 1329

a. Chapter 11:

i. Plan may be modified at any time before and after confirmation but
NOT prior to substantial consummation of the plan and MUST
comply with § 1125.

ii. Disclosure statements must contain ‘“adequate information” as
defined in § 1125(a)(1). Court must approve disclosure statement
prior to debtor’s ability to solicit votes

b. Small Business Chapter 11:

i. Bankruptcy Rules 3016 and 3017 govern the filing of a small
business disclosure statement with the Court.
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Under § 1125(f), Small Business Plan itself may provide “adequate
information” and that a separate disclosure statement is not
required

Acceptances/rejections of a Plan may be solicited based on
conditionally approved Disclosure statements

Under Rule 3016(b) Plan must explicitly designate that it provides
“adequate information” obviating the need for a separate disclosure
statement then Bankruptcy Rule 3017.1 will apply

c. Chapter 12:

1.

il.

iil.

1v.

V1.

Vil.

Plan may be modified at any time before confirmation. 11 U.S.C. §
1223.

Disclosure statement is not required
Creditors have no voting rights but may object to confirmation.

Plans may by modified after confirmation, but only before Debtor
has completed payments under such plan.

Plans may be modified by: (1) the debtor; (2) the trustee; or (3) the
holder of an allowed unsecured claim.

Plans may by modify only to: (1) increase/decrease payments; (2)
extend/reduce the time for payments; (3) alter the amount of
distribution; or (4) provide payment on a § 1232(a) claim.

Plan may NOT be modified by anyone except the Debtor in the last
year of the plan to require payments leaving debtor w/ insufficient
funds to operate farm

d. Chapter 13:

i.
ii.
iii.

iv.

V1.

Plan may be modified at any time before confirmation.
Disclosure statement is not required.
Creditors have no voting rights, but may object to confirmation

Plans may by modified after confirmation, but only before Debtor
has completed payments under such plan.

Plans may be modified by: (1) the debtor; (2) the trustee; or (3) the
holder of an allowed unsecured claim.

Plans may by modify only to: (1) increase/decrease payments; (2)
extend/reduce the time for payments; (3) alter the amount of
distribution; or (4) reduce amounts paid under plan by the actual
amount expended by Debtor to purchase healthcare.
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VIIIL.

Plan Confirmation Requirements: 11 U.S.C. §§ 1128: 1129; 1224: 1225; 1324;

1325

a. Chapter 11:

1.

il.

iii.

1v.

V1.

Vil.

Viii.

1X.

Timing: After notice, the court shall hold a hearing on
Confirmation.

Confirmation hearing requires 28-days notice. Rule 2002(b)

With a small business plan, Section 1129(e) directs the Court to
confirm a Plan no later than 45 days after the date it was filed.

To be confirmed, Plans must satisfy the 16 requirements of §
1129(a): Chief among these requirements, is the feasibility and best
interests of creditors tests.

Small business Plans follow the same confirmation requirements
as their larger Chapter 11 counterparts.

If all other requirements under 1129(a) are met, but for (a)(8) the
debtor may seek to “cram down” the plan over the objections of its
creditors. § 1129(b)

Absolute priority rule: as a component of a § 1129(b) cram down,
plans must satisfy the absolute priority rule to be confirmed.

At least one court has found the absolute priority rule applies in
individual Chapter 11s. In re Rogers, 2016 WL 3583299, (Bankr.
S.D. June 24, 2016)

Creditors MUST object to the Plan or risk forfeiting their objection

b. Chapter 12:

1.

ii.

iii.

1v.

Vi.

Vil.

Viii.

iX.

Timing: Except for cause, Confirmation hearing shall be concluded
not later than 45 days after the filing of the plan.

Confirmation hearing requires 28-days notice. Rule 2002(b)

Plans must satisfy all Code requirements, be proposed in good faith,
pays all priority claims in full; in addition, the court must find that
the Debtor’s plan is feasible and in the best interest of creditors.

Creditors do not have an opportunity to vote on Chapter 12 Plans.

With respect to secured claims, section 1225(a)(5) provides three
avenues of treatment: (1) the creditor has accepted the plan; (2) the
secured creditor retains its lien and receives property having a value,
as of the effective date, not less than the allowed amount of the
secured claim i.e. “cramdown”; (3) debtor surrenders the property.

Residential mortgage claims can be modified in Chapter 12

Cramdown for Chapter 12 purposes depends on the amount of the
claim. 11 U.S.C. § 506(a) and (b).

Permissible duration — up to 5 years
No “means test” for disposable income

10
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Only the debtor may propose a plan

Creditors must object to the Plan or risk forfeiting their objection.
See Rule 3015(f)

c. Chapter 13:

1.

il.

iii.

iv.

V1.

Timing: Confirmation hearing may be scheduled no earlier than 21
days, but no later than 45 days after the 341 meeting of creditors.

Confirmation hearing requires 28-days notice. Rule 2002(b).

Plans must comply with Code, be proposed in good faith, and pay
admin. fees. In addition, the court must find that the Plan is feasible
and in the best interest of creditors.

Creditors do not have an opportunity to vote on Chapter 13 Plans.

With respect to secured claims, section 1325(a)(5) also provides
three alternatives of treatment: (1) the creditor has accepted the plan;
(2) the secured creditor retains its lien and receives property having
a value, as of the effective date, not less than the allowed amount of
the secured claim i.e. “cramdown”; (3) debtor surrenders the

property.

Creditors must object to the Plan or risk forfeiting their objection.
See Rule 3015(f)

IX. Discharge Considerations: 11 U.S.C. §§ 1141: 1228; 1328

a. Chapter 11:

1.

il.

1il.

1v.

Discharge occurs at confirmation, unless the Plan provides a means
for liquidating debtor’s assets and suspending business operations.

A confirmed plan binds: (1) the debtor; (2) any entity acquiring
property under the plan; and (3) any creditor, among others, whether
or not the entities have accepted the plan.

A non-individual Chapter 11 discharge, discharges the debtor from
any debt that arose prior to the date of confirmation and eliminates
all equity interests in the debtor that are provided for in the plan.

Under § 1141(d)(1)(A) a claim is discharged regardless of whether
the creditor filed a proof of claim.

Notably, the Plan may supersede section 1141(d) and pay creditors
that have not filed a Proof of Claim

b. Chapter 12:

1.

il.

iii.

Two-types of discharge available:

(1) debtor completes all plan payments, other than payments to long-
term secured creditors,; and

(2) debtor qualifies for a “hardship discharge” whether or not they
have completed all plan payments.

11
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iv. To receive a hardship discharge, the debtor’s failure to complete
plan payments must be due to circumstances beyond the debtor’s
control, creditors must have received at least as much under the plan
as they would in a chapter 7 liquidation, and modification of the plan
under § 1229 would be futile.

v. Capital gains tax benefit: Because Chapter 12 plans more often than
not sell property to reorganize, to avoid the harsh tax consequences,
Section 1232 treats those tax claims as general unsecured claims.
See Section X, below

c. Chapter 13:

i. Also provides for two-types of discharge: (1) full compliance
discharge and (2) hardship discharge.

ii. With some exceptions, the “full compliance” discharge under
1328(a) discharges a wider swath of debts than its sister Chapters:

iii. Example: the “full compliance” discharges debts for:
iv. (1) some willful and malicious torts;
v. (2) fines and penalties (except criminal);
vi. (3) marital property settlement debts;
vii. (4) and debts that were denied discharge in an earlier bankruptcy.

viii. Debts Excepted from discharge include: tax claims under §
507(a)(8)(C) tax claims under section 523(a)(1)(B); debts incurred
under false pretenses or misrepresentation; unscheduled debts; debts
for fraud or defalcation in fiduciary capacity; embezzlement; or
larceny; domestic support obligations; student loans unless hardship
discharge applies; or debts incurred by debtor’s operation of motor
vehicle while under the influence

Chapter 12’s Capital Gains Tax: 11 U.S.C. § 1232:

a. Section 1232 was a response to the Supreme Court’s holding in Hall v.

United States, 566 U.S. 506, 132 S.Ct. 1882, 182 L. Ed. 2d 840 (2012),
which held that the debtor could not discharge taxes incurred as a result of
a post-petition sale of farm property.

Section 1232(a) applies to unsecured claims of government units stemming
from the sale, transfer, exchange or other disposition of farm property used
in the debtor’s operation. 8 COLLIER ON BANKRUPTCY q 1232.03 (16th ed.
2018). Section 1232(a) “reclassifies” these government claims as unsecured
claims arising before the date on which the petition is filed that shall not be
entitled to § 507 priority status and discharged under § 1228. See 11 U.S.C.
§ 1232(a)(1), (2) and (4).

11 U.S.C. § 1232 was signed into law on October 26, 2017. Public Law
115-72 specifically provides that the amendments apply to any bankruptcy
case pending, but not confirmed on the effective date of the act.

12
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. Chapter 12 debtors must include the section 1232(a) unsecured claim in
their plans. § 1232(a)(3)

Section 1232(a)’s benefit applies only to farm property.

If there is a post-confirmation sale, transfer, exchange, or other disposition
of farm property, and a subsequent government unit claim arises, then it will
be necessary for the Trustee to adjust payments accordingly.

. Possible plan language: The Chapter 12 plan should include language to the
effect that any potential claim within the scope of section 1232(a) arising
post-petition, but before discharge shall be included in the class of general
unsecured claims. 8 COLLIER, supra, at { 1232.03. The Plan language
should, to the extent possible, account for the Trustee’s need to include tax
claims in the unsecured creditor pool, and time any disbursements to the
unsecured creditors only after the tax claims have been filed, to avoid a
potentially unequal (i.e., not pro-rata) distribution amongst unsecured
claimants.

13
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Case 17-11066-BLS Doc 10 Filed 05/11/17 Page 1 of 52

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

MARSH SUPERMARKETS HOLDING,
LLC, et al.,'

Case No. 17-11066 (__ )

(Joint Administration Requested)
Debtors.

R N 7 W ) N e

DEBTORS’ MOTION (1) FOR ENTRY OF INTERIM AND FINAL ORDERS,
PURSUANT TO SECTIONS 105(a), 363(b), 503(b), 1107(a) AND 1108 OF THE
BANKRUPTCY CODE, () AUTHORIZING THE DEBTORS TO PAY CERTAIN
PREPETITION CLAIMS (A) ARISING UNDER THE PERISHABLE AGRICULTURAL
COMMODITIES ACT AND THE PACKERS AND STOCKYARDS ACT OF 1921,
(B) OF LIEN VENDORS, AND (C) OF CRITICAL VENDORS AND SERVICE
PROVIDERS, (IT) AUTHORIZING BANKS TO HONOR AND PROCESS CHECK
AND ELECTRONIC TRANSFER REQUESTS RELATED THERETO, AND
(IIT) GRANTING CERTAIN RELATED RELIEF, AND (2) FOR ENTRY OF A
FINAL ORDER, PURSUANT TO SECTIONS 105(a) AND 503(b)(9) OF THE
BANKRUPTCY CODE, ESTABLISHING EXCLUSIVE PROCEDURES FOR
THE ASSERTION, RESOLUTION, ALLOWANCE AND SATISFACTION OF
CLAIMS ARISING UNDER SECTION 503(b)(9) OF THE BANKRUPTCY CODE

The above-captioned debtors and debtors in possession (collectively, the
“Debtors™) hereby files this motion (this “Metion’) for the entry of interim and final orders,
substantially in the form attached hereto as Exhibit A (the “Proposed Interim Order”) and
Exhibit B (the “Proposed Final Order,” and together with the Proposed Interim Order, the
“Proposed Orders”), respectively, pursuant to sections 105(a), 363(b), 503(b), 1107(a) and

1108 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy Code”), (i)

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Marsh Supermarkets Holding, LLC (1568); Marsh Merger Sub, LLC (8837); Marsh Supermarkets
Company, LLC (8179); A.L. Ross & Sons, LLC (3470); Contract Transport Holding, LLC (5675); Contract
Transport, LLC (3718); CT Logistics, LLC (9775); LoBill Foods, LLC (9461); Marsh Drugs Holding, LLC (5755);
Marsh Drugs, LLC (3717); Marsh International, LLC (0875); Marsh RE Property, LLC (0641); Marsh
Supermarkets, LLC (7924); MS Property, LLC (9199); Marsh Supermarkets of Illinois, LLC (6423); and O’Malia
Food Markets, LLC (5222). The mailing address for each of the Debtors is 9800 Crosspoint Blvd., Indianapolis,
Indiana 46256.

01:21893240.1
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Case 17-11066-BLS Doc 10 Filed 05/11/17 Page 2 of 52

authorizing, but not directing, the Debtors, in their sole discretion, to pay, in the ordinary course
of business: (a) prepetition claims arising under the Perishable Agricultural Commodities Act of
1930 (as amended, modified or supplemented from time to time, “PACA”), the Packers and
Stockyards Act of 1921 (as amended, modified or supplemented from time to time, “PASA”)
and any all state statutes of similar effect’ of vendors (collectively, the “PACA/PASA
Vendors,” whose claims shall be identified herein collectively as the “PACA/PASA Claims”);
(b) prepetition claims upon which a lien may arise as a result of the Debtors’ shipping and
distribution network or any other similar liens (collectively, the “Lien Vendors,” whose claims
shall be identified herein collectively as the “Lien Claims”); and (c) prepetition claims of certain
critical vendors and service providers (collectively, the “Critical Vendors,” whose claims shall
be identified herein collectively as the “Critical Vendor Claims”); (ii) authorizing banks and
other financial institutions (collectively, the “Banks”) to honor and process check and electronic
transfer requests related to the foregoing; and (iii) upon entry of the Proposed Final Order, pursuant
to sections 105(a) and 503(b)(9) of the Bankruptcy Code, establishing exclusive procedures (the
“Proposed 503(b)(9) Procedures”) for the assertion, resolution, allowance and satisfaction of claims
asserted pursuant to section 503(b)(9) of the Bankruptcy Code in these chapter 11 cases
(“Asserted 503(b)(9) Claims”). In support of this Motion, the Debtors rely upon and
incorporate by reference the Declaration of Lee A. Diercks in Support of Debtors’ Chapter 11

Petitions and First Day Motions and Applications (the “First Day Declaration”),’ filed

2 Some states have enacted statutes granting protections similar to that of PACA and PASA. Accordingly, the relief
requested in this Motion with respect to PACA/PASA Vendors and PACA/PASA Claims is also requested with
respect to the goods, claims and claimants under those state statues having an effect and purpose similar to PACA
and PASA.

> Each capitalized term used but not defined herein shall have the meaning ascribed to it in the First Day

Declaration.

01:21893240.1
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contemporaneously herewith. In further support of this Motion, the Debtors respectfully state as
follows:

JURISDICTION AND VENUE

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157
and 1334, and the Amended Standing Order of Reference from the United States District Court
for the District of Delaware, dated as of February 29, 2012 (the “Amended Standing Order”).
This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and the Court may enter a final
order consistent with Article III of the United States Constitution. Venue is proper in this Court
pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory and legal predicates for the relief sought
herein are sections 105(a), 363(b), 507(a)(8), 541, 1107(a) and 1108 of the Bankruptcy Code and
Rule 3003(c)(3) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).

BACKGROUND

A. General

2. On the date hereof (the “Petition Date”), each of the Debtors commenced
a voluntary case under chapter 11 of the Bankruptcy Code. The Debtors are authorized to
operate their businesses and manage their properties as debtors in possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code. No official committees have been appointed in these
chapter 11 cases and no request has been made for the appointment of a trustee or an examiner.

3. Additional information regarding the Debtors’ businesses, capital
structure, and the circumstances leading to the filing of these chapter 11 cases is set forth in the

First Day Declaration.

01:21893240.1
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B. Vendor Claims

4. As described in greater detail below, various third parties may be able to
assert liens against statutorily-created trust assets or against the assets of the Debtors and their
estates, including the PACA/PASA Vendors and the Lien Vendors. In addition, due to the nature
of the Debtors’ business operations, certain vendors may possess administrative claims pursuant
to section 503(b)(9) of the Bankruptcy Code. Also, the Debtors have determined, in an exercise
of their business judgment, that their continued receipt of certain goods and services from the
Critical Vendors is necessary to ensure that there are not any unexpected or inopportune
interruptions in the Debtors’ business operations, and to preserve and maximize the value of
estates. Without the relief requested herein, the Debtors believe that many of the PACA/PASA
Vendors, the Lien Vendors, and the Critical Vendors (each, a “Vendor,” and collectively, the
“Vendors”) may cease delivering goods and providing services to the Debtors, which could have
devastating consequences for the Debtors’ efforts in connection with these chapter 11 cases.

S. The Debtors estimate that, as of the Petition Date, their aggregate amount
of outstanding accounts payable on account of trade obligations is approximately $32 million.

i. PACA/PASA Claims

6. As set forth more fully in the First Day Declaration, the Debtors operate a
grocery store chain which, in the ordinary course, purchases a variety of consumable goods to
sell directly to the Debtors’ customers and to use in connection with the preparation of certain
prepared foods that are sold to customers. These consumable goods include, among other items,
meat, poultry, dairy products, frozen foods, and produce, and are purchased from a diverse range
of vendors, including agricultural growers. These goods are used and sold daily and

continuously in the Debtors’ stores.

01:21893240.1
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7. Prior to the Petition Date, certain of the Vendors sold goods to the Debtors
that may be deemed (i) “perishable agricultural commodities,” as such term is defined under
PACA, and/or (ii) “livestock,” as that term is defined by PASA, and other eligible goods covered
by state statutes of similar effect to PACA and PASA. To ensure that the Debtors continue to
receive a constant supply of fresh fruits, vegetables, meat, poultry and other similar consumable
goods on a postpetition basis, the Debtors seek authority, but not direction, in their discretion, to
continue to pay PACA/PASA Claims in the ordinary course of business and consistent with their
historical practices.

8. Congress enacted PACA to regulate the sale of “perishable agricultural

commodities.” 7 U.S.C. § 499a; see Endico Potatoes, Inc. v. CIT Group/Factoring, 67 F.3d

1063, 1067 (2d Cir. 1995). Under PACA, the term “perishable agricultural commodity” is

99 ¢

generally defined as “fruits and fresh vegetables of every kind and character” “whether or not
frozen or packed in ice.” 7 U.S.C. § 499a(b)(4). PACA provides various protections to fresh
fruit and vegetable sellers, including the establishment of a statutory constructive trust (a “PACA
Trust”), consisting of a purchaser’s entire inventory of food or other derivatives of perishable
agricultural commodities, the products derived therefrom and the proceeds related to any sale of
the commodities or products (collectively, the “PACA Trust Assets”). See 7 U.S.C. §
499¢(c)(2).

9. PASA creates a statutory trust (the “PASA Trust”) scheme which is
virtually identical to PACA’s in respect of the delivery of “livestock™ and other eligible goods

(collectively, the “PASA Trust Assets”). “Livestock” is generally defined as cattle, sheep,

swine, horses, mules, or goats.

01:21893240.1
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10. PACA Trust Assets and PASA Trust Assets are preserved as a non-
segregated floating trust and may be commingled with non-trust assets. However, courts in this

district and other districts have consistently held that such assets are not property of a debtor’s

estate. See In re CFP Liquidating Estate, 405 B.R. 694 (Bankr. D. Del. May 21, 2009); In re

Long John Silver’s Restaurants, Inc., 230 B.R. 29, 32 (Bankr. D. Del. 1999); Morris Okun, Inc.
v. Harry Zimmerman, Inc., 814 F. Supp. 346, 348 (S.D.N.Y. 1993).

11.  PACA and PASA require that certain procedural steps be taken by a seller
in order to preserve its rights as a trust beneficiary. Specifically, a vendor must provide written
notice to the purchaser of such goods and its intent to preserve the benefits of the PACA Trust or

the PASA Trust, as applicable. See In re HR. Hindle & Co., 149 B.R. 775, 785 (Bankr. E.D. Pa.

1993); In re Richmond Produce Co., 112 B.R. 364 (Bankr. N.D. Cal. 1990). Written notice

under PACA and PASA may be accomplished by either (a) including the statutorily-mandated
language on the face of the vendor’s invoices or (b) providing written notice to the purchaser of
the PACA or PASA goods within 30 days after the time payment is due. Beneficiaries of a
PACA Trust or PASA Trust that adhere to the statutory notice requirements are generally
entitled to prompt payment from the PACA Trust Assets or PASA Trust Asses, as applicable,

ahead of secured, priority and unsecured creditors of a debtor’s estate. See “R” Best Prod., Inc.

v. 646 Corp., No. 00-CV-8536, 2002 WL 31453909, at *1 (S.D.N.Y. Oct. 31, 2002). However, a
vendor’s failure to comply with the notice requirements renders its claim a general unsecured

claim in a debtor’s chapter 11 case. See In re HR. Hindle, 149 B.R. at 786.

12. Application of PACA and PASA is limited to sales to commission
merchants, brokers, and dealers. See 7 U.S.C. § 499¢(c). “Dealer,” as such term is defined in

PACA, is “any person engaged in the business of buying or selling in wholesale or jobbing

01:21893240.1
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quantities, as defined by the Secretary, any perishable agricultural commodity in interstate or
foreign commerce.” 7 U.S.C. § 499a(b). The Debtors believe that a certain portion of the goods
purchased from their vendors may qualify as “perishable agricultural commodit[ies]” under
PACA or “livestock” under PASA.

13. As a result, insofar as those vendors abide by the notice requirements of
PACA or PASA, as applicable, such vendor will be eligible to assert PACA/PASA Claims
granting them priority ahead of all other creditors in the Debtors’ chapter 11 cases. Accordingly,
payment of PACA/PASA Claims at this time will not prejudice or affect the amount available for
distributions to other creditors of the Debtors. To ensure that the Debtors continue to receive the
supply of fresh fruits, vegetables, meat, poultry and other similar consumable goods that is
necessary to ensure that there are not any unexpected or inopportune interruptions in the
Debtors’ business operations, it is imperative that the Debtors be authorized to pay the
PACA/PASA Claims in the ordinary of business and consistent with their historical practices.

14.  Any PACA/PASA Vendor which accepts payment from the Debtors in
satisfaction of its valid PACA/PASA Claim will be deemed to have waived any and all claims of
whatever type, kind, or priority, against the Debtors, their property, their estates, and any PACA
Trust Assets or PASA Trust Assets, as applicable, but only to the extent that payment has been
received by such PACA/PASA Vendor on account of its PACA/PASA Claim.

15. As of the Petition Date, the Debtors estimate that aggregate amount of the
PACA/PASA Claims is approximately $3.6 million.

ii. Lien Claims

16. The Debtors operate a significant number of grocery stores in the ordinary

course of business. An integral component of operating the stores is the efficient flow of

inventory and products to and from the Debtors’ retail stores and distribution facilities.
01:21893240.1
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Accordingly, the Debtors rely on certain common commercial carriers and certain other third-
party vendors and service. These Lien Vendors deliver inventory, raw materials, and other
products used in the Debtors’ ordinary course operations. As such, the Lien Vendors maintain
possession of products vital to the Debtors’ operations.  As of the Petition Date, many of the
Lien Vendors have claims for transportation and related services previously provided to the
Debtors.

17. If the Debtors fail to pay the Lien Claims, the Debtors believe that many of
the Lien Vendors may stop providing their essential services to the Debtors. The Debtors believe
that any such interruption in obtaining the services and cooperation of the Lien Vendors would (i)
delay necessary shipments of goods to the Debtors’ stores and facilities, (ii) undermine the
Debtors’ ability to maintain the selection of inventory at their stores necessary to retain customer
loyalty (and thus impair the Debtors’ ability to generate ongoing operating revenue), and (iii)
adversely and irreparably affect the Debtors’ ability to continue operating on a post-petition basis.
Moreover, even if suitable alternative vendors are available, the time necessary to identify
replacement providers and integrate them into the Debtors’ operations would likely cause a
significant disruption to the Debtors’ operations. During any such transition period, the Debtors
would lose access to valuable goods held by the Lien Vendors.

18.  The Lien Vendors may also have the right under federal or state law to
assert certain possessory liens on the goods or property in their possession, which secure the

charges or expenses incurred in connection with the transportation of such goods.* Because the

* For example, section 7-307 of the Uniform Commercial Code provides, in pertinent part, that a “carrier has a lien
on the goods covered by a bill of lading for charges subsequent to the date of its receipt of the goods for storage or
transportation (including demurrage and terminal charges) and for expenses necessary for preservation of the goods
incident to their transportation or reasonably incurred in their sale pursuant to law.” U.C.C. § 7-307(1); see also
U.C.C. § 7-209(a) (“[A] warehouse has a lien against the bailor on the goods covered by a warehouse receipt or
storage agreement or on the proceeds thereof in its possession for charges for storage or transportation including
demurrage and terminal charges, insurance, labor, or other charges, present or future, in relation to the goods, and
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perfection and maintenance of the liens held by Lien Vendors in most cases is dependent upon
possession, it is anticipated that the Lien Vendors will refuse to deliver or release such goods
before their claims have been satisfied and their liens extinguished. Such a material disruption in
the Debtors’ businesses would delay the shipment of goods to the Debtors’ stores and ultimately
impair the Debtors’ ability to operate their businesses in the ordinary course. As such, the
Debtors have determined, in the exercise of their business judgment, that authority (but not
direction) to pay the Lien Vendor Claims is necessary to avoid costly disruptions to the Debtors’
operations and to maintain the appropriate levels of inventory and product mix expected by the
Debtors’ customers, to continue to generate revenue, and to maximize the value of the estates for
the benefit of all stakeholders.

19. Although it is difficult to estimate with precision the Lien Vendor Claims
outstanding at any given moment, the Debtors estimate that the amount of outstanding
prepetition Lien Vendor Claims is approximately $100,000.

iil. Critical Vendor Claims

20.  The Debtors’ business operations depend on, among other things, the
Debtors’ ability to retain their vendors and maintain their reputation and customer loyalty within
the industry in which they operate. The Debtors need to be able to assure their customers,
vendors, and employees that, notwithstanding the filing of these chapter 11 cases, the Debtors
will nonetheless be able to provide customers with a high quality grocery store. The Debtors,
like all grocery store operators, must keep a large variety of goods readily available to satisfy

customer demands. Without a full supply of products and services, the Debtors would suffer a

for expenses necessary for preservation of the goods or reasonably incurred in their sale pursuant to law.”).
Substantially similar versions of these provisions of the U.C.C. have been enacted in each of the major domestic
jurisdictions in which the Debtors do business.

01:21893240.1

273



274

2019 CENTRAL STATES BANKRUPTCY WORKSHOP

Case 17-11066-BLS Doc 10 Filed 05/11/17 Page 10 of 52

swift attrition in customer patronage, which would be difficult to restore. The result of any such
outcome would likely be irreparable harm to the Debtors.

21.  To maintain consistency and keep their businesses running efficiently and
seamlessly, the Debtors have developed a research and product development, purchasing,
inventory, and delivery system that relies significantly on third parties that supply the Debtors
with food products, material goods, and supplies, and provide services necessary to maintain and
repair the Debtors’ stores and personal property and provide other essential services. It is
necessary that the Debtors be able to maintain their business relationships with, and honor
outstanding payment obligations to, certain key vendors and service providers — the Critical
Vendors — in light of the role that they play in the day-to-day in the Debtors’ businesses. To
prevent the commencement of these chapter 11 cases from causing an unexpected or inopportune
interruption to their business operations, the Debtors are seeking to pay Critical Vendor Claims
to ensure the Debtors’ continued receipt of goods and services and favorable credit terms from
the Critical Vendors.

22. To identify the Critical Vendors, the Debtors have reviewed their
accounts payable and prepetition vendor lists to identify those creditors most essential to the
Debtors’ operations pursuant to the following criteria: (i) whether certain quality specifications
or other requirements of the Debtors’ customers prevent the Debtors from obtaining a vendor’s
products or services from alternative sources within a reasonable timeframe; (ii) whether, if a
vendor is not a single source supplier, the Debtors have sufficient product in inventory to
continue their operations while a replacement vendor is put in place; and (iii) whether a vendor
meeting the foregoing criteria is able or likely to refuse to ship product to the Debtors

postpetition if its prepetition balances are not paid.

01:21893240.1
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23. The Debtors estimate that, as of the Petition Date, the aggregate amount of
the Critical Vendor Claims is approximately $6.2 million. This estimate does not include any
amounts attributable to the PACA/PASA Claims or Lien Claims. However, the Debtors believe
that a significant portion—approximately $6.1 million—of the Critical Vendor Claims would be
entitled to administrative expense priority pursuant to section 503(b)(9) of the Bankruptcy Code.
C. Proposed 503(b)(9) Procedures

24, Section 503(b)(9) of the Bankruptcy Code provides for the allowance, as
an administrative expense, of the value of any goods sold to the Debtors in the ordinary course of
their businesses and received by the Debtors within twenty days before the Petition Date.
Specifically, the Section provides that:

After notice and a hearing, there shall be allowed, administrative expenses
... including—

(9) the value of any goods received by the debtor within 20 days before

the date of commencement of a case under [the Bankruptcy Code] in

which the goods have been sold to the debtor in the ordinary course of

such debtor’s business.
11 U.S.C. § 503(b)(9).

25. During the twenty-day period immediately preceding the Petition Date, the
Debtors purchased on credit various goods in the ordinary course of their businesses and for use
in their operations. In many instances, the invoices for the goods were not received prior to the
Petition Date, or the Debtors were unable to pay the vendors and suppliers who delivered these
goods to the Debtors during the twenty-day period prior to the Petition Date. Thus, the Debtors

believe these vendors are likely to assert claims under section 503(b)(9) of the Bankruptcy Code

in these chapter 11 cases.
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26. The Debtors believe that, in all likelihood, there will be some uncertainty
among these vendors as to the procedures and methods they must undertake to properly assert
claims pursuant to section 503(b)(9) of the Bankruptcy Code. This uncertainty may result in
numerous inquiries and demands on the Debtors’ employees and professionals, as well as the
initiation of piecemeal litigation, which would divert the attention of the Debtors and their
professionals from the more pressing task of administering these chapter 11 cases.

27.  To avoid the resulting distraction, delay, and expense that may ensue, the
Debtors seek entry of the Proposed Final Order, (a) authorizing them to establish exclusive
procedures for the assertion, resolution, allowance, and satisfaction of Asserted 503(b)(9)
Claims, and (b) prohibiting vendors from pursuing the assertion or collection of Asserted
503(b)(9) Claims outside of the Proposed 503(b)(9) Procedures.

28. The Proposed 503(b)(9) Procedures are as follows:

(a) Any person or entity (a “503(b)(9) Claimant”) asserting a claim pursuant
to section 503(b)(9) of the Bankruptcy Code shall prepare a proof of claim (a “Proof of
503(b)(9) Claim”), using the form attached to the Proposed Final Order as Exhibit 1 (the “Proof
of 503(b)(9) Claim Form”), that is written in the English language and sets forth (a) the alleged
value (in denominated lawful currency of the United States) of the goods that the 503(b)(9)
Claimant contends that the Debtors received within twenty days prior to the Petition Date; (b)
documentation, including invoices, receipts, bills of lading and the like, identifying the goods for
which the claim is being asserted; (c) documentation identifying which of the Debtors such
goods were shipped to, the date such goods were received by such Debtors, and the alleged value
of such goods; and (d) a statement indicating (i) whether the value of such goods listed in the
Proof of 503(b)(9) Claim represents a combination of services and goods, (ii) if applicable, the
percentage of alleged value related to services and related to goods, and (iii) whether the
503(b)(9) Claimant has filed any other claim against any Debtor regarding the goods underlying
the Proof of 503(b)(9) Claim.

(b) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, all Proofs of 503(b)(9) Claims shall be filed
with the claims and noticing agent in connection with these chapter 11 cases, Prime Clerk LLC
(“Prime Clerk”), in person at or by mail, hand delivery, or overnight courier to the following
address so as to be received by Prime Clerk no later than 30 days after the Proposed Final Order
is entered by the Court (the “S03(b)(9) Claim Filing Deadline”): Marsh Supermarkets Holding,
LLC Claims Processing Center, c¢/o Prime Clerk LLC, 830 Third Avenue, 31 Floor, New York,
NY 10022. Unless otherwise ordered by the Court, all 503(b)(9) Claimants shall be forever
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barred from asserting a claim pursuant to section 503(b)(9) of the Bankruptcy Code after the
expiration of the 503(b)(9) Claim Filing Deadline.

(©) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, the Debtors shall have 90 days after the
503(b)(9) Claim Filing Deadline to subsequently file with the Court any objections (“503(b)(9)
Claim Objections”) to the Asserted 503(b)(9) Claims (the “503(b)(9) Claim Objection
Deadline”). To the extent that the Debtors do not file a 503(b)(9) Claim Objection with respect
to a particular Asserted 503(b)(9) Claim on or before the 503(b)(9) Claim Objection Deadline,
such claim shall be deemed allowed without the need for further action of the Debtors and their
estates or the applicable 503(b)(9) Claimant.

(d) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, 503(b)(9) Claimants shall have 30 days from the
503(b)(9) Claim Objection Deadline to file with the Court and serve any responses (“503(b)(9)
Claim Objection Responses”) to any 503(b)(9) Claim Objections (the “503(b)(9) Claim
Objection Response Deadline”).

(e) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, any 503(b)(9) Claim Objections not
consensually resolved by the Debtors and the applicable 503(b)(9) Claimants shall be heard by
the Court at the next omnibus hearing in these chapter 11 cases that is not less than 30 days
following the 503(b)(9) Claim Objection Response Deadline (the “503(b)(9) Claim Objection
Hearing”).

) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, the Debtors shall have until 4:00 p.m. (ET) the
day prior to the deadline to file the agenda for the 503(b)(9) Claim Objection Hearing to file with
the Court and serve any replies to any 503(b)(9) Claim Objection Responses (the “503(b)(9)
Claim Objection Reply Deadline”).

(2) The Debtors are authorized, but not required, to negotiate, in their sole
discretion, with any 503(b)(9) Claimant to resolve any 503(b)(9) Claim Objection and 503(b)(9)
Claim Objection Response, and except as otherwise provided in another order of the Court,
approval of any such resolution shall be subject to entry of an order of the Court approving the
same.

(h) To the extent an Asserted 503(b)(9) Claim is allowed, such Asserted
503(b)(9) Claim shall be satisfied solely pursuant to and as set forth in such plan of
reorganization or liquidation as may be confirmed by the Court in these chapter 11 cases, and in
the event that such a plan is not confirmed, then pursuant to any order of the Court addressing
the treatment in these chapter 11 cases of allowed claims pursuant to section 503(b)(9) of the
Bankruptcy Code; provided, however, that if a 503(b)(9) Claimant is a party to an executory
contract that is assumed in these chapter 11 cases, nothing herein shall prevent payment in full of
any cure amount associated with such contract.
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(1) Nothing in the Proposed 503(b)(9) Procedures is intended or shall be
deemed to impair, prejudice, waive or otherwise affect (i) any rights of the Debtors and their
estates with respect to setoff or recoupment or under section 502(d) of the Bankruptcy Code or
(i1) any rights and remedies of the Debtors and their estates with respect to actions under chapter
5 of the Bankruptcy Code.

9. The Debtors request that the Proposed 503(b)(9) Procedures be the sole and
exclusive method for the assertion, resolution, allowance, and satisfaction of any Asserted
503(b)(9) Claims (however, the 503(b)(9) Procedures are not intended and shall not be deemed
to limit or otherwise affect the rights of the Debtors under the Proposed Orders to pay, honor or
otherwise satisfy Vendor Claims as provided for herein), and that all 503(b)(9) Claimants be
prohibited from invoking any other means of asserting claims pursuant to section 503(b)(9) of
the Bankruptcy Code, including, without limitation, the filing of a motion for allowance or to
compel payment of any such claims.

10. Within three business days of the entry of the Proposed Final Order, the Debtors
propose to serve on all parties known to have sold goods to any of the Debtors within the six
months preceding the Petition Date a notice of the 503(b)(9) Claim Filing Deadline in the form
of notice attached to the Proposed Final Order as Exhibit 2 (together with a copy of the Proof of
503(b)(9) Claim Form), and the Debtors submit that such notice constitutes adequate and
sufficient notice of the 503(b)(9) Claim Filing Deadline.

RELIEF REQUESTED
29. By this Motion, the Debtors request the Court to enter the Proposed
Orders, (i) authorizing, but not directing, the Debtors, in their discretion, to pay the PACA/PASA
Claims, Lien Claims, and Critical Vendor Claims (each, a “Vendor Claim,” and collectively, the
“Vendor Claims™) subject to the caps provided for in the Proposed Interim Order and the
Proposed Final Order, as summarized immediately below, (ii) authorizing the Banks to honor and

process check and electronic transfer requests related thereto, and (iii) upon entry of the Proposed
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Final Order, establishing the Proposed 503(b)(9) Procedures as the exclusive procedures for the

assertion, resolution, allowance and satisfaction of Asserted 503(b)(9) Claims.

Proposed Interim Order Cap

Proposed Final Order Cap

PACA/PASA Claims $3.2 million $3.6 million
Lien Claims $50,000 $100,000
Critical Vendor Claims $6.2 million $6.2 million

30.  The Debtors further request that they be authorized, but not required, in
their discretion, to condition the payment of a Vendor Claim on the agreement of the Vendor to
continue supplying goods and services to the Debtors on terms that are as or more favorable to
the Debtors as the most favorable trade terms, practices, and programs in effect between the
Vendor and the Debtors in the six months prior to the Petition Date (collectively, the
“Customary Trade Terms”), or such other trade terms as are agreed to by the Debtors and the
Vendor.

31. To the extent that the Debtors determine, in their business judgment, to
condition the payment of a Vendor Claim on the agreement of the Vendor to continue supplying
goods and services to the Debtors on the Customary Trade Terms, the Debtors propose that a
letter (a “Vendor Letter”) be sent to the Vendor, along with a copy of any order granting this
Motion (the “Vendor Order”), including, without limitation, the following terms:

a. The amount of the Vendor’s estimated pre-petition claim, after
accounting for any setoffs, other credits and discounts thereto, shall be as mutually determined in
good faith by the Vendor and the Debtors (but such amount shall be used only for purposes of
the Vendor Order and shall not be deemed a claim allowed by the Court, and the rights of all
parties in interest to object to such claim shall be fully preserved until further order of the Court);

b. The amount and timing of any payment agreed to be paid in
satisfaction of such estimated pre-petition claim by the Debtors, subject to the terms and
conditions as set forth in the Vendor Order;

c. The Vendor’s agreement to provide goods and services to the

Debtors based upon the Customary Trade Terms (including, but not limited to, credit limits,
pricing, cash discounts, timing of payments, allowances, rebates, normal product mix and
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availability and other applicable terms and programs), or such other trade terms as are agreed to
by the Debtors and the Vendor, and the Debtors’ agreement to pay the Vendor in accordance
with such terms;

d. The Vendor’s agreement not to file or otherwise assert against any
of the Debtors, their estates or any of their respective assets or property (real or personal) any
lien (a “Lien”) (regardless of the statute or other legal authority upon which such Lien is
asserted) related in any way to any remaining pre-petition amounts allegedly owed to the Vendor
by the Debtors arising from goods and services provided to the Debtors prior to the Petition
Date, and that, to the extent that the Vendor has previously obtained such a Lien, the Vendor
shall immediately take all necessary actions to release such Lien;

e. The Vendor’s acknowledgment that it has reviewed the terms and
provisions of the Vendor Order and consents to be bound thereby;

f. The Vendor’s agreement that it will not separately assert or
otherwise seek payment of any reclamation claims; and

g. If a Vendor which has received payment of a pre-petition claim
subsequently refuses to provide goods and services to the Debtors on Customary Trade Terms or
such other trade terms as are agreed to by the Debtors and the Vendor, then, without the need for
any further order of the Court, any payments received by the Vendor on account of such pre-
petition claim shall be deemed to have been in payment of any then outstanding post-petition
obligations owed to such Vendor. The Debtors may then take any and all appropriate steps to
cause such Vendor to repay payments made to it on account of its pre-petition claim to the extent
that such payments exceed the post-petition amounts then owing to such Vendor.

32. Any such Vendor Letter, once agreed to by the Debtors and a Vendor,
shall be the agreement between the parties that governs their post-petition trade relationship (the
“Trade Agreement”). The Debtors request that they be authorized, but not required, in their
discretion, to enter into Trade Agreements with the Vendors.

BASIS FOR RELIEF

A. The Court Should Authorize, But Not Direct, the
Debtors, in Their Discretion, to Pay the Vendor Claims

L. The Vendors Are Essential To Avoiding Any Unexpected or Inopportune
Interruption to the Debtors’ Business Operations

33. The Debtors believe that the goods and services provided by the Vendors

are necessary to ensure that there are not any unexpected or inopportune interruptions to the
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Debtors’ operations, because the Vendors are the most cost-efficient and, in many cases, the only
source from which the Debtors can procure critical goods and services within a timeframe that
would permit the Debtors to avoid unanticipated interruptions, delays or shutdowns in their
operations. Also, many of the Debtors’ beer, wine and liquor distributions maintain exclusive
distribution rights to a particular geographic area, such that the Debtors are essentially required
to use these particular vendors. Any failure to pay the Vendor Claims would, in the Debtors’
business judgment, result in the Vendors refusing to provide necessary goods and services to the
Debtors. Any unexpected or inopportune interruption, delay or shutdown in the Debtors’
operations resulting from a refusal by the Vendors to do business with the Debtors on a post-
petition basis, or the Debtors’ inability to maintain a full and replenishable stock of goods, would
have disastrous effects on the Debtors’ business, and undermine the Debtors’ ability to preserve
and maximize the value of their estates.

34, As noted above, the PACA/PASA Vendors will be eligible to assert the
PACA/PASA Claims, likely granting them priority ahead of all other secured, priority and
unsecured creditors in the Debtors’ chapter 11 cases. The Lien Vendors may assert and perfect
possessory or other similar statutory liens on the Debtors’ assets, thereby jeopardizing the
Debtors’ ability to prosecute these chapter 11 cases in a timely and efficient manner.

35. With respect to the Critical Vendor Claims, the Debtors have reviewed
their accounts payable and undertaken a process to identify those vendors which are essential to
avoid any unexpected or inopportune interruptions to their operations. The Debtors have further
developed certain procedures that, if and when implemented, in their discretion and business

judgment, will ensure that the Critical Vendors receiving payment of their Critical Vendor
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Claims will continue to provide goods and services to the Debtors based upon the Customary
Trade Terms, or such other trade terms as are agreed to by the Debtors and the Vendors.

36.  The Debtors believe that authority to pay the Vendor Claims is vital to
their efforts to preserve and maximize the value of their estates. If the Proposed Orders are not
entered, the Debtors believe that many of the Vendors will refuse to do business with the Debtors
and some may have to cease their own operations. Such a result would be damaging to the
Debtors’ efforts to successfully prosecute these chapter 11 cases, to the detriment of the Debtors’
estates and creditors. Moreover, the continued availability of trade credit in amounts and on
terms consistent with the Debtors’ pre-petition trade terms is critical. The retention or
reinstatement of the Customary Trade Terms will enable the Debtors to maximize the value of
their business. Conversely, a deterioration in post-petition trade credit available to the Debtors,
together with a disruption in the Debtors’ receipt of necessary goods and services, would, among
other things, increase the amount of liquidity needed by the Debtors post-petition, and impede
the Debtors’ chapter 11 efforts.

37. Finally, the Debtors’ payment of a significant portion of the PACA/PASA
Claims and the Critical Vendor Claims merely affects the timing of such payments, and not the
amount to be received by these Vendors on account of their Vendor Claims, as the Debtors
believe that many of these claims are likely entitled to administrative expense priority under
section 503(b)(9) of the Bankruptcy Code.

38.  For the foregoing reasons, the Debtors respectfully submit that entry of the

Proposed Order is in the best interests of the Debtors, their estates, and creditors.
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1L The Relief Requested Herein Is Supported by the “Doctrine of Necessity”

39. Section 363(b)(1) of the Bankruptcy Code provides that, after notice and a
hearing, the trustee “may use, sell, or lease, other than in the ordinary course of business.
property of the estate....” 11 U.S.C. § 363(b)(1).

40.  Section 105(a) of the Bankruptcy Code empowers a bankruptcy court to
“issue any order, process, or judgment that is necessary or appropriate to carry out the provisions
of this title.” 11 U.S.C. § 105(a). Bankruptcy courts have invoked the equitable power of
section 105 of the Bankruptcy Code to authorize the post-petition payment of pre-petition claims

where such payment is necessary to preserve the value of a debtor’s estate. See, e.g., Tropical

Sportswear Int’l Corp., 320 B.R. 15, 20 (Bankr. M. D. Fla. 2005) (“Bankruptcy courts recognize

that section 363 is a source for authority to make critical vendor payments, and section 105 is
used to fill in the blanks.”). Courts have likewise acknowledged that “[u]nder [section] 105, the
court can permit pre-plan payment of a pre-petition obligation when essential to the continued

operation of the debtor.” Inre NVR L.P., 147 B.R. 126, 127 (Bankr. E.D. Va. 1992) (citing In re

Ionosphere Clubs, Inc., 98 B.R. 174, 177 (Bankr. S.D.N.Y. 1989)); see In re Just for Feet, Inc.,

242 B.R. 821, 825 (D. Del. 1999) (citing In re Penn Central Transp. Co., 467 F.2d 100, 102 n.1

(3d Cir. 1972)) (holding that the court is authorized under section 105(a) of the Bankruptcy Code
to allow immediate payment of pre-petition claims of vendors found to be critical to the debtor’s
continued operation).

41. In a long line of well-established cases, federal courts consistently have
permitted post-petition payment of pre-petition obligations where necessary to preserve or

enhance the value of a debtor’s estate for the benefit of all creditors. See, e.g., Miltenberger v.

Logansport, C. & S. W. Ry. Co., 106 U.S. 286, 312 (1882) (payment of pre-receivership claim
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permitted to prevent “stoppage of [crucial] business relations”); In re Lehigh & New Eng. Ry.

Co., 657 F.2d 570, 581 (3d Cir. 1981) (holding that “if payment of a claim which arose prior to
[the commencement of the bankruptcy case] is essential to the continued operation of the . . .

[business] during [the bankruptcy case], payment may be authorized even if it is made out of

[the] corpus”); Dudley v. Mealey, 147 F.2d 268, 271 (2d Cir. 1945) (extending doctrine for
payment of pre-petition claims beyond railroad reorganization cases).

42. This legal principle—known as the “doctrine of necessity”—functions in
chapter 11 cases as a mechanism by which a bankruptcy court can exercise its equitable power to
allow payment of critical pre-petition claims not explicitly authorized by the Bankruptcy Code.
See Just for Feet, 242 B.R. at 826 (finding that “to invoke the necessity of payment doctrine, a
debtor must show that payment of the pre-petition claims is critical to the debtor’s [continued

operation].”); In re Columbia Gas Sys., Inc., 136 B.R. 930, 939 (Bankr. D. Del. 1992)

(recognizing that “[i]f payment of a pre-petition claim is essential to the continued operation of

[the debtor], payment may be authorized”); In re Boston & Me. Corp., 634 F.2d 1359, 1382 (1%

Cir. 1980) (recognizing the existence of a judicial power to authorize trustees to pay claims for
goods and services that are indispensably necessary to the debtors’ continued operation). The
doctrine is frequently invoked early in a bankruptcy case, particularly in connection with those
Bankruptcy Code sections that relate to payment of pre-petition claims. In one case, the court
indicated its accord with “the principle that a bankruptcy court may exercise its equity powers
under section 105(a) to authorize payment of pre-petition claims where such payment is
necessary ‘to permit the greatest likelihood of . . . payment of creditors in full or at least

proportionately.”” In re Structurelite Plastics Corp., 86 B.R. 922, 931 (Bankr. S. D. Ohio 1988).
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43.  As explained above, the goods and services provided by the Vendors are
essential to ensure that there is not an unexpected or inopportune interruption to the operation of
the Debtors’ businesses. The Debtors submit that the total amount to be paid to the Vendors is
minimal compared to the importance and necessity of the Debtors’ uninterrupted receipt of the
necessary goods and services provided by the Vendors. Moreover, the Debtors do not believe
there are cost-effective or readily accessible alternatives to the Vendors.

44.  Accordingly, the Debtors submit that the Court should exercise its
equitable power to grant the relief requested herein.

III. The Court Should Authorize Payment of the Vendor Claims as a Valid
Exercise of the Debtors’ Fiduciary Duties

45. Authority for satisfying the Vendor Claims also may be found in sections
1107(a) and 1108 of the Bankruptcy Code. The Debtors, operating their businesses as debtors in
possession under sections 1107(a) and 1108, are fiduciaries “holding the bankruptcy estate[s]
and operating the business[es] for the benefit of [their] creditors and (if the value justifies) equity

owners.” In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002). Implicit in the

duties of a chapter 11 debtor in possession is the duty “to protect and preserve the estate,
including an operating business’s going-concern value.” Id.

46. Courts have noted that there are instances in which a debtor in possession
can fulfill its fiduciary duty “only . . . by the preplan satisfaction of a prepetition claim.” Id. The
CoServ court specifically noted that preplan satisfaction of prepetition claims would be a valid
exercise of a debtor’s fiduciary duty when the payment “is the only means to effect a substantial
enhancement of the estate,” Id., and also when the payment was to “sole suppliers of a given
product.” Id. at 498. The court provided a three-pronged test for determining whether a preplan
payment on account of a prepetition claim was a valid exercise of a debtor’s fiduciary duty:
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First, it must be critical that the debtor deal with the claimant.
Second, unless it deals with the claimant, the debtor risks the
probability of harm, or, alternatively, loss of economic advantage
to the estate or the debtor’s going concern value, which is
disproportionate to the amount of the claimant’s prepetition claim.
Third, there is no practical or legal alternative by which the debtor
can deal with the claimant other than by payment of the claim.

47.  Payment of the Vendor Claims meets each element of the CoServ court’s
standard. As described above, the Debtors believe that the Vendor Claims encompass the claims
of those Vendors that: have claims against PACA Trust Assets or PASA Trust Assets; are able
to assert and perfect liens against the Debtors’ property; are entitled to administrative priority
claims that must be satisfied in full under any chapter 11 plan; and/or would otherwise refuse, or
would be unable to, provide goods and services to the Debtors on a post-petition basis if their
pre-petition balances are not paid, thereby creating the significant risk that the Debtors will
experience an unexpected or inopportune interruption to their operations. Any such interruption
would diminish estate value and frustrate the Debtors’ chapter 11 efforts. The harm and
economic disadvantage that would stem from the failure of any of the Vendors to perform is
disproportionate to the amount of the Vendor Claims.

48.  Finally, the Debtors have examined other options short of payment of the
Vendor Claims and have determined that, to avoid an unexpected or inopportune interruption to
their business operations, there exists no practical alternative to their payment of the Vendor

Claims. Therefore, the Debtors can only meet their fiduciary duties as debtors in possession

under sections 1107(a) and 1108 of the Bankruptcy Code by payment of the Vendor Claims.
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IV.  Payment of the PACA/PASA Claims In the Ordinary Course of Business Is
Warranted

49. The prompt and full payment of the PACA/PASA Claims should be
authorized by the Court. As described above, assets governed by PACA and PASA do not

constitute property of the Debtors’ estates. See In re Kornblum & Co., 81 F.3d 280, 284 (2d Cir.

1995); Morris Okun, Inc. v. Harry Zimmerman, Inc., 814 F. Supp. 346, 348 (S.D.N.Y. 1993). As
a result, the distribution of assets to holders of PACA/PASA Claims falls outside the priority
scheme set forth in the Bankruptcy Code, and such holders are entitled to payment from the

PACA Trust Assets or the PASA Trust Assets, as applicable, ahead of the Debtors’ other

creditors. See, e.g., In re Magic Rests., Inc., 205 F.3d 108, 110 (3d Cir. 2000); Consumers

Produce Co. v. Volante Wholesale Produce, Inc., 16 F.3d 1374, 1377-78 (3d Cir. 1994).

Moreover, the disposition of any PACA Trust Assets and PASA Trust Assets is subject to the

jurisdiction of the bankruptcy court. See Monterey Mushrooms, Inc. v. Carolina Produce

Distribs., Inc., 110 B.R. 207, 209 (W.D.N.C. 1990); Allied Growers Co-Op, Inc. v. United Fruit

& Produce Co., 86 B.R. 14, 16 (Bankr. D. Conn. 1988). Accordingly, the relief requested herein
with respect to PACA/PASA Claims does not prejudice the Debtors’ creditors or any party in
interest in the chapter 11 cases.

50. Furthermore, payment of the PACA/PASA Claims will inure to the benefit
of the Debtors’ estates by preserving goodwill between the Debtors and the PACA/PASA
Vendors. Any delays in satisfying amounts owed to the PACA/PASA Vendors could adversely
affect the Debtors’ ability to obtain certain consumable goods, thereby undercutting the Debtors’
efforts in connection with these chapter 11 cases. Failing to pay the PACA/PASA Claims in the
ordinary course of business could subject the Debtors to numerous claims and adversary
proceedings, including motions by the PACA/PASA Vendors for relief from the automatic stay
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and/or injunctive relief, which would result in the unnecessary expenditure of time, effort, and
money by the Debtors, their management team and their professional advisors.
51.  Lastly, in certain circumstances, officers or directors of a corporate entity

who are in a position to control trust assets but breach the fiduciary duty to preserve those assets

may be held personally liable under PACA and PASA. See Sunkist Growers, Inc. v. Fisher, 104

F.3d 280, 283 (9th Cir. 1997); see also Golman-Hayden Co., Inc. v. Fresh Source Produce, Inc.,

217 F.3d 348, 350 (5th Cir. 2000) (court will inquire (a) whether the individual’s involvement
with the corporation was sufficient to establish legal responsibility and (b) whether the
individual, in failing to exercise any appreciable oversight of the corporation’s management,
breached a fiduciary duty owed to the PACA or PASA creditors, to determine personal liability).
Thus, to the extent that any valid obligations arising under PACA or PASA remain unsatisfied by
the Debtors, the Debtors’ officers and directors may be subject to lawsuits during the pendency
of these chapter 11 cases. Any such lawsuit (and the ensuing potential liability) would distract
the Debtors and their officers and directors in their attempt to successfully prosecute these
chapter 11 cases and, moreover, could lead to the assertion of substantial indemnification claims
under the Debtors’ governing documents, employment agreements, and applicable laws, to the
detriment of all of the Debtors’ stakeholders.

52. Finally, courts in this District have routinely granted similar relief with

respect to the treatment of PACA and PASA claims. See, e.g., Roadhouse Holding Inc., Case

No. 16-11819 (BLS) (Aug. 9, 2016).

V. Payment of the PACA/PASA Claims, Lien Claims and Critical Vendor
Claims Now Will Not Affect Creditor Recoveries In These Chapter 11 Cases

53. The relief requested herein will not affect the recovery of creditors in these

cases. As stated above, assets governed by PACA and PASA do not constitute property of the
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Debtors’ estates, and the PACA/PASA Vendors are entitled to payment from the PACA Trust
Assets or PASA Trust Assets, as applicable, ahead of the Debtors’ other creditors. The Debtors’
requested relief therefore affects only the timing of the Debtors’ payment for the PACA/PASA
Claims, and will not prejudice the recovery of other creditors.

54.  Additionally, in instances where the amounts owed to the Lien Vendors is
less than the value of the goods that could be held to secure the related Lien Claims, such parties
are arguably fully-secured creditors of the Debtors’ estates. In such instances, payment now only
provides such parties with what they would be entitled to receive under a chapter 11 plan, only
without any interest costs that might otherwise accrue during these chapter 11 cases.

55. Also, certain of the Vendors may be entitled to request an administrative
expense priority claim under section 503(b)(9) of the Bankruptcy Code to the extent that the
Debtors received goods, in the ordinary course of business, within the twenty-day period
immediately prior to the Petition Date. Because such claims are entitled to priority status under
section 503(b)(9) of the Bankruptcy Code, the Debtors must pay the claims in full to confirm a
chapter 11 plan. See 11 U.S.C. § 1129(a)(9)(A) (requiring payment in full of claims entitled to
priority). Although section 503(b)(9) of the Bankruptcy Code does not specify a time for
payment of these expenses, bankruptcy courts have the discretion to allow for distributions to
administrative claimants prior to confirmation if the debtor has the ability to pay and there is a
need to pay. Indeed, nothing in the Bankruptcy Code prohibits the Debtors from paying such
claims sooner if they choose to do so, or the Court from exercising its discretion to authorize the
postpetition payment of such obligations prior to confirmation of a chapter 11 plan. Thus, for
those PACA/PASA Claims and Critical Vendor Claims that would otherwise qualify for

administrative expense status pursuant to section 503(b)(9) of the Bankruptcy Code, which the
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Debtors believe is a significant portion of such Vendor Claims, payment of these Vendor Claims
now affects the timing, but not the amount, of such payment. As a result, the Debtors
respectfully submit that they should have the authority (but not the direction) to pay such claims,
in the ordinary course of business, during the pendency of these cases, to the extent necessary to
preserve and maximize the value of their estates.

56. Since the enactment of section 503(b)(9) of the Bankruptcy Code, courts
in this jurisdiction have exercised their discretion and have routinely authorized the payment of
prepetition claims under section 503(b)(9) of the Bankruptcy Code at the outset of a chapter 11

case. See, e.g., In re Trump Entertainment Resorts, Inc., Case No. 14-12103 (KG) (interim

order, Sept. 10, 2014, and final order, Oct. 6, 2014). Indeed, in granting a request for similar
relief, at least one judge in this District asked an objecting United States Trustee, “[a]rguably,
would you agree that the debtor would be able to pay the 503(b)(9) claims without Court

approval?” Transcript of Hearing Held on Oct. 31, 2006, at 24:14-16, In re Dura Auto., Case

No. 06-11202 (KJC) (approving payment of claims under section 503(b)(9) of the Bankruptcy
Code as part of “first day” relief).

57.  As explained above, it is critical to the Debtors’ chapter 11 efforts that
they continue to receive goods and services, as applicable, from the Vendors on an uninterrupted
basis throughout the chapter 11 process. The Debtors believe that without the relief requested
herein, many of the Vendors may cease delivering goods and providing services to the Debtors,
which could have devastating consequences for the Debtors and their estates.

58.  Reflecting the recognition that payment of pre-petition claims of certain
essential suppliers and vendors is, in fact, critical to a debtor’s ability to preserve and maximize

creditor recoveries, courts in this district regularly grant relief consistent with that which the
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Debtors are seeking in this Motion. See, e.g., Haggen Holdings, LLC, Case No. 15-11874 (KG)

(interim order, Sept. 10, 2015, and final order, Oct. 13, 2015) (authorizing payment of
PACA/PASA, critical vendor and lien claims).

59. Accordingly, for all of the foregoing reasons, the Debtors submit that
cause exists for granting the relief requested herein.

B. The Court Should Authorize the Banks to Honor and Process
the Debtors’ Payments on Account of the Vendor Claims

60.  The Debtors also request the Court to authorize the Banks, when requested
by the Debtors, in their discretion, to honor and process checks or electronic fund transfers
drawn on the Debtors’ bank accounts to pay prepetition obligations described herein, whether
such checks or other requests were submitted prior to, or after, the Petition Date, provided that
sufficient funds are available in the applicable bank accounts to make such payments. The
Debtors further request that all of the Banks be authorized to rely on the Debtors’ designation of
any particular check or electronic payment request as approved pursuant to this Motion.

C. The Court Should Approve the Proposed 503(b)(9) Procedures as

the Sole and Exclusive Method for the Assertion, Resolution,
Allowance, and Satisfaction of any Asserted 503(b)(9) Claims

61. In the ordinary course of their businesses, the Debtors purchase a
substantial amount of goods from a variety of vendors, and accordingly, they expect that
numerous claims pursuant to section 503(b)(9) of the Bankruptcy Code may be asserted in these
chapter 11 cases. Deferring litigation of claims and establishing uniform procedures for
resolving such claims is a common practice in chapter 11 cases, as is the establishment of a bar
date. See Fed. R. Bankr. P. 3003(c)(3) (“The court shall fix . . . the time within which proofs of

claim or interest may be filed.”); see also Haggen Holdings, LLC, Case No. 15-11874 (KG)

(Bankr. D. Del. Oct. 13, 2015) (order establishing exclusive procedures for the assertion,
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resolution and satisfaction of claims asserted pursuant to section 503(b)(9) of the Bankruptcy

Code); Graceway Pharmaceuticals, LLC, Case No. 11-13036 (PJW) (Bankr. D. Del. Oct. 17,

2011) (same); In re Smurfit-Stone Container Corporation, Case No. 09-10235 (BLS) (Bankr. D.

Del. Mar. 10, 2009) (same). Moreover, the Debtors believe that the Proposed 503(b)(9)
Procedures will facilitate the Debtors’ ability to negotiate with the 503(b)(9) Claimants,
expediting the resolution of the Asserted 503(b)(9) Claims and assisting with the orderly and
economical administration of these chapter 11 cases.

62. Section 105(a) of the Bankruptcy Code provides that bankruptcy courts
“may issue any order, process, or judgment that is necessary or appropriate to carry out the
provisions” of the Bankruptcy Code. 11 U.S.C. § 105(a). The Debtors submit that establishing
and implementing the Proposed 503(b)(9) Procedures is necessary and appropriate, and that the
Proposed 503(b)(9) Procedures are consistent with the intent of section 503(b)(9) of the
Bankruptcy Code. The Debtors ability to address the Asserted 503(b)(9) Claims in this uniform
manner will assist in the timely resolution of such claims, and promote the efficient
administration of these chapter 11 cases.

63. The Debtors submit that the Proposed 503(b)(9) Procedures comply with
the Bankruptcy Rules and provide sufficient time for all 503(b)(9) Claimants to assert claims
pursuant to section 503(b)(9) of the Bankruptcy Code. Further, because the proposed procedures
will provide notice to all parties known to have sold goods to any of the Debtors within the six
months preceding the Petition Date, the Debtors submit that the proposed notice procedures are
reasonably calculated to provide notice to all parties that may wish to assert a claim pursuant to
section 503(b)(9) of the Bankruptcy Code in these chapter 11 cases. Finally, as cited above,

courts in this District have previously granted similar relief.
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64. The relief requested in this Motion with respect to the Proposed 503(b)(9)
Procedures is therefore prudent and in the best interests of the Debtors, their estates and creditors

and other parties in interest, and should be granted in all respects.

SATISFACTION OF BANKRUPTCY RULE 6003

65. Pursuant to Bankruptcy Rule 6003(b), any motion seeking to use property
of the estate pursuant to section 363 of the Bankruptcy Code or to satisfy prepetition claims
within twenty-one days of the Petition Date requires the Debtors to demonstrate that such relief
“is necessary to avoid immediate and irreparable harm.” As set forth throughout this Motion, the
failure of any Vendor to deliver necessary goods and services to the Debtors would have
immediate and detrimental consequences to the Debtors’ business and would jeopardize the
Debtors’ efforts to preserve and maximize the value of their estates, to the detriment and
prejudice of all of the Debtors’ stakeholders. As the Debtors operate in the highly competitive
retail grocery industry, the Debtors cannot afford any material disruptions of their business
operations or present anything less than a “business as usual” appearance to the public.
Moreover, it is the Debtors’ business judgment that continuation of their positive relationship
with the Vendors is critical to avoid any unexpected or inopportune interruption to their
operations and increases the likelihood of successfully prosecuting these chapter 11 cases. Thus,
if the relief requested herein is not granted, the Debtors’ failure to satisfy the Vendor Claims
would cause the Debtors’ estates immediate and irreparable harm by detracting from, and
potentially derailing, the Debtors’ chapter 11 efforts.

66. For this reason and those set forth above, the Debtors respectfully submit
that Bankruptcy Rule 6003(b) has been satisfied and the relief requested herein is necessary to

avoid immediate and irreparable harm to the Debtors and their estates.
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WAIVER OF STAY UNDER BANKRUPTCY RULE 6004(h)

67. Pursuant to Bankruptcy Rule 6004(h), “[a]n order authorizing the use,
sale, or lease of property other than cash collateral is stayed until the expiration of 14 days after
entry of the order, unless the court orders otherwise.” Fed. R. Bankr. P. 6004(h). As set forth
throughout this Motion, any delay in paying the Vendor Claims would be detrimental to the
Debtors, their creditors and estates, as the Debtors’ ability to manage and run their business
operations without any unexpected or inopportune interruption requires, in part, that they
continue to receive the goods and services provided by the Vendors.

68.  For this reason and those set forth above, the Debtors submit that ample
cause exists to justify a waiver of the fourteen day stay imposed by Bankruptcy Rule 6004(h), to
the extent applicable to the Proposed Orders.

RESERVATION OF RIGHTS

69.  Nothing in the Proposed Orders or this Motion (i) is intended or shall be
deemed to constitute an assumption of any agreement pursuant to section 365 of the Bankruptcy
Code or an admission as to the validity of any claim against the Debtors and their estates,
(i1) shall impair, prejudice, waive or otherwise affect the rights of the Debtors and their estates
with respect to the validity, priority or amount of any claim against the Debtors and their estates,
(iii) shall impair, prejudice, waive or otherwise affect the rights of the Debtors and their estates
with respect to any and all claims or causes of action against any of the Vendors, or (iv) shall be
construed as a promise to pay a claim.

NOTICE

70.  Notice of this Motion has been provided to: (i) the Office of the United

States Trustee for the District of Delaware; (ii) the Office of the United States Attorney for the

District of Delaware; (iii) the Internal Revenue Service; (iv) the Debtors’ thirty (30) largest
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unsecured creditors (excluding insiders); (v) the Securities and Exchange Commission; and
(vi) counsel to the Senior Lien Agent; and (vii) counsel to the Junior Noteholder. Notice of this
Motion and any order entered hereon will be served in accordance with Rule 9013-1(m) of the
Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware. In light of the nature of the relief requested herein, the Debtors submit that

no other or further notice is necessary.

NO PRIOR REQUEST
71. The Debtors have not previously sought the relief requested herein from
this or any other Court.
CONCLUSION

WHEREFORE, the Debtors respectfully entry of the Proposed Orders, granting the relief

requested herein and such other and further relief as is just and proper.

Dated: May 11,2017 YOUNG CONAWAY STARGATT & TAYLOR, LLP
Wilmington, DE

/s/ Robert F. Poppiti, Jr.
Robert S. Brady (No. 2847)
Michael R. Nestor (No. 3526)
Robert F. Poppiti, Jr. (No. 5052)
Ashley E. Jacobs (No. 5635)
Shane M. Reil (No. 6195)
Rodney Square
1000 North King Street
Wilmington, DE 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1256

Proposed Counsel to the Debtors
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EXHIBIT A

Proposed Interim Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

MARSH SUPERMARKETS HOLDING,
LLC, et al. ,1

Case No. 17-11066 (__ )

Jointly Administered
Debtors.

R N N

Ref. Docket No.

INTERIM ORDER, PURSUANT TO SECTIONS 105(a), 363(b), 503(b),

1107(a) AND 1108 OF THE BANKRUPTCY CODE, (I) AUTHORIZING THE
DEBTORS TO PAY CERTAIN PREPETITION CLAIMS (A) ARISING UNDER
THE PERISHABLE AGRICULTURAL COMMODITIES ACT AND THE PACKERS
AND STOCKYARDS ACT OF 1921, (B) OF LIEN VENDORS, AND (C) OF CRITICAL
VENDORS AND SERVICE PROVIDERS, (IT) AUTHORIZING BANKS TO HONOR
AND PROCESS CHECK AND ELECTRONIC TRANSFER REQUESTS RELATED
THERETO., AND (III) GRANTING CERTAIN RELATED RELIEF

Upon consideration of the motion (the “Motion”)* of the above-captioned debtors
and debtors in possession (collectively, the “Debtors”) for the entry of interim and final orders,
pursuant to sections 105(a), 363(b), 503(b), 1107(a) and 1108 of title 11 of the Bankruptcy Code,
(i) authorizing, but not directing, the Debtors, in their discretion, to pay, in the ordinary course of
business, (a) PACA/PASA Claims, (b) Lien Claims, and (c) Critical Vendor Claims, and (ii)
authorizing the Banks to honor and process check and electronic transfer requests related to the

foregoing; and upon consideration of the Motion and all pleadings related thereto, including the

First Day Declaration; and due and proper notice of the Motion having been given; and it

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Marsh Supermarkets Holding, LLC (1568); Marsh Merger Sub, LLC (8837); Marsh Supermarkets
Company, LLC (8179); A.L. Ross & Sons, LLC (3470); Contract Transport Holding, LLC (5675); Contract
Transport, LLC (3718); CT Logistics, LLC (9775); LoBill Foods, LLC (9461); Marsh Drugs Holding, LLC (5755);
Marsh Drugs, LLC (3717); Marsh International, LLC (0875); Marsh RE Property, LLC (0641); Marsh
Supermarkets, LLC (7924); MS Property, LLC (9199); Marsh Supermarkets of Illinois, LLC (6423); and O’Malia
Food Markets, LLC (5222). The mailing address for each of the Debtors is 9800 Crosspoint Blvd., Indianapolis,
Indiana 46256.

% Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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appearing that no other or further notice of the Motion is required; and it appearing that the Court
has jurisdiction to consider the Motion in accordance with 28 U.S.C. §§ 157 and 1334 and the
Amended Standing Order; and it appearing that this is a core proceeding pursuant to 28 U.S.C. §
157(b)(2); and it appearing that venue of this proceeding and the Motion is proper pursuant to 28
U.S.C. §§ 1408 and 1409; and it appearing that the relief requested in the Motion and provided
for herein is in the best interest of the Debtors, their estates, and creditors; and after due
deliberation and sufficient cause appearing therefor, IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED on an interim basis as set forth herein.

2. The Debtors are authorized, but not directed, in their discretion, to pay,
honor or otherwise satisfy PACA/PASA Claims in the ordinary course of their business up to an
aggregate amount of $3.2 million. Any PACA/PASA Vendor which accepts payment from the
Debtors in satisfaction of its valid PACA/PASA Claim will be deemed to have waived any and
all claims of whatever type, kind, or priority, against the Debtors, their property, their estates,
and any PACA Trust Assets or PASA Trust Assets, as applicable, but only to the extent that
payment has been received by such PACA/PASA Vendor on account of its PACA/PASA Claim.

3. The Debtors are authorized, but not directed, in their discretion, to pay,
honor or otherwise satisfy Lien Claims in the ordinary course of their business up to an aggregate
amount of $50,000.

4, The Debtors are authorized, but not directed, in their discretion, to pay,
honor or otherwise satisfy Critical Vendor Claims in the ordinary course of their business up to
an aggregate amount of $6.2 million.

5. The Debtors are authorized, but not directed, in their discretion, to

condition the payment of a Vendor Claim on the agreement of the Vendor to continue supplying
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goods and services to the Debtors on the Customary Trade Terms, or such other trade terms as
are agreed to by the Debtors and the Vendor.

6. The Debtors are authorized, but not directed, in their discretion, to enter
into Trade Agreements with the Vendors, including, without limitation, on the following terms:

a. The amount of the Vendor’s estimated pre-petition claim, after
accounting for any setoffs, other credits and discounts thereto, shall be as mutually determined in
good faith by the Vendor and the Debtors (but such amount shall be used only for purposes of
this Order and shall not be deemed a claim allowed by this Court, and the rights of all parties in
interest to object to such claim shall be fully preserved until further order of this Court);

b. The amount and timing of any payment agreed to be paid in
satisfaction of such estimated pre-petition claim by the Debtors, subject to the terms and
conditions as set forth in this Order;

c. The Vendor’s agreement to provide goods and services to the
Debtors based upon the Customary Trade Terms (including, but not limited to, credit limits,
pricing, cash discounts, timing of payments, allowances, rebates, normal product mix and
availability and other applicable terms and programs), or such other trade terms as are agreed to
by the Debtors and the Vendor, and the Debtors’ agreement to pay the Vendor in accordance
with such terms;

d. The Vendor’s agreement not to file or otherwise assert against any
of the Debtors, their estates or any of their respective assets or property (real or personal) any
lien (a “Lien”) (regardless of the statute or other legal authority upon which such Lien is
asserted) related in any way to any remaining pre-petition amounts allegedly owed to the Vendor
by the Debtors arising from goods and services provided to the Debtors prior to the Petition
Date, and that, to the extent that the Vendor has previously obtained such a Lien, the Vendor
shall immediately take all necessary actions to release such Lien;

e. The Vendor’s acknowledgment that it has reviewed the terms and
provisions of this Order and consents to be bound thereby;

f. The Vendor’s agreement that it will not separately assert or
otherwise seek payment of any reclamation claims; and

g. If a Vendor which has received payment of a pre-petition claim
subsequently refuses to provide goods and services to the Debtors on Customary Trade Terms or
such other trade terms as are agreed to by the Debtors and the Vendor, then, without the need for
any further order of the Court, any payments received by the Vendor on account of such pre-
petition claim shall be deemed to have been in payment of any then outstanding post-petition
obligations owed to such Vendor. The Debtors may then take any and all appropriate steps to
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cause such Vendor to repay payments made to it on account of its pre-petition claim to the extent
that such payments exceed the post-petition amounts then owing to such Vendor.

7. The Banks are authorized, when requested by the Debtors, in the Debtors’
discretion, to honor and process checks or electronic fund transfers drawn on the Debtors’ bank
accounts to pay prepetition obligations authorized to be paid hereunder, whether such checks or
other requests were submitted prior to, or after, the Petition Date, provided that sufficient funds
are available in the applicable bank accounts to make such payments. The Banks may rely on
the representations of the Debtors with respect to whether any check or other transfer drawn or
issued by the Debtors prior to the Petition Date should be honored pursuant to this Order, and
any such Bank shall not have any liability to any party for relying on such representations by the
Debtors, as provided for in this Order.

8. A final hearing on the relief sought in the Motion, including, without

limitation, the Proposed 503(b)(9) Procedures, shall be conducted on ,

2017 at (ET). The deadline by which objections to entry of the Proposed Final Order

must be filed is , 2017 at 4:00 p.m. (ET). If no objections to entry of the

Proposed Final Order are timely filed, this Court may enter the Proposed Final Order without
further notice or a hearing.

9. Nothing in this Order (a) is intended or shall be deemed to constitute an
assumption of any agreement pursuant to section 365 of the Bankruptcy Code or an admission as
to the validity of any claim against the Debtors and their estates, (b) shall impair, prejudice,
waive or otherwise affect the rights of the Debtors and their estates with respect to the validity,
priority or amount of any claim against the Debtors and their estates, (c) shall impair, prejudice,

waive or otherwise affect the rights of the Debtors and their estates with respect to any and all
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claims or causes of action against any of the Vendors, or (d) shall be construed as a promise to
pay a claim.

10.  Notwithstanding anything to the contrary in this Order, any payment made
or to be made under this Order, and any authorization contained in this Order, shall be subject to
the requirements imposed on the Debtors under any order(s) of this Court approving the Debtors’
use of cash collateral and any budget in connection therewith.

11.  The Debtors are authorized to take any and all actions necessary to
effectuate the relief granted herein.

12.  The requirements of Bankruptcy Rule 6003(b) are satisfied.

13.  Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms
and conditions of this Order shall be effective and enforceable immediately upon its entry.

14.  This Court shall retain jurisdiction with respect to all matters arising from
or related to the implementation of this Order.

Dated: May ,2017
Wilmington, Delaware

United States Bankruptcy Judge
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EXHIBIT B

Proposed Final Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

MARSH SUPERMARKETS HOLDING,
LLC, et al. ,1

Case No. 17-11066 (__ )

Jointly Administered
Debtors.

N N N N N N N N

Ref. Docket No.

FINAL ORDER, PURSUANT TO SECTIONS 105(a), 363(b), 503(b),
1107(a) AND 1108 OF THE BANKRUPTCY CODE, (I) AUTHORIZING THE
DEBTORS TO PAY CERTAIN PREPETITION CLAIMS (A) ARISING UNDER
THE PERISHABLE AGRICULTURAL COMMODITIES ACT AND THE PACKERS
AND STOCKYARDS ACT OF 1921, (B) OF LIEN VENDORS, AND (C) OF CRITICAL
VENDORS AND SERVICE PROVIDERS, (II) AUTHORIZING BANKS TO HONOR
AND PROCESS CHECK AND ELECTRONIC TRANSFER REQUESTS RELATED
THERETO, (IIT) ESTABLISHING EXCLUSIVE PROCEDURES FOR THE
ASSERTION, RESOLUTION, ALLOWANCE, AND SATISFACTION OF CLAIMS
ARISING UNDER SECTION 503(b)(9) OF THE BANKRUPTCY CODE,
AND (IV) GRANTING CERTAIN RELATED RELIEF

Upon consideration of the motion (the “Motion”)* of the above-captioned debtors
and debtors in possession (collectively, the “Debtors™) for the entry of interim and final orders,
pursuant to sections 105(a), 363(b), 503(b), 1107(a) and 1108 of title 11 of the Bankruptcy Code,
(i) authorizing, but not directing, the Debtors, in their discretion, to pay, in the ordinary course of
business, (a) PACA/PASA Claims, (b) Lien Claims, and (c) Critical Vendor Claims, (ii)
authorizing the Banks to honor and process check and electronic transfer requests related to the

foregoing, and (iii) establishing exclusive procedures for the assertion, resolution, allowance, and

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Marsh Supermarkets Holding, LLC (1568); Marsh Merger Sub, LLC (8837); Marsh Supermarkets
Company, LLC (8179); A.L. Ross & Sons, LLC (3470); Contract Transport Holding, LLC (5675); Contract
Transport, LLC (3718); CT Logistics, LLC (9775); LoBill Foods, LLC (9461); Marsh Drugs Holding, LLC (5755);
Marsh Drugs, LLC (3717); Marsh International, LLC (0875); Marsh RE Property, LLC (0641); Marsh
Supermarkets, LLC (7924); MS Property, LLC (9199); Marsh Supermarkets of Illinois, LLC (6423); and O’Malia
Food Markets, LLC (5222). The mailing address for each of the Debtors is 9800 Crosspoint Blvd., Indianapolis,
Indiana 46256.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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satisfaction of claims asserted pursuant to section 503(b)(9) of the Bankruptcy Code in these
chapter 11 cases (“Asserted 503(b)(9) Claims”); and upon consideration of the Motion and all
pleadings related thereto, including the First Day Declaration; and due and proper notice of the
Motion having been given; and it appearing that no other or further notice of the Motion is
required; and it appearing that the Court has jurisdiction to consider the Motion in accordance
with 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order; and it appearing that this is a
core proceeding pursuant to 28 U.S.C. § 157(b)(2); and it appearing that venue of this proceeding
and the Motion is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that the relief
requested in the Motion and provided for herein is in the best interest of the Debtors, their

estates, and creditors; and after due deliberation and sufficient cause appearing therefor, IT IS

HEREBY ORDERED THAT:
1. The Motion is GRANTED on a final basis as set forth herein.
2. The Debtors are authorized, but not directed, in their discretion, to pay,

honor or otherwise satisfy PACA/PASA Claims in the ordinary course of their business up to an
aggregate amount of $3.6 million. Any PACA/PASA Vendor which accepts payment from the
Debtors in satisfaction of its valid PACA/PASA Claim will be deemed to have waived any and
all claims of whatever type, kind, or priority, against the Debtors, their property, their estates,
and any PACA Trust Assets or PASA Trust Assets, as applicable, but only to the extent that
payment has been received by such PACA/PASA Vendor on account of its PACA/PASA Claim.
3. The Debtors are authorized, but not directed, in their discretion, to pay,
honor or otherwise satisfy Lien Claims in the ordinary course of their business up to an aggregate

amount of $100,000.
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4, The Debtors are authorized, but not directed, in their discretion, to pay,
honor or otherwise satisfy Critical Vendor Claims in the ordinary course of their business up to
an aggregate amount of $6.2 million.

5. The Debtors are authorized, but not directed, in their discretion, to
condition the payment of a Vendor Claim on the agreement of the Vendor to continue supplying
goods and services to the Debtors on the Customary Trade Terms, or such other trade terms as
are agreed to by the Debtors and the Vendor.

6. The Debtors are authorized, but not directed, in their discretion, to enter
into Trade Agreements with the Vendors, including, without limitation, on the following terms:

a. The amount of the Vendor’s estimated pre-petition claim, after
accounting for any setoffs, other credits and discounts thereto, shall be as mutually determined in
good faith by the Vendor and the Debtors (but such amount shall be used only for purposes of
this Order and shall not be deemed a claim allowed by this Court, and the rights of all parties in
interest to object to such claim shall be fully preserved until further order of this Court);

b. The amount and timing of any payment agreed to be paid in
satisfaction of such estimated pre-petition claim by the Debtors, subject to the terms and
conditions as set forth in this Order;

c. The Vendor’s agreement to provide goods and services to the
Debtors based upon the Customary Trade Terms (including, but not limited to, credit limits,
pricing, cash discounts, timing of payments, allowances, rebates, normal product mix and
availability and other applicable terms and programs), or such other trade terms as are agreed to
by the Debtors and the Vendor, and the Debtors’ agreement to pay the Vendor in accordance
with such terms;

d. The Vendor’s agreement not to file or otherwise assert against any
of the Debtors, their estates or any of their respective assets or property (real or personal) any
lien (a “Lien”) (regardless of the statute or other legal authority upon which such Lien is
asserted) related in any way to any remaining pre-petition amounts allegedly owed to the Vendor
by the Debtors arising from goods and services provided to the Debtors prior to the Petition
Date, and that, to the extent that the Vendor has previously obtained such a Lien, the Vendor
shall immediately take all necessary actions to release such Lien;

e. The Vendor’s acknowledgment that it has reviewed the terms and

provisions of this Order and consents to be bound thereby;
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f. The Vendor’s agreement that it will not separately assert or
otherwise seek payment of any reclamation claims; and

g. If a Vendor which has received payment of a pre-petition claim
subsequently refuses to provide goods and services to the Debtors on Customary Trade Terms or
such other trade terms as are agreed to by the Debtors and the Vendor, then, without the need for
any further order of the Court, any payments received by the Vendor on account of such pre-
petition claim shall be deemed to have been in payment of any then outstanding post-petition
obligations owed to such Vendor. The Debtors may then take any and all appropriate steps to
cause such Vendor to repay payments made to it on account of its pre-petition claim to the extent
that such payments exceed the post-petition amounts then owing to such Vendor.

7. The Banks are authorized, when requested by the Debtors, in the Debtors’
discretion, to honor and process checks or electronic fund transfers drawn on the Debtors’ bank
accounts to pay prepetition obligations authorized to be paid hereunder, whether such checks or
other requests were submitted prior to, or after, the Petition Date, provided that sufficient funds
are available in the applicable bank accounts to make such payments. The Banks may rely on
the representations of the Debtors with respect to whether any check or other transfer drawn or
issued by the Debtors prior to the Petition Date should be honored pursuant to this Order, and
any such Bank shall not have any liability to any party for relying on such representations by the
Debtors, as provided for in this Order.

8. The following procedures (the “503(b)(9) Procedures”) are hereby
authorized and approved in their entirety and shall apply to all Asserted 503(b)(9) Claims:

(a) Any person or entity (a “503(b)(9) Claimant”) asserting a claim pursuant
to section 503(b)(9) of the Bankruptcy Code shall prepare a proof of claim (a “Proof of
503(b)(9) Claim™), using the form attached hereto as Exhibit 1 (the “Proof of 503(b)(9) Claim
Form”), that is written in the English language and sets forth (a) the alleged value (in
denominated lawful currency of the United States) of the goods that the 503(b)(9) Claimant
contends that the Debtors received within twenty days prior to the Petition Date; (b)
documentation, including invoices, receipts, bills of lading and the like, identifying the goods for
which the claim is being asserted; (c) documentation identifying which of the Debtors such
goods were shipped to, the date such goods were received by such Debtors, and the alleged value
of such goods; and (d) a statement indicating (i) whether the value of such goods listed in the

Proof of 503(b)(9) Claim represents a combination of services and goods, (ii) if applicable, the
percentage of alleged value related to services and related to goods, and (iii) whether the
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503(b)(9) Claimant has filed any other claim against any Debtor regarding the goods underlying
the Proof of 503(b)(9) Claim.

(b) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, all Proofs of 503(b)(9) Claims shall be filed
with the claims and noticing agent in connection with these chapter 11 cases, Prime Clerk LLC
(“Prime Clerk™), in person at or by mail, hand delivery, or overnight courier to the following
address so as to be received by Prime Clerk no later than 30 days after the Proposed Final Order
is entered by the Court (the “503(b)(9) Claim Filing Deadline”): Marsh Supermarkets Holding,
LLC Claims Processing Center, c¢/o Prime Clerk LLC, 830 Third Avenue, 31 Floor, New York,
NY 10022 Unless otherwise ordered by the Court, all 503(b)(9) Claimants shall be forever
barred from asserting a claim pursuant to section 503(b)(9) of the Bankruptcy Code after the
expiration of the 503(b)(9) Claim Filing Deadline.

(©) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, the Debtors shall have 90 days after the
503(b)(9) Claim Filing Deadline to subsequently file with the Court any objections (“503(b)(9)
Claim Objections”) to the Asserted 503(b)(9) Claims (the “503(b)(9) Claim Objection
Deadline”). To the extent that the Debtors do not file a 503(b)(9) Claim Objection with respect
to a particular Asserted 503(b)(9) Claim on or before the 503(b)(9) Claim Objection Deadline,
such claim shall be deemed allowed without the need for further action of the Debtors and their
estates or the applicable 503(b)(9) Claimant.

(d) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, 503(b)(9) Claimants shall have 30 days from the
503(b)(9) Claim Objection Deadline to file with the Court and serve any responses (“503(b)(9)
Claim Objection Responses”) to any 503(b)(9) Claim Objections (the “503(b)(9) Claim
Objection Response Deadline”).

(e) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, any 503(b)(9) Claim Objections not
consensually resolved by the Debtors and the applicable 503(b)(9) Claimants shall be heard by
the Court at the next omnibus hearing in these chapter 11 cases that is not less than 30 days
following the 503(b)(9) Claim Objection Response Deadline (the “503(b)(9) Claim Objection
Hearing”).

) Except as otherwise ordered by the Court or agreed, in writing, by the
Debtors and the applicable 503(b)(9) Claimants, the Debtors shall have until 4:00 p.m. (ET) the
day prior to the deadline to file the agenda for the 503(b)(9) Claim Objection Hearing to file with
the Court and serve any replies to any 503(b)(9) Claim Objection Responses (the “503(b)(9)
Claim Objection Reply Deadline”).

(2) The Debtors are authorized, but not required, to negotiate, in their sole
discretion, with any 503(b)(9) Claimant to resolve any 503(b)(9) Claim Objection and 503(b)(9)
Claim Objection Response, and except as otherwise provided in another order of the Court,
approval of any such resolution shall be subject to entry of an order of the Court approving the
same.
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(h) To the extent an Asserted 503(b)(9) Claim is allowed, such Asserted
503(b)(9) Claim shall be satisfied solely pursuant to and as set forth in such plan of
reorganization or liquidation as may be confirmed by the Court in these chapter 11 cases, and in
the event that such a plan is not confirmed, then pursuant to any order of the Court addressing
the treatment in these chapter 11 cases of allowed claims pursuant to section 503(b)(9) of the
Bankruptcy Code; provided, however, that if a 503(b)(9) Claimant is a party to an executory
contract that is assumed in these chapter 11 cases, nothing herein shall prevent payment in full of
any cure amount associated with such contract.

(1) Nothing in the 503(b)(9) Procedures is intended or shall be deemed to
impair, prejudice, waive or otherwise affect (i) any rights of the Debtors and their estates with
respect to setoff or recoupment or under section 502(d) of the Bankruptcy Code or (ii) any rights
and remedies of the Debtors and their estates with respect to actions under chapter 5 of the
Bankruptcy Code.

9. Effective as of the Petition Date, the 503(b)(9) Procedures shall be the sole
and exclusive method for the assertion, resolution, allowance, and satisfaction of any Asserted

503(b)(9) Claims; provided, however, that the 503(b)(9) Procedures are not intended and shall

not be deemed to limit or otherwise affect the rights of the Debtors under this Order to pay,
honor or otherwise satisfy Vendor Claims as provided for herein.

10. The 503(b)(9) Claimants shall be prohibited from utilizing any other
means for the assertion, resolution, allowance, or satisfaction of any Asserted 503(b)(9) Claims,
including, without limitation, the filing of a motion for allowance or to compel payment of any
Asserted 503(b)(9) Claims.

11.  The Proof of 503(b)(9) Claim Form in substantially the form attached
hereto as Exhibit 1 is hereby approved in all respects.

12.  Within three business days of the entry of this Order, the Debtors shall
serve on all parties known to have sold goods to any of the Debtors within the six months
preceding the Petition Date a notice of the 503(b)(9) Claim Filing Deadline in substantially the
form attached hereto as Exhibit 2 (the “503(b)(9) Claim Filing Deadline Notice”’), which notice

is hereby approved and constitutes adequate and sufficient notice of the 503(b)(9) Claim Filing
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Deadline, together with a copy of the Proof of 503(b)(9) Claim Form. The 503(b)(9) Claim
Filing Deadline Notice served pursuant to this paragraph shall specify the actual date of the
503(b)(9) Claim Filing Deadline.

13. The Debtors are hereby authorized to provide supplemental mailings of
the 503(b)(9) Claim Filing Deadline Notice (together with a copy of the Proof of 503(b)(9)
Claim Form) at any time as may be necessary, including, without limitation, when (a) notices are
returned by the post office with forwarding addresses, (b) certain parties acting on behalf of
parties in interest decline to pass along notices to such interested parties and instead return such
interested parties’ names and addresses to the Debtors for direct mailing by the Debtors, and (c)
additional potential claimants subsequently become known to the Debtors, and the 503(b)(9)
Claim Filing Deadline with respect to any such supplemental mailings shall be not less than 30
days after the particular supplemental mailing, and any 503(b)(9) Claim Filing Deadline Notice
served pursuant to this paragraph shall specify the actual date of the 503(b)(9) Claim Filing
Deadline with respect to such supplemental mailing. Notwithstanding the foregoing, the Debtors
shall not be required to provide any additional notice to any party to whom the Debtors mailed
the 503(b)(9) Claim Filing Deadline Notice in accordance with the terms of this Order and such
notice was returned to the Debtors as undeliverable without a forwarding address.

14. The Debtors may fill in, or cause to be filled in, any missing dates and
other information, correct any typographical errors, conform the provisions thereof to the
provisions of this Order, and make such other, non-material changes to the 503(b)(9) Claim
Filing Deadline Notice or the Proof of 503(b)(9) Claim Form as the Debtors deem necessary or

appropriate.
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15. On the date the Debtors commence their initial service of the 503(b)(9)
Claim Filing Deadline Notice (the “Service Date”), the Debtors shall also file on the docket of
these chapter 11 cases a copy of the 503(b)(9) Claim Filing Deadline Notice that specifies the
actual date of the 503(b)(9) Claim Filing Deadline. On or prior to the Service Date, the Debtors
shall post the Proof of 503(b)(9) Claim Form and 503(b)(9) Claim Filing Deadline Notice on the

website (https://cases.primeclerk.com/marsh) established by Prime Clerk for these chapter 11

cases.

16.  All time periods set forth in this Order shall be calculated in accordance
with Bankruptcy Rule 9006(a).

17.  Nothing in this Order (a) is intended or shall be deemed to constitute an
assumption of any agreement pursuant to section 365 of the Bankruptcy Code or an admission as
to the validity of any claim against the Debtors and their estates, (b) shall impair, prejudice,
waive or otherwise affect the rights of the Debtors and their estates with respect to the validity,
priority or amount of any claim against the Debtors and their estates, (c) shall impair, prejudice,
waive or otherwise affect the rights of the Debtors and their estates with respect to any and all
claims or causes of action against any of the Vendors, or (d) shall be construed as a promise to
pay a claim.

18.  Notwithstanding anything to the contrary in this Order, any payment made
or to be made under this Order, and any authorization contained in this Order, shall be subject to
the requirements imposed on the Debtors under any order(s) of this Court approving the Debtors’
use of cash collateral and any budget in connection therewith.

19.  The Debtors are authorized to take any and all actions necessary to

effectuate the relief granted herein.
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20.  The requirements of Bankruptcy Rule 6003(b) are satisfied.

21.  Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms
and conditions of this Order shall be effective and enforceable immediately upon its entry.

22. This Court shall retain jurisdiction with respect to all matters arising from
or related to the implementation of this Order.

Dated: , 2017
Wilmington, Delaware

United States Bankruptcy Judge
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EXHIBIT 1

Proof of 503(b)(9) Claim Form
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Proof of 503(b)(9) Claim Form

Marsh Supermarkets Holding, LLC, et al., Case No. 17-11066 ( ), Jointly Administered

11 U.S.C. § 503(b)(9) provides that “[a]fter notice and a hearing, there shall be allowed administrative expenses. . . including . . . the value of any goods received by the
debtor within 20 days before the date of commencement of a [bankruptcy case] in which the goods have been sold to the debtor in the ordinary course of such debtor’s
business.” Your receipt of this form does not mean you hold a claim that is entitled to treatment pursuant to this section.

Claimants should submit a signed original of this form in order to assert a claim pursuant to section 503(b)(9) of the Bankruptcy Code, together with the
accompanying documentation required pursuant to the order of the Bankruptcy Court establishing procedures for the assertion, resolution, allowance and
satisfaction of any claims asserted pursuant to section 503(b)(9) of the Bankruptcy Code [Docket No. **], in person or by mail, hand delivery, or overnight
courier, to the following address:

Marsh Supermarkets Holding, LLC Claims Processing Center
c/o Prime Clerk LLC

830 Third Avenue, 3rd Floor

New York, NY 10022

Debtor against which claim is asserted: (Check Only One)

O Marsh Supermarkets Holding, LLC (Case No. 17-11066) ( ) O Marsh International, LLC (Case No. 17-11076) ( )
O A. L. Ross & Sons, LLC (Case No. 17-11069) ( ) O Marsh Merger Sub, LLC (Case No. 17-11067) ( )
O Contract Transport Holding, LLC ~ (Case No. 17-11070) ( ) O Marsh RE Property, LLC (Case No. 17-11077) ( )
O Contract Transport, LLC (Case No. 17-11071) ( ) O Marsh Supermarkets Company, LLC  (Case No. 17-11068) ( )
O CT Logistics, LLC (Case No. 17-11072) ( ) O Marsh Supermarkets of Illinois, LLC (Case No. 17-11080) ( )
O Lobill Foods, LLC (Case No. 17-11073) ( ) O Marsh Supermarkets, LLC (Case No. 17-11078) ( )
O Marsh Drugs Holding, LLC (Case No. 17-11074) ( ) O MS Property, LLC (Case No. 17-11079) ( )
O Marsh Drugs, LLC (Case No. 17-11075) ( ) O O’Malia Food Markets, LLC (Case No. 17-11081) ( )

NOTE: This form must be delivered to Prime Clerk at the above-referenced address on or prior to [*], 2017. This form may be submitted in person or by mail,
hand delivery, or overnight courier. Facsimile, email or other electronic submissions will not be accepted. Requests shall be deemed filed when actually received
by Prime Clerk.

Name of Creditor: Check this box if you are aware that anyone else has filed a proof of claim
(the person or other entity to whom the debtor owes money or relating to your claim. Attach a copy of statement giving particulars.
property) Check this box if you have asserted a reclamation demand for any of the

Goods referenced on this claim form. Attach statement identifying

any such goods.
Name and Address Where Notices Should Be Sent:

[] Check this box if you have filed any other claim against any of the Debtors
regarding the goods underlying your claim asserted herein.

[] Check this box if the alleged value of the goods underlying your claim asserted
herein represents a combination of goods and services. If you checked this box,
provided the percentage of alleged value related to services and to goods on the
following line:

Telephone No.:

ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR Check here if this claim: [ replaces O amends
IDENTIFIES DEBTOR: a previously filed claim, dated:

1. TOTAL AMOUNT OF SECTION 503(b)(9) CLAIM: §

2. DATE GOODS WERE RECEIVED BY THE DEBTOR:
Attach proof of delivery of such goods.

3. BRIEF DESCRIPTION OF CLAIM AND GOODS:

Attach particular invoices for which any of the amounts described in this form was applied.

4. SUPPORTING DOCUMENTS: Attach copies of supporting documents, such as invoices, receipts, bills Penalty for presenting fraudulent
of lading and the like, identifying the goods for which the claim is being asserted, which of the Debtors such goods were claim: Fine of up to $500,000 or
shipped to, the date such goods were received by such Debtors, and the alleged value of such goods. DO NOT SEND imprisonment for up to 5 years, or both.
ORIGINAL DOCUMENTS. If the documents are not available, explain. Any attachments must be 8-1/2” by 11”. 18 US.C. §§ 152 and 3571.

5. DATE-STAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped,
self-addressed envelope and copy of this proof of claim.

6. ORDINARY COURSE CERTIFICATION: By signing this claim form, you are certifying that the goods,
for which payment is sought hereby, were sold to the Debtors in the ordinary course of the Debtors’ business and were
received by the Debtors within twenty days prior to May 11, 2017, as required by 11 U.S.C. § 503(b)(9).

Print the name and title, if any, of the creditor or other person authorized
to file this claim (attach copy of power of attorney, if any)

Date Name Title Signature
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EXHIBIT 2

503(b)(9) Claim Filing Deadline Notice

01:21893240.1

314



AMERICAN BANKRUPTCY INSTITUTE

Case 17-11066-BLS Doc 10 Filed 05/11/17 Page 51 of 52

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

)
)
)
MAIRSH SUPERMARKETS HOLDING, LLC,et ) Case No. 17-11066 (__ )
al., )
) Jointly Administered
Debtors. )
)

Ref. Docket No.

NOTICE OF ENTRY OF ORDER ESTABLISHING (I) EXCLUSIVE PROCEDURES
FOR THE ASSERTION, RESOLUTION, ALLOWANCE, AND SATISFACTION OF CLAIMS
ARISING UNDER SECTION 503(b)(9) OF THE BANKRUPTCY CODE AND
(IT) BAR DATE FOR FILING PROOFS OF CLAIM FOR CLAIMS ASSERTED
PURSUANT TO SECTION 503(b)(9) OF THE BANKRUPTCY CODE

PLEASE TAKE NOTICE that on May 11, 2017 (the “Petition Date”), the above-
captioned affiliated debtors and debtors in possession (collectively, the “Debtors™) each filed a voluntary
petition in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) for
relief under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy
Code”).

PLEASE TAKE NOTICE that on *, 2017, the Bankruptcy Court entered an order
[Docket No. *] (the “Order”)” establishing exclusive procedures (the “503(b)(9) Procedures”) for the
assertion, resolution, allowance, and satisfaction of claims asserted pursuant to section 503(b)(9) of the
Bankruptcy Code in these chapter 11 cases (“Asserted 503(b)(9) Claims”). Pursuant to the Order, any
person or entity (a “503(b)(9) Claimant”) asserting a claim pursuant to section 503(b)(9) of the
Bankruptcy Code shall prepare a proof of claim (a “Proof of 503(b)(9) Claim”), using the form attached
hereto (the “Proof of 503(b)(9) Claim Form”), that is written in the English language and sets forth (a)
the alleged value (in denominated lawful currency of the United States) of the goods that the 503(b)(9)
Claimant contends that the Debtors received within twenty days prior to the Petition Date; (b)
documentation, including invoices, receipts, bills of lading and the like, identifying the goods for which
the claim is being asserted; (c) documentation identifying which of the Debtors such goods were shipped
to, the date such goods were received by such Debtors, and the alleged value of such goods; and (d) a
statement indicating (i) whether the value of such goods listed in the Proof of 503(b)(9) Claim represents

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Marsh Supermarkets Holding, LLC (1568); Marsh Merger Sub, LLC (8837); Marsh Supermarkets
Company, LLC (8179); A.L. Ross & Sons, LLC (3470); Contract Transport Holding, LLC (5675); Contract
Transport, LLC (3718); CT Logistics, LLC (9775); LoBill Foods, LLC (9461); Marsh Drugs Holding, LLC (5755);
Marsh Drugs, LLC (3717); Marsh International, LLC (0875); Marsh RE Property, LLC (0641); Marsh
Supermarkets, LLC (7924); MS Property, LLC (9199); Marsh Supermarkets of Illinois, LLC (6423); and O’Malia
Food Markets, LLC (5222). The mailing address for each of the Debtors is 9800 Crosspoint Blvd., Indianapolis,
Indiana 46256.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Order. To
the extent any summary of, or reference to the terms and conditions of, the Order provided in this notice conflicts
with the actual terms and conditions of the Order, the actual terms and conditions of the Order shall control.
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a combination of services and goods, (ii) if applicable, the percentage of alleged value related to services
and related to goods and (iii) whether the 503(b)(9) Claimant has filed any other claim against any Debtor
regarding the goods underlying the Proof of 503(b)(9) Claim.

PLEASE TAKE NOTICE that effective as of the Petition Date, the 503(b)(9)
Procedures shall be the sole and exclusive method for the assertion, resolution, allowance, and
satisfaction of any Asserted 503(b)(9) Claims, and any 503(b)(9) Claimants shall be prohibited from
utilizing any other means for the assertion, resolution, allowance, and satisfaction of any Asserted
503(b)(9) Claims, including, without limitation, the filing of a motion for allowance or to compel
payment of any Asserted 503(b)(9) Claims.

PLEASE TAKE NOTICE that except as otherwise ordered by the Court or agreed, in
writing, by the Debtors and the applicable 503(b)(9) Claimants, all Proofs of 503(b)(9) Claims shall be
filed with the claims and noticing agent in connection with these chapter 11 cases, Prime Clerk LLC
(“Prime Clerk”), in person at or by mail, hand delivery, or overnight courier to the following address so
as to be received by Prime Clerk no later than 30 days after the Proposed Final Order is entered by the
Court (the “503(b)(9) Claim Filing Deadline”): Marsh Supermarkets Holding, LLC Claims Processing
Center, c/o Prime Clerk LLC, 830 Third Avenue, 3™ Floor, New York, NY 10022. All 503(b)(9)
Claimants shall be forever barred from asserting a claim pursuant to section 503(b)(9) of the

Bankruptcy Code after the expiration of the 503(b)(9) Claim Filing Deadline.

PLEASE TAKE NOTICE that a copy of the Order and the Proof of 503(b)(9) Claim
Form can be obtained free of charge on the website of Prime Clerk at https://cases.primeclerk.com/marsh.

PLEASE TAKE NOTICE that the fact that you have received this notice does not
mean that you have a claim pursuant to section 503(b)(9) of the Bankruptcy Code in these chapter 11
cases or that the Debtors believe you have a claim.

Dated: *,2017 YOUNG CONAWAY STARGATT & TAYLOR, LLP
Wilmington, DE

Robert S. Brady (No. 2847)
Michael R. Nestor (No. 3526)
Robert F. Poppiti, Jr. (No. 5052)
Ashley E. Jacobs (No. 5635)
Shane M. Reil (No. 6195)
Rodney Square

1000 North King Street
Wilmington, DE 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1256

Proposed Counsel to the Debtors
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