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FORGOTTON AND OVERLOOKED ISSUES IN CHAPTER 7 

2015 Detroit Consumer Bankruptcy Conference 

Prepared by:  Hon. James W. Boyd, 
 U.S. Bankruptcy Court, W.D. of Michigan 

Case Reopening in Chapter 7 

A.  What are the consequences of closing a case in the first place? 

1. The court must close the case upon it being fully administered.  11 U.S.C. 
§ 350(a); Fed. R. Bankr. P. 5009. 

2. The court does not close the case until the trustee has been discharged; 
accordingly, upon closure, there is no trustee. 11 U.S.C. § 350(a).

3. Property that was scheduled and is not otherwise administered is deemed 
abandoned at the time of closing.  11 U.S.C. § 554(c). 

4. Property of the estate that was not scheduled and is not administered 
retains its status as “property of the estate” after closing.  11 U.S.C. 
§ 554(d). 

5. The automatic stay terminates upon closing except with respect to property 
that retains its status as “property of the estate.”  11 U.S.C. § 362(c). 

6. If the applicable limitation periods have not already run, closing terminates 
many of the trustee’s avoidance and recovery powers.  See 11 U.S.C. 
§ 546(a)(2), § 549(d)(2), and § 550(f)(2).

7. Closing may terminate the ability to request revocation of discharge under 
§ 727(d)(2) and (d)(3).  See 11 U.S.C. § 727(e)(2). 

8. The purpose of an open “case” is to provide for bankruptcy administration.  
“If there is no bankruptcy administration that is associated with a particular 
civil proceeding being considered by the court, there is no reason in 
principle for the ‘case’ to be open.” In re Menk, 241 B.R. 896, 910 (9th Cir. 
B.A.P. 1999) (citing 3 Collier ¶ 350.03[4]).   “In these situations, which do 
not concern administration of the case, a motion to reopen may not be 
necessary for the court to render a decision; these issues clearly are within 
the court’s jurisdiction under section 1334 of title 28.  However, many courts 
require that a motion to . . . reopen be filed, if only to provide a mechanism 
to instruct the clerk to retrieve a case filed from storage.  If a motion to 
reopen is required in such circumstances, it should be granted as a matter 
of course.”  Id. (quoting 3 Collier ¶ 350.03[4]). 

9. 28 U.S.C. § 1334(b) “arising under” jurisdiction survives the closing of the 
bankruptcy case in various circumstances, such as:  (a) § 362(k) damage 
issues; (b) issues of dischargeabilty of particular debts; (c) issues of 
compensation and sanctions; (d) equitable subordination; (e) interpretation 
of prior court orders; (f) contempt proceedings, etc.  These are two party 
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disputes that do not involve administration of the estate. However, in most 
courts, it is common practice to reopen the case for adjudication of these 
issues, even if reopening is not technically necessary. 

B. When, and under what circumstances, may a case be reopened? 

1. “A case may be reopened in the court in which such case was closed to 
administer assets, to accord relief to the debtor, or for other cause”.  11 
U.S.C. § 350(b).  Section 350(b) confers upon the bankruptcy court’s broad 
discretion in determining whether to reopen a case and its decision to grant 
or deny a motion to reopen is binding absent a clear abuse of discretion.  
Mead v. Helm, 865 F.2d 1268 (6th Cir. Jan. 4, 1989) (unpublished table 
opinion) (citing In re Rosinski, 759 F.2d 539, 540-41 (6th Cir. 1985)). 

a. A case may be reopened to administer assets: 

i. Unscheduled assets.  But what if they were scheduled?  Where 
assets were scheduled and not administered, they were 
abandoned under 11 U.S.C. § 554(c).  The abandonment was not 
a technical abandonment and the reopening of the case did not 
undo the abandonment.  However, the trustee could seek to set 
aside the abandonment under Fed. R. Bankr. P. 9024 and Fed. 
R. Civ. P. 60(b).  Olson v. Aegis Mortgage Corp. (In re Bloxsom), 
389 B.R. 52 (Bankr. W.D. Mich. 2008). 

ii. Newly discovered assets. 
iii. Concealed assets. 

b.  A case may be reopened for cause. 

i. Cause existed to reopen case to determine scope of the debtor’s 
discharge.  Although the state court had concurrent jurisdiction, 
the bankruptcy court allowed reopening to make the bankruptcy 
court’s jurisdiction available to the creditor.  In re Steward, 509 
B.R. 123 (Bankr. W.D. Mich. 2014). 

c. A case may be reopened to determine a § 523(a) dischargeability 
question, as a complaint to determine dischargeability other than under 
§ 523(c) may be filed at any time.

i. Case reopened to allow omitted creditor to file an adversary 
proceeding to address the dischargeabilty of a debt.  In re Wilson, 
511 B.R. 103 (Bankr. E.D. Mich. 2014). 
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ii. But, reopening to add “an omitted creditor in a no asset case 
where dischargeability is not challenged ‘is for all practical 
purposes a useless gesture.’”  In re Delicruz, 300 B.R. 669, 678 
(Bankr. E.D. Mich. 2003) (quoting Zirnhelt v. Madaj (In re Madaj), 
149 F.3d 467, 468, 471 n.4 (6th Cir. 1998)). 

iii. Bankruptcy courts and state courts have concurrent jurisdiction 
over nondischargeabiilty determinations, other than those 
brought under § 523(a)(2), (4), and (6).  11 U.S.C. § 523(c); In re 
Steward, 509 B.R. 123, 126 (Bankr. W.D. Mich. 2014).

d. A case may be reopened to accord relief to the debtor. 

i. A lien avoidance claim under § 522(f) may be sufficient to accord 
such relief.

ii. To add an omitted creditor; but it is unnecessary in a no asset 
case unless the omitted debt is of the kind specified in 
§ 523(a)(2), (4), or (6).  In re Wilson, 511 B.R. 103, 105-06 (Bankr. 
E.D. Mich. 2014) (citing Zirnhelt v. Madaj (In re Madaj), 149 F.3d 
467, 468, 472 (6th Cir. 1998)). 

e. A motion to reopen may be made by the debtor or any party in interest. 

i. There is a split of authority as to whether a former trustee may 
move to reopen the case. 

a) In re Caswell, 2014 WL 1364835 (Bankr. W.D. Mich. Apr. 
4, 2014) (denying trustee’s request to set aside the final 
decree).

b) In the Western District of Michigan, motions to reopen are 
brought by the U.S. Trustee, which is then given the 
authority to appoint a trustee if necessary.  Fed. R. Bankr. 
P. 5010. 

c) Other courts hold that the former trustee is a party in 
interest and may seek reopening.  In re Winebrenner, 170 
B.R. 878 (Bankr. E.D. Va. 1994). 

f. The fee to file a motion to reopen is $260.  28 U.S.C. § 1930.  

i. This fee must be charged when a case has been closed without 
a discharge being granted. 

ii. The court may waive or defer this fee, or require that fee be paid 
from additional assets. 
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iii. This fee must not be charged if: (1) the reopening is to permit the 
filing of a complaint to determine dischargeability under Rule 
4007(b); (2) the debtor filed the motion based upon alleged 
violation of discharge injunction; or (3) the reopening is to correct 
an administrative error.  
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Discharge Issues in Chapter 7 

A. What is the effect of a discharge?  Section 524(a) provides that a discharge: 

1. “[V]oids any judgment at any time obtained, to the extent that such judgment 
is a determination of the personal liability of the debtor with respect to any 
debt discharged . . . whether or not the discharge of such debt is waived;”  
11 U.S.C. § 524(a)(1). 

2. “[O]perates as an injunction against the commencement or continuation of 
an action, the employment of process, or an act to collect, recover or offset 
any such debt as a personal liability of the debtor, whether or not discharge 
of such debt is waived;”  11 U.S.C. § 524(a)(2). 

B. When must the discharge be granted? 

1. Under Rule 4004(c)(1), “on expiration of the times fixed for objecting to 
discharge and for filing a motion to dismiss the case under Rule 1017(e), 
the court shall forthwith grant the discharge” unless: 

a. The debtor is not an individual; 
b. An objection to discharge under § 727(a)(8) or (a)(9) has been 

filed and not decided in debtor’s favor; 
c. The debtor has filed a waiver under § 727(a)(10); 
d. A § 707 motion to dismiss is pending; 
e. A motion to extend the time to object to discharge is pending; 
f. A motion to extend the time for filing a motion to dismiss the case 

under Rule 1017(e)(1) is pending; 
g. The debtor has not paid the filing fee; 
h. The debtor has not filed statement concerning completion of 

personal financial management course. 
i. A motion to delay discharge under § 727(a)(12) is pending; 
j. A motion to enlarge time to file a reaffirmation agreement under 

Rule 4008(a) is pending; 
k. A presumption is in effect under § 524(m) that a reaffirmation 

agreement is an undue hardship and a hearing on the 
presumption has not been concluded; or 

l. A motion to delay discharge is pending, because the debtor has 
not filed all tax documents required under § 521(f). 

2. Under Rule 4004(c)(2), “on motion of the debtor, the court may defer the 
entry of an order granting a discharge for 30 days and, on motion within 
that, the court may defer entry of the order to a date certain.”
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C.  The entry of the discharge order has practical consequences, such as: 

1. A reaffirmation agreement must be entered into before the granting of the 
discharge.  11 U.S.C. § 524(c)(1).  [Note that Rule 4008 imposes a deadline 
for filing reaffirmation agreements, but it may be extended by the court.  
Fed. R. Bankr. P. 4008(a) & 9006(b)(3).] 

2. Upon conversion of a chapter 7 case to chapter 13, a discharge shall not 
be entered in the chapter 13 case if the debtor received a discharge in a 
chapter 7 case during the 4 year period preceding the order for relief.  11 
U.S.C. § 1328(f). 

3. Terminates the automatic stay under 11 U.S.C. § 362(c)(2)(c). 

D. Can the debtor waive his or her own chapter 7 discharge?  Yes.  11 U.S.C. 
§ 727(a)(10) provides that no discharge will be granted “if the court approves a 
written waiver of discharge executed by the debtor after the order for relief under 
this chapter.”  But, a debtor may not waive his or her discharge after it has been 
entered.  In re Williams, 2014 WL 6774252 (Bankr. W.D. Mich. Nov. 26, 2014). 

E. If a reaffirmation agreement was “entered into” after the discharge was issued, can 
relief be granted?  Sometimes.  Bankruptcy Rule 9024, incorporating Fed. R. Civ. 
P. 60, applies.  If the debtor (or creditor) can meet the requirements of Rule 60, 
then relief may be granted.   See In re Smith, 467 B.R. 122 (Bankr. W.D. Mich. 
2012).

F. Can the Debtor execute a waiver of one debt pursuant to 11 U.S.C. § 727(a)(10)?
Yes.  “Section 727(a)(10) contains no textual limitation on partial waivers of 
dischargeability, nor is there any textual indication that such a limitation is intended 
. . . .  Accordingly, we decline to require valid waivers of discharge to waive all 
debts under § 727(a)(10) . . . .”   Lichtenstein v. Barbanel, 161 F. App’x 461, 465 
(6th Cir. Dec. 20, 2005) (unpublished opinion). 

G. Post-discharge, can a debtor be named as a nominal defendant in a state court 
action against the debtor’s insurance company?   Yes.  The discharge does not 
extinguish the claim, but eliminates an action against the debtor to collect on the 
claim as a personal obligation of the debtor.  In re Livensparger, 2015 WL 1803922 
(Bankr. W.D. Mich. 2015).   Also, note M.C.L. § 500.3006, which requires liability 
policies in Michigan to include “a provision that the insolvency or bankruptcy of the 
person insured shall not release the insurer from the payment of damages for injury 
sustained or loss occasioned during the life of such policy.” 
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Section 366– Utility service 

 Section 366(a) of the Bankruptcy Code protects debtors by providing that “a utility 

may not alter, refuse, or discontinue service to, or discriminate against, the trustee or the 

debtor solely on the basis of the commencement of a case …”1 In other words, utility 

companies must supply service to a debtor regardless of the debtor’s pay history. 

However, § 366(b) mitigates the risk to the utility by allowing the utility to “alter, refuse, 

or discontinue service” 20 days after the petition if a debtor does not furnish adequate 

assurance of future payment.  

The request for deposit is often made by the utility company, but the onus is on the 

debtor to timely provide the adequate assurance payment. If the adequate assurance 

requested by the utility is deemed too high, § 366(b) allows the debtor to request a 

reasonable modification of the amount. 

                                            
1 Specifically, § 366 states in part:  

(a) Except as provided in subsections (b) and (c) of this section, a utility may not alter, refuse, or 
discontinue service to, or discriminate against, the trustee or the debtor solely on the basis of the 
commencement of a case under this title or that a debt owed by the debtor to such utility for 
service rendered before the order for relief was not paid when due. 
(b) Such utility may alter, refuse, or discontinue service if neither the trustee nor the debtor, within 
20 days after the date of the order for relief, furnishes adequate assurance of payment, in the form 
of a deposit or other security, for service after such date. On request of a party in interest and after 
notice and a hearing, the court may order reasonable modification of the amount of the deposit or 
other security necessary to provide adequate assurance of payment. 
(c)(1)(A) For purposes of this subsection, the term “assurance of payment” means— 

(i) a cash deposit; 
(ii) a letter of credit; 
(iii) a certificate of deposit; 
(iv) a surety bond; 
(v) a prepayment of utility consumption; or 
(vi) another form of security that is mutually agreed on between the utility and 
the debtor or the trustee. 

(B) For purposes of this subsection an administrative expense priority shall not constitute an 
assurance of payment. 
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 “In determining if a debtor has provided adequate assurance of payment to a 

utility, the Court is ‘afforded significant discretion’ and must look at the facts of the 

case.” In re Astle, 338 B.R. 855, 861 (Bankr. D. Idaho 2006) (citing Virginia Elec. & 

Power Co. v. Caldor, Inc., 117 F.3d 646, 650 (2d Cir. 1997).  

In Virginia Elec. & Power Co. v. Cunha (In re Cunha), 1 B.R. 330 (Bankr. E.D. 

Va. 1979), the court found that adequate assurance in a consumer case is an amount 

which protects a debtor from discrimination while also providing a utility assurance of 

future payment. The court reasoned that “a stern policy of prompt payment for service or 

immediate curtailment may offer greater protection and be fairer, too, to the debtor who 

obviously is hard pressed to produce a cash deposit so soon after his financial collapse.” 

Cunha, 1 B.R. at 333. Moreover, a deposit provided to a utility need not provide 

complete assurance of payment. Cunha, 1 B.R. at 333.  

A deposit equal to two months of the debtor’s average monthly usage for the 

previous year is a typical request. But, if a debtor seeks to modify the request, other facts 

may come into play, such as the time of year that the bankruptcy is filed (heating bills 

being less in the summer) and the ability of the debtor to pay the deposit.  

With or without a deposit, under § 366, a utility may follow state law procedures 

to terminate service (after the 20 day period expires), if a debtor fails to pay a post-

petition utility bill. Robinson v. Mich. Consol. Gas Co. Inc., 918 F.2d 579 (6th Cir. 1990). 

No permission is required for termination, because § 366 is an exception to the automatic 

stay of § 362. See In re Speer, 2015 Bankr. LEXIS 2063, *7 (Bankr. D. Conn. June 24, 

2015) (quoting In re Jones, 369 B.R. 745, 749 (B.A.P. 1st Cir. 2007) (“a debtor's failure 
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to pay postpetition utility bills allows a utility to terminate a debtor’s service ‘without 

requesting permission from the bankruptcy court’”).2 

 

 

Loan Modifications 

Because a motion to approve a loan modification does not amount to an actual 

dispute, bankruptcy courts have denied such motions for lack of jurisdiction. See In re 

Wofford, 449 B.R. 362 (Bankr. W.D. Wis. 2011) (“As a stand-alone motion, a request to 

approve a loan modification did not present the court with any case or controversy and 

essentially constituted a petition for an advisory opinion or comfort order.”); In re Moore, 

2015 Bankr. LEXIS 3155, *3-4 (Bankr. S.D. Ga. Sept. 18, 2015) (Finding that court 

approval of a loan modification would constitute an advisory opinion given in violation 

of the court’s judicial authority); In re Hammond, Sr., Case No. 09-77872 (Bankr. E.D. 

Mich. February 13, 2013) (noting lack of jurisdiction to either approve or disapprove a 

loan modification).  

However, rare circumstances may exist that will permit a court to consider the 

appropriateness of a loan modification agreement. Most commonly, court approval of a 

loan modification may be applicable in the context of a plan confirmation, or as a 

                                            
2 A bill to amend § 366 was introduced in the U.S. House of Representatives on January 6, 2015, H.R. 98, 114th 
Cong., 1st Sess. (2015). If passed, the amendment would add the following to the end of § 366:  

(d) Notwitstanding any other provision of this section in a case in which the debtor is an 
individual, if the debtor pays in the 20–day period beginning on the date of the order for relief 
debts owed to a utility for service provided during such period and thereafter pays when due debts 
owed to such utility for service provided during the pendency of the case, then the debtor may not 
be required to furnish assurance of payment. 
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resolution of an actual dispute, such as a motion for relief from the stay. In re Smith, 409 

B.R. 1, 4 (D. N.H. 2009).  
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Reaffirmation Agreements 

Counsel for the debtor’s role in the reaffirmation agreement process: 

1. Verify loan documents and terms; 

2. Verify lien perfections/recorded mortgage; 

3. Budget and Presumption of Undue Hardship Issues; 

4. Possible renegotiation of terms; 

5. If not reaffirming, loss of potential mortgage modification and/or 
 refinance options in the future; 
 
6. Do not reaffirm, but continue to make payments; 
 

The debtor’s attorney must certify the following in a reaffirmation agreement: 

1.  The attorney represented the debtor during the course of negotiating 
this reaffirmation agreement; 

 
2.  The agreement represents a fully informed and voluntary agreement 

by the debtor and does not impose an undue hardship on the debtor 
or any dependent of the debtor; 

 
3. The attorney has fully advised the debtor of the legal effect and 

consequences of the reaffirmation agreement including but not 
limited to a default under such agreement; 

 
See 11 U.S.C. §§524(C)(3) and 524(k)(5)(A). 

 
If a presumption of undue hardship (monthly income is less than monthly 

expenses) exists, the attorney must certify that in the attorney’s opinion the debtor is able 

to make the payment. See 11 U.S.C. § 524(k)(5)(B). The presumption can be avoided if 

Schedules I and J and the debtor’s Statement in Support of the Reaffirmation Agreement 

clearly displays the debtor’s ability to make the payments required in the reaffirmation 

agreement. 
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Incomplete or altered attorney certifications: 

a. In re Perez, 2010 Bankr. LEXIS 2229 (Bankr. D. N.M 2010, July 12, 
2010). The debtor filed an executed reaffirmation agreement; 
however, debtor’s counsel unilaterally altered the required 
disclosures in Part C of the reaffirmation agreement pursuant to a 
local bankruptcy rule, which rendered the agreement unenforceable. 
The court determined that §52l(a)(2)(B) does not require that a 
debtor complete and sign an enforceable reaffirmation agreement 
and because the debtor, as opposed to the debtor’s attorney, did 
everything in her power and control to timely reaffirm the debt, 
§362(h) did not operate to terminate the automatic stay.  

 
b. In re Narro, Case No. 10-15859 (Bankr. N.M 2011). The debtors’ 

Statement of Intention indicated their intent to retain their 2006 
Lincoln Navigator. Based on the debtors’ Statement of Intention, 
counsel for creditor prepared a standard form reaffirmation 
agreement and submitted the form to counsel for the debtors. The 
completed reaffirmation agreement did not contain the three required 
certifications in Part C. Debtors’ counsel had stricken through the 
second certification which states: 

 
…(2) this agreement does not impose an undue hardship on the 
debtor or any dependent of the debtor; 
 

Creditor’s counsel notified debtors’ counsel that the reaffirmation 
agreement did not comply with 11 U.S.C. § 524(c)(3) so it was being 
returned unfiled. Despite not having been signed and accepted by 
creditor, debtors’ counsel proceeded to file the reaffirmation 
agreement. After the entry of the discharge, creditor repossessed the 
Navigator. The debtors then filed an Emergency Motion for 
Turnover of the Vehicle and an adversary complaint seeking 
sanctions for violation of the discharge injunction. The Court 
ultimately dismissed the debtor’s adversary complaint and ruled that 
the reaffirmation agreement was not enforceable due to the 
alterations made to the Attorney Certification section. The Court 
held that Ford’s repossession of the vehicle did not violate the 
discharge injunction. 
 

c. In re Mendoza, 2006 Bankr. Lexis 1698 (Bankr. W.D. TX 2006). 
Debtor’s counsel executed the declaration portion of the 
reaffirmation agreement; however, the attorney failed to check the 
box certifying that he had made the requisite disclosures to the client 
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(that the agreement does not represent an undue hardship, the 
agreement was voluntary on the part of the debtors or the box stating 
that even though the agreement is an undue hardship, the attorney is 
of the opinion that the debtor can make the monthly payments 
required under the agreement.) The court found that even though the 
attorney signed the reaffirmation agreement, the failure to properly 
certify that the required disclosures were made caused the 
reaffirmation agreement to be declared invalid; 

 
d. In re Isom, 2007 Bankr. Lexis 2437 (Bankr. E.D. of VA). The debtor 

was represented by counsel during her chapter 7 bankruptcy case; 
however, debtor’s counsel refused to execute an affidavit or 
declaration to accompany the reaffirmation agreement. The court 
held that without the attorney’s certification the reaffirmation 
agreement was unenforceable.  

 
e. In re Minardi, 399 B.R. 841 (Bankr. N.D. Okla. 2009). The court 

held that, if the debtor was represented by counsel during the course 
of the Chapter 7 case, the attorney must execute the reaffirmation 
agreement for the agreement to be valid. The court noted that it 
would not recognize efforts by the debtor’s bar to exclude 
reaffirmation agreements from the services provided; 

 
f. The United States Bankruptcy Court for the Eastern District of 

Michigan has issued an Administrative Order clarifying the 
responsibilities of debtor’s counsel relating to reaffirmation 
agreements that states: 

 
As a matter of fulfilling the obligations of counsel for a debtor in 
a Chapter 7 Case: 
 

i.  Counsel may not exclude from representation 
services relating to a reaffirmation agreement; and  

 
ii.  Counsel shall appear and represent the debtor at 

any hearing on any reaffirmation agreement. 
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Timing of reaffirmation agreement: 

For a reaffirmation agreement to be valid, it must be “made” before the granting of 

discharge. 11 U.S.C. §524 (c)(l). Courts have different views on whether “made” refers to 

entering into and signing the reaffirmation agreement or actually filing the reaffirmation 

agreement with the court. 

1.  In re Piontek, Case No. 09-70632 (Bankr. E.D.Mich. 2010). 
The debtor was provided a reaffirmation agreement 
approximately two months before the issuance of the 
discharge. The debtor failed to return the reaffirmation 
agreement to the creditor until after the court had issued the 
discharge. The court ruled that the reaffirmation agreement 
was not valid as it was not “made” prior to discharge because 
all parties had not yet signed the document when the 
discharge was entered. 
 

2 Pickerel v. Household Realty Corp., 433 B.R. 679 (Bankr. 
N.D. Ohio 2010) - Reaffirmation agreement signed prior to 
entry of discharge but not filed with court until after 
discharge is binding and enforceable reaffirmation agreement. 
As long as the reaffirmation agreement is executed prior to 
entry of discharge, Code does not impose time limit to file 
and there is no prohibition against filing timely executed 
reaffirmation agreement after entry of discharge; 

 
A majority of courts have ruled that the parties cannot enter into a reaffirmation 

agreement after the discharge has been issued and that the discharge cannot be set aside 

to allow for the filing of a reaffirmation agreement. 

1. In re Smith, 467 B.R. 122 (Bankr. N.D. Ohio 2012). Rule 
4008(a) requires reaffirmation agreements to be filed not later 
than 60 days after the first date set for the first meeting of 
creditors. Rule 4004 provides a vehicle for delaying entry of 
discharge at the request of the debtor. Debtor’s Motion to 
Vacate Discharge for purposes of allowing belated  
reaffirmation agreement denied. Reaffirmation agreements 
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are not enforceable if not made before entry of discharge 
order. 

 
2. In re Cottrill, 2007 Bankr. LEXIS 2009 (N.D. W.Va. 2007) 

When the debtors filed for bankruptcy relief, they stated their 
intention to reaffirm the debts on both vehicles. The creditor 
filed a motion to confirm termination of the automatic stay as 
to the collateral because of the debtors’ failure to take timely 
action on their statement of intention. The creditor asserted 
that the debtors did not take action to reaffirm the debt within 
30 days of the first creditors’ meeting, as required by 11 
U.S.C.S. § 362(h). After receiving their discharge, the debtors 
filed a reaffirmation agreement regarding each of their 
vehicles. The court rejected the debtors’ argument that the 
time requirements of 11 U.S.C.S. § 524(c)(1) did not apply 
because the debtors were voluntarily consenting to the 
reaffirmation agreements. The timing requirement of 11 
U.S.C.S. § 524(c)(1) was mandatory. The debtors had not 
established any basis for vacating the discharge order, 
allowing the reaffirmation agreements to be entered, and then 
re-entering the debtors’ discharge order under Fed. R. Civ. P. 
60(b)(6) or Fed. R. Bankr. P. 9024, particularly when the 
debtors did not provide any extraordinary circumstances. 

 
3. In re Stewart, 2006 Bankr. LEXIS 2959 (Bankr. N.D. Ohio 

2006). The court held that the discharge could not be set aside 
for the purpose of filing a reaffirmation agreement entered 
into after discharge. 

 
4. In re Smith, 467 BR 122 (Bankr. W.D. Mich. 2012). Debtors’ 

alleged uneasiness at not having reaffirmation agreement with 
residential mortgage lender and possible foreclosure if 
debtors’ default in post-petition payments did not warrant 
setting aside discharge order. Section 105 does not provide 
basis to disregard or limit or expand express statutory 
provisions. Court must exercise equitable powers only within 
the confines of the Code and to carry out, but not 
countermand, provisions of Title 11. 

 




