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Roadmap

* Deciding What Claims to Bring
* Fraudulent Transfers
* Aidingand Abetting Claims
* Defense Strategies
* InPariDelicto
 UFA
* Extracting Maximum Settlement Value
* Evidence of Knowledge
* Spedal Concerns of Regulated Entities

Deciding What Claims to Bring

* Bankruptcy Claims

Fraudulent Transfers

*  Don'tforget the Golden Creditor!
Preferential Transfers

Equitable Subordination

Claim Disallowance

L[]

942



AMERICAN BANKRUPTCY INSTITUTE

Deciding What Claims to Bring

State Law Claims
Conspiracy
Fraud
Securities fraud
Breaches of Fiduciary Duty
Aiding and Abetting Fraud /Breaches of Fiduciary Duties
Negligence

Defense Strategies - In Pari Delicto

“In pari delicto potior est conditio defendentis,” which translates to “in a case of
equal or mutual fault... the position of the [defending] party .. is the better one”
Under the Wagoner Rule, a trustee in bankruptcy stands in the shoes of the debtor;
and any claims the trustee brings have the same deficiencies that they would if the
debtor brought them.

Only applies to claims that come in as property of the bankruptcy estate under
section 541 of the Bankruptcy Code. Does not apply to claims that the Debtor has by
virtue of the bankruptcy filing (e.g, fraudulent transfer and preference claims) or
that the Debtor obtains from creditors post-filing.
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Defense Strategies - In Pari Delicto

* Inpari delicto is a creature of the law of imputation. Basic question is whether the acts of the
bad actor(s) can be imputed to the debtor:

* Adverse Interest Rule

*  Inparidelictodoes notapply wherethebad adtorsareadting in their own interestadverse to thatofthe debtor:

e State law varies on how “adverse” the interest must be. Some states, such as New York, will not apply the adverse interest exception if the
debtor received any benefit from the bad actar’s conduct. Other states will apply the adverse interest exception even if the debtor received
someandllarybenefitfromthebad actor’'s conduct.

*  SoleActorRule
. Thereisan exceptionto the Adverse Interest Rulewhere thebad actor was essentially the debtor's sole dedisionmaker:

* Innocent Insider corollary

. Sole actor rule does notapply if there was atleast one dedision-maker ina management role oramongst the shareholders whowas innocent
and could have stopped thefraud

Defense Strategies - In Pari Delicto

e Innocent Successor

* Receivers are generally not subject to the in pari delicto rule because the receivership entity is not bound by the debtor’s
officers previous fraudulentacts.

¢ Several Courts have adopted an “innocent successor” rule under which a change in management of the debtor that expels
the bad actors prior to a bankruptcy filing “deanses” the debtor of the bad actor’s wrongful conduct, which therefore isn't
imputed to the trustee upon the filing of the bankruptcy case. See, eg, In re Le-Nature’s Inc, No. 2:09-MC-00162, 2009 WL
3571331, at*6 (WD. Pa. Sept. 16,2009); In re E.S. Bankest, L.C, No.04-17602-BKC-AJC, 2010 WL 2926203, at*2 (Bankr:
SD.Fla.July23,2010).

* The Eighth Circuit recently poured ice cold water on this theory with their opinion in Kelley v: BMO Harris Bank NA, 115
E4th 901 (8th Cir: 2024) holding that in pari delicto was a complete defense to trust's daims against BMO Harris Bank
arising out of the Petters ponzi scheme, despite the fact that the Petters Company had been put into receivership prior to
filing bankruptcy.

* Asasidenote, the Petters Ponzischemeand the related Lancelot Ponzi scheme are responsible for a number of bad in pari
delicto opinions out of the 7th and 8th circuits.
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Defense Strategies - In Pari Delicto

 Contribution of Victim Claims

* One potential workaround in a chapter 11 bankruptcy case is to have the victims of the
debtor’s fraud contribute their claims against third parties to the Liquidation Trust to pursue
on behalf of all victims.

» This strategy was utilized successfully in Woodbridge, among other cases.

* Accomplished through a plan settlement that victims can either opt into or opt out of.

* Plan can include language requiring any objections to the contribution of claims to be brought
as plan objections, so make sure you provide all potential litigation targets notice of the plan!

Defense Strategies - UFA

* Uniform Fiduciaries Act

* Strong defense for banks and other fiduciaries

* Limits banK’s liability with respect to the acts of fiduciaries to situations in which bank has
actual knowledge that the fiduciary is breaching its obligation with respect to trust funds, or
the bankacts in bad faith.
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Defense Strategies - Good Faith

* Good Faith/For Value Defense to Fraudulent Transfer Claims
* Inquiry notice is your friend
» What matters it the organization’s good faith, rather than any individual employee’s good
faith.
* May aggregate knowledge inside an organization.
* Meoliv. The Huntington National Bank, 848 E3d 716 (6th Cir. 2017):
* Good faith may be determined by “amalgamating” the knowledge of an organization's scattered
employees.
* “Huntington’s good faith may end while its employees’ good faiths continued, if its employees failed to
share information—innocently but critically—with the person whom Huntington charged with
managing Huntington's relationship with Cyberco.” Id at 731.

Extracting Maximum Settlement Value

* Evidence of Knowledge increases value.

* Regulated Entities, such as banks, have more acute reputational concerns.
* Avoiding discovery process is valuable.

* Avoiding bad headlines may also be valuable.
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Thank you!
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Fraud, Forensics, and
Defenses

Pursuing Fraud Claims as an Estate Fiduciary

Moderator: Alan R. Lepene, Thompson Hine LLP
Panelists:  Michael W. Ott, Ice Miller LLP

lan Rubenstrunk, Spencer Fane LLP
Rachel P. Stoian, Dorsey & Whitney LLP

Roadmap

= Deciding What Claims to Bring
= Defense Strategies

= Extracting Maximum Settlement Value
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Deciding What Claims to Bring

Bankruptcy Claims
— Fraudulent Transfers
*  Don’t forget the Golden Creditor!
— Preferential Transfers
— Equitable Subordination

— Claim Disallowance

Deciding What Claims to Bring

State Law Claims

— Conspiracy

— Fraud

— Securities Fraud

— Breaches of Fiduciary Duty

— Aiding and Abetting Fraud/Breaches of Fiduciary Duties
— Negligence

— State RICO

Federal RICO
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Trustee’s Right to Pursue Causes of Action
Belonging to the Estate

Section 541(a)(1) provides that property of the estate includes, among other things, “all legal or
eqUit?b(lS interests of the debtor in property as of the commencement of the case.” (emphasis
supplied).

Section 541(a)(1) was derived from Section 70a of the Bankruptcy Act of 1898 which provided
that a trustee in bankruptcy was vested “by operation of law,” as of the petition date, with the
title of the bankrupt in specific property, “including rights of action.” §70a(5).

— Courts interpreted Section 70a as providing that the trustee “stepped into the shoes” of the
bankrupt and was “subject to all claims and defenses which might have been asserted against
the bankrupt but for the filing of the petition.” See Bank of Marin v. England, 385 U.S. 99, 101
(1966).

The Bankruptcy Code eliminated the concept of transferring the debtor’s title in property to the
trustee, and instead provided in Section 323 that the trustee was “the representative of the
estate[,]” with “capacity to sue and be sued.”

The determination of the estate’s interests in propertzlls governed bée/ state law, absent some
federal interest requiring a different result. Butner v. United States, 440 U.S. 48 55 (1979).

The In Pari Delicto Defense

In pari delicto is a creature of the law of imputation. Basic question is whether the acts of
the bad actor(s) can be imputed to the debtor.

Adverse Interest Rule

— In pari delicto does not apply where the bad actors are acting in their own interest adverse
to that of the debtor.

— State law varies on how “adverse” the interest must be. Some states, such as New York,
will not apply the adverse interest exception if the debtor received any benefit from the
bad actor’s conduct. Other states will apply the adverse interest exception even if the
debtor received some ancillary benefit from the bad actor’s conduct.

Sole Actor Rule

— There is an exception to the Adverse Interest Rule where the bad actor was essentially
the debtor’s sole decisionmaker.

Innocent Insider corollary

— Sole actor rule does not apply if there was at least one decision-maker in a management
role or amongst the shareholders who was innocent and could have stopped the fraud.
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Is the In Pari Delicto Defense Enforceable
Against the Trustee?

Four different approaches:

i. Trustee lacks standing to pursue a claim that is subject to the in pari
delicto defense.

i.  Trustee has standing to pursue the claim, but is subject to all defenses
enforceable against the debtor, including in pari delicto.

iii.  The in pari delicto defense is not enforceable if the wrongdoer has been
removed and will not benefit from recovery.

iv.  Trustee has standing under Section 544(a) to pursue rights of a
hypothetical creditor that, on the petition date, holds a judicial lien or
unsatisfied execution against the debtor, and in pari delicto defense is
not enforceable to the extent the trustee is asserting rights belonging to
hypothetical creditors.

Trustee’s Lack of Standing to Pursue Claim —
The Wagoner Rule

Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114 (2d Cir. 1991).

— Trustee asserted fraud and breach of fiduciary duty claims against debtor’s stockbroker
based upon alleged conduct designed to strip debtor of its assets.

— Because debtor’s sole stockholder, director and president knew of, and participated in, the
fraud, claims against the stockbroker under New York law belonged to the debtor’s
creditors, rather than the debtor, and trustee lacked standing to pursue the claims.

— The Wagoner Rule has been criticized as conflating the affirmative defense of in pari
delicto with the trustee’s standing to pursue claims.

Subsequent 2nd Circuit decisions have applied exceptions to the in pari
delicto defense to determine whether the trustee had standing to pursue
claims.

—  Mediators, Inc. v. Manney (In re Mediators, Inc.), 105 F3d 822 (2d Cir. 1997) (“sole actor”
rule applied where debtor’s sole shareholder participated in the fraud, and creditors’
committee lacked standing to pursue claim).
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Trustee’s Lack of Standing to Pursue Claim —
The Wagoner Rule

= The 11™ Circuit appears to follow the Wagoner Rule and applies the adverse
interest exception and sole actor rule to determine standing.

— Isaiah v. JPMorgan Chase Bank, N.A., 960 F.3d 1296 (11t Cir. 2020) (receiver lacked
standing to pursue claims for aiding and abetting breach of fiduciary duty, conversion and
fraud unless the corporation in receivership had at least one honest member of the board
of directors or an innocent stockholder).

= Other circuits have drawn a distinction between the trustee’s standing to
pursue claims and the application of the affirmative defense of in pari delicto.

—  Schertz-Cibolo-Universal City v. Wright (In re Educators Group Health Trust), 25 F.3d
1281, 1286 (5™ Cir. 1994) (“[W]e cannot find any support for the proposition that a defense
oln the )merits of a claim brought by the debtor precludes the debtor from bringing the
claim.

—  Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., 267 F.3d 340, 346 (3d Cir.
2001) (“An analysis of standing does not include an analysis of equitable defenses, such
as in pari delicto. Whether a party has standing to bring claims and whether a party’'s
claims are barred b’y an equitable defense are two separate questions, to be addressed
on their own terms.”)

Trustee Has Standing But is Subject to All Defenses Available
Against the Debtor, Including In Pari Delicto

= Courts that follow this approach read section 541(a)(1)’s provision that property of
the estate includes “all legal or equitable interests of the debtor in property as of
the commencement of the case” as meaning that the trustee is bound by all
defenses that were enforceable against the debtor as of the petition date.

— Official Committee v. Lafferty: “. . . in actions brought by the trustee as
successor to the debtor’s interest under section 541, the trustee stands in the
shoes of the debtor and can only assert those causes of action possessed by
the debtor. [Conversely.] the trustee is, of course, subject to the same

defenses as could have been asserted by the defendant had the action been
instituted by the debtor.” 267 F.3d at 356 (emphasis supplied).

— Sender v. Buchanan (In re Hedged-Investments Assocs.), 84 F.3d 1281, 1285
(10t Cir. 1996): “Congress intended the trustee to stand in the shoes of the
debtor and ‘take no greater rights than the debtor himself had.” . . . Therefore,
to the extent [the trustee] must rely on 11 U.S.C. § 541 for his standing in this
case, he may not use his status as trustee to insulate the partnership from the
wrongdoing of Mr. Donahue and HIA Inc.” (citations omitted).
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Trustee Has Standing But is Subject to All Defenses Available
Against the Debtor, Including In Pari Delicto

— Kelly v. BMO Harris Bank Nat’| Ass’n, 115 F.4th 901, 905 (8t Cir. 2024): “A
trustee in bankruptcy stands in the shoes of the debtor. The defense of in pari
delicto is thus available in an action by a bankruptcy trustee against another
party if the defense could have been raised against the debtor.”

— Terlecky v. Hurd (In re Dublin Securities, Inc.), 133 F.3d 377 (6% Cir. 1998) (no
need to address trustee’s standing to sue because trustee is subject to the in
pari delicto defense).

Trustee Has Standing But is Subject to All Defenses Available
Against the Debtor, Including In Pari Delicto

= |s this a fair reading of section 541(a)(1), or are courts reading into the statute
language that is not there?

— Section 541(a)(1) does not state that the trustee is subject to all defenses that would have
been enforceable against the debtor.

— Senate Report 95-989, addressing the Senate Amendment to House Bill 8200, did state
that section 541(a)(1) “is not intended to expand the debtor’s rights against others more
than they exist at the commencement of the case.” S. Rep. No. 95-989, at 82 (1978). See
also H.R. Rep. No. 95-595, at 367-68 (1977).

— However, the House Conference Report on House Bill 8200, offered the following
explanation of the reach of section 541(a)(1):

“Thus, as section 541(a)(1) clearly states, the estate is comprised of all legal or equitable
interests of the debtor in propertx as of the commencement of the case. To the extent
such an interest is limited in the hands of the debtor, it is equally limited in the hands of
the estate except to the extent that defenses which are personal against the debtor are
not effective against the estate.” Congressional Record, September 28, 1978 at 32399
(emphasis supplied).
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Trustee Has Standing But is Subject to All Defenses Available
Against the Debtor, Including In Pari Delicto

= The omission of language in section 541(a) specifically

subjecting the estate’s claims to all defenses enforceable
against the debtor is even more telling in light of the
following language in section 541(e) of the Code, as
codified by the Bankruptcy Reform Act of 1978, which was
recodified as section 558 pursuant to technical amendments
to the Code included in the Bankruptcy Amendments and
Federal Judgeship Act of 1984

“The estate shall have the benefit of any defense available
to the debtor as against an entity other than the estate,
including statutes of limitation, statutes of frauds, usury, and
other personal defenses.”

Trustee Has Standing But is Subject to All Defenses Available
Against the Debtor, Including In Pari Delicto

954

In accordance with recognized principles of statutory construction, “where
Congress includes particular language in one section of a statute but omits it
in another . . ., it is generally presumed that Congress acts intentionally and
purposely, in the disparate inclusion or exclusion.” Keene Corp. v. United
States, 508 U.S. 200, 208 (1993), quoting Russello v. United States, 464 U.S.
16, 23 (1983).

By excluding language addressing the enforceability of defenses to claims
asserted on behalf of the estate against third parties, it would appear that
question is properly determined under applicable state law. See Butner v.
United States, 440 U.S. 48 (1979).
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In Some States the In Pari Delicto Defense Is Not Available If the
Wrongdoer Has Been Removed and Will Not Benefit from Recovery

The issue has arisen in state court and federal equity
receiverships

— Federal Deposit Insurance Corp. v. O'Melveny & Myers, 61 F.3d 17, 19
(9t Cir. 1995) (“While a party may itself be denied a right or defense on
account of its misdeeds, there is little reason to impose the same
punishment on the trustee, receiver or similar innocent entity that steps
into the party’s shoes pursuant to a court order or operation of law.”)

— Scholes v. Lehmann, 56 F.3d 750, 754 (7" Cir. 1995) (“. . . the defense of
in pari delicto loses its sting when the person who is in pari delicto is
eliminated”).

— Bonhiver v. Graff, 248 N.W.2d 291, 296 (Minn. 1976) (“Whether or not the
company would be precluded from bringing this suit . . . ‘[tlhe receiver
represents the rights of creditors and is not bound by the fraudulent acts
of a former officer of the corporation.”)

In Some States the In Pari Delicto Defense Is Not Available If the
Wrongdoer Has Been Removed and Will Not Benefit from Recovery

A few courts have held that a bankruptcy trustee is not subject to
the in pari delicto defense if the wrongdoer was replaced by a
receiver, or otherwise removed, prior to bankruptcy.

— Inre LeNature’s, 2009 U.S. Dist. LEXIS 85073 (W.D. Pa. Sept. 16, 2009)
and 2009 U.S. Dist. LEXIS 98700 (W.D. Pa. Oct. 23, 2009) (in pari delicto
defense not enforceable against bankruptcy trustee where custodian was
appointed by state court to operate business five days prior to filing of
involuntary bankruptcy petition).

— Mukamal v. BDO Seidman, LLP (In re E.S. Bankest, L.C.), 2010 Bankr.
LEXIS 2425 (Bankr. S.D. Fla. July 23, 2010) (because receiver was
appointed prior to bankruptcy, fraud could not be imputed to the
bankruptcy trustee, and the in pari delicto defense was not a bar to the
trustee’s claims).
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In Some States the In Pari Delicto Defense Is Not Available If the
Wrongdoer Has Been Removed and Will Not Benefit from Recovery

= This view was rejected recently by the 8t Circuit Court of Appeals in
Kelly v. BMO Harris Bank, 115 F.4! 901 (8 Cir. 2024).

— The court held that even if the in pari delicto defense would not have been
enforceable in an action brought by a receiver, the commencement of the
receivership did not cleanse the entity of its knowledge and participation in the
fraud, and such knowledge and participation could be imputed to the entity,
and bar claims asserted by the receiver, in his capacity as the bankruptcy
trustee, once the entity became a debtor in a bankruptcy proceeding.

— The bankruptcy trustee has filed a petition for a writ of certiorari in the United
States Supreme Court.

— The question presented to the Supreme Court by the bankruptcy trustee is
whether the Eighth Circuit should have certified to the Minnesota Supreme
Court the controlling question of whether, under Minnesota law, the
commencement of a pre-bankruptcy receivership bars a defendant from
thereafter asserting the defense of in pari delicto.

In Some States the In Pari Delicto Defense Is Not Available If the
Wrongdoer Has Been Removed and Will Not Benefit from Recovery

= |s that the correct question, or are the real questions:

I.  Whether section 541(a)(1) leaves to state law the
determination of what defenses are available to defendants
in responding to estate claims asserted against them by a
bankruptcy trustee, and if it does,

ii.  Whether the Minnesota Supreme Court would hold that the
defense of in pari delicto would not be enforceable in an
action brought by a bankruptcy trustee in state court.
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Trustee Has Standing Under Section 544(a) to
Pursue Rights of a Hypothetical Creditor

PM Denver, Inc. v. Porter (In re Porter McLeod, Inc.), 231 B.R. 786
(D. Colo. 1999)

— Court held that under Colorado law, judgment lien creditors have the right to
pursue all claims available to a debtor corporation pre-bankruptcy.

— Exercising the rights of a creditor under section 544(a), the trustee has the
right to bring a “creditors bill” to pursue claims belonging to the debtor, citing
Wieboldt Stores, Inc. v. Schottenstein, 131 B.R. 655, 688 (N.D. Ill. 1991).

— In pari delicto defense not available because the trustee is acting in his §
544(a) “creditor status.” Id. at 793-94.

This approach was rejected in Anderson v. Mor: 1crllan Keegan & Co. (In
re Infinity Business Group, Inc.), 31 F.4th 294 (4™ Cir. 2022 ) (creditor
stands in debtor’s shoes and would be subject to in pari delicto
defense).

Possible In Pari Delicto Workaround

Contribution of Victim Claims

One potential workaround in a chapter 11 bankruptcy case is to have
the victims of the debtor’s fraud contribute their claims against third
parties to the Liquidation Trust to pursue on behalf of all victims.

See Grede v. Bank of New York Mellon, 598 F.3d 899 (7t Cir. 2010)
(claims belonging to individual creditors assigned to a liquidating trust
pursua?t to chapter 11 plan could be pursued by the liquidating
trustee).

Accomplished through a plan settlement that victims can either opt
into or opt out of.

Plan can include language requiring any objections to the contribution
of claims to be brought as plan objections, so make sure you provide
all potential litigation targets notice of the plan!

20
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The UFA Defense

= Uniform Fiduciaries Act

Strong defense for banks and other fiduciaries

Limits bank’s liability with respect to the acts of fiduciaries to
situations in which bank has actual knowledge that the fiduciary is
breaching its obligation with respect to trust funds, or the bank
acts in bad faith.

“Bad Faith” has been equated with what courts characterize as
“willful blindness” — failure to investigate obvious known facts for
fear of acquiring knowledge of fiduciary misconduct.

Knowledge or suspicions of individual employees is not
aggregated in determining if bank had actual knowledge or acted
in bad faith.

Fraudulent Transfer Defenses

= Bank Deposits

Bank deposits made in furtherance of fraudulent schemes have been held not to be
“transfers,” thus insulating banks in fraud cases from having received fraudulent transfers.
See Meoli v. Huntington National Bank, 848 F.3d 716, 725-26 (6t Cir. 2017)

=  Good Faith/For Value Defense to Fraudulent Transfer Claims.

Inquiry notice is your friend.

¥Vhﬁt matters is the organization’s good faith, rather than any individual employee’s good
aith.

May aggregate knowledge inside an organization
Meoli v. The Huntington National Bank, 848 F.3d 716 (6" Cir. 2017):

Good faith may be determined by “amalgamating” the knowledge of an organization’s scattered
employees.

“Huntington’s good faith may end while its employees’ good faiths continued, if its employees failed
to share information—innocently but critically—with the person whom Huntington charged with
managing Huntington’s relationship with Cyberco.-” Id. at 731.
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Extracting Maximum Settlement Value

= Evidence of knowledge increases value.

= Regulated entities, such as banks, have more acute
reputational concerns.

= Avoiding discovery process is valuable.
= Avoiding bad headlines may also be valuable.

23

Thank you!
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In re Le-Nature's Inc., Not Reported in F.Supp.2d (2009)
2009 WL 3571331, RICO Bus.Disp.Guide 11,740

2009 WL 3571331
United States District Court,
W.D. Pennsylvania.

In re LE-NATURE'S INC.
Marc S. Kirschner, solely in his capacity as the Liquidation Trustee of the Le—Nature's Liquidation Trust, Plaintiff,
v.
Wachovia Capital Markets, LLC, et al., Defendants.

MDL Docket No. 2021.
|
WDPA Docket No. 2:09-mc-00162.
|
Civil Action No. 08-1518.
|
Sept. 16, 2009.

Attorneys and Law Firms

Christine A. Alvarez, Christopher P. Johnson, David S. Rosner, Kim Conroy, Maria Gorecki, Michael M. Fay, Kasowitz,
Benson, Torres & Friedman LLP, New York, NY, Roy E. Leonard, George T. Snyder, Stonecipher, Cunningham, Beard &
Schmitt, Pittsburgh, PA, for Plaintiff.

Garland S. Cassada, Heyward H. Bouknight, Katherine G. Maynard, Nathan C. Chase, Pearlynn G. Houck, Robert W. Fuller,
Robinson Bradshaw & Hinson, P.A., Sarah Coble, Charlotte, NC, Arthur H. Stroyd, Jr., Matthew T. Logue, Del Sole Cavanaugh
Stroyd LLC, Stuart C. Gaul, Jr., Paula A. Schmeck, Thorp, Reed & Armstrong, LLP, Justin J. Kontul, Mark L. Tamburri, Reed
Smith LLP, Robert O. Lampl, Pittsburgh, PA, Steven L. Caponi, Blank Rome LLP, Wilmington, DE, Andrew J. Wronski, David
W. Simon, Elizabeth A. N. Haas, Eric L. Maassen, Heather H. Brooks, James R. Clark, John E. Turlais, Atherine D. Spitz, Laura
S. Kwaterski, Katherine D. Spitz, Foley & Lardner LLP, Milwaukee, WI, Jerome A. Miranowski, Michael M. Krauss, Faegre
& Benson LLP, Minneapolis, MN, Jeffrey S. Broome, Rotatori Bender, Co., LPA, Cleveland, OH, for Defendants.

Robert B. Lynn, Ligonier, PA, pro se.

OPINION AND ORDER OF THE COURT
AMBROSE, Chief Judge.

*1 Pending before the court is a Motion to Dismiss filed by Defendants, Krones AG, Krones Inc., Heinz Sommer, and Dr.
Volker Kronseder (hereinafter, collectively referred to as “Krones”), seeking to dismiss all claims asserted against them (counts

Three, Four, Seven, Eight, Nine and Twelve) in Plaintiff's Complaint. ! (Docket No. 85 at 8—cv—1518 and Docket No. 62 at 9—

mc—162). 2 Plaintiff, Marc S. Kirschner (“Kirschner”), in his capacity as Liquidation Trustee of the Le—Nature's Liquidation
Trust, filed a Memorandum of Law in Opposition thereto. (Docket No. 106) and Krones filed a Reply Memorandum in Support
of the Motion to Dismiss (Docket No. 115-2). After careful consideration of the same, said Motion (Docket No. 85) is denied
as more fully set forth below.

OPINION

WESTLAW
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In re Le-Nature's Inc., Not Reported in F.Supp.2d (2009)
2009 WL 3571331, RICO Bus.Disp.Guide 11,740

A. Applicable Standards

Defendants filed their motion to dismiss pursuant to Ferd.R.CiV.P. 9(b), 12(b)(1) and 12(b)(6). 3 When deciding whether to
grant or deny a 12(b)(6) motion the Supreme Court has held:

While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiff's
obligation to provide the grounds of his entitlement to relief requires more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above
the speculative level, on the assumption that all the allegations in the complaint are true (even if doubtful in fact).

F:lBellAtlantic Co. v. Twombly, 550 U.S. 544, 555 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). (Citations, quotes and footnote

omitted). See also, FjPhillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cir.2008) (a plaintiff's factual allegations must
be enough to raise a right to relief above the speculative level).

Most recently, in F]Ashcrofl v. Ighal, — U.S. ——, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009), the Supreme Court held, “... a
complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is plausible on its face. A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.” Fjlqbal, 129 S.Ct. at 1949. (Citations and quotes omitted).

In Igbal, the Court specifically highlighted the two principles which formed the basis of the Twombly decision: First, for the
purposes of a motion to dismiss, courts must accept as true all factual allegations set forth in the complaint, but courts are not

bound to accept as true any legal conclusions couched as factual allegations. F:lld. at 1949-1950. F‘jSee also, Fowlerv. UPMC
Shadyside, — F.3d —— (3d Cir.2009), 578 F.3d 203, 2009 WL 2501662. Second, a complaint will only survive a motion
to dismiss if it states a plausible claim for relief, which requires a court to engage in a context-specific task, drawing on the
court's judicial experience and common sense. /gbal at 1950. Where well-pleaded facts do not permit the court to infer more
than the mere possibility of misconduct, the complaint has alleged—but has not shown—the complainant is entitled to relief.
1d., citing, FR.Civ.P. 8(a)(2).

B. Factual Background

*2 With the above law in mind and solely for the purposes of ruling on this motion, I assume the following facts are true:

Plaintiff is a trustee appointed by the bankruptcy court. The debtor is Le-Nature's Inc. (“Le—Nature's” or “the corporation”). Le—
Nature's was a beverage manufacturer, bottler and distributor based in Latrobe, Pennsylvania. Gregory Podlucky (“Podlucky”)
was the chief executive officer of Le—Nature's, its majority shareholder, and the chairman of its board. Complaint, 9 1-34.

Podlucky's brother, Jonathan Podlucky, served as the chief operating officer, David Getzik served as the chief financial officer,
Robert Lynn was the executive vice president, and Andrew Murin was an adviser to Podlucky. Podlucky's brother, Getzik, Lynn
and Murin were all members of Le—Nature's board of directors and all were nominated to the board by Podlucky. Complaint,
99/ 35-37. At times, these individuals are collectively referred to as “the Insiders.”

Le—Nature's produced its first beverage product in 1992, and by 2005, claimed to be producing nearly 60 different products. The
growth in the alleged variety of products it sold purportedly spurred growth in its gross sales, net sales and profits. However,
Plaintiff has asserted that between 2002 and 2005, due to a fraudulent scheme advanced by Podlucky along with the Insiders,
Le—Nature's reported sales were grossly disproportionate to its actual sales. Complaint, 9§ 42, 44-45.
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These inflated sales figures enabled Le—Nature's to raise capital with the assistance of the Defendants, in particular, Wachovia
Capital Markets, LLC d/b/a Wachovia Securities, Wachovia Bank, National Association (hereinafter referred to collectively
as “Wachovia”), Krones, CIT Group/Equipment Financing, Inc. (hereinafter “CIT”), Marshall Financial, Inc., and Marshall
Investments Corporation (hereinafter “Marshall”). Together with Podlucky and the Insiders, these parties engaged in a form of
a “Ponzi” scheme—constantly raising money and incurring ever-increasing debts to refinance investors while cultivating the
illusion of a legitimate profit-making business. 9 1-2.

Specifically, Kirschner alleges that Krones inflated prices on equipment for new Le—Nature's bottling line equipment and
assisted Podlucky and the Insiders in securing financing based on these inflated prices. Kirschner asserts that CIT and Marshall
knew the equipment prices were inflated but still arranged for “synthetic lease” equipment lease financing based on the bogus
prices. Krones, CIT and Marshall reaped significant fees by using these inflated figures while Podlucky and the Insiders received
the excess revenue from the inflated pricing. 9 11, 13, 1618, 134-142.

In addition to the actions of Krones, CIT and Marshall, from April of 2003 through December of 2005, Wachovia arranged a
series of credit facilities for Le—Nature's. In an effort to secure lenders for each facility, Wachovia assisted Le—Nature's in the
preparation and distribution of a “Confidential Information Memorandum,” but these memoranda materially misrepresented
(among other things) Le—Nature's sales and profits. These credit facilities were supposed to generate funds for the expansion of
Le—Nature's production lines. Although Le—Nature's did expand its production lines by expanding the capacity of its Latrobe,
Pennsylvania plant in 2003 and by building a new bottling plaint in Phoenix, Arizona in 2005, Plaintift asserts these expansions
were unnecessary given the false sales figures and further believes the credit facilities were undertaken to finance and prop up
Le—Nature's slumping operations. Complaint, 9 4246, 60, 62, 72, 76, 81, 96.

*3 In May of 2006, the minority preferred shareholders (who were represented by three independent directors on the Le—
Nature's board), initiated an action in the Delaware Chancery Court against the corporation, Podlucky, his brother, Murin and

Lynn. * In June of 2006, the Chancery Court entered a preliminary injunction restraining Le—Nature's company from taking
certain steps, such as making capital expenditures in an amount in excess of $1,000, without minority shareholder approval.
Complaint, q 48.

In October of 2006, Le—Nature's preferred minority shareholders were told that Podlucky had converted funds deposited by
one of the corporation's equipment lessors, AIG. This information was passed to the shareholders upon AIG's discovery that
Krones had transferred nearly $20 million of AIG's deposit to Le—Nature's based on a forged AIG letter “authorizing” the
transfer of funds. On October 20, 2006, following the revelation of the forgery, the Delaware Chancery Court issued a temporary
restraining order and on October 27, 2006, the Court approved the preferred minority shareholders' request for the appointment

of a custodian for Le—Nature's, and named Kroll Zolfo Cooper, LLC (“KZC”) as custodian. 5 On November 1, 2006, the
managing director of KCZ filed an affidavit with the Chancery Court detailing financial discrepancies at Le—Nature's. Also on
November 1, 2006, several of Le—Nature's creditors initiated involuntary bankruptcy proceedings. Complaint, § 49-53.

Since the initiation of the bankruptcy proceedings, the investigation led by Kirschner has uncovered two separate accounting
systems at Le—Nature's: one system (“Navision”) tracked actual sales, accounts payable, inventory, etc. while the other
system (“Real World”) contained primarily fraudulent numbers to which only Podlucky and one Le—Nature's employee (Ms.
Andreycak) had access. In addition, a secret room was discovered at the Latrobe bottling facility which held safes that contained
jewelry purchased by Podlucky. Podlucky also purchased over 8,000 Lionel model trains and was building a mansion for his
personal residence. Kirschner avers that the jewelry, trains and residence were all paid for with monies Podlucky embezzled
from Le—Nature's through the “scheme.” Complaint, 9 54.

C. Discussion
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1. The Krones Defendants' In Pari Delicto Argument

Krones primarily argues that the equitable doctrine of in pari delicto bars Kirschner from asserting any claims against the
Krones Defendants. In pari delicto, which literally means “in equal fault,” is rooted in the common-law notion that a plaintiff's

recovery may be barred by his own wrongful conduct. FjPinter v. Dahl, 486 U.S. 622, 632, 108 S.Ct. 2063, 2070, 100 L.Ed.2d

658 (1988). See also, F‘jBateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 306, 105 S.Ct. 2622, 26262627, 86
L.Ed.2d 215 (1985) (common-law defense derives from the Latin, in pari delicto potior est conditio defendentis: In a case of
equal or mutual fault the position of the defending party is the better one.) The defense is grounded on two premises: first,
that courts should not lend their good offices to mediating disputes among wrongdoers; and second, that denying judicial relief

to an admitted wrongdoer is an effective means of deterring illegality. FjBateman Eichler, 472 U.S. at 306. 0 However, in
pari delicto:

*4 ... 1is a murky area of law. It is an ill-defined group of doctrines that prevents courts from becoming involved in disputes
in which the adverse parties are equally at fault. Courts in Pennsylvania have not been of one mind as to whether the doctrine
is legal or equitable. Compare Sacco v. Twp. of Butler, 863 A.2d 611, 615 n. 3 (Pa.Commw.Ct.2004) (referring to doctrine

as “equitable”) with F:lFeld & Sons, Inc. v. Pechner, Dorfman, Wolfee, Rounick & Cabot, 312 Pa.Super. 125, 458 A.2d 545,
548 (Pa.Super.Ct.1983) (referring to the “common-law” doctrine of in pari delicto ).
Official Committee of Unsecured Creditors of Allegheny Health, Educ. and Research Foundation v. PricewaterhouseCoopers,
LLP, No. 07-1397, 2008 WL 3895559, *5 (3d Cir. July 1, 2008) (footnote omitted).
Krones posits that its alleged culpability along with Le—Nature's arose out of the same illegal or wrongful acts and as such,
Krones suggests that Le—Nature's would be barred by the doctrine of in pari delicto from bringing this lawsuit against Krones.
Krones concludes that because Kirschner “stands in the shoes” of Le—Nature's, he too is barred from recovery under the doctrine

of in pari delicto. Krones primarily relies on FjOﬁicial Committee of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267
F.3d 340 (3d Cir.2001), (“Lafferty”), for this argument.

In Lafferty, two debtor corporations filed for bankruptcy after a “Ponzi scheme” collapsed leaving the investors in these
corporations with substantial losses. The scheme was orchestrated by the corporate debtors' sole shareholder, William Shapiro,
who issued fraudulent debt certificates on behalf of the corporations. When the corporations had no prospect of repaying the
debt, the corporations sought protection through bankruptcy. Subsequent to the bankruptcy filings, the debtors' estates, through
their creditors' committees, brought claims alleging that third parties had fraudulently induced the debtor corporations to issue
debt securities thereby deepening their insolvency and forcing them into bankruptcy.

One of the main issues in the Lafferty case was whether the in pari delicto doctrine would bar the claims brought by the creditor's
committee on behalf of the debtors' estates. The Court of Appeals for the Third Circuit held that in pari delicto could bar the
claims if Shapiro's conduct could be imputed to the corporations and hence to the creditors' committees since the committees
stood in the shoes of the debtor-corporations.

The Lafferty Court broke its analysis into two parts. First, it determined that 18 U.S.C. § 541 specifically precluded courts from
taking into account events which occur after the commencement of a bankruptcy case. Since the creditors' committees were
appointed after the filing of the bankruptcy case, the Court evaluated the in pari delicto defense without regard to the fact that
the committees were “innocent successors”. Relying in case law from the Tenth, Sixth and Seventh Circuits, the Lafferty court
held that a creditors' committee (or a bankruptcy trustee), who stands in the shoes of the debtor, could be barred by doctrine of
in pari delicto even when the committee holds the status of an innocent successor.
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*5 Having reached a conclusion on the first part of its analysis, the Lafferty Court next questioned whether Mr. Shapiro's acts
and conduct could be imputed to the corporations. The Court held that fraud of an officer could be imputed to a corporation when
the officer commits fraud: (1) in the course of his employment, and (2) for the benefit of the corporation. After determining
that Mr. Shapiro had committed fraud in the course of his employment, the Court analyzed whether his fraudulent conduct

was perpetrated for the benefit of the corporations. Although the Court noted that it would ordinarily apply the adverse interest

7

exception ' to ascertain whether fraudulent conduct could be imputed, under the facts of the Lafferty case, Mr. Shapiro's status

as a sole shareholder led the court to apply to the “sole-actor” exception. The Court held:

The general principle of the “sole actor” exception provides that, if an agent is the sole representative of a principal, then
that agent's fraudulent conduct is imputable to the principal regardless of whether the agent's conduct was adverse to the
principal's interests. [Cite omitted.] The rationale for this rule is that the sole agent has no one to whom he can impart his
knowledge, or from whom he can conceal it, and that the corporation must bear the responsibility for allowing an agent to
act without accountability. [Cites omitted.]

F:|267 F.3d at 359. As a result of this analysis, the majority of the Lafftery Court concluded: (1) Shapiro's conduct could be

imputed to the corporations, and (2) the doctrine of in pari delicto barred the creditors' committees, which stepped directly

into the shoes of the corporate debtors (post the filing of the bankruptcy petition), from bringing their claims.
Kirschner distinguishes Lafferty from the instant matter on the following grounds: First, Kirschner assumed control of Le—
Nature's indirectly, vis-a-vis from a court-appointed custodian (KCZ) who ran the company for a brief period of time before the
bankruptcy petition was filed; and second, since the alleged fraud was only perpetrated by some of the debtor's shareholders,
imputation of that fraud to the corporate debtor cannot occur. In the alternative, Kirschner argues that even if the debtor's conduct
could be imputed to a trustee, the fraud was not perpetrated to benefit the debtor and thus falls outside the adverse interest
exception. After a review of the facts of this case, in the light most favorable to the non-moving party and as more fully explained
below, I agree with Kirschner that the appointment of KCZ precludes the application of the doctrine of in pari delicto in this case.

Like the Lafferty Court, I begin my analysis with F:lsection 541 of the bankruptcy code. The legislative history to F:lsection
541 of the bankruptcy code states:

Though this paragraph will include ... claims by the debtor against others, it is not intended to expand
the debtor's rights against others more than they exist at the commencement of the case. For example, if
the debtor has a claim that is barred ... then the trustee would not be able to pursue that claim, because
he too would be barred. He could take no greater rights than the debtor himself had.

*6 See, Senate Report, 95-989, 1978 U.S.C.C.A.N. 5787, 5868. From this, the Third Circuit has consistently held that “[a

bankruptcy] trustee stands in the shoes of the debtor.” See e.g., F‘jln re: Personal and Business Insurance Agency, Debtor
James K. McNamara, Esq., Trustee, v. PFS a/k/a Premium Financing Specialists, 334 F.3d 239, 245 (3d Cir.2003) (in actions

brought by trustee as successor to debtor's interest under Fjsection 541, the ‘trustee stands in the shoes of debtor and can only

assert those causes of action possessed by debtor), quoting, FjHays and Co. v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
885 F.2d 1149, 1154 (3d Cir.1989).

Accordingly, under F:Isection 541, the trustee stands in the shoes of the debtor—in this case, Kirschner stands in Le—Nature's
shoes—and may prosecute any claims or causes of action that the debtor can pursue. Similarly, if Le—Nature's is barred from

bringing a claim, then Kirschner would likewise be barred. 8 Although the Lafferty analysis applies to this case, the facts of the
instant matter differ from Lafferty, and thus alter the outcome.
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The first part of the Lafferty analysis requires a determination as to when relevant events transpired—before or after the
bankruptcy filing. Unlike the facts in Lafferty, Le—Nature's essentially rid itself of corrupt influence of certain corporate officers
prior to the bankruptcy filing when the Chancery Court installed KCZ and empowered KCZ to run the company. As discussed
above, in May of 2006, at the request of Le—Nature's minority shareholders, the Delaware Chancery Court restricted Podlucky
and the Insiders' authority to do certain things without the minority shareholders' approval. In October of 2006, when evidence
surfaced indicating that Podlucky and the Insiders ignored the Court's prior order and possibly engaged in criminal conduct
(the forgery of an AIG document), the minority shareholders again sought assistance from the Chancery Court. In response, the

Court appointed KCZ % and ordered a complete usurpation of corporate authority rendering Podlucky and the Insiders impotent

to run Le-Nature's. ' Thus, by the time Le—Nature's was pulled involuntarily into bankruptcy, KCZ had been running the
company for several days. Because KCZ was appointed before the filing of the bankruptcy case, and because Kirschner stepped
into the shoes of Le—Nature's which was then being run by this custodian who was not engaged in any sort of fraudulent conduct,
there is no fraud to impute to Kirschner.

Unlike the facts in Lafferty, I must evaluate the in pari delicto doctrine in light of the fact that when Kirschner stepped into the
shoes of Le—Nature's it was no longer being operated by a corrupt management team (Podlucky and the Insiders) due to the
minority shareholders who convinced the Chancery Court to replace the leadership. Thus, at the moment the bankruptcy was

filed, Le—Nature's was not being run by the wrongdoers who allegedly engaged in fraud. ' This distinction alone leads me to
conclude that since Le—Nature's alleged wrongdoing shareholders were stripped of their power by the alleged innocent minority
shareholders prior to the bankruptcy filing, there was nothing to impute at the time of the bankruptcy filing, and accordingly,

the in pari delicto doctrine cannot apply to bar Kirschner's claims against Krones. 12

2. The Krones Defendants' “No Legally Cognizable Harm” Argument

*7 Krones argues that Le—Nature's sustained no legally cognizable harm as the result of any action or inaction taken by the
Krones Defendants. They assert three bases for this argument: (1) the alleged injury to Le—Nature's is based solely on the

deepening insolvency theory which the Third Circuit rejected Fjin CitX Corporation Inc. v. Detweiler, Hershey and Associates
P. C., 448 F.3d 672 (3d Cir.2006); (2) Podlucky's and the Insider's waste was the sole proximate cause of Le—Nature's injury; and
(3) Kirschner's allegation that Le—Nature's was insolvent before it contracted with Krones, defeats Kirschner's claims against
Krones. Kirschner responds by stating: (1) he has not asserted a deepening insolvency claim, but even if he did, his claim would
be recognized by Pennsylvania law; (2) Krones' conduct was a substantial factor which contributed to Le—Nature's damages;
and (3) Le—Nature's insolvency does not preclude Kirschner as the trustee from brining claims against Krones.

a. Deepening Insolvency Theory

Krones first argues that Kirschner is attempting to recover damages based upon a theory of deepening insolvency. Specifically,
Krones claims that Kirschner's complaint asserts that the Krones Defendants helped an already-insolvent Le—Nature's: (1) obtain
loans which prolonged Le—Nature's life which enabled it to incur even more debt, and (2) greatly dissipated any remaining
assets of Le—Nature's. Krones argues that these allegations mirror the definition of “deepening insolvency” as set forth CizX,
which the Court of Appeals for the Third Circuit rejected as a measure of damages.

In Lafferty, supra., the Court described “deepening insolvency” as a type of “injury to the Debtors' corporate property from the

fraudulent expansion of corporate debt and prolongation of corporate life.” F:|267 F.3d at 347. The Lafferty Court predicted
that “where ‘deepening insolvency’ causes damage to corporate property,” the Pennsylvania Supreme Court “would provide
a remedy by recognizing” a deepening insolvency cause of action. /d. at 351. In CitX, decided five years after Lafferty, the
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Court of Appeals clarified that, although Lafferty recognized deepening insolvency as a valid cause of action in Pennsylvania,

it “never held that it was a valid theory of damages for an independent cause of action.” F]CitX, 448 F.3d at 677; see also, id.
(“Those statements in Lafferty were in the context of a deepening-insolvency cause of action. They should not be interpreted
to create a novel theory of damages for an independent cause of action like malpractice.”). The CitX court further held that
although Lafferty approved deepening insolvency as a tort for fraudulent conduct, allegations of negligence could not support

a deepening-insolvency claim. F:lCitX, 448 F.3d at 680-81.

Although the CitX Court held that deepening insolvency is not an independent form of damages, it made clear that:

*8 Where an independent cause of action gives a firm a remedy for the increase in its liabilities, the
decrease in fair asset value, or its lost profits, then the firm may recover, without reference to the incidental
impact upon the solvency calculation.

Id. at 678 (quoting Sabin Willett, The Shallows of Deepening Insolvency, 60 Bus. Law. 549, 575 (2005)). In other words,
traditional damages stemming from a given cause of action “do not become invalid merely because they have the effect of

increasing a corporation's insolvency.” F]T habault v. Chait, 541 F.3d 512, 523 (3d Cir.2008); see also FAHERF 1, supra.,
2007 WL 141059, at *7.

Here, Krones seeks dismissal of all of Kirschner's claims against it because, according to Krones, Kirschner's complaint
describes damages based on a deepening insolvency measure, which CitX precludes him from recovering. I disagree that
Kirschner's complaint seeks damages based on a deepening insolvency measure.

First, Kirschner clearly states in his opposition brief, that his complaint does not assert an independent “deepening insolvency”
claim, and based on my review of the complaint, I concur. Indeed, the term “deepening insolvency” does not appear anywhere
in the complaint. In addition, Kirschner states in his opposition brief that he is not seeking deepening insolvency damages for
any of his claims. Moreover, as explained above, CitX does not preclude an otherwise available recovery where a complaint

asserts a cause of action that provides for a remedy for increased liabilities, decreased fair asset value, or lost profits. F:|448
F.3d at 678. To the contrary, if available under applicable law, damages for an increase in a corporation's liabilities, decrease in
its fair asset value, or lost profits, all remain available regardless of the impact on the solvency calculation.

Although the Complaint refers to the “artificial prolongation of [the] failed and insolvent enterprise,” it also alleges in detail
Krones' participation in the embezzlement scheme, and Krones' purported wrongful conduct which caused an increase in Le—
Nature's liabilities. See Y 135-141 of Kirschner's complaint. Krones does not argue that such damages are unavailable under
Kirschner's common law or RICO claims. Moreover, as CitX and Thabault make clear, such damages do not become unavailable
simply because the alleged increase in liabilities may have had the effect of deepening Le—Nature's insolvency. Accordingly,

Krones' motion to dismiss Kirschner's claims on deepening insolvency grounds is denied. See, e.g., FAHERF 1, 2007 WL
141059, at *7 (denying motion for summary judgment where complaint alleged “independent causes of action in the form of
professional negligence, breach of contract, and aiding and abetting breach of fiduciary duty, which, if viable, give AHERF a
‘remedy for the increase in its liabilities, the decrease in fair market value, or its lost profits.” ).

b. Proximate Cause

*9 Krones argues that Podlucky's waste and embezzlement of funds was the sole, proximate cause of any injury Le—Nature's
may have incurred. Krones suggests this case is akin to CizX in that Le—Nature's insolvency did not deepen because Le—Nature's
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incurred new debt, but by the fact that Podlucky and the insiders squandered the loan proceeds and/or looted the assets. 13

According to Krones, because Kirschner fails to allege that Krones knew about, participated in, or should have reasonably
foreseen that Podlucky would embezzle the loan proceeds, Kirschner has failed to explain how Krones proximately caused any
harm that befell Le-Nature's. Kirschner responds by stating that he has pled that Krones' conduct constituted a substantial factor
in bringing about Le—Nature's harm, and thus, it proximately caused Le—Nature's injury.

As noted by the Court of Appeals for the Third Circuit in the multidistrict litigation matter, F]In re Orthopedic Bone Screw
Products Liability Litigation, 193 F.3d 781 (3d Cir.1999), “whether plaintiffs have adequately alleged causation depends greatly

on the particulars of the state law governing each claim.” Fjld. at 794. Accordingly, I must apply Pennsylvania law to the
instant matter.

I note at the outset that most of the law cited by Krones in support of its position hails from district courts outside of Pennsylvania

with the exception of FjLux v. Gerald E. Ort Trucking, Inc., 887 A.2d 1281 (Pa.Super.2005). In Lux, the Pennsylvania Superior
Court held:

“Proximate causation is defined as a wrongful act which was a substantial factor in bringing about the plaintiff's harm.”
Dudley v. USX Corp., 414 Pa.Super. 160, 606 A.2d 916, 923 (1992) (citations omitted). Proximate cause does not exist where
the causal chain of events resulting in plaintiff's injury is so remote as to appear highly extraordinary that the conduct could
have brought about the harm. /d., 606 A.2d at 923.

F:lLux, 887 A.2d at 1286—-1287.

Kirschner's complaint sets forth allegations claiming Krones agreed to “refund deposits” to Le—Nature's that Le—Nature's never
made. (See complaint, § 11). The complaint also alleges that Podlucky and the Insiders fraudulently inflated prices on bottling
line equipment so when the equipment financiers paid Krones more than was needed to manufacture the equipment, Krones
sent the “excess payments” to Le—Nature's. (See complaint, § 13). The complaint also alleges that when an informant threatened
to reveal this refund and excess payment scheme, Krones and Podlucky “worked together to actively conceal this part of
the Fraudulent Scheme” by fabricating equipment schedules which supported the higher, fraudulent prices and by providing
“excuses” why the financing seemed to be more than the equipment costs. (Id. and q 141). According to the complaint, this
part of the overall Ponzi scheme garnered $118 million and constituted more than 50 percent of all the funds the equipment
financiers provided. (See complaint, § 131). Kirschner's complaint suggests that Krones' involvement was integral to this part
of the scam. (See complaint, 9§ 131-143).

*10 Based on the facts as plead by Kirschner, Krones (and the other defendants) fall squarely within the causal chain of events
resulting in Le—Nature's alleged injuries. Krones' involvement is not so remote so as to appear “highly extraordinary.” To the
contrary, the conduct, as pled, could have brought about the harm allegedly sustained by Le—Nature's. Kirschner has adequately
pled facts which illustrate Krones' alleged wrongful acts, Krones' knowledge that its acts would further a fraud, and nevertheless,
willingly participated in the fraud. Kirschner has also alleged that Krones' conduct caused Le—Nature's to sustain an additional
$118 million in liabilities since Krones knew or should have known that this money was not needed for equipment purchases.
Accordingly, I find Krones' actions and inactions (as pled) to be a substantial factor contributing to Le—Nature's alleged injuries.
For these reasons, I decline to dismiss the complaint against Krones for failure to adequately plead proximate cause.

c. Timing of Le—Nature's Insolvency

Krones suggests that because Kirschner pled that Le—Nature's was insolvent in January of 2003, before the alleged Ponzi scheme
began, Kirschner cannot show how Le—Nature's sustained any damages because of the alleged Ponzi scheme. Stated another
way, since Le—Nature's was insolvent before the Ponzi scheme started, Le—Nature's shareholders were entitled to zero; thus,
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even if the Ponzi scheme increased Le—Nature's liabilities and debts, the shareholders were in no worse position because of the
Ponzi scheme than they were in January of 2003. Krones suggests that the only “persons” in a worse position are Le—Nature's
creditors, whose interests are not represented by Kirschner. In response, Kirschner relies on Lafferty, supra. Again, 1 concur
with Kirschner.

In Lafferty the Court offered examples of how an insolvent corporate entity such as Le—Nature's could be injured by incurring
additional debt post insolvency:

.. insolvency is a financial condition in which a corporation's debts exceed the fair market value of

its assets. F:Ill U.S.C. § 101(32). Even when a corporation is insolvent, its corporate property may
have value. The fraudulent and concealed incurrence of debt can damage that value in several ways.
For example, to the extent that bankruptcy is not already a certainty, the incurrence of debt can force an
insolvent corporation into bankruptcy, thus inflicting legal and administrative costs ... [B]ankruptcy also
creates operational limitations which hurt a corporation's ability to run its business in a profitable manner.

P L aferty, 267 F3d at 349.

In the instant matter, because the bankruptcy occurred post-Ponzi scheme, post-insolvency, and was foisted on Le—Nature's
involuntarily by its creditors, and given the example set forth in Lafferty, 1 decline to dismiss the complaint against Krones on
the basis that Le—Nature's insolvency predated the Ponzi scheme.

3. The Krones Defendants' “Inadequately Pleaded Claims” Argument

a. F:IFederal Rule of Civil Procedure 9(b)

*1 F‘jRule 9(b) requires particularity when pleading fraud. See Marangos v. Swett Civ. No. 84146, 2009 WL 1803264 at
* 3 (3d Cir. June 25, 2009). Specifically, FjRule 9(b) provides that:

[i]n alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud
or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.

F]F ed.R.Civ.P. 9(b). “The purpose of F‘jRule 9(b) is to provide notice of the ‘precise misconduct’ with which the defendants
are charged” in order to allow them the opportunity to respond to the complaint “and to prevent false or unsubstantiated charges.”

FgRolo v. City of Investing Co. Liquidating Trust, 155 F.3d 644, 658 (3d Cir.1998), citing, FSeville Indus. Machinery v.
Southmost Machinery, 742 F.2d 786, 791 (3d Cir.1984).

Thus, to satisfy F:lRule 9(b), Kirschner must “plead with particularity the ‘circumstances' of the alleged fraud.” FgRolo,

155 F.3d at 658. Kirschner need not “plead the ‘date, place or time’ of the fraud, so long as [he] use[s] an alternative means of

injecting precision and some measure of substantiation into [his] allegations of fraud.” Id., citing, FSeville, 742 F.2d at 791.
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The purpose of FjRule 9(b) is to provide notice of the “precise misconduct” with which defendants are charged and to prevent
false or unsubstantiated charges. /bid. Further, I am cognizant that, where a party alleges a complex corporate fraud, much of
the factual information necessary to describe the details of the fraud may be “peculiarly within the defendant's knowledge and

control.” See F:lKaiser Foundation Health Plan, Inc. v. Medquist, Inc., Civ. No. 84376, 2009 WL 961426 at * 6 (D. N.J. April

8, 2009), citing, F:lln re Craftmatic Sec. Litig., 890 F.2d 628, 645 (3d Cir.1989) and F:lShapiro v. UJB Financial Corp., 964
F.2d 272, 284 (3d Cir.1992).

Krones argues that Kirschner essentially lumps all of the Krones Defendants together and complains that this impermissible

under F:lRule 9(b). Specifically, Krones notes that Kirschner's complaint fails to identify with any particularity which of the
four Krones' Defendants made specific misrepresentations and fails to identify to whom required disclosures should have been

made. Finally, Krones argues that the time frame for the alleged fraudulent acts fails to satisfy F‘jRule 9(b) since the allegations
span from 2004 to 2006 and are therefore “absurdly broad.”

Having carefully reviewed the complaint, I find Krones' arguments to lack merit. Certainly, there are some allegations in the
complaint which provide general background information on the nature and goals of the alleged scheme and which do not
delineate between the actions of particular Defendants. (See complaint, 49 2, 5 and 11-15). Tellingly, these paragraphs are
all located in the “Preliminary Statement™ section of the complaint. Had Kirschner included nothing more detailed as to each
individual Krones Defendants' alleged role, I would be inclined to agree with Krones that the complaint was deficient. See,
Silverstein v. Percudani, 422 F.Supp.2d 468, 472—73 (M.D.Pa.2006) (stating, “[a] complaint that ‘lumps' together numerous
defendants does not provide sufficient notice of which defendants allegedly made the misrepresentations”).

*12 However, Kirschner can and did meet his FjRule 9(b) obligations by providing Krones with notice of the “precise
misconduct” with which the Krones Defendants are charged, and he accomplished this by “injecting precision and some
measure of substantiation” into his fraud allegations. Generally, the complaint asserts that the misconduct involves Defendant

Kronseder ' (on behalf of Krones AG and possibly Krones, Inc.) 15 , and Defendant Sommer (individually and on behalf of
Krones, Inc.), as well as the actions of others in the Krones, Inc. or Krones AG employ working with Podlucky to falsify costs
of equipment and show fictitious deposits for the equipment.

Specifically, Kirschner's complaint alleges that Podlucky and another, unrelated Defendant, (“Pollinger”—through its principals
D.K. and P. Pollinger), inflated the cost of the equipment needed to expand the Latrobe, Pennsylvania facility. (See complaint
133-134). When financiers “overpaid” for the equipment, Pollinger sent the “excess payments” to Le—Nature's, which in turn,
looked to “balance its books” by having Podlucky record forged statements for a bank account in Le—Nature's name, fictitious
deposits to Pollinger for bottling equipment. (See complaint § 134—135). In 2004, Le—Nature's “Real World” accounting system
reflected that Le—Nature's had made $100 million in fictitious deposits to Pollinger, and by 2005, these fictitious deposits totaled
$163 million. (See complaint §f 136-137). Over time, these fictitious deposits were “transferred” to Krones, because it was
manufacturing most of the equipment for both the Latrobe, Pennsylvania and the Phoenix, Arizona plants, and at various points
in time, Krones was shown as holding $140 million in phony deposits. (See complaint § 138).

Kirschner's complaint explains that Krones AG actually manufactured equipment, but “Krones” acting through it principals
and executives (including Kronseder and Sommer) agreed to inflate the cost of the manufactured equipment purchased by
Le—Nature's and place these inflated costs on the invoices and schedules which were provided to Le—Nature's equipment
financiers. (See complaint Y 139, 142). According to the complaint Defendant Kronseder, Defendant Sommer, and “other
officers of Krones” were contacted by an informant—who had been employed by or affiliated with “Krones”—who revealed
the purported cost of the Phoenix plant equipment was inflated by as much as $90 million. (See complaint § 140—141). Despite
this information, Kirschner alleges that Kronseder and Sommer worked with Podlucky to continue to fabricate equipment
schedules which supported the higher, fraudulent equipment prices. (See complaint § 141). Finally, the complaint alleges that
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when confronted with information that a whistleblower was passing around the true equipment costs, Sommer and Kronseder
actively participated, substantially assisted or knowingly failed to stop Krones, Podlucky and the Insiders from continuing to
use false costs. (See complaint § 142).

*13 Based on these allegations, I find that Kirschner has met the purpose of FjRule 9(b) by providing notice of the precise
misconduct at issue with respect to the Krones Defendants and the allegations set forth in the complaint have been pled with
the requisite sufficiency so as to enable Krones to respond to the complaint and to prevent false or unsubstantiated charges.

b. RICO Claims

Krones next suggests that Kirschner's complaint deficiently pled all of the RICO claims because he failed to provide a “fuller

set of factual allegations” as required by F:lPhillips v. County of Allegheny, 515 F.3d 224 (3d Cir.2008) and F‘jLimestone
Development Corp. v. Village of Lemont, Illinois, 520 F.3d 797 (7th Cir.2008). Krones argues that Kirschner needed to allege
facts suggesting how each of the Krones Defendants generally engaged in: (1) conduct (2) of an enterprise (3) through a pattern
(4) of racketeering, and specifically argues that the complaint fails to identify any predicate acts taken by any one of the Krones
Defendants so as to create a “pattern” of racketeering activity.

First, I note that Ashcroft v. Igbal, supra, controls the depth of detail with which these claims must be pled in order to survive
a motion to dismiss. As stated above, if the complaint contains sufficient factual matter, accepted as true, to state a claim for
relief that is plausible on its face—meaning the plaintiff has pled factual content enabling this court to draw the reasonable

inference that the defendant is liable for the misconduct alleged—the motion to dismiss must be denied. F:Ilqbal, 129 S.Ct. at

1949. Moreover, the Court of Appeals for the Third Circuit recently applied the /gbal stanard in F]F owler v. UPMC Shadyside,
— F.3d —— (3d Cir.2009), 578 F.3d 203, 2009 WL 2501662, and offers this guidance with respect to “plausibility”:

... a plaintiff is not required to establish the elements of a prima facie case but instead, need only put forth allegations that
“raise a reasonable expectation that discovery will reveal evidence of the necessary element.” ... Under the Federal Rules of
Civil Procedure, an evidentiary standard is not a proper measure of whether a complaint fails to state a claim.

F:IFowler, 578 F.3d 203, 2009 WL 2501662, at *7 (citations omitted).

I am guided by Igbal and Fowler as I turn to Kirschners' complaint to assess whether it sufficiently alleges at least two predicate

acts of racketeering, (which may include mail fraud), under F:|18 U.S.C. § 1341. See, FLum v. Bank of America, 361 F.3d
217,223.(3d Cir.2004), cert den. 543 U.S. 918, 125 S.Ct. 271, 160 L.Ed.2d 203 (Oct 4, 2004). The Lum Court noted that, “[a]
scheme or artifice to defraud need not be fraudulent on its face, but must involve some sort of fraudulent misrepresentation or
omission reasonably calculated to deceive persons of ordinary prudence and comprehension.” /bid.

In this case, Kirschner has asserted that Krones (through Krones, Inc.'s CEO, Defendant Sommer, and through Krones AG's
majority shareholder, Defendant Kronseder), wired “excess payments” (meaning the overpayments for the equipment) to Le—
Nature's on fourteen separate dates. (See complaint at §215(c)). Kirschner's descriptions of these wire transfers clearly constitute
mail fraud, and when read in connection with the remainder of the complaint, (specifically the paragraphs referenced in this
opinion at “3.a.,” above), adequately set forth a scheme of fraudulent misrepresentations which were reasonably calculated
to deceive persons of ordinary prudence and comprehension (i.e. the alleged minority preferred shareholders, financiers and
possibly others).

*14 Next, Krones argues Kirschner's complaint fails to adequately allege that Krones was part of a conspiracy under RICO

F:lsection 1962(d) because Kirschner failed to show an underlying violation of F:lsection 1962(c). Because I have determined
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that the complaint adequately pleads Krones' alleged violation of F:Isection 1962(c), and given the facts set forth in Kirschner's
complaint as highlighted in section “3.a.” of my opinion, above, Kirschner has clearly met the requisite standard under Igbal
and Fowler of showing Krones' intent to conspire with other Defendants to commit the fraud alleged. (See complaint § 133—
142, 215).

Krones next suggests that Kirschner failed to properly plead a RICO enterprise. Under RICO, an enterprise includes “any
individual, partnership, corporation, association, or other legal entity, any union or group of individuals associated in fact

although not a legal entity.” F‘:|18 U.S.C. § 1961(4). It is a “group of persons associated together for a common purpose of
engaging in a course of conduct.” F‘jUnited States v. Turkette, 452 U.S. 576, 583, 101 S.Ct. 2524, 69 L.Ed.2d 246 (1981).
“RICO reaches ‘a group of persons associated together for a common purpose of engaging in a course of conduct.” F:lBoyle V.

United States, — U.S. ——, 129 S.Ct. 2237, 2243, 173 L.Ed.2d 1265 (June 8, 2009), citingF‘jTurkette, 452 U.S. at 583. “An
enterprise ‘is proved by evidence of an ongoing organization, formal or informal, and by evidence that the various associates
function as a continuing unit.” > /bid.

Again, since this is the pleading stage and not trial, /gbal and its progeny, (specifically Fowler, supra.), control what Kirschner
must do at this stage. He is not required to “prove” the existence of an enterprise, but rather, must provide enough factual
content so that I can draw a reasonable inference that it is plausible that Krones was part of an enterprise and thus liable for the
misconduct alleged under RICO. Again, given the facts set forth in Kirschner's complaint as outlined in section “3.a.” of my
opinion, above, Kirschner has clearly met the requisite standard under /gbal and Fowler:

Finally, Krones argues that Kirschner failed to allege that the Krones Defendants agreed to further or facilitate the criminal
endeavor and share in the “common purpose” of the endeavor. Krones suggests that Kirschner's sole conclusory paragraph (f
223) fails to meet the plausibility standard of Bell Atlantic Co. v. Twombly, supra. If this were the only paragraph that discussed
Krones' actions, I would agree with Krones. However, I find that the paragraphs discussed in detail in section “3.a.” above
(1191 133-142) provide enough factual information to deem it plausible that Defendants Krones AG and Krones Inc., through
Defendants Sommer and Kronseder, furthered the criminal endeavor (i.e. Krones' participation in crafting equipment schedules
and invoices to help Podlucky and Pollinger justify the over-priced equipment so Le—Nature's could obtain excess payments,
transferring the “excess payments” to Le—Nature's for the overpriced equipment, accepting Le—Nature's fictitious deposits from
Pollinger, and entering into written agreements with Le—Nature's to achieve all of these goals).

*15 Accordingly, based in part on my opinion set forth above in section “3.a.” above, and the law set forth here, I find that
Kirschner has adequately pled facts to state a claim for relief from which I can draw a reasonable inference that Krones could
be liable for the misconduct alleged. As such, I decline to grant Krones' motion to dismiss the RICO claims.

c. Aiding and Abetting Claims

Krones next argues that Kirschner's claims for aiding and abetting both fraud and breach of fiduciary duty must be dismissed
because they are not cognizable claims under Pennsylvania law. Pertinent here, the Restatement (Second) Torts § 876(b), on
which Plaintiff relies, has not been expressly adopted by the Pennsylvania Supreme Court. See, e.g., Clayton v. McCullough,
448 Pa.Super. 126, 670 A.2d 710, 713 (1996).

That Section reads, in its entirety, as follows:
§ 876 Persons Acting in Concert

For harm resulting to a third person from the tortious conduct of another, one is subject to liability if he
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(a) does a tortious act in concert with the other or pursuant to a common design with him, or

(b) knows that the other's conduct constitutes a breach of duty and gives substantial assistance or encouragement to the other
so to conduct himself, or

(c) gives substantial assistance to the other in accomplishing a tortious result and his own conduct, separately considered,
constitutes a breach of duty to the third person.

Restatement (Second) Torts § 876(b).

When state law issues arise that remain unaddressed by the highest court in the state, a federal court must predict how that

court would rule. F]Berrier v. Simplicity Mfg., 563 F.3d 38, 4546 (3d Cir.2009). In doing so, I may consider “relevant state
precedents, analogous decisions, considered dicta, scholarly works, and any other reliable data tending convincingly to show

how the highest court in the state would decide the issue at hand.” F‘:lMcKenna v. Ortho Pharmaceutical Corp., 622 F.2d 657,
663 (3d Cir.1980). In making that prediction, “a federal court can ... give due regard, but not conclusive effect, to the decisional

law of lower state courts.” F‘jNationwide Mut. Ins. Co. v. Buffetta, 230 F.3d 634, 637 (3d Cir.2000) (citation omitted). Moreover,
I am not to disregard the opinions of intermediate appellate courts, unless persuasive data convinces me that the Pennsylvania
Supreme Court would decide to the contrary. /d.

On this issue, I reach the same conclusion as that in Gilliland v. Hergert, No. 2:05—cv—01059, 2007 U.S. Dist. LEXIS 84508

(W.D.Pa.Nov. 15,2007), and F‘jChicago Title Ins. Co. v. Lexington & Concord Search & Abstract, LLC, 513 F.Supp.2d 304,317
(E.D.Pa.2007), both of which predicted that the Supreme Court of Pennsylvania would recognize § 876(b). 16 1am persuaded
by the thorough analyses set forth in those cases. I note, too, that Defendant has not pointed to—nor have I found-language in
any Pennsylvania State Court opinion that criticizes or otherwise undermines the principles underlying or stated in § 876(b). In
other words, there is no persuasive data to convince me to decide contrary to the Pennsylvania caselaw on which both Gilliland
and Lexington & Concord relied. Therefore, I decline to dismiss Kirschner's claims against Krones for aiding and abetting fraud
and aiding and abetting the breach of fiduciary duty.

4. Personal Jurisdiction Argument

*16 Krones asserts federal and Pennsylvania state law claims against Defendant Kronseder. Kronseder counters that this Court
lacks the requisite personal jurisdiction over him necessary to entertain these claims. Accordingly, he demands the dismissal
of all claims asserted against him under F.R.Civ.P. 12(b)(2).

“ ‘Because federal courts are courts of limited jurisdiction, a presumption arises that they are without jurisdiction until the
contrary affirmatively appears.” ” Donaldson v. Informatica Corp., Civ. No. 8-605, 2009 WL 483087 at * 7 (W.D.Pa. Feb. 25,

2009), citing, F‘:lMyers v. American Dental Ass'n, 695 F.2d 716, 724 (3d Cir.1982). “ “The person asserting jurisdiction bears
the burden of showing that the case is properly before the court at all stages of the litigation.” Donaldson, 2009 WL 483087 at *

7, citing, F‘ngackam’ v. Provident Nat'l Bank, 994 F.2d 1039, 1045 (3d Cir.1993). In other words, “once the defendant raises
the question of personal jurisdiction, the plaintiff bears the burden to prove, by a preponderance of the evidence, facts sufficient

to establish personal jurisdiction.” F:Cateret Sav. Bank, FA v. Shushan, 954 F.2d 141, 146 (3d Cir.1992). “When a defendant
challenges personal jurisdiction, the plaintiff has the burden of proof to establish ‘jurisdictional facts through sworn affidavits
or other competent evidence.” Regan v. Loewenstein, 292 Fed. Appx. 200, (3d Cir.2008), quoting Patterson by Patterson v.

FB.I, 893 F.2d 595, 604 (3d Cir.1990). !
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Kirschner thus bears the burden of proving the existence of personal jurisdiction. Further, because Kirschner initiated this
action in Pennsylvania, before it was transferred here pursuant to 28 U.S.C. § 1407, the jurisdictional queries must be answered
with respect to the Commonwealth of Pennsylvania. Consequently, I may only exercise personal jurisdiction over Kronseder

to the same extent that Pennsylvania could have. See, F‘jln re Latex Gloves Products Liability Litigation, 2001 WL 964105

at * 2 (E.D.Pa. Aug.22, 2001), citing, F:lPennzoil Prods. Co. v. Colelli & Assocs., Inc., 149 F.3d 197, 200 (3d Cir.1998).
Pennsylvania's long-arm rule permits the exercise of personal jurisdiction to the extent allowed by the due process clause of

the United States Constitution. 42 Pa.C.S.A. § 5322(b). 8

The Due Process Clause permits courts to exercise two types of personal jurisdiction over a defendant—general and specific.

See, F:IMellon Bank (East) PSFS, Nat'l Assn. v. Farino, 960 F.2d 1217, 1221 (3d Cir.1992). General jurisdiction is the broader
of the two types, and is supported where a defendant has maintained “systematic and continuous” contacts with the forum state.

See, Donaldson, 2009 WL 483087 at * 7, citing, F:lMarten v. Godwin, 499 F.3d 290, 296 (3d Cir.2007). The contacts need
not be related to the particular claim proceeding in court. Thus, “[i]f a party is subject to the general jurisdiction of a state, that
party can be called to answer any claim against her, regardless of whether the subject matter of the cause of action has any

connection to the forum.” F:lMellon Bank, 960 F.2d at 1221. “In contrast, specific jurisdiction is present only if the plaintiff's

133

cause of action arises out of a defendant's forum-related activities, such that the defendant “ ‘should reasonably anticipate being

haled into court’ ” in that forum.” FjRemick v. Manfredy, 238 F.3d 248, 255 (3d Cir.2001) (internal citations omitted). Specific
jurisdiction is a narrower grant of jurisdiction.

*17 Kronseder has tendered a Declaration which would defeat any effort to establish the exercise of general jurisdiction. 19

Accordingly, Kirschner focuses its argument solely upon specific jurisdiction. It utilizes two different methods to establish

specific jurisdiction—the more traditional minimum contacts method and the alternative “effects” test under F:l Calder v. Jones,
465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.2d 804 (1984). After careful consideration, I reject Kirschner's contentions that the
evidence of record currently establishes that the exercise of specific jurisdiction would be appropriate here.

a. Traditional Inquiry

“Traditionally, determining whether specific jurisdiction exists over a non-resident defendant involves a three part inquiry.”

Donaldson, 2009 WL 483087 at * 8 citing, F‘jMarlen, 499 F.3d at 296. Kirschner must show: (1) that Kronseder * “purposefully
directed’ ” his activities at Pennsylvania; (2) that the claim “ ‘arise[s] out of or relates to’ at least one of those specific activities”;
and (3) that the exercise of jurisdiction comports with “fair play and substantial justice.” Id. Kirschner fails to satisfy the first
of the inquiries.

As “evidence” that Kronseder purposefully directed his activities toward Pennsylvania, Kirschner offers the following: (1)
Kronseder's conduct, even if outside of Pennsylvania caused harm in Pennsylvania; and (2) Kronseder caused 15 wire transfers
of'the fraudulent excess payments to be made in the Commonwealth of Pennsylvania. (See complaint, 99 13, 138, 140-142, 152—
159). In further support of his proposition that Kronseder was personally involved with the wire transfers, Kirschner supplied
the declaration of D. Ray Strong, Kirschner's consultant retained to analyze and investigate the financial transactions of Le—
Natures. This declaration which attached copies of each wire transfer references transfers from Krones Inc. (not Kronseder
personally or even Krones AG) to Le—Natures.

The Supreme Court has made it clear that even a single contact can be sufficient to demonstrate that a defendant purposefully

established contacts with a forum state. See, F:lMcGee v. Int'l Life Ins. Co., 355 U.S. 220, 223, 78 S.Ct. 199, 201, 2 L.Ed.2d
223 (1957). Yet, “[t]he test has always focused on the ‘nature and quality” of the contacts with the forum and not the quantity
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of those contacts.” F‘]Zippo Manufacturing Company v. Zippo Dot Com, Inc., 952 F.Supp. 1119, 1127 (W.D.Pa.1997), citing,

F‘:llnternational Shoe Co. v. Washington, 326 U.S. 310,320, 66 S.Ct. 154, 160,90 L.Ed. 95 (1945). Here, the “nature and quality”
of the contacts—15 wire transfers that occurred between Krones Inc. and Le—Nature's—does not convince me that Kronseder
purposefully established contacts with Pennsylvania. The cases cited by Kirschner reference situations where there appears to
have been direct contact between the foreign individual and the mode of communication that occurred in the forum state. In
this case the connections between Kronseder appears tenuous at best and thus, I decline to find that Kronseder purposefully
directed his activities toward Pennsylvania based upon this paucity of evidence.

b. Effects Test

*18 In F:ICalder v. Jones, 465 U.S. 783, 104 S.Ct. 1482, 79 L.Ed.2d 804 (1984), the Supreme Court announced an alternative
means of establishing personal jurisdiction in intentional tort cases. Commonly referred to as the “effects test,” Kirschner may
establish specific jurisdiction over Krones, a non-resident defendant, if he demonstrates:

(1) the defendant committed an intentional tort; (2) the plaintiff felt the brunt of the harm in the forum
such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of
that tort; (3) the defendant expressly aimed his tortious conduct at the forum such that the forum can be
said to be the focal point of the tortious activity.

F]Marten v. Godwin, 499 F.3d 290, 297 (3d Cir.2007). Where a plaintiff establishes these three elements, he “can demonstrate
a court's jurisdiction over a defendant even when the defendant's contacts with the forum alone ... are far too small to comport

with the requirements of due process under [the] traditional analysis.” F‘jMam‘n, 499 F.3d at 297, citing, FJIMO Industries,
Inc. v. Kiekert AG, 155 F.3d 254,259 (3d Cir.1998) (internal quotation marks omitted). Nevertheless, the effects test “prevents a
defendant from being haled into a jurisdiction solely because the defendant intentionally caused harm that was felt in the forum
state if the defendant did not expressly aim his conduct at that state.” Id (emphasis added).

Turning to the third inquiry, as above, the evidence before me does not establish that Kronseder “expressly aimed” his conduct at
Pennsylvania. The evidence consists of wire transfers made by Krones Inc. (not Kronseder or even Krones AG) to Le—Nature's.
Consequently, the exercise of personal jurisdiction under the “effects test” is similarly unwarranted.

c. Jurisdictional Discovery

In lieu of dismissing the claims against Kronseder, Kirschner requested leave to conduct jurisdictional discovery. “[W]here the
plaintiff's claim is not clearly frivolous, the court should ordinarily allow jurisdictional discovery in order to aid the plaintiff” in
his attempt to establish jurisdiction. See, Reading v. Sandals Resorts Int'l. Ltd., Civ. No. 63511, 2007 WL 952031 at *3 (D.N.J.

March 28, 2007), citing, F:lCompagnie des Bauxites de Guinee v. L'Union Atlantique S.A. d'Assurances, 723 F.2d 357, 362

(3d Cir.1983) and F‘:lMassachusetts School of Law of Ander; Inc. v. American Bar Ass'n., 107 F.3d 1026, 1042 (3d Cir.1997)
(holding that the general rule is that jurisdictional discovery should be allowed unless the plaintiff's claim is “clearly frivolous™).
Thus, “[i]f a plaintiff can present factual allegations that suggest ‘with a reasonable particularity’ the possible existence of the
requisite ‘contacts between [the party] and the forum state,’ the plaintiff should have a right to conduct jurisdictional discovery.”

Reading, 2007 WL 952031 at * 3, citing, F‘:lToys “R” Us, Inc. v. Step Two S.A., 318 F.3d 446, 456 (3d Cir.2003) and F‘:lMellon
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Bank (East) PSFS, Nat. Ass'n. v. Farino, 960 F.2d 1217, 1223 (3d Cir.1992). However, “jurisdictional discovery generally relates

to corporate defendants and the question of whether they are ‘doing business' in the state.” F]Massachusetts School of Law,
107 F.3d at 1042, citing, Compagnie Des Bauxites, 723 F.3d at 362. “ “Where the defendant is an individual, the presumption
in favor of discovery is reduced.” /d., citing, Shaw v. Boyd, 658 F.Supp. 89,91 n. 1 (E.D.Pa.1987).

*19 I recognize that Kronseder is an individual and the presumption in favor of discovery is thus reduced in this instance.
Nevertheless, given the circumstances of this case, I am inclined to permit limited jurisdictional discovery. While Kronseder's
declaration refutes the possibility that general jurisdiction would exist in this case, the declaration does not negate the possibility
that specific jurisdiction might arise. Clearly, Kronseder is involved with Krones AG, which in turn has some relationship to
Krones, Inc. (which may give rise to Kronseder, as an individual, also having an independent relationship with Krones, Inc.).
Further, it appears at this juncture that at least some of bottling equipment manufactured by Krones AG and sold to Le—Nature's
through Krones, Inc. was supplied to the Latrobe, Pennsylvania facility. Kronseder's specific role and/or duties in this sale may
prove to support the exercise of personal jurisdiction. Consequently, I will permit Kirschner to engage in limited discovery in
this regard.

ORDER

AND now, this 16th day of September, 2009, upon consideration of the Motion to Dismiss filed by Defendants, Krones AG,
Krones Inc., Heinz Sommer, and Dr. Volker Kronseder (Docket No. 85 at 8—cv—1518 and Docket No. 62 at 9-mc—162), it is
ordered that said Motion is denied. However, limited discovery for a period of sixty days as to Defendant Dr. Volker Kronseder's
specific role and/or duties for the purpose of ascertaining personal jurisdiction will be permitted. Discovery on this topic only
will be completed on or before November 18, 2009.

All Citations

Not Reported in F.Supp.2d, 2009 WL 3571331, RICO Bus.Disp.Guide 11,740

Footnotes

Count Three of the Complaint is a RICO claim under Fle U.S.C. § 1962(c), (Docket No. 1, 94 210-221); Count Four

of the Complaint is a RICO claim under F:|18 U.S.C. § 1962(d), (Docket No. 1, 4 222-232); Count Seven of the
Complaint asserts a fraud claim, (Docket No. 1, 9 255-264); Count Eight of the Complaint raises a claim for conspiracy
to commit fraud, (Docket No. 1, 9 265-274); Count Nine of the Complaint is a claim for aiding and abetting fraud,
(Docket No. 1, 9 275-285); and Count Twelve of the Complaint is a claim for aiding and abetting breach of fiduciary
duty. (Docket No. 1, 49 296-307).

2 The Motion to Dismiss is dual filed at the civil action number (08—cv—1815) and the miscellaneous number (09—mc—
162). Docket numbers cited herein refer solely to the civil action number.

3 F.R.Civ.P. 12(b)(1) allows a party to challenge the court's subject matter jurisdiction based on the face of the complaint
or raise a factual challenge to the jurisdiction alleged in the complaint. The Third Circuit has explained that a 12(b)(1)

factual challenge motion differs from a 12(b)(1) facial challenge motion and a 12(b)(6) motion. FjMortensen v. First
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Federal Savings and Loan Association, 549 F.2d 884, 891 (3d Cir.1977). In the immediate case, Defendants have raised
a facial attack to the Complaint, which is akin to a 12(b)(6) challenge.

Kirschner's complaint explains that in addition to the credit facilities, in 2000 and 2002, Le—Nature's issued over 8
million shares of convertible preferred stock. This stock was purchased by three investment funds—the “Pelham Fund”
and two separate “Baum Funds.” Pelham Fund's nominee to La—Nature's Board of Directors was Venita Fields, and the
Baum Funds' nominees were Ruth Huet and Ford Bartholomew. In 2006, William Thomas replaced Ford Bartholomew.
These board members allegedly had no knowledge of the “form, substance or magnitude” of the alleged scheme and
when they became aware of it, they filed for relief in the Chancery Court. Complaint, 99 183—185.

I take judicial notice of the Chancery Court's October 27, 2006, order appointing a custodian to take “possession and
control of Le—Nature's ... its business, operations and ... Assets, and to temporarily administer and manage the Assets,
operate [Le—Nature's] business ...” until further order of the Court, and holding Le—Nature's and its Assets were in
custodia legis, meaning they could not be distrained, nor otherwise interfered with by a private person. (Docket No.
91-2, 99 2-3).

The Order also states, “... until otherwise ordered by the Court ... [Podlucky, Podlucky's brother, Murin, and Lynn] ... shall
cooperate with the Custodian ... and shall accept the instructions of the Custodian with respect to [Le—Nature's] and the
Assets and shall act with and under the supervision, consent and instruction of the Custodian with respect to same and, in
so doing, are hereby restrained and enjoined from (i) making, or committing [Le—Nature's] to make, any expenditure of
Company funds, (ii) accessing, tampering with or destroying any [Le—Nature's] property, books or records, (iii) selling,
leasing or otherwise disposing of ... any assets of [Le—Nature's] ... (iv) making, or committing [Le—Nature's] to make,
any loans, advances or investments of any kind or nature, or entering into, or committing [Le—Nature's] to enter into,
any guarantees, and (v) causing or committing [Le—Nature's] to incur any debt or otherwise to become liable to any
party for any reason. [Le—Nature's and Podlucky, Podlucky's brother, Murin, and Lynn] shall not take any actions ...
without the consent of the Custodian....” /d. at § 4.

Finally, the Order notes, “... until otherwise ordered by the Court ... [Podlucky, Podlucky's brother, Murin, and Lynn] are
hereby restrained and enjoined from withdrawing or transferring any funds from [Le—Nature's] bank or other financial
accounts.... The Custodian may take such action and incur ... such costs and charges, and make disbursements as may
be actually necessary for taking possession and control of the Assets, preserving the Assets, operating [Le—Nature's]
business in the ordinary course ... In the event that the Custodian determines that it is in the best interest of [Le—Nature's]
to take any action other than in the ordinary course of business, the Custodian shall make such a recommendation as
it deems appropriate to [Le—Nature's] board of directors; ... if the board of directors does not unanimously approve the
recommendation action, [Le—Nature's] may apply to the Court on notice to plaintiffs and defendants for authorization
to take such action as it deems to be necessary or desirable.” /d. at § 9.

Krones seemingly cites Pinter for the proposition that in pari delicto always bars recovery. The Court in Pinter; however,
used the phrase “may be barred” when discussing whether a plaintiff can recover from an equally at fault defendant,
and the Pinter Court also suggested denying relief to an “admitted wrongdoer” forms the basic premise for imposing
the in pari delicto doctrine. (Emphasis added). Thus, contrary to Krones' argument, there may be times when a plaintiff

can recover.
Under the adverse interest exception, fraudulent conduct will be imputed when the officer's conduct or fraud is committed
for the benefit of the corporation and will not be imputed if the officer's interests were adverse to the corporation and

not for the benefit of the corporation. F:lThabault v. Chait, 541 F.3d 512, 527 (3d Cir.2008).

The legislative history to F:lsection 541 provides an example wherein a claim is barred by the statute of limitations. The
example assumes the debtor is barred from bringing a claim because of the statute of limitations, and concludes that the
trustee would likewise be barred. 1978 U.S.C.C.A.N. 5787, 5868.
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See, footnote 5 relating to the Delaware Chancery Court's order dated October 27, 2006.

As indicated in the Delaware Chancery Court's order, the Custodian had complete control of Le—Nature's day-to-day
operations and was in sole control of conducting Le—Nature's business in the ordinary course of business without seeking
leave or permission from Podlucky or the Insiders. To the contrary, Podlucky and the Insiders relinquished all day-to-day
control. Moreover, if and when the Custodian needed “to take any action other than in the ordinary course of business”
he could petition the Chancery Court if Podlucky and the Insiders as board members refused to enable the Custodian to
act on the extraordinary business. (Docket No. 91-2). Thus, according to the Delaware Chancery Court's order, KCZ,
in essence, was subject only to the court.

[ find Judge Cowen's dissent in Lafferty instructive on this point. He notes that the Lafferty majority concluded that the
creditors' committees were barred from recovery because “at the moment the bankruptcy was filed ... the wrongdoers

had not actually been removed yet.” F:|267 F.3d at 362. In Lafferty, the trustee took over a company which, until the
moment the trustee assumed control, had been run by a corrupt shareholder. This directly contrasts with the facts of
the immediate case. Although Krones suggests that the brief period of the time the custodian actually controlled Le—
Nature's prior to the bankruptcy filing was not enough to “cleanse” the company of the “taint,” I disagree based on the
majority and dissenting opinions in Lafferty.

Even assuming, arguendo, that the minority shareholder's actions, KCZ's succession, and KCZ's control over Le—
Nature's (all of which predated the filing of the bankruptcy) are of no moment, the second part of the Lafferty analysis
—where the Court questions whether the acts and conduct of Podlucky and the Insiders can be imputed to Le—Nature's
—also fails.

State substantive law controls when imputation of fraud can occur. FjO'Melveny & Myers v. FDIC, 512 U.S. 79, 84,

114 S.Ct. 2048, 129 L.Ed.2d 67 (1994); accord, FLarly Waslow, Trustee v. Grant Thornton, LLP (In re Jack Greenberg
Inc.), 240 B.R. 486, 501 (E.D.Pa.1999). In Pennsylvania, imputation of fraud from the agent to the principal is not

automatic, especially given the circumstances present in this case. See, FOﬁicial Committee of Unsecured Creditors
of Allegheny Health, Educ. and Research Foundation v. Pricewaterhouse Coopers, LLP, (“AHERF 1), No. 2:00 cv
684,2007 WL 141059, *8 (W.D.Pa. January 17, 2007), Official Committee of Unsecured Creditors of Allegheny Health,
Educ. and Research Foundation v. PricewaterhouseCoopers, LLP, (“AHERF I1”), No. 07-1397, 2008 WL 3895559,
*3 (3d Cir. July 1, 2008), order granting petition for certification of question of law, August 26, 2008, at Pa. Supreme
Court docket no. 38 WAP 2008.

In AHERF I1, the Third Circuit noted that Pennsylvania's Supreme Court in FjA iello v. Ed Saxe Real Estate Inc., 508 Pa.
553,499 A.2d 282 (1985) held that the primary rationale for imputing an agent's fraud to his principal is that doing so
protects innocent third parties who do business with the agents of the principal. The Court found that under the AHERF
1 facts, imputation was “being used to shield a non-innocent third party from liability that would otherwise attach.”
AHERF I, 2008 WL 3895559 at *4.

In AHERF 11, the Third Circuit opted not to predict, but rather chose to certify the very question at issue here—whether
an agent's (Podlucky and the Insiders) fraud should be imputed to the principal (Le—Nature's) when it is an allegedly
non-innocent third party (Krones) who seeks to invoke the law of imputation to shield itself from liability. No matter
what Pennsylvania's Supreme Court ultimately decides—i.e. whether the agent's subjective intent must be considered,
whether the outcome of the agent's actions is all that matters, or whether imputation can ever be used as a shield by non-
innocent third parties—the imputation question turns upon facts and thus, to grant a motion to dismiss without discovery
on the matter would be premature.

As discussed above, I do not find that Kirschner's complaint asserts a deepening insolvency cause of action nor does it
seek damages based on deepening insolvency. Rather, the common law and RICO claims raised in the complaint seek
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“traditional” damages such as increased liabilities, the decreased fair market value of assets and possibly lost profits. My
opinion on the deepening insolvency matter does not affect my analysis of whether Kirschner's complaint has adequately
pled facts that could support a finding of proximate cause between Krones' actions (or inactions) and Le—Nature's alleged
harm (i.e. increased liabilities, decreased fair market value of the assets and possibly lost profits).

As discussed below, this Court cannot exercise in personam jurisdiction over Kronseder. Consequently, any ruling

pertaining to the sufficiency of the pleadings pursuant to FjRule 9(b) does not apply to claims asserted against Kronseder
in his personal capacity.

As the titular heads of Krones, Inc. and Krones AG, and because no argument has been raised to the contrary, I view the
allegations against Sommer and Kronseder to constitute allegations against them both in their individual and corporate
capacities.

Kirschner relies on F:lSkipworth v. Lead Indus. Association, 547 Pa. 224,690 A.2d 169 (1997) in which the Pennsylvania
Supreme Court adopted the principle that a “concert of action” claim under Restatement (2d) § 876(a) cannot lie
if plaintiff cannot identify the wrongdoer or the person who acted in concert therewith. Although the Skipworth
decision only discussed § 876(a), most Pennsylvania courts subsequently considering that decision have not limited the
application of § 876 to subsection (a).

“For purposes of a Rule 12(b)(2) motion, the court applies the same standard for truthfulness and inferences as in a Rule
12(b) (6) motion, that is, accepting as true plaintiff's version of the facts and drawing all inferences in the plaintiff's

favor.” F‘jMarten v. Godwin, 499 F.3d 290, 295 n. 2 (3d Cir.2007).

As referenced above, Kirschner asserts both state and federal claims. Kirschner makes no argument that the federal
RICO claims permit a nationwide minimum contacts analysis. Such an argument would not be persuasive in any event
given that the RICO statute does not authorize such service over international defendants. See, General Environmental
Science Corp. v. Horsfall, 25 F.3d 1048 (681 Cir. May 25, 1994) (table) text in 1994 WL 228256, *7, n. 12., citing,

FjBiojéedlrac, Inc. v. Kolinor Optical Enters. & Consultants, S.R.L., 817 F.Supp. 326, 331-32 (E.D.N.Y.1993).

For example, Kronseder explains that he resides in Germany, and has never lived in, owned real estate in, or paid taxes
to Pennsylvania. He has never had bank accounts in Pennsylvania, never applied for a license, contracted to provide
services or things in Pennsylvania, nor visited Le—Nature's in Pennsylvania nor being “present for the negotiations with
Le—Nature's that took place in Pennsylvania.” See Docket No. [87-2]. In light of this uncontradicted evidence, Kronseder
can hardly be said to have had “systematic and continuous” contacts with Pennsylvania.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Trustee in Chapter 11 case of debtor-company that carried out Ponzi scheme, who had been appointed as receiver

for debtor prior to filing bankruptcy on behalf of the entity, brought adversary proceeding against successor-in-interest to bank,
alleging that bank aided and abetted the Ponzi scheme. At trial, the United States District Court for the District of Minnesota,

Wilhelmina M. Wright, J., FZOZZ WL 16647784, granted trustee's motion for judgment as a matter of law and denied successor-
in-interest's motion for judgment as a matter of law, ruling that equitable defense of in pari delicto was unavailable in light of
receivership. Jury awarded trustee more than $500 million in damages, and successor-in-interest appealed.

[Holding:| The Court of Appeals, Colloton, Chief Judge, held that under Minnesota's in pari delicto doctrine, trustee stood in
the shoes of debtor and could not assert claims against third parties for participating in Ponzi scheme.

Reversed and remanded with directions.

Procedural Posture(s): On Appeal; Motion for Judgment as a Matter of Law (JMOL)/Directed Verdict.
West Headnotes (13)

[1] Federal Courts &= Abuse of discretion in general

Federal Courts %= Equity and equitable relief in general
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2]

3]

[4]

[5]

[6]

(7]

8]

19

[10]

Court of Appeals reviews the district court's denial of an equitable defense for abuse of discretion; an error of law
is an abuse of discretion.

Action &= Illegal or immoral transactions

Equitable defense of in pari delicto embodies the principle that a plaintiff who has participated in wrongdoing may
not recover damages resulting from the wrongdoing.

1 Case that cites this headnote

Action %= Illegal or immoral transactions

Under Minnesota law, defense of in pari delicto is appropriately applied to bar recovery when plaintiff's fraud was
no less than that of the defendant.

Bankruptcy &= Title and Rights of Trustee or Debtor in Possession, in General

Trustee in bankruptcy stands in shoes of debtor.

Bankruptcy @= In general; standing

Defense of in pari delicto is available in action by bankruptcy trustee against another party if defense could have been
raised against debtor.

1 Case that cites this headnote

Bankruptcy &= In general; standing

State law governs whether defense of in pari delicto could have been raised against the debtor.

1 Case that cites this headnote

Federal Courts %= Appointment of receiver or guardian ad litem

State law governs a federal receiver's rights in a state-law cause of action.

Corporations and Business Organizations &= Representing creditors and shareholders

Common-law tradition recognizes receiver's dual role as one who represents creditors as well as shareholders, and
holds property for benefit of both.

Corporations and Business Organizations &= Actions by or Against Receivers

When an act has been done in fraud of the rights of the creditors of insolvent corporation, receiver may sue for their
benefit, even though the defense set up might be valid as against the corporation itself.

Corporations and Business Organizations &= On rights and franchises of corporation
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Under Minnesota law, appointment of receiver does not change receivership entity; receivership changes only
corporation's management. Minn. Stat. Ann. § 576.21(p-g).

[11] Bankruptcy %= In general; standing

In bankruptcy, the trustee is subject to any equitable or legal defenses that could have been raised against the debtor.

[12] Bankruptcy = In general; standing

Under Minnesota's in pari delicto doctrine, trustee in Chapter 11 case of debtor-company that was created solely to
operate Ponzi scheme, who had been appointed as receiver for debtor prior to filing bankruptcy on behalf of the
entity, stood in the shoes of debtor and could not assert claims against third parties for participating in Ponzi scheme
that debtor orchestrated; when receiver transferred the claims to the bankruptcy estate, the custodian of the claims
changed, but the claims did not, and the claims entered the bankruptcy estate subject to a defense based on debtor's
previous fraudulent acts.

[13] Action &= Illegal or immoral transactions
Bankruptcy &= In general; standing

In-pari-delicto defense does not apply against an innocent non-bankruptcy trustee or receiver who seeks recovery for
investors or creditors, although a bankruptcy trustee is subject to the defense.
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appellee Douglas A. Kelley; David Allen Castleman, of New York, NY, Melanie L. Cyganowski, of New York, NY, Varinder
P. Singh, of New York, NY.

Before COLLOTON, Chief Judge, BENTON and SHEPHERD, Circuit Judges.
Opinion
COLLOTON, Chief Judge.

*903 This appeal is the latest in a series of disputes arising from Thomas Petters's multibillion-dollar Ponzi scheme. When
the scheme collapsed, a federal district court placed one of his companies, Petters Company, Inc. (PCI), in a receivership and
appointed Douglas Kelley as a receiver. PCI then filed for bankruptcy, and Kelley was appointed trustee of the bankruptcy estate.

As trustee, Kelley filed an adversary proceeding in the bankruptcy court against BMO Harris as successor-in-interest to M&lI
Bank, alleging that M&I aided and abetted the Ponzi scheme. BMO raised the equitable defense of in pari delicto on the ground
that the debtor, PCI, bore equal or greater responsibility for its injury. The bankruptcy court and the district court concluded
that the defense was unavailable in light of the receivership. The case proceeded to trial, and a jury found that M&I aided and
abetted PCI officers’ breach of fiduciary duty and awarded Kelley more than $500 million in damages.

BMO appeals and raises numerous contentions regarding available defenses, sufficiency of the evidence, jury instructions, and
damages. Because we conclude that the doctrine of in pari delicto barred Kelley's action against BMO, we reverse.

L.

Petters created PCI to facilitate his Ponzi scheme. He represented to investors that PCI purchased consumer electronics from
wholesalers and resold the products to retailers. In reality, Petters rerouted much of the money to himself and his fellow fraudsters
using PCI's accounts at M&I Bank.

The scheme collapsed in 2008 when Petters was arrested. A jury found him guilty of various fraud offenses, and the district

court sentenced him to 50 years’ imprisonment. See F:l United States v. Petters, 663 F.3d 375 (8th Cir. 2011). PCI pleaded guilty
to wire fraud, conspiracy to commit mail and wire fraud, and conspiracy to commit money laundering.

At the federal government's request, a federal district court placed PCI into a receivership and appointed Douglas Kelley as the

receiver under F‘jIS U.S.C. § 1345(a)(2)(B)(ii). The district court authorized him to “fil[e] any bankruptcy petitions for [PCI]
to protect and preserve [its] assets,” provided that “bankruptcy cases so commenced by the Receiver shall during their pendency
be governed by and administered pursuant to the requirements *904 of the U.S. Bankruptcy Code” and “the applicable Federal
Rules of Bankruptcy Procedure.” Five days after his appointment, Kelley filed for bankruptcy on PCI's behalf. The bankruptcy
court appointed Kelley to be the bankruptcy trustee.

As the trustee, Kelley filed an adversary proceeding against BMO in the bankruptcy court. He brought various claims under
Minnesota law, including a claim for aiding and abetting breach of fiduciary duty. Kelley alleged that M&I employees knew
about the Ponzi scheme and gave PCI special treatment that helped the scheme avoid detection. For example, Kelley alleged that
bank employees ignored money-laundering alerts from the bank's account-monitoring software and allowed PCI to overdraft
millions of dollars, contrary to the bank's policies.

BMO moved for summary judgment. The bank argued that under the doctrine of in pari delicto, PCI could not recover based
on M&lI's alleged wrongdoing because PCI was itself a wrongdoer of equal or greater fault. The bankruptcy court ruled that the
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defense was unavailable. The court reasoned that under Minnesota law, “PCI had become a receivership entity”” and thus was no
longer bound by its officers’ previous fraudulent acts. In the alternative, the court concluded that genuine issues of fact existed
as to the parties’ respective fault. The district court denied BMO's request for interlocutory review of the decision. The court
conducted its own review of Minnesota law and determined that there were no substantial grounds for a difference of opinion
on whether the defense was inapplicable in light of PCI's status as a receivership.

At trial, Kelley and BMO cross-moved for judgment as a matter of law on BMO's in pari delicto defense. The district court
granted Kelley's motion and denied BMO's motion because it concluded that BMO had “no valid factual or legal basis” to
advance the defense.

[1] The jury found BMO liable for aiding and abetting breach of fiduciary duty. The jury awarded Kelley $484,209,716 in
compensatory damages and $79,533,392 in punitive damages. After trial, BMO renewed its motion for judgment as a matter
of law, arguing again that in pari delicto barred Kelley's suit. The court denied the motion, and BMO appeals. We review the

district court's denial of an equitable defense for abuse of discretion; an error of law is an abuse of discretion. See F:lSturgis
Motorcycle Rally, Inc. v. Rushmore Photo & Gifis, Inc., 908 F.3d 313, 343 (8th Cir. 2018); Zayed v. Associated Bank, N.A.,
779 F.3d 727, 737 (8th Cir. 2015).

1L

[2] [3] The equitable defense of in pari delicto embodies the principle that a plaintiff who has participated in wrongdoing

may not recover damages resulting from the wrongdoing. F‘:lessmueck v. Am. Shorthorn Ass'n, 402 F.3d 833, 837 (8th Cir.
2005). In Minnesota, the defense of in pari delicto is “appropriately applied to bar recovery” when the plaintiff's “fraud was no

less than that of” the defendant. FUState ex rel. Head v. AAMCO Automatic Transmissions, Inc., 293 Minn. 342, 199 N.W.2d
444, 448 (1972). BMO argues that even assuming Kelley's allegations are true, PCI orchestrated the scheme and is necessarily
more culpable—or at least, no less culpable—than the bank. On that view, if PCI had sued the bank in a Minnesota court, then
BMO would have been entitled to prevail on the defense of in pari delicto.

[4] [5] [6] But Kelley, as receiver-turned-trustee, brought this claim in an adversary proceeding in bankruptcy court. A

trustee in bankruptcy stands in the shoes of the *905 debtor. F‘:IStumpf v. Albracht, 982 F.2d 275, 277 (8th Cir. 1992). The
defense of in pari delicto is thus available in an action by a bankruptcy trustee against another party if the defense could have

been raised against the debtor. F:IGrassmueck, 402 F.3d at 836. State law governs whether the defense could have been raised

against the debtor. See F‘:lid. at 837. The parties debate how Minnesota law on receiverships affects this proceeding.

[7] A receiver is a “disinterested person appointed by a court ... for the protection or collection of property that is the subject of
diverse claims.” Receiver, Black's Law Dictionary (12th ed. 2024). A federal district court may in the exercise of its equitable
powers appoint a receiver to “take control, custody, or management of property that is involved in or is likely to become
involved in litigation for the purpose of preserving the property ... and undertaking any other appropriate action with regard to
the property pending its final disposition by the suit.” 12 Charles Alan Wright, Arthur R. Miller & Richard L. Marcus, Federal

Practice and Procedure § 2981 (3d ed. 2024); see F‘jGordon v. Washington, 295 U.S. 30, 37, 55 S.Ct. 584, 79 L.Ed. 1282
(1935). Although Kelley was appointed by a federal court, state law governs a federal receiver's rights in a state-law cause of

action. See F‘:lO’Melveny & Myers v. FDIC, 512 U.S. 79, 83, 88, 114 S.Ct. 2048, 129 L.Ed.2d 67 (1994); F‘:lJones v. Wells
Fargo Bank, N.A., 666 F.3d 955, 966 n.11 (5th Cir. 2012) (per curiam).

[8] [9] A common-law tradition recognizes a receiver's dual role as one who “represents the creditors as well as the

shareholders, and holds the property for the benefit of both.” Franklin Nat'l Bank v. Whitehead, 149 Ind. 560, 49 N.E. 592, 599

WESTLAW

983



984

2025 ANNUAL SPRING MEETING

Kelley v. BMO Harris Bank National Association, 115 F.4th 901 (2024)

(1898); see also F‘:lDivide County v. Baird, 55 N.D. 45, 212 N.W. 236, 242-43 (1926); F‘ijons v. Benney, 230 Pa. 117, 79
A. 250,251 (1911). Relying on that body of law, Minnesota decisions have concluded that a receiver represents the rights of
creditors of the receivership entity. See German-Am. Fin. Corp. v. Merchs.” & Mfrs.’ State Bank of Minneapolis, 177 Minn.

529, 225 N.W. 891, 893 (1929); F‘jFarmers’ & Merchs.’ State Bank of Ogilvie v. Consol. Sch. Dist. No. 3, 174 Minn. 286,
219 N.W. 163, 166 (1928). Because a “receiver represents the rights of creditors,” the Minnesota Supreme Court has ruled, he
“is not bound by the fraudulent acts of a former officer of the corporation.” Magnusson v. Am. Allied Ins., 290 Minn. 465, 189

N.W.2d 28, 33 (1971); see F‘jBonhiver v. Graff, 311 Minn. 111, 248 N.W.2d 291, 296-97 (1976). So “when an act has been
done in fraud of the rights of the creditors of the insolvent corporation[,] the receiver may sue for their benefit, even though the
defense set up might be valid as against the corporation itself.” German-Am. Fin., 225 N.W. at 893.

The parties dispute whether these decisions mean that a receiver, acting on behalf of creditors, may avoid the defense of in pari
delicto even when he brings a claim that belongs to the corporate entity. Even assuming that Kelley has the better reading of
Minnesota law on this point, Kelley is acting in this case as a bankruptcy trustee, not as a receiver. A bankruptcy trustee steps
into the shoes of the debtor and is subject to any defenses that could be raised against the debtor, including the defense of in

pari delicto. F‘:lGrassmueck, 402 F.3d at 836.

Kelley maintains that he stepped into the shoes of a “cleansed” receivership entity that is no longer bound by its prior
wrongdoing. We are not convinced that Minnesota law “cleanses” an entity that is placed in receivership. The Minnesota

decisions in German-American Finance, Magnusson, and F‘jBonhiver speak only in terms of the receiver and what defenses
*906 are available against a receiver. That a receiver is not bound by a receivership entity's fraudulent acts, however, does not
establish that the entity is “cleansed” of any prior wrongdoing.

[10] Under Minnesota law, the appointment of a receiver does not change the receivership entity. A receivership changes
only the corporation's management. Nw. 7. Co. v. St. Paul S. Elec. Ry., 177 Minn. 584, 225 N.W. 919, 920 (1929); see Minn.
Stat. § 576.21(p)-(q). Kelley-as-receiver thus had custody and control over all of PCI's assets, including its causes of action.
Under the Minnesota decisions, he could have pursued claims in Minnesota court, on behalf of creditors, as a receiver who
was unconstrained by the fraudulent acts of PCI's officers. His appointment as receiver, however, did not change PCI, which
remained a wrongdoer.

PCI's management changed again when Kelley-as-receiver filed for bankruptcy on behalf of the entity. At that point, the
bankruptcy estate was created. See F‘jll U.S.C. § 541(a). The estate included all legal or equitable interests of the debtor in

property as of the commencement of the case. F‘:Ild. § 541(a)(1). Kelley-as-receiver transferred custody of all of PCI's assets
—including its causes of action—to “the duly-appointed Chapter 11 Trustee.” Once he did so, Kelley-as-receiver no longer
controlled PCI's assets and thus had no claims to bring. PCI's claims became part of the bankruptcy estate and belonged to the
bankruptcy trustee. See Ritchie Special Credit Invs., Ltd. v. JPMorgan Chase & Co., 48 F.4th 896, 898-99 (8th Cir. 2022).

[11] In this proceeding, bankruptcy law governs the powers of the trustee and defines the property of the bankruptcy estate. 11

U.S.C. §§ 323, FJS41, F‘:l 1106. So once Kelley transferred PCI's claims to the estate, bankruptcy law governed his ability to
bring PCI's claims as the trustee. And in bankruptcy, the trustee is “subject to any equitable or legal defenses that could have

been raised against the debtor.” F‘:lessmueck, 402 F.3d at 836. PCl is the debtor; the receiver is not involved in the bankruptcy
proceeding. If PCI had sued BMO in a Minnesota court, the defense of in pari delicto would have been available. BMO thus
should have been able to raise the defense against Kelley as the bankruptcy trustee.

Kelley argues that allowing BMO to raise the defense of in pari delicto in the adversary proceeding would revive a defense
that Minnesota law had already “extinguished,” and would conflict with the rule that “[a] debtor's property does not shrink by
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happenstance of bankruptcy.” F:lMission Prod. Holdings, Inc. v. Tempnology, LLC, 587 U.S. 370, 381, 139 S.Ct. 1652, 203
L.Ed.2d 876 (2019) (internal quotation omitted). We think this argument misstates the nature of the property held by the debtor,
PCI. When PCI filed for bankruptcy, it possessed claims against BMO. Those claims were subject to a defense based on PCI's
own wrongdoing. While the receiver controlled PCI, Minnesota law allowed him to pursue the claims on behalf of creditors,
unbound by the corporation's fraudulent acts. But PCI itself was never “cleansed,” so the in-pari-delicto defense was never
“extinguished.”

[12] When Kelley transferred the claims to the bankruptcy estate, the custodian of the claims changed, but the claims did not.
The claims entered the bankruptcy estate subject to a defense based on PCI's previous fraudulent acts. Bankruptcy law does not

provide a vehicle for PCI or its trustee to proceed unbound by PCI's own wrongdoing. See F:IGrassmueck, 402 F.3d at 836. No
Minnesota decision purports to eliminate the defense of in pari delicto in a bankruptcy case. The defense was thus available
to BMO in this adversary proceeding.

*907 Our conclusion is consistent with the decision of the Second Circuit in a comparable proceeding arising from another

massive Ponzi scheme. F‘:lPicard v. JPMorgan Chase & Co. (In re Bernard L. Madoff Inv. Sec. LLC), 721 F.3d 54 (2d Cir.
2013). The court there held that the doctrine of in pari delicto barred a trustee under the Securities Investor Protection Act—
vested with the same powers as a bankruptcy trustee—from asserting claims on behalf of the estate of Bernard Madoff's failed
brokerage firm for wrongdoing in which Madoff participated. The court ruled that “[t]he debtor's misconduct is imputed to the

trustee because, innocent as he may be, he acts as the debtor's representative.” F‘:lld. at 63.

[13] Kelley suggests that F‘:lMadoﬁ is inapposite because the rule in New York is different from Minnesota law. Decisions
applying New York law, however, align with the decisions from Minnesota: the in-pari-delicto defense does not apply against
an innocent non-bankruptcy trustee or receiver who seeks recovery for investors or creditors, although a bankruptcy trustee is

subject to the defense as in F:Madoﬁ‘. See Taylor v. U.S. Bank Nat'l Ass'n, No. H-12-3550, 2015 WL 507526, at *9 (S.D. Tex.
Feb. 6, 2015) (applying New York law and concluding that in-pari-delicto defense did not apply against a receiver: “[ W]hile
bankruptcy trustees are regularly precluded by bankruptcy laws from bringing any suit that the corporation could not have
brought pre-petition, a receiver appointed by the court outside of a bankruptcy setting is treated differently.”); Walker, Truesdell,
Roth & Assocs., Inc. v. Globeop Fin. Servs. LLC, No. 600469/09, 2013 WL 8597474, at *10 (N.Y. Sup. Ct. May 27, 2013)

(“Unlike receivers, bankruptcy trustees are subject to F‘:IBankruptcy Code section 541, which prevents such trustees from
bringing any suit that the corporation could not have brought pre-petition.”); Williamson v. Stallone, 28 Misc.3d 738, 905
N.Y.S.2d 740, 751-52 (N.Y. Sup. Ct. 2010) (ruling that in-pari-delicto defense did not apply against non-bankruptcy trustee

because “[u]nlike a bankruptcy trustee, who is precluded by F‘jSection 541 of the Bankruptcy Code from bringing any suit
that the corporation could not have brought pre-petition, the Trustee here is an impartial individual appointed by the court
who derives his powers from the partnership agreement and state law”); Williamson v. Pricewaterhousecoopers, LLP, No.
602106/2004, 2007 WL 5527944 (N.Y. Sup. Ct. Nov. 7, 2007) (ruling that “in pari delicto does not apply to an innocent, non-
bankruptcy trustee where any recovery is for the sole benefit of those investors who lost money”) (capitalization altered).

Because the district court committed legal error by determining that the defense was unavailable against Kelley-as-trustee,
the court abused its discretion. The question remains whether this court should remand for the district court to reconsider the
availability of the defense in light of our decision. On this record, we conclude that remand is unnecessary. PCI was created
solely to operate the Ponzi scheme. Even assuming that the bank aided the scheme to the degree that Kelley alleges, BMO cannot

be more culpable than the entity that orchestrated the scheme. See F‘]Madoﬁ,' 721 F.3d at 64; F‘]Oﬁ‘f Comm. of Unsecured
Creditors of PSA, Inc. v. Edwards, 437 F.3d 1145, 1155 (11th Cir. 2006). The defense of in pari delicto thus bars Kelley's claims
on behalf of PCI. Any other result on remand would be an abuse of discretion, so no further proceedings are warranted. See

F‘jRobert Bosch LLC v. Pylon Mfg. Corp., 659 F.3d 1142, 1157 (Fed. Cir. 2011).
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* %k ok

The judgment of the district court is reversed, and the case is remanded with *908 directions to enter judgment in favor of
BMO. The cross-appeal is dismissed as moot.

All Citations

115 F.4th 901

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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