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1. Retention
a. § 327(a)

Section 327 of the Bankruptcy Code governs a debtor-in-possession’s employment of
attorneys, accountants, appraisers, auctioneers and other professional persons to represent or
assist in carrying out duties under the Code, provided they do not hold or represent an interest
adverse to the estate and are “disinterested persons,” as that term is defined in Code section 101.
Although retention applications should be timely filed, and failure to obtain prior court approval
may result in a denial of fees for any pre-approval services, various bankruptcy courts, as courts
of equity and based on the case circumstances, commonly approve retention applications nunc
pro tunc to the services start date.

(i) Professional Persons

Courts have generally limited the scope of the undefined phrase “other professional
persons” in section 327(a) to persons whose occupations play a fundamental or essential role in
the administration of the debtor’s estate. Some courts, though, have formulated specific factors
to determine whether a person qualifies as a “professional person,” including, for instance:

o whether the person controls, manages, administers, invests, purchases or sells
assets that are significant to the debtor’s reorganization;

. whether the person is involved in negotiating the terms of a plan of
reorganization;

. whether the employment is directly related to the type of work carried out by the
debtor or to the routine maintenance of the debtor’s business operations (this factor militates
against being considered a professional);

. whether the person is given discretion or autonomy to exercise his or her own
professional judgment in some part of the administration of the debtor’s estate, i.e., the
qualitative approach;

o the extent of the person’s involvement in the administration of the debtor’s estate,
i.e., the quantitative approach; and

. whether the person’s services involve some degree of special knowledge or skill,
so that the person can be considered a “professional” within the ordinary meaning of the term.

See, e.g., In re First Merchants Acceptance Corp., 1997 Bankr. LEXIS 2245 (Bankr. D. Del.
Dec. 15, 1997). See also In re Brookstone Holdings Corp., 592 B.R. 27 (Bankr. D. Del. 2018)
(Hilco and Gordon Brothers, firms that would run debtor’s going-out-of-business sales, were not
professional persons under section 327(a); court applied First Merchants factors but focused on
whether the purported professional will control estate assets that are important to the
reorganization and has broad discretion to exercise his or her own personal judgment).
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(ii) Disinterestedness / Adverse Interests

There is an overlap in the two prongs of section 327(a) -- persons holding or representing
an “interest adverse” to the estate and persons who are not “disinterested.” First, section 101(14)
provides that a person is a “disinterested person” if the person:

(1) is not a creditor, an equity security holder, or an insider;

(i1) is not and was not, within 2 years before the date of the filing of the petition, a
director, officer, or employee of the debtor; and

(iii)  does not have an interest materially adverse to the interest of the estate or of any
class of creditors or equity security holders, by reason of any direct or indirect
relationship to, connection with, or interest in, the debtor, or for any other reason.

When determining whether a professional holds a disqualifying “interest materially adverse”
under the foregoing clause (iii), courts have generally applied a factual analysis to determine
whether an actual conflict of interest exists. Some courts have been willing to go further and
find a potential conflict or even an appearance of impropriety as disqualifying." Examples of
such materially adverse interests include a prepetition claim against the debtor, representation of
a shareholder or investor of the debtor, and representation of an adversary.

Second, section 327(a) requires that, in addition to being disinterested, the professional
retained by the trustee not hold or represent an interest adverse to the estate. An interest adverse
to the estate has been defined as “any economic interest that would tend to lessen the value of the
bankruptcy estate or that would create either an actual or potential dispute,”2 or “a predisposition
under circumstances that render such bias against the estate.” There is an overlap between the
elements of disinterestedness and no adverse interest, and some courts have held that the two
elements are basically or largely the same: “together, they form one hallmark with which to
evaluate whether professionals seeking court-approved retention (or to remain retained by the
estate) meet the absence of adversity requirements embodied in the Bankruptcy Code.”™

b. §§ 1102/1103

Section 1102 of the Bankruptcy Code provides for the appointment of a committee of
creditors and potentially of equity security holders and/or other additional committees of

! Compare with In re Marvel Entertainment Group, Inc., 140 F.3d 463 (3d Cir. 1998) (the catch-all provision
“for any other reason” does not sanction disqualification of a professional merely upon the basis of appearance
of a conflict; section 327 imposes per se disqualification of any professional who has actual conflict of
interest; the court may, within its discretion, disqualify a professional who has potential conflict of interest, but
may not disqualify a professional solely on the basis of appearance of conflict).

2 In re American Printers & Lithographers, Inc., 148 B.R. 862, 864 (Bankr. N.D. Ill. 1992).
> Inre Ampal-American Israel Corp., 534 B.R. 569 (Bankr. S.D. 2015).
* Inre Martin, 817 F.2d 175, 180 (1st Cir. 1987).
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creditors or equity holders as the U.S. Trustee deems appropriate. Since the appointment of
additional committees (beyond a creditors’ committee) is discretionary, such appointment will
normally be made on a request from parties in interest.

(@) The Official Committee of Unsecured Creditors

While there is no specific time limit placed upon the U.S. Trustee, the creditors’
committee should be appointed and commonly is appointed within the first few weeks after
commencement of the case. Creditors’ committees usually will consist of those persons willing
to serve that hold the seven largest unsecured claims against or equity interests in the debtor.
The U.S. Trustee will typically choose the members of the creditors’ committee from the list of
the holders of the 20 largest unsecured claims filed by the debtor pursuant to Rule 1007 of the
Federal Rules of Bankruptcy Procedure. The U.S. Trustee has the discretion to appoint a
prepetition ad hoc committee of unsecured creditors as the official unsecured creditors’
committee in the chapter 11 case if the prepetition committee was fairly chosen and is
representative of the interests of creditors.

Some debtors have tried to exclude from the committee creditors with whom the debtor
has had disagreements prior to the commencement of the case, asserting that including such
creditors on the committee will impede the debtor’s reorganization and that such creditors may
have an agenda different from creditors overall. It is well-established in the case law though that
holders of disputed claims are eligible to serve on creditors’ committees; precluding holders of
disputed claims to serve on committees would enable debtors to control the composition of
committees by deciding which creditor claims to schedule as disputed.

(1) Powers and Duties

Section 1103 generally sets forth the powers and duties of official committees in a
chapter 11 case and permits a committee appointed under section 1102 to select and authorize
the employment of attorneys, accountants or other agents to represent or perform services for the
committee. The Bankruptcy Code expressly enumerates general committee powers and duties to
include: (1) consulting with the debtor concerning the administration of the case; (2)
investigating the acts, conduct, assets, liabilities and financial condition of the debtor, the
operation of the debtor’s business and the desirability of the continuation of the business; (3)
formulating a plan of reorganization; (4) requesting the appointment of a trustee or examiner;
and (5) performing other services that are in the interests of those represented. In addition, a
committee has various other implied powers stemming from the foregoing duties.

Two of the most cited powers of the creditors’ committee is to investigate the debtors’
condition, assets, and prospects, and to negotiate a consensual plan with the debtor. Other
potential areas of investigation, in addition to the broad categories enumerated above, include,
for example, the investigation of (i) the debtor’s and its management’s prepetition actions and
transactions and the propriety thereof, (ii) whether and to whom preferential and fraudulent
transfers were made, (iii) whether asserted liens and secured claims against the estate are valid,
and (iv) other potential causes of action and claims of the estate. While the committee’s
investigative authority is generally broad, the extent and types of investigation by the committee
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in a particular case will depend on various factors, including the size and nature of the chapter 11
case. In some cases, the committee’s investigations must be conducted expeditiously where, for
example, the debtor’s assets may deteriorate in value (e.g., business assets may deteriorate in
value in an unnecessarily prolonged bankruptcy sale process). Relatedly, the committee’s
investigations should be geared towards obtaining information necessary for the committee to (1)
determine whether reorganization, liquidation and/or a combination thereof (or even perhaps
conversion of the case to a chapter 7 proceeding or a dismissal of the case or appointment of a
trustee or examiner) is the best strategy and alternative in the debtor’s case, and (2) properly
negotiate with the debtor and key players regarding the terms of a plan of reorganization or
liquidation or otherwise formulate or support another exit strategy in the case. The committee’s
role in the plan process is often cited as the committee’s most important role in a chapter 11
case.

Importantly, the creditors’ committee is the watchdog for the unsecured creditors’
interests, and will often play a substantial role in the success of the debtor’s case. A statutory
committee member owes a fiduciary duty to the class the committee represents; the duty is to the
class as a whole and not to individual members of the class.” Depending on the case, the
committee can form an alliance with the debtor or one with the secured lenders or other key
parties, or the committee can act independently and vigorously contest the debtor or lenders on
critical issues, in order to maximize unsecured creditors’ recovery in the case. Ultimately, the
committee must determine whether unsecured creditors would receive more in a sale or in
another transaction, under a reorganization plan, or some other strategy, and work with or against
the other case players (or a combination of the foregoing) to facilitate the optimal outcome for
the estate and its creditors.’

> See HR. Rep. No. 95-595, 95th Cong., 2d Sess. 401, reprinted in 1978 U.S. Code Cong. & Ad. News 5963,
6357 (“[Committees] will be the primary negotiating bodies for the formulation of the plan of reorganization.
They will represent the various classes of creditors and equity security holders from which they are selected.”);
Manville Corp. v. Equity Sec. Holders Comm. (In re Johns-Manville Corp.), 801 F.2d 60, 62 (2d Cir.

1986) (stating that the committee’s power to exercise a voice in the formulation of a plan “is clearly a
desideratum under the program laid down by the Bankruptcy Code.”).

6 See, e.g., In re Johns-Manville Corp., 26 B.R. 919, 925 (Bankr. S.D. N.Y. 1983) (committee members are to
be “honest, loyal, trustworthy and without conflicting interests, and with undivided loyalty and allegiance to
their constituents”); Official Comm. of Unsecured Creditors v. Belgravia Paper Co. (In re Great Northern
Paper, Inc.),299 B.R. 1, 6 (D. Me. 2003) (creditors’ committee generally takes actions to further interests of
its constituency —unsecured creditors; citations omitted); Listecki v. Official Comm. of Unsecured Creditors,
780 F.3d 731, 739 (7th Cir. 2015) (“[A] committee represents the larger interests of the unsecured private
creditors, and it is to them, and not the Trustee, court, or any governmental actor, that the committee owes a
fiduciary duty.... [T]he committee can, and should, oppose the Trustee if it is acting against the best interests
of the unsecured creditors.”).

7 See, e.g., Motorola v. Official Comm. of Unsecured Creditors (In re Iridium Operating, LLC), 478 F.3d 452,
466 (2d Cir. 2007) (remanding to determine whether plan provision met fiduciary duty to maximize recovery
of estate’s assets); In re Nationwide Sports Distribs., Inc., 227 B.R. 455, 463 (Bankr. E.D. Pa. 1998) (“In
general, the purpose of such Committees is to represent the interests of unsecured creditors and to strive to
maximize the bankruptcy dividend paid to that class of creditors.”).
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(2) Retention of Professionals

The standards under sections 327 and 1103(b) for employment of professionals by the
committee are technically different in some respects. Section 1103(b) prohibits a committee
professional from also representing an entity holding an adverse interest in connection with the
case. Section 327 does likewise, but also prohibits employment if the professional itself holds an
adverse interest or the professional is not a disinterested person.8 The better practice may be to
completely avoid simultaneous representation of a creditors’ committee and one or more
creditors of the same class that is being represented by the committee, but such simultaneous
representation can be acceptable. Section 1103(b) provides that a professional’s representation
of one or more creditors of the same class represented by the committee does not per
se constitute the representation of an adverse interest.

(ii) Other Committees

If different classes of creditors are affected by the Chapter 11 case, e.g., subordinated
versus senior unsecured creditors, priority versus nonpriority creditors, efc., the court may order
the U.S. Trustee to appoint separate committees to protect the interests of each class of creditors
whose rights are affected differently than the rights of other classes. The appointment of an
additional committee of unsecured creditors will be ordered only if necessary to assure adequate
representation of unsecured creditors. The appointment of an additional committee is viewed by
courts as an extraordinary remedy that they are reluctant to grant. Courts often consider the
following factors: (i) the cost associated with the appointment; (ii) the timing of the application,
whether early or late in the confirmation process; (ii1) the potential for added complexity; and
(iv) the presence of other avenues for creditor participation.

With regard to equity security holders committees, courts typically treat the likelihood of
a recovery to equityholders as the main factor in their analysis of whether to allow an official
equity committee. If the debtor is or appears to be solvent, the concern is that a creditors’
committee will negotiate a plan based on a conservative estimate of the debtor’s value; however,
the equityholders of an insolvent debtor have no economic interest in the case and thus, the estate
should not have to bear the expenses of an equity committee over what would amount to a gift.”

® However, Code section 328(c) empowers the court to deny compensation to any professional, including a
professional employed under section 1103(a), who represents or holds an interest adverse to the estate or who
is not disinterested. Accordingly, it is important for the professional to disclose in its application for
employment (consistent with the broad disclosure requirements of Bankruptcy Rule 2014) whether such
professional represents an adverse interest, whether the professional holds an adverse interest, and whether the
professional qualifies as a disinterested person. If the professional represents or holds an adverse interest or is
not a disinterested person, the professional should demonstrate why retention is appropriate. It is also
important for the professional to make sure the court order authorizing the employment indicates clearly that
retention is approved notwithstanding the existence of the adverse interest or lack of disinterestedness. Failure
to do so could result in the disallowance of the professional’s compensation.

? See, e.g., In re SunEdison Inc., 556 B.R. 94, 102-03 (Bankr. S.D.N.Y. 2016); In re Williams Communications
Grp. Inc., 281 B.R. 216, 220 (Bankr. S.D.N.Y. 2002) (factors include (i) whether debtors are likely to prove
solvency, (ii) whether equity is adequately represented by stakeholders already at the table, (iii) complexity of
debtors’ cases, and (iv) likely cost to estates of an equity committee); In re Kalvar Microfilm Inc., 195 B.R.
599 (Bankr. D. Del. 1996) (similar).
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However, even if it is not entirely clear that equityholders will receive a recovery through a
Chapter 11 plan, a bankruptcy court may choose to appoint an equity committee in order to
ensure that value is preserved for such parties-in-interest and if an equity committee may add
something to the case. The appointment of an equity committee certainly does not guarantee any
recovery for equityholders in the case.

Further, courts have appointed additional creditors’ committees to represent, among other
groups, employees, priority creditors, tort claimants, subordinated note holders, retirees, and
franchisees. Such committees, however, are rare and, when formed, often serve a narrow
function. Based on Debtwire data, in only about 1% of all large Chapter 11 cases (assets over
$10 million) filed since 2016 was another statutory committee appointed.

c. § 327(e)

Although an attorney’s lack of disinterestedness may preclude employment by the debtor
or trustee for general purposes in administering a bankruptcy case, the attorney may still be
retained by the estate for a “special purpose.”

Section 327(e) provides that, when it is in the best interest of the estate, the trustee may
employ, for a “specified purpose,” other than to represent the trustee in “conducting the case,” an
attorney who has represented the debtor. Such attorney need not be “disinterested,” as is
otherwise required by section 327(a), provided that the attorney represents or holds no interest
adverse to the debtor or to the estate in respect of the matter upon which the attorney is to be
engaged. One example of the “specified special purpose” referred to in section 327(e) is where it
is advisable to retain an attorney who has been employed by the debtor to handle a specific legal
action, transaction or matter (e.g., securities matters, personal injury lawsuits, labor
negotiations). The “special purpose” must be unrelated to the reorganization of the debtor. If the
“disinterested” element of section 327(a) were to apply, the firm at issue may likely have a
prepetition claim against the debtor and thus, not be disinterested.

d. 363 - Jay Alix Protocol
(i) The Basics

The “Jay Alix Protocol” provides that generally the U.S. Trustee will not object to the
employment of a member of an advisory firm as the debtor’s chief restructuring officer (CRO) or
other interim management where the debtor applies for retention under Bankruptcy Code §
363(b) (governing the debtor’s use of estate property out of the ordinary course of business
subject to the business judgment standard), not § 327(a), and agrees to certain disclosure,
reporting and compensation strictures and protections against conflicts of interest. A copy of the
full text of the Alix Protocol is attached hereto.

The basic elements of the protocol include the following:

(1) the advisory firm and its affiliates can serve in only one capacity in the
bankruptcy case (i.e., as part of management or as an estate professional under § 327);
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(i1) the advisory firm cannot be retained if it or its affiliates serve as a director
of the debtor or served as a director within the preceding two years;

(1)  the proposed CRO or other officer must provide detailed disclosures and
will be accountable to the debtors’ independent board of directors;

(iv)  if the advisory firm will instead provide non-management advisory
services to the debtor, the firm must apply for retention as an estate professional under §
327 (and as noted, the firm can wear only one hat in the case and so its personnel cannot
serve postpetition as CRO or other management member); and

(v) the firm’s compensation will be reviewed under a reasonableness standard
at the end of the case.

By adhering to the protocol, a financial or other advisory firm can supply its personnel as a
postpetition officer for the debtor, as well as additional personnel to assist the officer and
debtors, even though such person would otherwise not be disinterested.

For many years, the Alix Protocol has harmonized the demands and protections of the
Bankruptcy Code with the debtor’s practical needs for a CRO and similar crisis management
services.' Importantly, the protocol’s “one hat” rule avoids the conflict between an advisor’s
duty to the debtor and its own business interests where the firm serves both as a § 327 advisor
and as a crisis manager serving as an officer of the debtor; the protocol prevents the firm from
using its position in one capacity to benefit itself in another capacity.

The Alix Protocol has been widely adopted and applied by bankruptcy courts in
Delaware and the Southern District of New York, as well as in other jurisdictions including the
Northern District of Illinois, Northern District of Texas, and Eastern District of Virginia.
Typically, the U.S. Trustees in these jurisdictions have not opposed retention under § 363(b) and
the Alix Protocol as a general matter. The protocol has not been universally accepted though.''

' The protocol arose out of a 2001 settlement between the U.S. Trustee for the District of Delaware and Jay
Alix & Associates, so that a member of Jay Alix could be retained as a postpetition officer even though he or
she had served prepetition as an officer (thus, otherwise failing the disinterestedness requirement under §
327(a) for employment of estate professionals), with specific regard to two large chapter 11 cases --
Harnischfeger and Safety-Kleen.

1 See, e.g., In re Blue Stone Real Estate, Constr. & Dev. Corp., 392 B.R. 897, 907 & n.14 (Bankr. M.D. Fla.
2008) (“The Debtors are authorized to retain [Oscher] as Chief Restructuring Officer of the Debtors pursuant
to section 327(a) coupled with section 105(a), and not pursuant to section 363 as requested by the Debtors.”’;
“The two main purposes of section 327 are to permit the Court to control administrative expenses in the form
of professionals’ compensation and ensure that the professional is conflict free and impartial.... The so-called
‘Jay Alix’ protocol that depends upon section 363 for retention of an executive officer does not provide the
Court the same ability to meet the twin goals of section 327 when the candidate for employment is also a
professional. Indeed, one part of the protocol abdicates to a board of directors the decision to employ
executive officers who may be professionals, ... as well as the decision to remove professionals. Somewhat
surprisingly, this protocol is apparently embraced by the United States trustee’s office even in a case where an
executive officer would be deemed to be a professional subject to section 327(a) .... This is a failing of the
protocol in such cases.”); In re Nesbitt Portland Property LLC, Case No. 12-12883-RR (Bankr. C.D. Cal. June
20, 2013) (individual, found by court to be disinterested, retained as CRO pursuant to sections 105(a), 327 and
363(b), provided CRO subject to 327 and 330 requirements).
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(ii) Recent Challenges

The Office of the U.S. Trustee for the Southern District of New York in In re Nine West
Holdings, Inc., 2018 Bankr. LEXIS 1998 (Bankr. S.D.N.Y. July 2, 2018), objected to the
retention of an Alvarez & Marsal member (Ralph Schipani) as the debtors’ interim CEO under §
363(b). A&M and Schipani (with varying officer titles over time) had been providing vital
management and day-to-day operation services to the debtors and non-debtor affiliates for a
number of years before the bankruptcy filing. The U.S. Trustee argued that A&M and Mr.
Schipani were professional persons under § 327 and thus subject to approval exclusively under
that provision, and not § 363; and that the disinterestedness requirement was not met in this case.

In an opinion highly critical of the U.S. Trustee’s position, the Nine West court approved
retention under § 327 on a number of bases including the following:

(1) there is a “mountain of precedent” where management personnel (as proposed in
this case) have been approved under § 363;

2) the U.S. Trustee’s point that purportedly nearly all prior approval cases involved a
proposed CRO, instead of an interim CEO as in this case, was “nonsensical” and not even
supported by the record (A&M cited numerous cases where A&M personnel were
approved under § 363 as CEO, CFO, or other officer);

3) the U.S. Trustee’s position “lacks intellectual honesty and consistency,
particularly when considered in light of the so-called Jay Alix Protocol adopted by the
U.S. Trustee fourteen years ago” - which protocol was materially complied with by A&M
in this case and which over many years has been relied upon by the crisis management
industry (“the industry has developed its business model based on the understanding that
the U.S. Trustee would enforce this policy consistently and fairly”); and

4) the arbitrary revocation of the Alix Protocol by the U.S. Trustee “would disrupt
company management at the precise time when management services are most needed —
an absurd result, to say the least.”

For various policy reasons, the Nine West Holdings case supports the continued use and broad
judicial acceptance of the Alix Protocol, as well as its flexible application in the particular
bankruptcy case. In the Nine West case in particular, the court found that A&M had “complied
with the core requirements of the Protocol in all material respects” (emphasis added).

Notwithstanding unusual cases like Nine West, as noted, the Alix Protocol is firmly
established. Nevertheless, jurists, scholars and commentators have raised issues potentially
worth considering such as whether the "one hat" rule limiting the CRO to a single role as either
manager or financial advisor can be more flexible; whether there should be a reduction in the
post-engagement period of time during which the CRO or members of the CRO firm are
prohibited from investing in the securities of the reorganized company; and whether the
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indemnification of the CRO should continue to be aligned with the indemnification of officers
outside of bankruptcy.

e. Ordinary Course Professionals

Professionals who provide non-bankruptcy related accounting, consulting, or legal
services to a chapter 11 company are considered “ordinary course professionals” because their
work is related basically to actions benefitting the debtor’s ordinary course of business, and not
company actions in the bankruptcy court.

Large corporate debtors will often seek court approval of procedures for retaining and
compensating ordinary course professionals, including the debtor identifying the types of
professionals or service providers covered by the motion and establishing caps that limit the
amounts that can be paid to these entities (usually on a quarterly basis) during the case. Courts
routinely approve motions related to ordinary course professionals to enable a debtor to continue
its operations during the chapter 11 case as efficiently as possible and to reduce the time, costs
and other resources required to preparing and administering formal retention and compensation
papers for all of the ordinary course professionals.
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Retention
f. Disclosures
i. Requirements

Bankruptcy Rule 2014(a), which is designed to root out bias, prescribes the
general disclosure requirements for retention under §§ 327 and 1103 of the
Bankruptcy Code.

Bankruptcy Rule 2014(a) provides as follows:

An order approving the employment of attorneys, accountants, appraisers,
auctioneers, agents, or other professionals pursuant to §327, §1103, or §1114 of
the Code shall be made only on application of the trustee or committee. The
application shall be filed and, unless the case is a chapter 9 municipality case, a
copy of the application shall be transmitted by the applicant to the United States
trustee. The application shall state the specific facts showing the necessity for the
employment, the name of the person to be employed, the reasons for the selection,
the professional services to be rendered, any proposed arrangement for
compensation, and, to the best of the applicant's knowledge, all of the person’s
connections with the debtor, creditors, any other party in interest, their respective
attorneys and accountants, the United States trustee, or any person employed in
the office of the United States trustee. The application shall be accompanied by a
verified statement of the person to be employed setting forth the person's
connections with the debtor, creditors, any other party in interest, their respective
attorneys and accountants, the United States trustee, or any person employed in
the office of the United States trustee.

In addition to Bankruptcy Rule 2014(a), local rules in many districts contain
additional disclosure requirements, so it is critical to consult with the local rules.
For example, in the Southern District of New York, “an application for the
employment of a professional person pursuant to [§] 327 . . . must state the
specific facts showing the reasonableness of the terms and conditions of the
employment, including the terms of any retainer, hourly fee or contingent fee
arrangement.” See Bankr. L.R. 2014-1 (Bankr. S.D.N.Y.).

The best practice is to disclose more information (as opposed to less information)
if there is any question about whether to disclose information as part of the
Bankruptcy Rule 2014(a) declaration or affidavit.

il. Supplemental Disclosures
The requirements for supplementing disclosures are not clearly prescribed in the

Bankruptcy Rules. However, practitioners should consult with local rules and
applicable caselaw because they may impose duties to supplement. For example,
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the local rules in the District of Delaware contain obligations to supplement,
requiring that, “[p]Jromptly after learning of any additional material information
relating to [any employment application] (such as potential or actual conflicts of
interest), the professional employed or to be employed shall file and serve a
supplemental affidavit setting forth the additional information. See Bankr. L.R.
2014-1(a) (Bankr. D. Del.).

The best practice is for retained persons to create procedures to supplement their
disclosures on a periodic basis, which may be at key milestones in the case, when
additional parties file notices of appearance, and/or when such employed persons
otherwise become aware when a new party is involved in a case.

iii. Disinterestedness

Section 327(a) of the Bankruptcy Code governs the retention of debtor
professionals and provides as follows:

Except as otherwise provided in this section, the trustee, with the court’s
approval, may employ one or more attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or represent an
interest adverse to the estate, and that are disinterested persons, to represent or
assist the trustee in carrying out the trustee’s duties under this title.

Section 327(a) therefore contains two requirements for retention:

(1) The professional may not hold or represent an interest adverse to
the estate; and

2) Such professional must be a disinterested person.

Section 1103(a), on the other hand, authorizes a committee of creditors or equity
holders to retain professionals. Section 1103(b) places limitations on such
employment and provides as follows:

An attorney or accountant employed to represent a committee appointed under
section 1102 of this title may not, while employed by such committee, represent
any other entity having an adverse interest in connection with the case.
Representation of one or more creditors of the same class as represented by the
commiittee shall not per se constitute the representation of an adverse interest.

On its face, § 1103(b) only contains an “adverse interest” prohibition and does not
contain the same “disinterested person” requirement found in § 327(a). In
practice, however, committee professionals—like debtor professionals—should
be cognizant of the “disinterested person” standard because § 328(c) of the
Bankruptcy Code, which places limitations on the compensation of all
professionals, authorizes the court to deny compensation to committee
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professionals if they are not “disinterested persons” in the same manner as debtor
professionals retained under § 327. See 11 U.S.C. § 328(c).

Adverse Interest. The Bankruptcy Code does not explicitly define the term
“adverse interest.” Colliers summarizes that “[a]n interest adverse to the estate
has been defined as any economic interest that would tend to lessen the value of
the bankruptcy estate or that would create either an actual or potential dispute, or
a predisposition under circumstances that render such bias against the estate.” See
3 Colliers on Bankruptcy q 327.04[2][b] (internal and case citations omitted).

Disinterested Person. Section 101(a)(14) of the Bankruptcy Code defines the
term “disinterested person” to mean a person that—

(A) is not a creditor, an equity security holder, or an insider;

(B) is not and was not, within 2 years before the date of the filing of
the petition, a director, officer, or employee of the debtor; and

(C)  does not have an interest materially adverse to the interest of the
estate or of any class of creditors or equity security holders, by
reason of any direct or indirect relationship to, connection with, or
interest in, the debtor, or for any other reason.

Many courts recognize that the “no adverse interest” and “disinterested person”
requirements are substantially similar, and courts often analyze them
simultaneously (this is because the definition of disinterested person in §
101(a)(14) incorporates the concept of no “interest materially adverse to the
interest of the estate”).

Finally, § 327(e) of the Bankruptcy Code allows a debtor to retain attorneys for a
“specified special purpose,” which means on matters other than “conducting the
case” generally. Section 327(e) provides as follows:

The trustee, with the court’s approval, may employ, for a specified special
purpose, other than to represent the trustee in conducting the case, an attorney
that has represented the debtor, if in the best interest of the estate, and if such
attorney does not represent or hold any interest adverse to the debtor or to the
estate with respect to the matter on which such attorney is to be employed.

The standard for retention under § 327(e) is less strict than under § 327(a) because
(1) § 327(e) does not require the attorney to be a “disinterested person” under
§ 101(a)(14), and (2) the adverse interest limitation only applies to matters on
which the attorney is to be employed (as opposed to interests adverse to the estate
more generally).

iv. Under Seal
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Under certain circumstances, professionals may not want to publicly disclose
connections with the debtor, creditors, or any other party-in-interest because the
disclosure could be harmful.

For example, if a financial advisor, investment banker, or other professional that
specializes in restructuring were to disclose a connection with a party-in-interest
on matters unrelated to the instant chapter 11 case, it could signal to the market
that such party-in-interest is in financial distress. This could also be harmful to
the professional whose business model requires maintaining confidentiality and
good relationships, and critically, attracting new clients and business. Moreover,
in certain circumstances, disclosure might implicate the securities laws and harm
innocent parties that are not involved in the chapter 11 case.

Accordingly, professionals sometimes seek to make disclosures under seal
pursuant to § 107(b) of the Bankruptcy Code. Section 107(b) provides that—

“[o]n request of a party in interest, the bankruptcy court shall, and on the
bankruptcy court’s own motion, the bankruptcy court may—

(1) protect an entity with respect to a trade secret or confidential research,
development, or commercial information; or

(2) protect a person with respect to scandalous or defamatory matter
contained in a paper filed in a case under this title.

In addition, § 105(a) of the Bankruptcy Code may also provide an independent
statutory basis for filing disclosures under seal. Section 105(a) provides that
“[t]he court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of this title.”

Bankruptcy Courts have granted motions to seal disclosures in numerous cases,
including in In re Cloud Peak Energy Inc. (Bankr. D. Del.), In re CTI Foods, LLC
(Bankr. D. Del.), In re Jones Energy, Inc. (Bankr. S. D. Tex.), and In re Checkout
Holding Corp. (Bankr. D. Del).

V. Ethical Walls

There is a split in authority as to whether ethical walls can cure debilitating
conflicts that are otherwise imputed to a law firm that seeks retention under the
Bankruptcy Code.

For example, in In re Essential Therapeutics, Inc., 295 B.R. 203 (Bankr. D. Del.
2003), Judge Walrath denied a § 327(a) application when a partner of the
proposed law firm was a former officer of the debtor within 2 years of the filing,
which violates the “disinterested person” standard under § 101(a)(14)(B). Judge
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Walrath surveyed the case law and rejected an ethical wall remedy, concluding
that “having one member’s independence and disinterestedness impugned because
he was an officer must equally affect the firm’s independence and
disinterestedness such that the firm must be disqualified under section 327(a) of
the Code.” Id. at 211.

Other courts have rejected the per se approach adopted in In re Essential
Therapeutics, concluding that the plain meaning of §§ 327(a) and 101(14) do not
require imputation and that the choice of counsel is too important to impute a
disqualification without a clearer directive from Congress in the Bankruptcy
Code. See, e.g., In re YMCA of Marquette Cty., 570 B.R. 64, 68 (Bankr. W.D.
Mich. 2017); In re Cygnus Oil & Gas Corp., No. 07-32417, 2007 Bankr. LEXIS
1913, at *4-8 (Bankr. S.D. Tex. May 29, 2007) (collecting cases).

Other bankruptcy courts have considered various factors to determine the
adequacy of ethical walls, including such factors as the “(1) denial of access to the
files or documents relating to the case in question; (2) prohibition of any
discussion of the case in the presence of the disqualified attorneys; (3) the
disqualified attorneys receive no fees or share of the fees derived from the case;
and (4) the screening mechanisms were established at the time the firm took the
case.” See In re Sea Island Co., No. 10-21034, 2010 Bankr. LEXIS 3990, at *9-
10 (Bankr. S.D. Ga. Sep. 20, 2010) (citing In re Chicago S. Shore and S. Bend
R.R., 101 B.R. 10, 14 (Bankr. N.D. IlI. 1989)).

vi. Advanced Waivers

Generally speaking, the attorney conflict rules in bankruptcy are dictated by (i)
the rules of professional conduct governing attorneys generally, and (ii) the
standards for ethical conduct contained in the Bankruptcy Code regarding
conflicts of interest. Several courts have said, however, that the ethical standards
contained in the Bankruptcy Code are stricter than the rules of professional
conduct.

Regarding conflict waivers under the professional rules, Rule 1.7 of the Model
Rules of Professional Conduct provides as follows:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent conflict
of interest exists if: (1) the representation of one client will be directly adverse to
another client; or (2) there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer's responsibilities to another
client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if: (1) the lawyer reasonably
believes that the lawyer will be able to provide competent and diligent
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representation to each affected client; (2) the representation is not prohibited by
law; (3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and (4) each affected client gives informed consent,
confirmed in writing.

Several courts have considered whether advance waivers that are otherwise
permitted under the professional rules can resolve ethical issues under the
Bankruptcy Code. Courts have found that while advance waivers may resolve
ethical issues under the professional rules, advance waivers cannot overcome the
adverse interest requirements contained in § 327(a), and presumably by extension,
under § 1103(b). See, e.g., In re Project Orange Assocs., LLC, 431 B.R. 363, 375
(Bankr. S.D.N.Y. 2010) (collecting cases).

vii.  Pillowtex Analysis

Certain retention issues arise for professionals that perform prepetition services to
chapter 11 debtors. This is because those professionals might be “creditors” if
their invoices are not paid before the petition date, which makes them not
“disinterested persons” under § 101(a)(14)(A). Conversely, if those professionals
are paid prior to the petition date, they could have preference exposure, which
also potentially renders them not “disinterested persons” under § 101(a)(14)(C).

The U.S. Court of Appeals for the Third Circuit addressed these issues in In re
Pillowtex, Inc., 304 F.3d 246 (3d Cir. 2002), which provides helpful guidance to
professionals that perform prepetition work for chapter 11 debtors. There, within
90 days of the petition date, the debtors paid nearly $1 million to the law firm
they sought to retain under § 327(a). Given the record before the Third Circuit,
there was a plausible case that those payments were preferences, and the court
grappled with whether the law firm could, in fact, demonstrate that is was a
disinterested person under §§ 101(a)(14) and 327(a) in light of the potential
exposure.

The Third Circuit ultimately remanded the case for a factual determination as to
whether the firm, in fact, had received a preference (and whether there was a
colorable ordinary course defense), noting that, if there was a facially plausible
claim for a substantial preference, approval under § 327(a) may not be available.

Notably, the Third Circuit rejected the law firm’s attempt to remedy the adverse
interest deficiency, which was an agreement by the firm (i) to return any
preference that a court determined it may have received, and (ii) to waive any
claim resulting from the preference.

Pillowtex offers guidance for professionals seeking to be retained who were
employed by debtors prepetition.
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First, the best practice is to obtain a pre-petition retainer. The professional can
then draw on the retainer as needed and seek replenishments at periodic intervals,
in each case before the petition date. This reduces preference risk because
retainer payments are not on account of an antecedent debt, which is an element
of a preference under § 547 of the Bankruptcy Code.

Second, in the absence of a retainer, professionals should be diligent in receiving
regular, periodic payments from the pre-petition debtor to strengthen an ordinary
course defense.

Finally, if a professional has an accrued but unpaid claim for services rendered
prior to the filing, the professional will need to consider waiving that claim to be
retained.

viii. Rates and Discounts

= The U.S. Trustee guidelines for law firm employment applications in large
chapter 11 bankruptcies provide guidance regarding certain disclosures for rates
and discounts. These guidelines, as applicable, apply to both the law firm and the
client as part of the § 327(a) retention process.

* According to the guidelines, the law firm should make the following disclosures:

(A)  Whether the law firm agreed to any variations from, or alternatives
to, standard and customary billing arrangements;

(B)  Whether any professionals included in the engagement vary their
rate based on the geographic location of the bankruptcy case; and

© If the law firm represented the debtor in the twelve months
prepetition, a disclosure of billing rates and material financial
terms for the prepetition engagement, including any adjustments
during the twelve months prepetition. If the billing rates and
material financial terms have changed post-petition, the disclosure
should be accompanied by an explanation for the difference and
the reasons for the difference.

= Similarly, the guidelines also provide that the debtor must make certain
disclosures about the rates of the law firm, including:

(A)  The steps taken by the debtor to ensure that the law firm’s billing
rates and material terms for the engagement are comparable to the
law firm’s billing rates and terms for other non-bankruptcy
engagements and to the billing rates and terms of other comparably
skilled professionals; and
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(B)  If the billing rates are not comparable to the law firm’s billing rates
for other non-bankruptcy engagements and to the billing rates of
other comparably skilled professionals, the circumstances
warranting the retention of that firm.

The law firm should also disclose that its hourly rates and other fees may increase
over the life of the case. This disclosure should be made as part of the retention
application and when any increase occurs.

The best practice, therefore, is to disclose all pre- and post-petition rates, and any
increase in those rates, and the law firm should also be prepared to defend against
any concern as to why post-petition rates differed from prepetition rates.



AMERICAN BANKRUPTCY INSTITUTE

2. Getting Paid
a. Fee Applications

=  Qverview:

o Applications for compensation and reimbursement of expenses are filed under 11 U.S.C
Section 330. Interim compensation may be approved under 11 U.S.C Section 331

o The Court may award compensation that is less than the amount of compensation that
is requested

o In determining the amount of reasonable compensation to be awarded to an examiner,
trustee under Chapter 11, or professional person, the Court shall consider the nature,
the extent, and the value of such services, considering all relevant factors, including:

The time spent on such services

The rates charged for such services

Whether the services were necessary to the administration of, or beneficial at the
time at which the service was rendered toward the completion of, a case under this
title

Whether the services were performed within a reasonable amount of time
commensurate with the complexity, importance, and nature of the problem, issue,
or task addressed

With respect to a professional person, whether the person is board certified or
otherwise has demonstrated skill and experience in the bankruptcy field

Whether the compensation is reasonable based on the customary compensation
charged by comparably skilled practitioners in cases other than cases under this title

=  The Court shall not allow compensation for:
o Unnecessary duplication of services; or
o Services that were not:

Reasonably likely to benefit the debtor’s estate; or
Necessary to the administration of the case.

= Compensation Practice:

o Monthly Fee Applications

Most Chapter 11 cases will seek approval of the Court for a motion that establishes
procedures for interim compensation and reimbursement of expenses for retained
professionals

The Court may approve interim compensation procedures that allow for monthly
applications. Compensation procedures often include the following provisions:

a) Ability to serve monthly fee statements on or after the 20" of each month

following the month for which compensation is sought. Fee statements are
usually served on the Court, the Debtors, Secured Lenders and Unsecured

1
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Creditors Committee, together with each of their respective advisors (where
applicable)

b) A period during which any party in interest may lodge an objection to the
compensation and/or reimbursement sought, typically this objection period is
14 days after the fee statement is filed

c) Where no objections are received by the expiration of the objection period, the
ability for the debtors to pay 80% of the fees and 100% of the expenses
identified in each fee statement

d) Where an objection is received, the parties often try to resolve the objection
and circulate to all application recipients a statement indicating the objection
has been withdrawn and the terms of the resolution. If the objection cannot be
resolved, it is preserved and presented to the Court at the next interim of final
fee application

e) Each Monthly Fee Statement must contain a list of the individuals who provided
services during the period covered by the Monthly Fee Statement, their
respective titles (e.g., attorney, accountant, paralegal, etc.), their respective
billing rates, the aggregate hours spent by each individual, a reasonably detailed
breakdown of the disbursements incurred and contemporaneously maintained
time entries (redacted or modified to protect any privileged) for each individual
in increments of tenths (1/10) of an hour or as close thereto as practicable
unless otherwise ordered by the Court

Interim and Final Fee Applications

A trustee, an examiner, a debtor’s attorney, or any professional person employed
under Section 327 or 1103 of this title may apply to the Court not more than once
every 120 days after an order for relief in a case under this title, or more often if the
Court permits, for such compensation for services rendered before the date of such
an application or reimbursement for expenses incurred before such date as is
provided under Section 330 of this title. After notice and a hearing, the Court may
allow and disburse to such applicant such compensation or reimbursement

Retained professionals shall file an Interim or Final Fee Application pursuant to
Sections 330 and 331 of the Bankruptcy Code relating to the compensation and
reimbursement of expenses requested in the monthly fee statements served during
such interim or final fee period (such fee periods are typically 4 months in duration
for large cases)

Interim fee applications are usually required to be filed no later than 45 days
following the end of the interim fee period
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e A Court hearing is then set, usually no earlier than 90 days following the end of the
interim fee period (unless agreed otherwise by the Debtors, Committee and US
Trustee, as applicable)

e Upon approval by the Court of the interim fee application, the Debtors are
authorized to pay all allowed requested fees and any unpaid expenses, including the
20% of compensation withheld from the monthly fee statements

® There may be consequences for not filing an interim fee application within the time
stipulated, including:
a) Beingineligible to receive further monthly payments of fees or reimbursement
of expenses until the overdue interim fee application is filed;
b) Being required to disgorge any fees paid since retention or the last fee
application, whichever is later

c. Approval of Fees vs. Getting Paid

= Carve Out:

e}

o

Committee Professionals’ claims fall under Section 1129(a)(9) receiving priority
administrative claim status

Carve-outs can often be in a Cash Collateral Order (assuming the debtor is using the
secured party’s collateral) or in a DIP Order (debtor-in-possession financing)

“In a recent Delaware bankruptcy case, In re Molycorp, Inc., 2017 WL 56703 (Bankr. Del.
Jan. 5, 2017), the DIP Lender agreed to a $250,000 “carve-out” for the fees and expenses
of the professionals retained by the Creditors’ Committee. The Committee professionals
filed a fee application far more than the “carve-out” amount, and as a result the DIP
Lender objected to the fee application. In overruling the objection, the Bankruptcy Judge
concluded that the language in the DIP Order was not a “cap” on allowed fees.
Moreover, the Judge distinguished the current case, which was a successful
reorganization, from a failed reorganization. Had the case been a failed chapter 11,
then the Judge agreed that the “carve-out” presented a limitation on how much money
the Committee professionals would be entitled to out of the Lender’s collateral or
money, but not so, at least not as written, in a successful reorganization.”

= Section 506(c)/552(b):

o

o

Section 506(c): The trustee may recover from property securing an allowed secured
claim the reasonable, necessary costs and expenses of preserving, or disposing of, such
property to the extent of any benefit to the holder of such claim, including the payment
of all ad valorem property taxes with respect to the property
e Torecover any amounts under 506(c):

» The expenditures must be necessary.

» The amount expended must be reasonable.

» The secured creditor must benefit from the expense

Section 552(b): governs the post-petition effect of a prepetition security interest:

3
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e |nfavor of the debtor in possession, Section 552(a) nullifies the after-acquired
property clause in a security agreement as of the commencement of the bankruptcy
case
» A secured party’s lien will not attach to any assets acquired post-petition

e Section 552(b) contain two important exceptions to Section 552(a):

1. To the extent a security agreement provides for a floating lien on the “proceeds,
products, offspring or profits” of prepetition collateral, Section 552(b)(1)
preserves such lien after the commencement of the case

2. Allows a secured lender to retain a floating lien on, among other things, rents
and hotel room revenues generated after the commencement of the case from
prepetition property, to the extent provided in a prepetition security agreement
> This section was added to the Bankruptcy Code pursuant to the Bankruptcy

Reform Act of 1994 to clarify the treatment of floating liens on hotel room
revenues, as opposed to rents, as a form of collateral.

e A practical effect of Section 552(b) is that the secured party often ends up with a
lien on property acquired by the estate post-petition, notwithstanding Section
552(a).

e Sections 552(b)(1) and (b)(2) also allow a Court to disregard a post-petition lien on
proceeds or rents “based on the equities of the case.”

= Administrative Solvency/Claims:
o Administrative expense claims are claims for debts that arise post-bankruptcy and that
are related in some way to the bankruptcy estate

o Administrative expenses include, but are not limited to, taxes the bankruptcy estate
incurs, bankruptcy trustee fees, attorney fees, accountants' fees, auctioneers' fees and
any wages or benefits owed to the debtor's employees for work performed after the
bankruptcy filing

o InaChapter 7 case, administrative expenses are paid first

o Expenses that fall under administrative claims include:
e Wages
® Unpaid taxes
® Trustee fees
e Compensation to Trustee professionals

o The Court ultimately has the discretion, under the language of 503(b), to determine the
priority of payments of administrative expenses for post-petition claims

= Liquidating Plan/Trust:

o Liquidating trusts are organized for the primary purpose of liquidating assets transferred
to them for distribution to trust beneficiaries
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Liquidating trusts can be effective tools to wind down any business enterprise, including
debtors in Chapter 11 bankruptcy cases and entities that dissolve outside of bankruptcy

By establishing a liquidating trust pursuant to Section 1123(b)(3) in a confirmed plan of

reorganization or liquidation, a debtor can transfer causes of action and other assets to

a trust, for future liquidation and distribution to the debtor’s creditors, and avoid

delaying plan confirmation

® The creditors become the trust beneficiaries and their claims are paid from trust
assets by a waterfall established pursuant to the plan
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre
Chapter 11
HARNISCHFEGER INDUSTRIES, INC.,
etal,
: Case Number 99-2171 (PJW)
Debtors. (Jointly Admintstercd)
ORDER

After considoring the United States Trustee’s (“UST™) Motion to Approve Sstlement of

Second Amended Motion (1) W Disqualify Jay Alix & Associates ; {2) to Disgerpe Compensation

and Reimburssment Pald o Jay Alix & Associates; and (3) to Deny Compensation and
Retmbursement Due Fay Alix & Associates (“Settlement Motion™), and after nolice was given and

i & hearing was hold at which any response(s) to the Settiernent Motion were considered, # is

§ ORDERED that the UST’s Settlement Motion is grated. The Stipulation of Setlement

attached as Exbibit A to the Settlement Motion is approved.

BY THE COURT:

?‘\%%\Q&cﬁ\

"I'ne Honordble Mary F. Walrath
United States Bankruptey Judge

Prate: W’i&:\_‘ﬁ&, %, 2001

LETYY
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P,

UNTTED STATES BANKRUPTCY COURT . =
FOR THE DISTRICT OF DELAWARE

S

o/
nre -

Chapier 11 =
HARNISCHFEGER INDUSTRIES, INC ., ) ,
etal,
Cage Number 33-2171 (PIW)
Debtors, {Jointly Administered)

STIFULATION OF SETTLEMENT
BETWEEN JAY ALIX & ASSOCIATES AND
PATRICIA A STAJANG UNITED STATES TRUSTEE REGIONS

Jay Alix & Associates ("TARA") and Patriciz A Statano, United States Trustee, Region 3
("UST™, by and through their undersigned attorneys, hereby stipulate and agree as follows for the
purpose of settling and resciving the UST’s Second Amended Motion (1} to Disqualify Jay Alix
& Associates; (2) to Disgorge Compensation and Reimbursement Paid to Jay Alix & Associates;
and (3} to Prospectively Deny Compensation and Reimbursement Due Jay Alix & Associates (the '
"Second Amended Motion™):

WHEREAS, Debtors commenced the instant cases by filing Chapter 11 petitions on or
about June 7, 1599;

WHEREAS, oﬁ or sbout July 7, 1999, Debtors filed their Application for Order
Authorizing the Employment and Retention of JA&A as Financial Advisors to the Debtors Nunc
Pro Tune (the "Application™);

WHERFEAS, the Application was approved by an Interim Order of July 8, 1999 and 2
Final Order of July 30, 199%;

WHEREAS, on or about September 5, 2000, the UST filed her Motion (1) to Disquakify
Jay Alix & Associates; (Z) to Disgorge Compensation and Reimbursement Paid to Jay Alix &
Associates; end (3) to Prospectively Deny Compensation and Reimbursement Due Jay Alix &
Assptintes, which motion was amended by an Amended Motion on or about March 18, 2001, and
2 Second Amended Motion filed on or about April 30, 2001;

1 32:15% RECELIVED TROM: HMB LT #1604-002
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WHEREAS, in the Second Amended Motion, the UST averred, fter alia, that JA&ZA was
not 2 "disinterested person” within the meaning of sections 101(14) snd 327(a) of the Bankruptey
Code, and that TA& A had fisled to disclose certain material connections of TA&A and its affiliates
with the Debtors;

WHEREAS, JA&ZA comtested the averments of the UST and filed certain TESPOTISES
therefo;

WHEREAS, the Court conducted en evidentiary haaring on the S8econd Amended Motion
on May 21 and June 5, 2001, and received briefing related thereto:

WHEREAS, the UST and JA&A have engaged in discussions regarding the issues rajsed
in the Second Amended Motion, as well as a pending contested matter pertaining to the retention
of JA& A in In re Safesy-Kleen Corp., No. 00-2303 (BIW);

WHEREAS, the UST and JA&A have entered into an agreemem to settle all of their
outstanding disputes in the aforementioned maters upon (a) the terms and conditions set forth in
the within Stipulation, (b) a Stipulation being fled comemporaneously herewith in the
Safety-Kleen matter, and (c) the agreement of TA&A and #ts affiliates to follow an agreed-upon
protoco! for future bankruptey engagements within U.S. Trustee Region 3, a copy of which is
attached hereto as Exhibit A;

NOW, THEREFORE, the parties hereto, by their undersigned counsel, stipulate and agree
as follows:

|8 IA& A shall disgorge to the esiate the sum of Three Million Dollers ($3,000,000)
from fees previously awarded 1o it in this case. The timing of the disgorgement to the estate shall
be immediately upon payment of foes to JA&A pursuant 1o JA&ZA’s interim fee applications for
the period June 2000 to July 2001 in the Safery-Kleen case, which shall be filed as provided in the
Stipulation between the UST and JA&A being executed and filed contemporansously herewith in
the Sofery-Kleen case (the "SKC Stipulation). However, JA&A’s obligation to pay the fult

amount of the disgorgement shall not be dependent upon the amount of fees awarded in

2

ER.0772001 12:15 RECEIVED FROM: HMS«C
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Safety-Kieen or on the extent of Safety-Kleen’s availability of funds to pay the fees awarded
therein.

2. Upon the filing of this Stipulation and the SKC Stipulation, the UST shall
withdraw the Second Amended Motion.

3. The UST shall not object to TA&A’s pending or future foe applieations in this case,

of in the Safery-Kleen case, based on any issues that are the subject of this settlement.

Dated: September '} 2001 PATRICIA A, STATANO
‘UNIT?D STATES TRUSTEE
By A -~

Frank J. Perch T, Esquire

Trial Attormey

. Caleb Boggs Federal Building

844 King St., Room 2313, Lockbox 35
Wilmington, DE 19801

(302) 573-6491

(302) 573-6497 (Fax)

COZEN AND O'CONNOR, P C.

By: /)/Uﬂzif & C&/ ’IéL]

Neal Ib. Colton, Esguire
1500 Market Strest
Philadelphia, PA 19103
(215) 665-2000

fadditional signatures on next page]

215



216

HMS&C

DET_CW43z24 4

2019 DELAWARE VIEWS FROM THE BENCH

8/7/01 12:25 DPAGE 5/% RightFaAX

HONIGM AN MILLER SCHWARTZ AND COHNLLP

4410

Sheldon 8. Toll (Mich. Bar No. P21490)
660 Woodward Avenue
Suite 2260
Detroit, MI 48226
{313) 465-7582

Attorneys for Jay Alix & Associates
4
SE¥.07'2001 12:16 RECEIVED FROM: BMS5C s




AMERICAN BANKRUPTCY INSTITUTE

EXHIBITATO
STIPULATION OF SETTLEMENT
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Protocel for Engasement of Jay Alix & Associates and Affiliates

L. Retention Guidelines

A, Jay Alix & Assoclates (“TA&A™) is a firm that provides turnaround and
crisis management services, financial advisory services, management
consulting services, information systems services and claims management
services. In some cases the firm provides these services as advisors to
management, in other cases one or more of its staff serve as corporate
officers and other of its staff fiil positions as full time or part time
temporary employees (“crisis manager™), and in still other cases the firm
may serve as a claims administrator as an agent of the Bankruptcy Court.
JA&A and its affiliates’ will not act in more than one of the following
capacities in any single bankruptcy case: (i} crisis manager retained under
Sec. 363, (if) financial advisor retained under Sec. 327, (i) claims
agent/claims administrator appointed pursuant to 28 U.S.C. § 1536(c) and
any applicable local rules or (iv) investor/acquirer; and upon confirmation
of a Plan may only continue to serve in a similar capacity. Further, once
JA&A or one.of its affiliates is retained under one of the foregoing
categories it may not switch to a different retention capacity in the same
case. However, with respect to subsequent investments by Questor this
prohibition is subject to the time limitations set forth in IV.B below.

B. Engagements involving the furnishing of interim executive officers™
whether prepetition or posipetition (hereinafter "crisis management”
engagements} shall be provided through JA&A Services LLC {"JAS").

C. JAS shall seek retention under section 363 of the Bankruptey Code. The
application of JAS shall disclose the individuals identified for executive
officer positions as well as the names and proposed functions of any
additional staff to be furnished by JAS. In the event the Debtor or JAS
seeks to assume additional or different executive officer positions, or to
modify materially the functions of the persons engaged, 2 motion to
modify the retention shall be filed. It is often not possible for JAS to
know the extent to which full time or part ime temporary employess will
be required when beginning an engagement. In part this is because the
extent of the tasks that need to be accomplished is not fully known and in

! Affiliates of JA&A presenily are System Advisory Group (an organization that provides information
services), JA&A Services LLC (an entity that provides temporary employees), Questor Management
Company LLC, ar erganization that manages Questor Parmers Fund, Questor Partners Fund {1, and various
Side-by-Side entities, which are limited partnerships that invest in underperforming and troubled
companjes, and ACT Two (an entity that owns and operates a private airplane). Fuwre affiliates of JA&A,
if any, will be subject to the limitations set forth herein.

? "Executive officers” shall include but is not necessarily limited to Chief Executive Officer, President,
Chief Operating Officer, Treasurer, Chief Financial Officer, Chief Restructuring Officer, Chief Information

Officer, and any other officers having similar rofes, power or authority, as well as any other officers
provided for in the company’s bylaws.

1
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part it is because JAS is not yet knowledgeable about the capability and
depth of the client’s existing staff. Accordingly, JAS shall file with the
Court with copies to the UST and all official committees a report of
staffing on the engagement for the previous month. Such report shall
inchude the names and functions filled of individuals assigned. All
staffing shall be subject to review by the Court in the event an objection is
filed. :

D, Persons furnished by JAS for executive officer positions shali be retained
in such positions upon the express approval thereof by an independent
Board of Directors whose members are performing their duties and
obligations as required under applicable law ("Board"), and will act under
the direction, control and guidance of the Board and shall serve at the
Board’s pleasure (.e. may be removed by majority vote of the Board).

E. The application to retain JAS shall make all appropriate disclosures of any
and all facts that may have a bearing on whether JAS, its affiliates, and/or
the individuals working on the engagement have any conflict of interest or
material adverse interest, including but not necessarily limited to the
following:

1. Connection, relationship or affiliation with secured creditors,
postpetition lenders, significant unsecured lenders, equity holders,
current or former officers and directors, prospective buyers, or
investors.

2. Involvement as a creditor, service provider or profassional of any
entity with which JA&A or any affiliate has an alliance agreement,
marketing agreement, joint venture, referral arrangement or similar

agreement.

3. Any prepetition role as officer, director, employee or consultant,’
but service as a pre-pstition officer will not per se cause
disqualification.

4, Any prepetition involvement in voting on the decision 1o engage

JA&A or JAS in the bankrupicy case, and/or any prepetition role
carrying the authority to decide unilaterally to engage JA&A or
IAS.

* In no case shall any principal, employee or independent contractor of JA&A, JAS and affiliates serve as a
director of any entiry while JA&A, JAS or any affiliate is repdering services in 2 bankraptcy proceeding,
and JA&A, JAS and their affiliates shall not seek to be retained in any capacity in 2 bankruptcy procseding
for an entity where any principal, employee or independent contracter of JA&A, JAS and affiliates serves
or has previousfy served as a director of the entity or an affiliate thereof within two vears prior to the
petition date. During such two vear period, nefther JA&A, JAS or affiliates shall have provided any
professional services to the entity nor shall any individuals associated with JA&A, JAS and affiliates have
served as an Executive Officer

23
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Information regarding the size, membership and structure of the
Board so as to enable the UST and other interested parties to
determine that the Board is independent.

6. ‘Whether the executive officers and other staff for the engagement
are expected to be engaged on a full time or part time basis, and if
part-time whether any simultaneous or prospective engagernent
exists that may be pertinent 1o the question of conflict or adverse
interest.

7. The existence of any unpaid balances for prepetition services.

8. The existence of any asserted or threatened claims against JA&A,
JAS or any person famished by TA&A/JAS arising from any act or
omission in the course of a prepetition engagement.

Disclosures shall be supplemented on a timely basis as needed throughout
the engagement.

Where JA&A does not act as a crisis manager its retention will be sought
as a financial advisor under section 327 of the Code or as a Court
appointed claims representative.

I, Compensation

A,

B.

Compensation in crists management engagements shall be paid to JAS.

The application to retain JAS shall disclose the compensation terms
including hourly rates and the terms under which any success fee or
back-end fee may be requested.

JAS shall file with the Court, and provide notice to the UST and all
official committees, reports of compensation earned and expenses incurred
on at least a guarterly basis. Such reports shall summarize the services
provided, identify the compensation earned by each executive officer and
staff employee provided, and itemize the expenses incurred. The notice
shall previde a time period for objections. All compensation shall be
subject to review by the Court in the event an objection is filed (ie., 2
"negative notice” procedure).

Success fees or other back-end fees shall be approved by the Court at the
conclusion of the case on a reasonableness standard and shall not be
pre-approved under section 328(a). No success fee or back-end fee shall
be sought upon conversion of the case, dismissal of the case for cause or
appointment of a trusiee.

L3
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111 Indemnification

Al Debtor is permitted to indemnify those persons serving as exscutive
officers on the same terms as provided to the debtor’s other officers and
directors under the corporate bylaws and applicable state law, along with
insurance coverage under the debtor’s D&O policy.

B. There shall be no other indemnification of JA&A, JAS or affiliates.

Iv. Subsequent Fngagements

A. Pursuant to the "one hat" policy as stated above, after accepting an
engagement in one capacity, JA&A and affiliates shall not accept another
engagement for the same or affiliated debtors in another capacity,

B. For a period of three years after the conclusion of the engagcment,
Questor shall not make any invesiments in the debtor or reorganized
debtor where JA&A, JAS or another affiliate has been engaged.

DET_C\42356.4
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRXCT OF DELAWARE

Inre
" Chapter 11

SAFETY-KLEEN CORP, et al,

Deblors. : Case Number 00-2303 (PIW)
(Foimly Administered)

ORDER

After considering the United States Trusice's (“UST™) Motios to Approve Sentlement of
Amended Objection to the Debtors’ Application 1o Retein and Employ Jay Alix & Associates as
Restrucruring Consultents(*Setilement Motion™), and afier notice was given and 2 hears ng was held
at which any response(s) (o the Settlement Motion were considered, it is

ORDERED that the UST's Settlement Motion is granted. The Stipulation of Settlement

sttached as Exhibil A to the Settioment Motion is approved.

BY THE COURT:

Vo NS

The H enaraiﬂ—Mary F. Walrath
Unpited Eistes Bankrvptey Judge

Date: _Oa%oe, M\ 2001

2%z
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre
Chapter 11
SAFETY-KLEEN CORP., et al. Case Number 00-2303 (PTW)
{(Jointly Administered)

Debtors.

STIPULATION OF SETTLEMENT
BETWEEN JAY ALIX & ASSOCIATES AND
PATRICIA A STAIANG, UNITED STATES TRUSTEE. REGION 3

Jay Alix & Associates ("JA&A") and Patricia A, Staiano, United States Trustee, Region
3 ("UST™), by and through their undersigned attorneys, hereby stipulate and agree as follows for
the purpose of settiing and resolving the UST’s Amended Objection to the Debtors’ Application
to Retain and Employ Jay Alix and Associates as Restructuring Consultants (the "Objection”}:

WHERFEAS, Debtors commenced the instant cases by filing Chapter 11 petitions on or
about June 9, 2000;

WHEREAS, on or about June 9, 2000, Debtors filed their Application to Retain and
Employ Jay Alix and Associates s Restructuring Consultants (the "Application™);

WHEREAS, on or about June 27, 2000, the UST filed her Objection to the Application,
which objection was amended by an Amended Objection on or about April 2, 2001;

WHEREAS, in the Objection, the UST averred, inter alia, that JA&A was not a
"disinterested person” within the meaning of sections 101{14) and 327(a} of the Bankruptcy
Code, and that JA&A had failed to disclose certain materlal connections of JA&A and its
affiliates with the Debtors;

WHEREAS, JA&A contested the avermenis of the UST and filed certain responses
thereto;

WHEREAS, the Court conducted an evidentiary hearing on the Objection on April 16

and April 26, 2001, and received briefing related thereto;

223
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WHEREAS, the UST and JA&A have engaged in discussions rsgarding the issues raised
in the Second Amended Motion, as well as a4 pending contested matter pertaining to the retention
of JAZAinInre Har;nisckfeger Industries, Inc., No. 93-2171 (PTW);

WHEREAS, the UST and JA&A have entered into an agreement to settle all of their
outstanding disputes in the aforementioned matters upon (2) the terms and conditions set forth in
the within Stipulation, (b} a Stipulation being filed contemporaneously herewith in the
Harnischfeger matter (the "HII Stipulation™), and (¢) the agreement of JA&A and its affiliates to
follow an agreed-upon protocol for future bankruptcy engagements within U.S. Trustee Region
3, a copy of which is altached hereto as Exhibit A; ‘

NOW, THEREFORE, the parties hereto, by their undersigned counsel, stipulate and
agree as follows:

1. No later than fifteen (15) days after approval by the Court of this Stipulation,
JA&A shall disgorge to the Safety-Kleen estate the sum of Two Hundred Fifty Thousand Dollars
($250,000) from fees paid to it pre-petition.

2. Upon the filing of this Stipuiation and the HII Stipulation, (2) the UST shall
withdraw the Objection, and (b) JA&A shall submit to the Court a proposed form of Order,
acceptable to the UST, approving the retention of JA&A effective as of the Petition Date.

3 Within thirty (30} days after entry of the Order approving JA&A’s retention
herein, JA&A shall file all interim fee applications for services rendered from the inception of
the case through the date of eniry of the Order approving the retention.

4, The UST shall not object to JA&A's pending or future fee applications in this

o
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case, or in the Harnischfeger case, based on any issues that are the subject of this settlernent.

Dated: September 1}, 2001

DET_Cwa3228.2

/

PATRICIA A, STAIANO
UNITED STATES TRUSTEE

s,

Bg"i\“i&&”j ‘kwkr B B ~

Frank J. Perch III, Esquire

Trial Attorney

I Caleb Boggs Federal Building

844 King St., Room 2313, Lockbox 35
Wilmington, DE 19801

(302) 573-6491

{302) 573-6497 (Fax)

HONIGMAN MILLER SCHWARTZ AND COHN LLP

sy SheldmsS TTol h/f/mf with -
Sheldon S. Toll (Mick/ Bar No. P2149 5,
660 Woodward Avenue (fﬁ 7T
Suite 2290

Detroit, MI 48226

(313) 465-7582

PACHULSKI, STANG, ZIEHL, YOUNG & JONES, P.C.

By: %@{) &LL)FT—M (o

LauraDaviz Jones
9 North Farket Street, Suite 1600
P.0. Box 8705
Wilmington, DE 19896-8705
(302) 652-4100

Attorneys for Jay Alix & Associates
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Protocol for Encasement of Jav Alix & Associates and Affiliates

I Retention Guidelines

AL Jay Alix & Associates (“JA&A”) is a firm that provides turnaround and
crisis management services, financial advisory services, management
consulting services, information systems services and claims managemeant
services. In some cases the firm provides these services as advisors to
management, in other cases one or more of Iis staff serve as corporate
officers and other of its staff fill positions as full time or part time
temporary empioyees (“erisis manager™), and in still other cases the firm
may serve as a claims administrator as an agent of the Bankruptey Court.
JA&A and its affiliates’ will not act in more than one of the foliowing
capacities in any single bankruptey case: (i) crisis manager retained under
Sec. 363, (ii) financial advisor retained under Sec. 327, (iii) claims
agent/claims administrator appointed pursuant to 28 U.S.C. § 156fc) and
anry applicable local rules or (iv) investor/acquirer; and upon confirmation
of & Plan may only continue to serve in a similar capacity. Further, once
JA&A or one of its affiliates is retained under one of the foregoing
categories it may not switch to a different retention capacity in the same
case, However, with respect to subsequent investments by Questor this
prohibition is subject to the time limitations set forth in IV.B below.

B. Engagements involving the furnishing of interim executive officers™
whether prepetition or postpetition (hereinafter "crisis management”
engagements) shall be provided through JA&A Services LLC ("JAS").

C. JAS shall seek retention under section 363 of the Bankruptey Code. The
application of JAS shall disclose the individuals identifled for executive
officer positions as well as the names and proposed functions of any
additional staff to be furnished by JAS. In the event the Debtor or JAS
seelks to assume additional or different executive officer positions, or to
modify materially the functions of the persons engaged, a motion to
modify the retention shall be filed. It is often not possible for JAS to
know the extent to which full time or part time temporary employess will
be required when beginning an engagement. In part this is because the
extent of the tasks that need to be accomplished is not fully known and in

! Affilimes of JA&A presently are System Advisory Group (an organization that provides information
services), JA&A Services LLC (an entity that provides temporary employees), Questor Management
Company LLC, an crganization that manages Questor Partners Fund, Questor Parmers Fund 11, and various
Side-by-Side entities, which are limited parmerships that invest in underperforming and woubled
companies, and ACT Two (an entity that owns and operates a private airplane}. Future affiliates of JA& A,
if any, will be subject to the limitations set forth herein.

-

"Executive officers” shall include but is not necessarily limited to Chisf Executive Qfficer, Prasident,
Chief Operating Officer, Treasurer, Chief Financial Officer, Chief Restructuring Officer, Chief Information
Officer, and any other officers having similar roles, power or authority, as well as any other officer:
provided for in the company’s bylaws.

!

Fahihit A
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part it is because JAS is not yet knowledgeable about the capability and

epth of the client’s existing staff. Accordingly, JAS shall file with the
Court with copies to the UST and all official committees a report of
staffing on the engagement for the previous month. Such report shall
include the names and functions filled of individuals assigned. All
staffing shall be subject to review by the Court in the event an objection is
filed.

B Persons furnished by JAS for executive officer positions shall be retained
in such positions upon the express approval thereof by an independent
Board of Directors whose members are performing their duties and
obligations as reguired under applicable law ("Board™), and will act under
the direction, control and guidance of the Board and shall serve at the
Board’s pleasure (i.e. may be removed by majority vote of the Board).

i

The application to retain FAS shall make all appropriate disclosures of any
and all facts that may have a bearing on whether JAS, its affiliates, and/or
the individuals working on the engagement have any conflict of interest or
material adverse interest, including but not necessarily limited to the
following:

1. Connection, relationship or affillation with secured creditors,
postpetition lenders, significant unsecured lenders, equity holders,
current or former officers and directors, prospective buyers, or
investors.

2. Involvement as a creditor, service provider or professional of any
entity with which JA&A or any affiliate has an alliance agreement,
marketing agreement, joint venture, referral arrangement or similar
agreement.

L

Any prepetition role as officer, director, employee or consultant,?
but service as a pre-petition officer will not per se cause
disqualification.

4. Any prepetition involvement in voting on the decision to engage
JA&A or JAS in the bankruptey case, and/or any prepetition role
carrying the asthority to decide unilaterally to engage JA&A or
JAS,

¥ In ne case shall any principal, employes or independent contractor of TA&A, JAS and affiliates serve as 2
dirsctor of any envity white JA&A, JAS or any affiliate is rendering services in a bankruptey procseding,
and JA&A, JAS and their affiliates shal not seek to be retained in any capacity in  bankruptcy proceeding
for an entity where any principal, emplovee or independent contractor of JA&A, JAS and affiliates serves
or has previously served as a director of the entity or an affiliate thereof within two vears prior to the
petition date. During such two year period, neither JA&A. JAS or affiliates shall have provided any
professional services fo the entity nor shall any individuais associated with JA& A, JAS and affiliates have
served as an Executive Officer.

3]
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3. Information regarding the size, membership and structure of the
Board so as to enable the UST and other interested parties to
etermine that the Board is independent.

6. Whether the executive officers and other staff for the engagement
are expected to be engaged on a full time or part time basis, and if
part-time whether any siroultaneous or prospective engagement
exists that may be pertinent to the question of conflict or adverse

interest.
7. The existence of any unpaid balances for prepetition services.
&. The existence of any asserted or threatened claims against JA&ZA,

JAS or any person furnished by JA&A/IAS arising from any act or
omission in the course of a prepetition engagement.

Disclosuzes shall be supplemented on a timely basis as needed throughout
the engagement.

Where JA&A does not act as a crisis manager its retention will be sought
as a financial advisor under section 327 of the Code or 2s a Court
appointed claims representative.

iL Compensatign

Al

B.

Compensation in crisis management engagements shall be paid to JAS.

The application to retain JAS shall disclose the compensation terms
including hourly rates and the terms under which any suceess fee or
back-end fee may be reguested.

JAS shall file with the Court, and provide notice 1o the UST and all
official committees, reports of compensation earned and expenses incurred
on at least a quarterly basis. Such reports shall summarize the services
provided, identify the compensation earned by each executive officer and
staff employes provided, and itemize the expenses incurred. The notice
shall provide a time period for objections. All compensation shall be
subject to review by the Court in the event an objection is filed (i.e.,a
"negative notice" procedure).

Success fees or other back-end fees shall be approved by the Court at the
conclusion of the case on a reasonableness standard and shall not be
pre-approved under section 328(a). No success fee or back-end fee shall
be sought upon conversion of the case, dismissal of the case for cause or
appointment of a trustee.

i
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IIL Indemnification

Al Debtor is permitied to indemnify those persons serving as executive
officers an the same terms as provided to the debtor’s other officers and
directors under the corporate bylaws and applicable state law, along with
insurance coverage under the debtor’s D&O policy.

B. There shall be no other indemnification of JA&A, JAS or affiliates.

Iv. Subsequent Engasements

A, Pursuant to the "one hat" policy as stated above, after accepting an
engagement in one capacity, JA&A end affiliates shall not accept another
engagement for the same or affiliated debtors in another capacity,

B. For a period of three years after the conclusion of the engagement,
Questor shall not make any investments in the debtor or reorganized
debtor where JA&A, JAS or another affiliate has been engaged.

DET_CW42365 4
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Federal Register/Vol. 78, No. 116 /Monday, June 17, 2013/ Notices

not associated with the information
collection; (c) for reasons other than to
provide information or keep records for
the Government; or (d) as part of
customary and usual business or private
practices.

We will summarize written responses
to this notice and address them in our
submission for OMB approval. As a
result of your comments, we will make
any necessary adjustments to the burden
in our submission to OMB.

Public Availability of Comments:
Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Dated: June 6, 2013.

Deanna Meyer-Pietruszka,

Chief, Office of Policy, Regulations, and
Analysis.

[FR Doc. 2013-14093 Filed 6-14-13; 8:45 am]
BILLING CODE 4810-MR-P

INTERNATIONAL TRADE
COMMISSION

[USITC SE-13-014]
Sunshine Act Meeting

AGENCY HOLDING THE MEETING: United
States International Trade Commission.
TIME AND DATE: June 20, 2013 at 2:00
p-m.
PLACE: Room 101, 500 E Street SW.,
Washington, DC 20436, Telephone:
(202) 205-2000.
STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agendas for future meetings: None

2. Minutes

3. Ratification List

4. Vote in Inv. Nos. 731-TA-1202 and
1203 (Final)(Xanthan Gum from Austria
and China). The Commission is
currently scheduled to transmit its
determinations and Commissioners’
opinions to the Secretary of Commerce
on or before July 2, 2013.

5. Outstanding action jackets: none

In accordance with Commission
policy, subject matter listed above, not
disposed of at the scheduled meeting,
may be carried over to the agenda of the
following meeting.

Issued: June 12, 2013.

By order of the Commission.
William R. Bishop,
Supervisory Hearings and Information
Officer.
[FR Doc. 2013-14432 Filed 6—13-13; 11:15 am]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE

Appendix B Guidelines for Reviewing
Applications for Compensation and
Reimbursement of Expenses Filed
Under United States Code by
Attorneys in Larger Chapter 11 Cases

AGENCY: Executive Office for United
States Trustees, Justice.

ACTION: Notice of internal procedural
guidelines.

SUMMARY: In 1996, in accordance with
Congress’s mandate in 28 U.S.C.
586(a)(3)(A), the United States Trustee
Program (“USTP”) established
Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses filed under 11 U.S.C. 330.
See 28 CFR Part 58, Appendix A
(“Appendix A guidelines”). The USTP
has drafted additional guidelines for
reviewing applications for
compensation and reimbursement of
expenses filed by attorneys in larger
chapter 11 cases with $50 million or
more in assets and $50 million or more
in liabilities, aggregated for jointly
administered cases. Single asset real
estate cases, as defined in 11 U.S.C.
101(51B), filed under chapter 11 are
excluded from these guidelines.

These guidelines that apply to the
USTP’s review of applications for
compensation filed by attorneys in
larger chapter 11 cases will be
published in the Federal Register and
entitled Appendix B—Guidelines for
Reviewing Applications for
Compensation and Reimbursement of
Expenses Filed Under 11 U.S.C. 330 by
Attorneys in Larger Chapter 11 Cases
(“Appendix B guidelines”). Until the
USTP adopts other superseding
guidelines, the Appendix A guidelines
will continue in effect for the USTP’s
review of applications filed under
section 330 in: (1) Larger chapter 11
cases by those professionals seeking
compensation who are not attorneys; (2)
all chapter 11 cases with less than $50
million in assets and $50 million in
liabilities, aggregated for jointly
administered cases; (3) all chapter 11
single asset real estate cases; and (4) all
cases under other chapters of the
Bankruptcy Code.

The USTP will continue to review
and update these guidelines, as
appropriate.

DATES: Effective Date: November 1,
2013.

FOR FURTHER INFORMATION CONTACT: Nan
Roberts Eitel, Associate General Counsel
for Chapter 11 Practice, Executive Office
for United States Trustees, 441 G St.
NW., Suite 6150, Washington, DC
20530.

SUPPLEMENTARY INFORMATION: The
authority for these guidelines is 28
U.S.C. 586(a)(3)(A), which provides that
United States Trustees may review ““in
accordance with procedural guidelines
adopted by the Executive Office of the
United States Trustee (which guidelines
shall be applied uniformly by the
United States Trustee except when
circumstances warrant different
treatment) applications filed for
compensation and reimbursement under
section 330 of title 11 . . ..” Id. The
guidelines are to be applied by the
USTP; however, they are not exclusive
and do not limit the United States
Trustee’s discretion to object to or
comment on a particular application.

Because the Appendix B guidelines,
like the Appendix A guidelines,
constitute procedural guidelines that
apply to the USTP’s review of fee
applications, they are not subject to the
Administrative Procedure Act’s formal
notice and comment provisions.
Nonetheless, to engage the bankruptcy
community, the USTP followed an
extensive notice and comment-like
process by reaching out to various
bankruptcy judges and the National
Bankruptcy Conference before drafting
the Appendix B guidelines, posting a
draft of the Appendix B guidelines to its
public Web site for public comment,
holding a public meeting, and posting a
revised draft of the Appendix B
guidelines responding to the comments
to its public Web site for further public
comment before finalizing.

Table of Contents

I. Appendix B—Guidelines for Reviewing
Applications for Compensation and
Reimbursement of Expenses Filed Under
11 U.S.C. 330 by Attorneys in Larger
Chapter 11 Cases

II. Exhibit A: Customary and Comparable
Compensation Disclosures With Fee
Applications

III. Exhibit B: Summary of Professionals
Included in This Fee Application

IV. Exhibit C: Budget and Staffing Plan

V. Exhibit D: Summary of Compensation
Requested by Project Category

VI. Exhibit E: Summary Cover Sheet of Fee
Application

VII. Exhibit F: Analysis of Comments
Received and Summary of Significant
Changes in Response to Comments

231



232

2019 DELAWARE VIEWS FROM THE BENCH

Federal Register/Vol. 78, No. 116/Monday, June 17, 2013/ Notices

36249

Appendix B—Guidelines for Reviewing
Applications for Compensation and
Reimbursement of Expenses Filed
Under 11 U.S.C. 330 by Attorneys in
Larger Chapter 11 Cases

A. General Information

1. United States Trustees may review
“in accordance with procedural
guidelines adopted by the Executive
Office of the United States Trustee
(which guidelines shall be applied
uniformly by the United States trustee
except when circumstances warrant
different treatment), applications filed
for compensation and reimbursement
under section 330 of title 11. . ..” 28
U.S.C. 586(a)(3)(A)(@i). United States
Trustees may also file “with the court
comments with respect to such
application and, if the United States
Trustee considers it to be appropriate,
objections to such application.” Id. The
Executive Office for United States
Trustees (‘“Executive Office”) adopted
procedural guidelines, which apply to
all cases commenced on or after October
22,1994. See 28 CFR Part 58, Appendix
A.

2. Because the circumstances in larger
chapter 11 cases warrant different
treatment, the Executive Office adopted
these Appendix B guidelines
(“Guidelines”) to apply only when
United States Trustees review
applications for compensation filed by
attorneys employed under sections 327
or 1103 of the United States Bankruptcy
Code, 11 U.S.C. 101, et seq. (“Code”), in
chapter 11 cases where the debtor’s
petition lists $50 million or more in
assets and $50 million or more in
liabilities, aggregated for jointly
administered cases and excluding single
asset real estate cases as defined in 11
U.S.C. 101(51B) (“threshold”).

3. The United States Trustees will use
these Guidelines to review applications
for compensation filed by attorneys
employed under sections 327 or 1103 of
the Code in all chapter 11 cases that
meet the threshold and that are filed on
or after October 1, 2013. The Guidelines
generally will not apply to counsel
retained as an ordinary course
professional pursuant to appropriate
court order or local rule (“ordinary
course professional”), unless the
professional is required to file a fee
application under such court order or
local rule.

4. The Guidelines express the USTP’s
policy positions, and the USTP will use
these Guidelines in the absence of
controlling law or rules in the
jurisdiction. Thus, the Guidelines do
not supersede local rules, court orders,
or other controlling authority. However,
these Guidelines do not limit the

USTP’s ability to seek changes in
controlling laws or rules through
litigation, appeals, and other actions.

5. Only the court has authority to
award compensation and
reimbursement under section 330 of the
Code. The Guidelines focus on the
disclosure of information relevant to the
court’s award of compensation and
reimbursement of expenses under
section 330 of the Code. The Guidelines
reflect standards and procedures in
section 330 of the Code and Bankruptcy
Rule 2016. Applications containing the
information requested in these
Guidelines will assist review by the
court, the parties, and the United States
Trustee.

6. Because the review of fee
applications under section 330 of the
Code is inextricably intertwined with
the terms and conditions of employment
approved by the court when the
applicant is retained, these Guidelines
also address disclosure of certain
information in applications for retention
filed under sections 327 and 1103 of the
Code.

7. Nothing in the Guidelines should
be construed:

a. To limit the United States Trustee’s
discretion to request additional
information necessary for the review of
a particular fee application or to refer
any information provided to the United
States Trustee to any law enforcement
authority of the United States or a state.

b. To limit the United States Trustee’s
discretion to determine whether to file
comments or objections to fee
applications.

c. To create any private right of action
on the part of any person enforceable
against the United States Trustee or the
United States.

B. United States Trustee’s Goals and
Considerations In Reviewing and
Commenting On Fee Applications

1. Goals: In determining whether to
object to or comment on fee
applications, the United States Trustee
will be guided by the following goals.
These goals, however, are not exclusive
and in no way limit the discretion of the
United States Trustee to object or
comment. In applying the Guidelines,
the United States Trustee seeks:

a. To ensure that bankruptcy
professionals are subject to the same
client-driven market forces, scrutiny,
and accountability as professionals in
non-bankruptcy engagements.

b. To ensure adherence to the
requirements of section 330 of the Code
so that all professional compensation is
reasonable and necessary, particularly
as compared to the market measured
both by the applicant’s own billing

practices for bankruptcy and non-
bankruptcy engagements and by those of
other comparable professionals.

c. To increase disclosure and
transparency in the billing practices of
professionals seeking compensation
from the estate.

d. To increase client and constituent
accountability for overseeing the fees
and billing practices of their own
professionals who are being paid by the
estate.

e. To encourage the adoption of
budgets and staffing plans developed
between the client and the applicant to
bring discipline, predictability, and
client involvement and accountability to
the compensation process.

f. To decrease the administrative
burden and increase the efficiency of
review of fee applications.

g. To assure that, even in the absence
of an objection, the burden of proof to
establish that fees and expenses are
reasonable and necessary remains on
the applicant seeking compensation and
reimbursement.

h. To increase public confidence in
the integrity and soundness of the
bankruptcy compensation process.

2. Considerations on fees: The
Guidelines are intended to elicit
information that will aid the United
States Trustee, the parties, and the court
in determining whether the fees and
expenses sought in a fee application are
reasonable and necessary as required by
section 330 of the Code. In applying
section 330 to the review of fee
applications, the United States Trustee
will consider the following:

a. Section 330 factors: The factors
expressly set forth in section 330 of the
Code, including:

i. The time spent.

ii. The rates charged.

iii. Whether the services were
necessary to the administration of, or
beneficial towards the completion of,
the case at the time they were rendered.

iv. Whether services were performed
within a reasonable time commensurate
with the complexity, importance, and
nature of the problem, issue, or task
addressed.

v. The demonstrated skill and
experience in bankruptcy of the
applicant’s professionals.

vi. Whether compensation is
reasonable based on the customary
compensation charged by comparably
skilled practitioners in cases other than
cases under title 11.

The United States Trustee may object to
the extent that the applicant fails to
provide sufficient information to satisfy
its burden under section 330.

b. Comparable services standard:
Whether the applicant provided
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sufficient information in the application
to establish that the compensation
sought is reasonable as compared to the
market measured by the billing practices
of the applicant and its peers for
bankruptcy and non-bankruptcy
engagements. The United States Trustee
will ordinarily object to fees that are
above the market rate for comparable
services. Exhibit A is a model form that
may be useful in providing this
information.?

c. Staffing inefficiencies: Whether
there was duplication of effort or
services, or whether the seniority or
skill level of the applicant’s professional
was commensurate with the complexity,
importance, and nature of the issue or
task. The United States Trustee may
object if any duplication is unjustified
or unjustifiable, including if multiple
professionals unnecessarily attend
hearings or meetings. The United States
Trustee may also object if the skill level
of the professional rendering a
particular service is not commensurate
with the task. The United States Trustee
encourages applicants to consider how
to assign and staff more routine and
“commoditized” work, such as
avoidance actions and claims
objections, and to consider whether
lower cost co-counsel should be
retained for discrete types of work,
while being careful to avoid
duplication, overlap, and inefficiencies.
Factors the USTP will consider in
determining whether to object to the
retention or compensation of co-counsel
are described more specifically in F.
Nothing in the Guidelines should be
construed as precluding the retention
and payment of “‘ordinary course
professionals,” subject to appropriate
motions and orders in a particular case.
Nothing in the guidelines should be
construed as precluding the retention of
special counsel under section 327(e) or
local counsel under section 327(a).

d. Rate increases:2 Whether the
application contains rates higher than
those disclosed and approved on the
application for retention or any
supplemental application for retention
or agreed to with the client. Exhibit B

1 The model forms included as exhibits to the
Guidelines are templates offered as guidance to
facilitate preparation and review of requested
information.

2“Rate increases” as used in the Guidelines
exclude annual “step increases’ historically
awarded by the firm in the ordinary course to
attorneys throughout the firm due to advancing
seniority and promotion. Applicants should not
characterize actual rate increases that are unrelated
to an attorney’s advancing seniority and promotion
as “‘step increases” in an effort to thwart meaningful
disclosure or billing discipline. If a firm does not
distinguish between “‘step increases” and other
types of rate increases, it should disclose and
explain all rate increases as requested.

is a model form that may be useful in
providing this information. The United
States Trustee may object if the
applicant fails to justify any rate
increases as reasonable. Boilerplate
language in the retention application
filed under section 327 of the Code is
insufficient.

e. Transitory professionals: Whether
any of the applicant’s professionals
billed only a few hours to the matter
with insufficient evidence of benefit to
the estate. The United States Trustee
may object if the applicant fails to
justify the necessity or benefit of these
professionals’ services.

f. Routine billing activities: Whether
an applicant billed for routine billing
activities that typically are not
compensable outside of bankruptcy.
Most are not compensable because
professionals do not charge a client for
preparing invoices, even if detailed.
Reasonable charges for preparing
interim and final fee applications,
however, are compensable, because the
preparation of a fee application is not
required for lawyers practicing in areas
other than bankruptcy as a condition to
getting paid. Activities that the United
States Trustee may object to as non-
compensable include but are not limited
to:

i. Excessive redaction of bills or
invoices for privileged or confidential
information. Professionals and
paraprofessionals whose compensation
will be paid by the bankruptcy estate
know at the inception that their billing
records must be publicly filed and
should draft time entries and prepare
invoices to both minimize redactions
and avoid vague descriptions. The time
spent for redactions should be
reasonably proportional to the overall
fees sought.

ii. Reviewing or revising time records.

iii. Preparing, reviewing, or revising
invoices.

iv. Preparing, reviewing, or revising
monthly fee statements, notices or other
informal interim compensation requests
to the extent duplicative of the
preparation of the related interim or
final fee application filed with the court
under section 330 of the Code (or vice
versa).

v. Preparing the final fee application
to the extent duplicative of the
preparation of interim fee applications.

g. Contesting or litigating fee
objections: Whether the fee application
seeks compensation for time spent
explaining or defending monthly
invoices or fee applications that would
normally not be compensable outside of
bankruptcy. Most are not compensable
because professionals typically do not
charge clients for time spent explaining

or defending a bill. The USTP’s position
is that awarding compensation for
matters related to a fee application after
its initial preparation is generally
inappropriate, unless those activities
fall within a judicial exception
applicable within the district (such as
litigating an objection to the application
where the applicant substantially
prevails). Thus, the United States
Trustee may object to time spent
explaining the fees, negotiating
objections, and litigating contested fee
matters that are properly characterized
as work that is for the benefit of the
professional and not the estate.

h. Block billing or lumping: Whether
the entries in the application are
recorded in increments of .1 of an hour
and whether discrete tasks are recorded
separately. The United States Trustee
will object to block billing or lumping.
Each timekeeper, however, may record
one daily entry that combines tasks for
a particular project that total a de
minimis amount of time if those tasks
do not exceed .5 hours on that day.

i. Vague or repetitive entries: Whether
the application contains sufficient
information to identify the purpose of
the work or the benefit to the estate. The
United States Trustee may object to
vague or repetitive entries that are
otherwise unjustified. Phrases like
“attention to” or “review file,” without
greater specificity or more detail, are
generally insufficient.

j. Overhead: Whether the application
includes activities that should be
considered part of the applicant’s
overhead and not billed to the estate.
Tasks that the United States Trustee
may object to as overhead include
clerical tasks and word processing. The
United States Trustee may also object to
fees for summer clerks or summer
associates, which are more properly the
firm’s overhead for recruiting and
training.

k. Non-working travel: Whether the
application includes time billed for non-
working travel at the full rate. The
United States Trustee may object if the
applicant seeks compensation at a
professional’s full rate for time spent
traveling without actively working on
the bankruptcy case or while working
on other unrelated matters.

1. Geographic variations in rates:
Whether the applicant increased the
hourly rates of its professionals and
paraprofessionals based solely on the
geographic location of the bankruptcy
case. The United States Trustee will not
object to “non-forum” rates of
professionals when the ‘“non-forum”
rates are based on the reasonable rates
where the professionals maintain their
primary office, even if the locally
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prevailing rates where the case is
pending are lower (i.e., a professional
may bill the same reasonable rate in any
forum). Conversely, the United States
Trustee will object if professionals
increase their rates based on the forum
where the case is pending when they
bill lower rates where they maintain
their primary offices.

m. Budgets and staffing plans:
Whether the fee application sufficiently
explains: (i) Any substantial increase
(e.g., 10% or more) in the amount
requested in the fee application as
compared to any client-approved
budget; and (ii) any increase in the
number of professionals and
paraprofessionals billing to the matter
during the application period as
compared to any client-approved
staffing plan. The United States Trustee
ordinarily will seek the use of fee and
expense budgets and staffing plans,
either with the consent of the parties or
by court order as soon as feasible after
the commencement of the case, as
described more specifically in {E. In
reviewing the fee application, the
United States Trustee will consider any
budget and staffing plan filed
retrospectively with the application.
Exhibit C is a model budget (Exhibit C—
1) and staffing plan (Exhibit C-2), and
Exhibit D-1 is a model form that may
be useful in reporting fees sought in
comparison to client-approved budgets.

n. Verified and other statements:
Whether the client has provided a
verified statement with the applicant’s
retention application regarding its
budgeting, review, and approval process
for fees and expenses, and whether the
applicant has made similar
representations and disclosures in the
retention application and fee
application.

3. Considerations on expenses: In
applying section 330 to the review of
applications for reimbursement of
reasonable, actual, and necessary
expenses, the United States Trustee will
consider the following:

a. Proration: Whether the applicant
has prorated shared expenses where
appropriate between the estate and
other cases and has adequately
explained the basis for any such
proration. For example, applicants
should prorate travel expenses that are
applicable to more than one case.

b. Reasonable: Whether the expense is
reasonable and necessary. For example,
travel should be in coach class. First
class and other above standard travel or
accommodations will normally be
objectionable.

c. Customary: Whether the requested
expenses are customarily charged to the
applicant’s non-bankruptcy clients and

by other comparable professionals. The
United States Trustee will ordinarily
object to expenses that are not
customary, absent a specific and
adequate justification.

d. Actual: Whether the expenses
incurred or paid by the applicant reflect
the actual cost of such expenses to the
applicant and whether any mark-up is
justified. Mark-ups will ordinarily be
objectionable.

e. Overhead: Whether the expenses
are or should be non-reimbursable
overhead costs incident to the operation
of the applicant’s office and not
particularly attributable to an individual
client or case. Without limitation, the
United States Trustee will ordinarily
consider the following expenses to be
overhead: Word processing,
proofreading, secretarial and other
clerical services, rent, utilities, office
equipment and furnishings, insurance,
taxes, telephone charges (other than
actual charges for multi-party
conference calls incurred by counsel in
connection with the case), and library
and publication charges.

f. Local rule or order: Whether the
applicant has adhered to allowable rates
or charges for expenses as may be fixed
by any local rule or order of the court.
Expenses that are not allowable will
normally be objectionable.

g. Unusual: Whether unusual
expenses are supported by detailed
explanations and allocated, where
practicable, to specific projects. The
United States Trustee may object if
unusual expenses are unsupported or
unjustified.

h. Receipts: Whether receipts for
larger or unusual expenses are available
for review upon request.

C. Contents and Format of Applications
for Compensation and Reimbursement
Of Expenses

1. General: All applications should
include sufficient detail to demonstrate
compliance with the standards of 11
U.S.C. 330. The fee application should
also contain sufficient information
about the case and the applicant so that
the court, the parties, and the United
States Trustee can review it without
searching for relevant information in
other documents. The information
sought below will facilitate review of
the application and should be provided
in every fee application.

2. Information to be provided about
the applicant and the scope of the
application:

a. Name of applicant.

b. Name of client.

c. Petition date.

d. Retention date.

e. Date of order approving
employment.

f. Time period covered by application.

g. Terms and conditions of
employment and compensation,
including source of compensation,
existence of and terms controlling any
retainer, and any budgetary or other
limitations on fees.

h. Whether the application is interim
under section 331 or final under section
330.

i. The date and terms of any order
allowing filing of interim applications
more frequently than every 120 days, if
applicable.

j. Whether the applicant seeks
compensation under a provision of the
Code other than section 330.

k. For each professional and
paraprofessional who billed on the
matter during the application period:

i. Name.

ii. Title or position.

iii. Primary department, group, or
section.

iv. Date of first admission to the bar,
if applicable.

v. Total fees billed included in
application.

vi. Total hours billed included in
application.

vii. Current hourly rate contained in
this application.

viii. Hourly rate contained in the first
interim application.

ix. The number of rate increases since
the inception of the case.

Exhibit B is a model form that may be
useful in providing the information
requested in  C.2.k.

1. If the applicant has increased rates
during the case, the application should
disclose the effect of the rate increases.
For comparison purposes, the applicant
should calculate and disclose the total
compensation sought in the fee
application using the rates originally
disclosed in the retention application.
Exhibit E is a model form that may be
useful in providing the requested
calculation.

3. Information to be provided about
customary and comparable
compensation:

a. The blended hourly rate either
billed or collected during the preceding
year for the applicant’s timekeepers.

i. The application should disclose the
blended hourly rate for the aggregate of
either:

(a) All of the applicant’s domestic
timekeepers; or

(b) All timekeepers in each of the
applicant’s domestic offices in which
timekeepers collectively billed at least
10% of the hours to the bankruptcy case
during the application period.
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ii. The application should also
segregate the timekeepers in { C.3.a.i. by
the various categories of professionals
and paraprofessionals maintained by the
applicant (e.g., partner, counsel, sr.
counsel, associate, etc.), and disclose
the blended hourly rate for each
category of timekeeper.

iii. To calculate the blended hourly
rate billed, divide the dollar value of
hours billed by the number of hours
billed (regardless of when the work was
performed) for the relevant timekeepers
during the applicable time period. To
calculate the blended hourly rate
collected, divide the revenue collected
by the number of hours billed for the
relevant timekeepers during the
applicable time period.

iv. In calculating the blended hourly
rate:

(a) Full service law firms should
generally exclude all bankruptcy
engagements or all data from
timekeepers practicing primarily in a
bankruptcy group or section.

(b) Law firms that practice exclusively
or primarily in bankruptcy should
exclude all estate-billed bankruptcy
engagements.

(c) The applicant may exclude:

(1) Pro bono engagements.

(2) Other engagements for clients who
are employees or charitable
organizations that are billed at
materially discounted rates.

(d) The applicant should include
discounted or alternative fee
arrangements, other than those
engagements in q C.3.a.iv.(c). For any
fee arrangements not billed by the hour
to the client but for which the applicant
tracks hours and revenue by hours
worked, the applicant should include
this information in the calculation. If
the applicant’s calculation includes any
fee arrangements not billed by the hour,
the applicant should concisely explain
the methodology it used to calculate the
blended hourly rates.

v. The “preceding year” can be either
the applicant’s prior completed fiscal
year or a rolling 12 month year.

b. The blended hourly rate billed to
the bankruptcy case during the
application period for all of the
applicant’s timekeepers.

1. The application should disclose the
blended hourly rate billed in the
aggregate for all timekeepers who billed
to the matter.

ii. The application should also
segregate the timekeepers by the various
categories of professionals and
paraprofessionals maintained by the
applicant (e.g., partner, counsel, sr.
counsel, associate, etc.), and disclose
the blended hourly rate billed for each
category of timekeeper.

iii. To calculate the blended hourly
rate billed, divide the dollar value of
hours billed by the number of hours
billed (regardless of when the work was
performed) for the relevant timekeepers
during the application period.

Exhibit A is a model form that may be
useful in providing this information.

c. Applicants can propose detailed
and specific disclosures, other than
those requested at  C.3.a.—b., that are
tailored to the applicant’s circumstances
and ability to gather and organize
internal information, but the United
States Trustee may object to the
adequacy of the disclosure if it is
insufficient to enable the United States
Trustee to evaluate whether the
requested compensation is comparable
and customary.

4. “Safe harbor”: An applicant’s
disclosure of blended hourly rates in
accordance with C.3.a.-b. will provide
a limited ‘““safe harbor” from additional
requests from the United States Trustee
for information about customary and
comparable compensation under section
330(a)(3)(F) of the Code. This ‘“safe
harbor” is without prejudice to the
United States Trustee’s ability to seek
additional information based upon the
particular facts and circumstances of the
case, to file an objection, or to offer
evidence on comparable compensation
from other sources.

5. Statement from the applicant: The
applicant should answer the questions
below in the fee application. Many
questions require only a yes or no
answer. The applicant, however, is free
to provide additional information if it
chooses to explain or clarify its answers.

a. Did you agree to any variations
from, or alternatives to, your standard or
customary billing rates, fees or terms for
services pertaining to this engagement
that were provided during the
application period? If so, please explain.

b. If the fees sought in this fee
application as compared to the fees
budgeted for the time period covered by
this fee application are higher by 10%
or more, did you discuss the reasons for
the variation with the client?

c. Have any of the professionals
included in this fee application varied
their hourly rate based on the
geographic location of the bankruptcy
case?

d. Does the fee application include
time or fees related to reviewing or
revising time records or preparing,
reviewing, or revising invoices? (This is
limited to work involved in preparing
and editing billing records that would
not be compensable outside of
bankruptcy and does not include
reasonable fees for preparing a fee

application.). If so, please quantify by
hours and fees.

e. Does this fee application include
time or fees for reviewing time records
to redact any privileged or other
confidential information? If so, please
quantify by hours and fees.

f. If the fee application includes any
rate increases since retention:

i. Did your client review and approve
those rate increases in advance?

ii. Did your client agree when
retaining the law firm to accept all
future rate increases? If not, did you
inform your client that they need not
agree to modified rates or terms in order
to have you continue the representation,
consistent with ABA Formal Ethics
Opinion 11-4587

6. Information about budget and
staffing plans: If the applicant consents
to, or the court directs, the use of
budgets and staffing plans, as described
more generally in { E, the applicant
should attach the client-approved
budget and client-approved staffing plan
to the fee application for the time period
covered by the fee application. Both
original and any amended budgets and
staffing plans should be included.

a. The budget and staffing plan for the
fee application period should be filed
when the fee application is filed, not
when the client and the applicant agree
on the budget and staffing plan. For
example, the budget disclosed with each
interim fee application should relate to
work already performed and reflected in
that application. Thus, if the client
approved four, 30-day budgets that
collectively covered a 120-day interim
application period, then these four
budgets should be attached.

b. Budgets may be redacted as
necessary to protect privileged and
confidential information, and such
redactions may be compensable if the
disclosure of the privileged or
confidential information cannot
otherwise be avoided through careful
drafting. But the time spent for
redactions should be reasonably
proportional to the overall fees sought.
Redactions may be unnecessary if the
applicant uses the model budget in
Exhibit C-1, which budgets total hours
and fees by project category, see 1C.8.,
and without descriptive entries.

c. The fee application should also
include a summary of fees and hours
budgeted compared to fees and hours
billed for each project category. Exhibit
D-1 is a model form that may be useful
in reporting fees sought in comparison
to the budget.

d. The applicant should provide an
explanation if the fees sought in the fee
application exceed the budget during
the application period by 10% or more.
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e. The applicants should provide an
explanation if fees are sought in the fee
application for a greater number of
professionals than identified in the
staffing plan.

7. Information about prior interim
applications:

a. With respect to each prior interim
application, counsel should provide the
following information:

i. Date(s) filed and period covered.

ii. Fees and expenses requested.

iii. Fees and expenses approved.

iv. Approved fees and expenses paid.

v. Approved fees and expenses
remaining unpaid.

vi. Date(s) of previous order(s) on
interim compensation or reimbursement
of expenses.

b. Counsel should provide the
following information on a cumulative
basis since case inception:

i. Fees and expenses requested.

ii. Fees and expenses approved.

iii. Approved fees and expenses paid.

iv. Approved fees and expenses
remaining unpaid.

v. Fees and expenses disallowed or
withdrawn.

8. Project categories for billing
records: To facilitate effective review of
the application, all time and service
entries should be arranged by project
categories.

a. Only one category should be used
for a given activity. Professionals should
make their best effort to be consistent in
their use of categories, whether within
a particular firm or by different firms
working on the same case. It would be
appropriate for all professionals to
discuss the categories in advance and
agree generally on how activities will be
categorized.

b. The project categories set forth
below should be used to the extent
applicable. The following list of project
categories is not exclusive, and
applicants are encouraged to consult
with the United States Trustee regarding
the need to formulate case-specific
project billing with respect to a
particular case.

i. Asset Analysis and Recovery:
Identification and review of potential
assets including causes of action and
non-litigation recoveries.

ii. Asset Disposition: Sales, leases
(section 365 matters), abandonment and
related transaction work related to asset
disposition.

iii. Assumption and Rejection of
Leases and Contracts: Analysis of leases
and executory contracts and preparation
of motions specifically to assume or
reject.

iv. Avoidance Action Analysis:
Review of potential avoiding actions
under Sections 544-549 of the Code to

determine whether adversary
proceedings are warranted.

v. Budgeting (Case): Preparation,
negotiation, and amendment to budgets
for applicant.

vi. Business Operations: Issues related
to debtor-in-possession operating in
chapter 11 such as employee, vendor,
tenant issues and other similar
problems.

vii. Case Administration:
Coordination and compliance activities
not specifically covered by another
category.

viii. Claims Administration and
Objections: Specific claim inquiries; bar
date motions; analyses, objections and
allowances of claims.

ix. Corporate Governance and Board
Matters: Preparation for and attendance
at Board of Directors meetings; analysis
and advice regarding corporate
governance issues, including trustee,
examiner, and CRO issues; review and
preparation of corporate documents
(e.g., articles and bylaws, etc.).

x. Employee Benefits and Pensions:
Review and preparation related to
employee and retiree benefit issues,
including compensation, bonuses,
severance, insurance benefits, and 401K,
pensions, or other retirement plans.

xi. Employment and Fee
Applications: Preparation of
employment and fee applications for
self or others; motions to establish
interim procedures.

xii. Employment and Fee Application
Objections: Review of and objections to
the employment and fee applications of
others.

xiii. Financing and Gash Collateral:
Matters under sections 361, 363 and 364
including cash collateral and secured
claims; loan document analysis.

xiv. Litigation: Contested Matters and
Adversary Proceedings (not otherwise
within a specific project category), each
identified separately by caption and
adversary number, or title of motion or
application and docket number, and
using the Uniform Task Based
Management System (“UTBMS”’)
Litigation Task Code Set.3

xv. Meetings and Communications
with Creditors: Preparation for and
attendance at section 341(a) meeting
and any other meetings with creditors
and creditors’ committees.

xvi. Non-Working Travel: Non-
working travel where the court
reimburses at less than full hourly rates.

xvii. Plan and Disclosure Statement:
Formulation, presentation and
confirmation; compliance with the plan
confirmation order, related orders and

3 See UTBMS.com for information on uniform
task codes commonly used in legal billing.

rules; disbursement and case closing
activities, except those related to the
allowance and objections to allowance
of claims.

xviii. Real Estate: Review and analysis
of real estate-related matters, including
purchase agreements and lease
provisions (e.g., common area
maintenance clauses).

xix. Relief from Stay and Adequate
Protection: Matters relating to
termination or continuation of
automatic stay under 11 U.S.C. 362 and
motions for adequate protection under
11 U.S.C. 361.

xx. Reporting: Statement of financial
affairs, schedules, monthly operating
reports, and any other accounting or
reporting activities; contacts with the
United States Trustee not included in
other categories.

xxi. Tax: Analysis of tax issues and
preparation of federal and state tax
returns.

xxii. Valuation: Appraise or review
appraisals of assets.

c. The applicant should provide a
brief narrative summary of the following
information for each project category:

i. A description of the project, its
necessity and benefit to the estate, and
its status, including all pending
litigation for which compensation and
reimbursement are requested.

ii. The identity of each person
providing services on the project.

iii. A statement of the number of
hours spent and the amount of
compensation requested for each
professional and paraprofessional on the
project.

9. Time and service entries within
each project category:

a. Time and service entries should be
reported in chronological order within
each project category.

b. Each time or service entry should
include:

i. The timekeeper’s name.

ii. Time spent on task.

iii. Hourly rate.

iv. Fees sought for each entry.

v. Description of task or service.

c. Time should be recorded
contemporaneously in increments of no
more than one tenth (.1) of an hour. A
disproportionate number of entries
billed in half- or whole-hour increments
may indicate that actions are being
lumped or not accurately billed.

d. Services should be described in
detail and not combined or “lumped”
together, with each service showing a
separate time entry. Each timekeeper,
however, may record one daily entry
that combines tasks for a particular
project that total a de minimis amount
of time if those tasks do not exceed .5
hours on that day.
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e. Entries should give sufficient detail
about the work, identifying the subject
matter of the communication, hearing,
or task and any recipients or
participants.

f. If more than one professional
attends a hearing or conference, the
applicant should explain the need for
multiple attendees.

10. Electronic billing records: The
billing records (detailed time and
service entries) substantiating the
application should be provided in an
open and searchable electronic data
format: (i) With the application to the
court, the debtor-in-possession (or
trustee), official committees, the United
States Trustee, and the fee review
committee, fee examiner, and fee
auditor; and (ii) upon request, to any
other party in interest.# The applicant
may provide the electronic data in the
manner in which it maintains it. An
applicant that does not maintain billing
data electronically is encouraged to
consult with the United States Trustee
about providing paper copies of such
information. The applicant’s submission
of electronic data does not relieve the
applicant of its obligations under the
Code, local rules, and any applicable
compensation or case management
orders, including providing paper
copies if required.

11. Case status: The following
information should be provided to the
extent possible:

a. A brief summary of the case,
discussing key steps completed and key
steps remaining until the case can be
closed.

b. The amount of cash on hand or on
deposit, the amount and nature of
accrued unpaid administrative
expenses, and the amount of
unencumbered funds in the estate.

c. Any material changes in the status
of the case that occur after the filing of
the fee application should be raised at
the hearing on the application or, if a
hearing is not required, prior to the
expiration of the time period for
objection.

12. Expense Categories: To facilitate
effective review of the application, all
expense entries should be arranged by
expense categories.

a. The expense categories set forth
below should be used to the extent
applicable:

i. Copies.

ii. Outside Printing.

iii. Telephone.

iv. Facsimile.

v. Online Research.

4 See www.LEDES.org for information regarding
open electronic data formats commonly used in
legal e-billing.

vi. Delivery Services/Couriers.
vii. Postage.

viii. Local Travel.

ix. Out-of-town Travel:

(a) Transportation.

(b) Hotel.

(c) Meals.

(d) Ground Transportation.

(e) Other (please specify).

X. Meals (local).

xi. Court Fees.

xii. Subpoena Fees.

xiii. Witness Fees.

xiv. Deposition Transcripts.

xv. Trial Transcripts.

xvi. Trial Exhibits.

xvii. Litigation Support Vendors.

xviii. Experts.

xix. Investigators.

xx. Arbitrators/Mediators.

xxi. Other (please specify).

b. Although certain expense
categories may appear in the category
list, the United States Trustee may still
object to the inclusion of any expenses
that should properly be deemed an
applicant’s overhead. See {B.3.e.

c. Unusual items require more
detailed explanations and should be
allocated, where practicable, to specific
projects.

13. Contents of application for
reimbursement of reasonable, actual,
and necessary expenses: Any expense
for which reimbursement is sought must
be reasonable, actual, and necessary,
and must be of the kind customarily
billed to non-bankruptcy clients.

a. Expenses should be reported in
chronological order within each
expense category.

b. Each expense should include the
following information:

i. Amount.

ii. Description and pertinent detail
(e.g., copy costs, messengers, computer
research, type of travel, type of fare,
rate, destination, etc.).

iii. Date incurred.

iv. Who incurred the expense, if
relevant.

v. Reason for expense.

14. Summaries:

a. All applications should contain a
summary cover sheet that provides the
information below. Exhibit E is a model
form that may be useful in transmitting
this information.

i. Name of applicant.

ii. Name of client.

iii. Time period covered by this
application.

iv. Total compensation sought this
period.

v. Total expenses sought this period.

vi. Petition date.

vii. Retention date.

viii. Date of order approving
employment.

ix. Total compensation approved by
interim order to date.

x. Total expenses approved by interim
order to date.

xi. Total allowed compensation paid
to date.

xii. Total allowed expenses paid to
date.

xiii. Blended rate in this application
for all attorneys.

xiv. Blended rate in this application
for all timekeepers. See Exhibit A.

xv. Compensation sought in this
application already paid pursuant to a
monthly compensation order but not yet
allowed.

xvi. Expenses sought in this
application already paid pursuant to a
monthly compensation order but not yet
allowed.

xvii. Number of professionals
included in this application.

xviii. If applicable, the number of
professionals included in this
application not included in a staffing
plan approved by the client.

xix. If applicable, difference between
fees budgeted and compensation sought
for this period.

xx. Number of professionals billing
fewer than 15 hours to the case during
this period.

xxi. If the applicant has increased
rates during the case, the application
should disclose the effect of the rate
increases. For comparison purposes, the
applicant should calculate and disclose
the total compensation sought in the
application using the rates originally
disclosed in the retention application.

b. All applications should summarize
fees and hours by project category and
expenses by expense category. Exhibit
D-1 (fees) and Exhibit D-2 (expenses)
are model forms that may be useful in
providing this information.

c. All applications should summarize
professionals (preferably in alphabetical
order) included in the fee application by
the professional’s name, title, primary
practice group, date of first admission,
fees, hours, rates, and number of rate
increases. Exhibit B is a model form that
may be useful in providing this and
other information.

D. Applications For Employment

1. Statement from the applicant. The
applicant should answer the questions
below in all applications for
employment filed under sections 327 or
1103 of the Code. Most questions
require only a yes or no answer. The
applicant, however, is free to provide
additional information if it chooses to
explain or clarify its answers.

a. Did you agree to any variations
from, or alternatives to, your standard or
customary billing arrangements for this
engagement?
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b. Do any of the professionals
included in this engagement vary their
rate based on the geographic location of
the bankruptcy case?

c. If you represented the client in the
12 months prepetition, disclose your
billing rates and material financial terms
for the prepetition engagement,
including any adjustments during the 12
months prepetition. If your billing rates
and material financial terms have
changed postpetition, explain the
difference and the reasons for the
difference.

d. Has your client approved your
prospective budget and staffing plan,
and, if so, for what budget period?

2. Verified statement from the client:5
The client should provide a verified
statement with all applications for
employment filed under sections 327
and 1103 of the Code that addresses the
following:

a. The identity and position of the
person making the verification. The
person ordinarily should be the general
counsel of the debtor or another officer
responsible for supervising outside
counsel and monitoring and controlling
legal costs.

b. The steps taken by the client to
ensure that the applicant’s billing rates
and material terms for the engagement
are comparable to the applicant’s billing
rates and terms for other non-
bankruptcy engagements and to the
billing rates and terms of other
comparably skilled professionals.

c. The number of firms the client
interviewed.

d. If the billing rates are not
comparable to the applicant’s billing
rates for other non-bankruptcy
engagements and to the billing rates of
other comparably skilled professionals,
the circumstances warranting the
retention of that firm.

e. The procedures the client has
established to supervise the applicant’s
fees and expenses and to manage costs.
If the procedures for the budgeting,
review and approval of fees and
expenses differ from those the client
regularly employs in non-bankruptcy
cases to supervise outside counsel,
explain how and why. In addition,
describe any efforts to negotiate rates,
including rates for routine matters, or in
the alternative to delegate such matters
to less expensive counsel.

f. The client verification should be
appropriately detailed and should not
be a routine form prepared by the
client’s bankruptcy counsel.

5 A verified statement is either a declaration
executed in accordance with 28 U.S.C. 1746 or an
affidavit conforming to the laws of the jurisdiction
where executed.

E. Budgets and Staffing Plans, In
General

1. In a larger chapter 11 case that
meets the threshold, the United States
Trustee ordinarily will seek the use of
fee and expense budgets and staffing
plans, either with the consent of the
parties or by court order as soon as
feasible after the commencement of the
case. As set forth in { B.2.m above, the
United States Trustee will consider fee
applications in the context of budgets
and staffing plans used in the case, and
the professionals are urged to consult
with the United States Trustee whether
they anticipate delays in formulating
budgets. The United States Trustee will
also consider whether the client has
approved the applicant’s budget and
staffing plan when reviewing
applications for employment. See
qD.1.d. Exhibit C contains a model
budget (Exhibit C-1) and staffing plan
(Exhibit C-2).

2. Budgets and staffing plans should
be agreed to between the professional
and its client.

3. Budgets can and should be
amended as necessary to reflect changed
circumstances or unanticipated
developments.

4. The appropriate budget period
should be decided between the
professional and its client. For example,
the budget could be provided for the
next month, the next 120-day interim
application period, or for any other time
period as agreed.

5. The staffing plan should use the
same planning period as the budget.

6. In the staffing plan, the number of
professionals expected to work on the
matter during the budget period may be
disclosed either by category of
timekeeper (e.g., 25 associates) or by
years of experience (e.g., 15 lawyers
with 8-14 years of experience).

7. Except as provided in  E.8. below,
any disclosure of the budget and staffing
plan to the United States Trustee and
other parties will be retrospective only
in conjunction with the fee application.
See { C.6. above.

8. Absent the parties’ consent, the
United States Trustee may seek a court
order expressly authorizing the
exchange of budgets by counsel for the
debtor-in-possession and the official
committees once they are approved by
their respective clients or whenever
amended. These budgets may be
provided subject to an appropriate
confidentiality agreement and redacted
to protect privileged or confidential
information. Such redactions may be
compensable if the disclosure of the
privileged or confidential information
cannot otherwise be avoided through

careful drafting. But the time spent for
redactions should be reasonably
proportional to the overall fees sought.
The confidential and prospective
exchange of budgets between these
fiduciaries concerns the administration
of the case and potentially avoids
duplication, consistent with the
requirements of section 1103 of the
Code.

F. Retention and Compensation of Co-
Counsel

1. Scope of retention:

a. Where a debtor retains multiple
section 327(a) bankruptcy counsel, the
retention applications should clearly
specify which firm is acting as lead
counsel and should clearly delineate the
areas of secondary counsel’s
responsibility. In general, it should be
presumed that all bankruptcy matters in
the case will be handled by the lead
counsel unless the retention application
specifically assigns them to secondary
counsel.

b. The retention application should
not contain an indeterminate or open-
ended description of secondary
counsel’s duties. In particular, retention
orders should not contain language
permitting secondary counsel to
perform additional, unspecified services
at the discretion of the debtor or the
lead counsel.

c. When a new matter within the
authorized scope of secondary counsel’s
engagement is assigned by the lead
counsel to secondary counsel,
secondary counsel need not file a
supplemental retention application and
obtain an amended order. Rather,
secondary counsel should file a
supplemental declaration in accordance
with Bankruptcy Rule 2014, and
provide notice of the filing sufficient to
afford parties in interest an opportunity
to object. Nevertheless, if the matter
does not fall within the authorized
scope of the engagement, secondary
counsel should file a supplemental
retention application and obtain an
amended order to expand the scope of
the engagement to include that matter.

d. Except to the extent that such work
is directly relevant to its assigned
duties, secondary counsel should not
perform or be compensated for general
case administration duties, such as
preparing agenda letters, monitoring
dockets, reviewing pleadings, or
attending hearings at which it does not
directly participate.

e. The retention application should
clearly identify to whom the proposed
secondary counsel will report. In most
cases, secondary counsel should report
directly to the management of the
debtor.
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2. Necessity for retention:

a. Applications to retain secondary
counsel should contain sufficient facts
to support any contention that
employment of an additional law firm
will benefit the estate. Secondary
counsel may be either “efficiency
counsel” or “conflicts counsel.”
Efficiency counsel is secondary counsel
employed to handle more routine and
“commoditized” work, such as claims
objections and avoidance actions, at
lower cost to the estate than lead
bankruptcy counsel. Conflicts counsel is
secondary counsel employed when lead
bankruptcy counsel is subject to a
limited, not pervasive, conflict of
interest that prevents it from performing
some small part of its duties.

b. In the case of efficiency counsel,
the retention application should
include, at a minimum, a comparison of
the billing rates of the lead counsel and
secondary counsel and a projection of
the total cost savings to the estate that
would result from employing secondary
counsel. The retention application
should also identify any other factors
that would weigh for or against
retaining secondary counsel, including
any significant differences in associated
travel costs.

c. In the case of conflicts counsel, the
retention application should set forth
with specificity the nature of the lead
counsel’s conflict, including the identity
of any relevant party whom the lead
counsel has represented, a description
of the nature of that representation, and
the terms of any waivers or covenants
that affect the lead counsel’s ability to
take action adverse to that party. The
application should also set forth any
procedures that the debtor proposes to
adopt in response to that conflict,
including any ethical walls to which the
lead counsel will be subject.

3. Lead counsel’s conflicts:

a. In most cases, applications for the
retention of conflicts counsel are filed
because either the debtor is aware at the
outset that its proposed lead counsel is
subject to a conflict of interest that
prevents it from performing some part of
its duties, or in response to an objection
to retention filed by the United States
Trustee or other party. The United
States Trustee should carefully review
the proposed conflicts counsel’s
retention to assure that the lead
counsel’s conflicts are not so pervasive
as to give rise to an objection to the lead
counsel’s retention rather than the
ap}ljjointment of secondary counsel.

. As in any case, the United States
Trustee should review the lead
counsel’s conflicts based on the
particular facts and circumstances of the
case, including the specific terms of the

proposed conflicts counsel’s retention.
The following are circumstances that
may indicate that the retention of
conflicts counsel is inappropriate and
should weigh in favor of an objection to
the retention application of the lead
counsel:

i. The responsibilities of conflicts
counsel are not confined to discrete
legal matters.

1i. The conflicts counsel will be used
to handle matters that are inseparable
from the major reorganization activities
of the case (e.g., negotiation of major
plan provisions).

iii. The conflicts counsel will act
under the direct supervision of, and at
the direction of, the lead counsel.

iv. The conflicts counsel’s role will
include filing or advocating pleadings
that have been drafted by lead counsel.

v. The conflicts counsel has been
retained to litigate matters in which the
lead counsel has represented the debtor
in settlement negotiations.

vi. The debtor will not (or cannot)
create an ethical wall to screen the lead
counsel from the work of the conflicts
counsel.

c. One recent trend has been for law
firms to obtain limited conflicts waivers
that permit them to engage in settlement
negotiations against certain entities, but
which require them to assign the matter
to conflicts counsel in the event that the
dispute is litigated in court. Such
arrangements are generally
objectionable, and the United States
Trustee retains discretion whether to
object in a particular situation.
Negotiation without the ability to
litigate against a party usually will
render a lawyer disqualified from the
matter, and such disqualification cannot
be cured by retention of conflicts
counsel to handle the litigation.

4. Billing and fee matters: The United
States Trustee should encourage both
lead and secondary counsel to submit
their billing records in a format that will
enable the United States Trustee and
other interested parties to easily identify
any duplication or overlap in their
work. Matters for which secondary
counsel is primarily responsible should
be assigned a separate billing code, and
fee statements should clearly reflect
both the amount of time that lead
counsel or other professionals have
spent on the matter assigned to
secondary counsel, as well as the
amount of time that secondary counsel
has spent on matters outside its primary
responsibility.

5. Non-compensable services: The
United States Trustee should monitor
the fees of both lead counsel and
secondary counsel for services that are
unnecessary, duplicative, or that do not

benefit the estate, and should advise
counsel in advance that the United
States Trustee will object to any such
fees. Among other examples, the United
States Trustee should object to fees for
the following:

a. Excessive time bringing secondary
counsel “up to speed” on the case,
including time spent reviewing
background materials that are not
germane to secondary counsel’s areas of
responsibility;

b. “Shadowing” of secondary counsel
by lead counsel (or vice versa);

c. Unnecessary attendance of
attorneys from both lead and secondary
counsel at court hearings and
conferences, and other meetings;

d. Reviewing, editing, or revising the
work product of the other counsel; or

e. Unnecessary duplication of case
administration tasks, such as monitoring
the docket, reviewing pleadings, or
preparing hearing agenda letters.

G. Special Fee Review Entities

1. Generally: In a larger chapter 11
case where a significant number of
professionals will be retained and the
normal fee application and review
process would be especially
burdensome, the United States Trustee
ordinarily will seek the court’s
appointment of a special fee review
entity, such as a fee review committee
or an independent fee examiner. Such
an entity can assist the court and parties
in reviewing fee applications and can
bring consistency, predictability, and
transparency to the process. Although
whether a fee review entity is appointed
is ultimately the court’s decision, the
United States Trustee will follow these
Guidelines in connection with fee
review entities, subject to the court’s
directions and orders.

2. Timing: The United States Trustee
ordinarily will seek the appointment of
a fee review entity as soon as practicable
after the order for relief.

3. Purpose: A fee review entity’s
primary purpose is to ensure that
professional fees and expenses paid by
the estate are reasonable, actual, and
necessary, as required by section 330 of
the Code. Thus, a fee review entity
should monitor, review, and where
appropriate, object to interim and final
applications for fees and expenses filed
by professionals who seek
compensation from the estate. If a case
has a monthly compensation order
permitting the payment of fees and
expenses before approval of interim or
final applications, the fee review entity
should also monitor, review, and where
appropriate, object to monthly invoices
submitted for payment. The fee review
entity can also establish other measures
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to assist the court and the professionals
in complying with the Code, the Federal
Rules of Bankruptcy Procedure, local
rules or general orders, the Guidelines,
and other controlling law within the
jurisdiction. In the absence of local rules
or general orders and other controlling
law within the jurisdiction, a fee review
entity should monitor, review, and
where appropriate, object to interim and
final fee applications under section 330
in accordance with these Guidelines.

4. Models: A fee review entity can
take one of several forms. The
determination of the appropriate form
for a particular case will be the product
of consultation among the United States
Trustee, the debtor, and any official
committee, but it is ultimately the
court’s decision. There are several
possible models, including a fee review
committee, a fee review committee with
an independent member, and an
independent fee examiner.

a. Fee review committee: The court
could appoint a Fee Review Committee,
which should ordinarily consist of
representatives of the debtor-in-
possession, the unsecured creditors
committee, any other official committee,
and the United States Trustee. The
representatives of the debtor-in-
possession and the official committee(s)
should not be retained professionals
whose fees and expenses will be subject
to review by the Fee Review Committee.
One member of the Fee Review
Committee should be designated as
chairman, but that person’s function
should be administrative. The chairman
should serve as a point of contact for
any professionals retained by the Fee
Review Gommittee. Each member
should have one vote, and decisions
should be reached by majority vote. The
order appointing the Fee Review
Committee or any protocol developed
by the members may address other
administrative issues, including the
resolution of any tie vote.

b. Fee review committee with
independent member: The court could
appoint a Fee Review Committee, as
described above, and add an

“Independent Member” as chairman.
The Independent Member should be an
experienced person not otherwise
involved in the case as a party in
interest or as a representative of a party
in interest. The Independent Member
will perform administrative functions
and serve as the primary contact for any
professionals retained by the Fee
Review Committee. In addition, the
Independent Member will be an active
participant in the substantive
discussions of the Fee Review
Committee and will, in consultation
with the committee, meet and otherwise
communicate with professionals whose
compensation is subject to the
committee’s review. Each member,
including the Independent Member,
should have a vote, and decisions
should be reached by majority vote. In
the event of a tie vote, the Independent
Member’s vote should be determinative.
The United States Trustee will, at the
court’s request, solicit suggestions from
parties in interest for appointment as
the Independent Member and submit
several names to the court for
consideration.

c. Independent fee examiner: The
court may appoint a single person to
serve as an Independent Fee Examiner
for the case. The Fee Examiner should
be an experienced person not otherwise
involved in the case as a party in
interest or a representative of a party in
interest. The order appointing the Fee
Examiner should fully describe the Fee
Examiner’s duties and reporting
obligations.

5. Retention of professionals: A fee
review entity should be authorized,
subject to court approval, to retain
professionals, including but not limited
to attorneys and fee auditors, to assist in
discharging its duties. The United States
Trustee, however, may not participate in
or vote on the hiring of professionals for
the fee review entity, although the
United States Trustee may suggest
persons who should serve as
Independent Members or Independent
Fee Examiners.

6. Compensation: The Fee Review
Committee’s professionals, the
Independent Member, and the
Independent Fee Examiner should be
compensated in accordance with the fee
procedures established in the case and
should file interim and final fee
applications for consideration under the
reasonableness standards set forth in 11
U.S.C. § 330(a). Compensation under a
flat fee arrangement may be appropriate
in certain cases but only if subject to
reasonableness review under section
330.

7. Rights of a party in interest: A fee
review entity should have the rights of
a party in interest in connection with
fee issues, and should be authorized to
negotiate fee disputes with retained
professionals, to object to fee
applications both interim and final, to
object to monthly invoices if a case is
governed by a monthly compensation
order, and to undertake discovery in
connection with contested fee matters.

8. Budgets: If the court directs that
budgets be adopted by retained
professionals, a fee review entity should
establish guidelines and requirements
for the preparation and submission of
fee and expense budgets by the retained
professionals. A fee review entity
should also consider whether case-
specific project billing codes should be
developed to facilitate preparation and
review of fee applications.

9. Dispute resolution: A fee review
entity should establish procedures to
resolve fee disputes with retained
professionals, while retaining the right
to file and prosecute objections if
disputes cannot be resolved.

10. Exculpation and indemnification:
The order appointing a fee review entity
should contain appropriate provisions
exculpating and indemnifying Fee
Review Committee members, the
Independent Member, or the Fee
Examiner from any liability arising out
of their service.

Clifford J. White III,

Director, Executive Office for United States
Trustees.

EXHIBIT A—CUSTOMARY AND COMPARABLE COMPENSATION DISCLOSURES WITH FEE APPLICATIONS
[See Guidelines 1 C.3. for definitions of terms used in this Exhibit]

Category of timekeeper

(using categories already maintained by the firm)

Blended hourly rate

Billed or collected
firm or offices for preceding year,
excluding bankruptcy

Billed
in this fee application

Sr./Equity Partner/Shareholder

Jr./Non-equity/Income Partner

Counsel
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EXHIBIT A—CUSTOMARY AND COMPARABLE COMPENSATION DISCLOSURES WITH FEE APPLICATIONS—Continued
[See Guidelines §C.3. for definitions of terms used in this Exhibit]

Category of timekeeper

(using categories already maintained by the firm)

Blended hourly rate

Billed or collected

firm or offices for preceding year,
excluding bankruptcy

Billed
in this fee application

Sr. Associate (7 or more years since first admission)

Associate (4-6 years since first admission)

Jr. Associate (1-3 years since first admission)

Staff Attorney

Contract Attorney

Paralegal

Other (please define)

All timekeepers aggregated

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final:

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11

Cases

EXHIBIT B—SUMMARY OF TIMEKEEPERS INCLUDED IN THIS FEE APPLICATION

TITLEOR | Department, | pao of first | Fees billed | Hours billed Fourly rate billed rate moroases
Name group, or i aainnd in this appli- | in this appli- : ; W : )
POSITION 'section admission cation cation In this appli- | In first interim | since case in-
cation application ception
11f applicable.

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final:

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11

Cases

If the parties consent or the court so
directs, a budget approved by the client

in advance should generally be attached
to each interim and final fee application
filed by the applicant. If the fees sought
in the fee application vary by more than

10% from the budget, the fee
application should explain the variance.

ExHIBIT C-1—BUDGET

See Guidelines q C.8. for project
category information.

Project category

Estimated hours

Estimated fees

Asset Analysis and Recovery

Asset Disposition
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ExHIBIT C-1—BUDGET—Continued

Project category

Estimated hours

Estimated fees

Assumption and Rejection of Leases and Contracts

Avoidance Action Analysis

Budgeting (Case)

Business Operations

Case Administration

Claims Administration and Objections

Corporate Governance and Board Matters

Employee Benefits and Pensions

Employment and Fee Applications

Employment and Fee Application Objections

Financing and Cash Collateral

Litigation: Contested Matters and Adversary Proceedings (not other-
wise within a specific project category)—identify each separately by
caption and adversary number, or title of motion or application and

docket number

Meetings and Communications with Creditors

Non-Working Travel

Plan and Disclosure Statement

Real Estate

Relief from Stay and Adequate Protection

Reporting
Tax
Valuation
Total
Case Name and Number: Guidelines for Reviewing Applications  client in advance should generally be
Applicant’s Name: for Compensation and Reimbursement  attached to each interim and final fee

Date of Application:

If the parties consent or the court so
directs, a staffing plan approved by the

of Expenses Filed Under 11 U.S.C. § 330

by Attorneys in Larger Chapter 11
Interim or Final: Cases

EXHIBIT C—2—STAFFING PLAN

application filed by the applicant. If the
fees are sought in the fee application for
a greater number of professionals than
identified in the staffing plan, the fee
application should explain the variance.

Category of timekeeper 1
(using categories maintained by the firm)

Number of timekeepers expected to work on the matter
during the budget period

Average hourly rate

Sr./Equity Partner/Shareholder

Jr./Non-equity/Income Partner

Counsel

Sr. Associate (7 or more years since first admission)

Associate (4-6 years since first admission)

Jr. Associate (1-3 years since first admission)
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EXHIBIT C—2—STAFFING PLAN—Continued

Category of timekeeper 1
(using categories maintained by the firm)

Number of timekeepers expected to work on the matter
during the budget period

Average hourly rate

Staff Attorney

Contract Attorney

Paralegal

Other (please define)

1As an alternative, firms can identify attorney timekeepers by years of experience rather than category of attorney timekeeper: 0-3, 4-7, 8-14,
and 15+. Non-attorney timekeepers, such as paralegals, should still be identified by category.

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final: Cases

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11

EXHIBIT D—1—SUMMARY OF COMPENSATION REQUESTED BY PROJECT CATEGORY
[See Guidelines 9 C.8. for project category information.]

Project category

Hours
budgeted

Fees
budgeted

Hours
billed

Fees
sought

Asset Analysis and Recovery

Asset Disposition

Assumption and Rejection of Leases and Contracts

Avoidance Action Analysis

Budgeting (Case)

Business Operations

Case Administration

Claims Administration and Objections

Corporate Governance and Board Matters

Employee Benefits and Pensions

Employment and Fee Applications

Employment and Fee Application Objections

Financing and Cash Collateral

Litigation: Contested Matters and Adversary Proceedings (not otherwise
within a specific project category)—identify each separately by caption
and adversary number, or title of motion or application and docket num-
ber

Meetings and Communications with Creditors

Non-Working Travel

Plan and Disclosure Statement

Real Estate

Relief from Stay and Adequate Protection

Reporting

Tax

Valuation
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EXHIBIT D-1—SUMMARY OF COMPENSATION REQUESTED BY PROJECT CATEGORY—Continued
[See Guidelines 9 C.8. for project category information.]
. Hours Fees Hours Fees
Project category budgeted ! budgeted ! billed sought
TOTAL
11f applicable.

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final:

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11
Cases

EXHIBIT D-2—SUMMARY OF EXPENSE
REIMBURSEMENT REQUESTED BY
CATEGORY

[See Guidelines 1 C.12. for expense category
information]

EXHIBIT D—2—SUMMARY OF EXPENSE
REIMBURSEMENT REQUESTED BY
CATEGORY—Continued

[See Guidelines C.12. for expense category
information]

EXHIBIT D—2—SUMMARY OF EXPENSE
REIMBURSEMENT REQUESTED BY
CATEGORY—Continued

[See Guidelines C.12. for expense category
information]

Category Amount

Category Amount

Local Travel

Trial Transcripts

Out-of-Town Travel:
(a) Transpor-
tation

(b) Hotel

(c) Meals

Category Amount

Copies

(d) Ground
Transportation

Trial Exhibits

Litigation Support
Vendors

Experts

Investigators

Arbitrators/Mediators

Outside Printing

(e) Other (please
specify)

Telephone

Facsimile

Online Research

Meals (local)

Court Fees

Subpoena Fees

Delivery Services/
Couriers

Postage

Witness Fees

Deposition Tran-
scripts

Other (please specify)

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final:

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11
Cases

EXHIBIT E—SUMMARY COVER SHEET OF FEE APPLICATION

Name of applicant

Name of client

Time period covered by this application

Total compensation sought this period

Total expenses sought this period

Petition date

Retention date

Date of order approving employment

Total compensation approved by interim order to date

Total expenses approved by interim order to date

Total allowed compensation paid to date

Total allowed expenses paid to date

Blended rate in this application for all attorneys
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EXHIBIT E—SUMMARY COVER SHEET OF FEE APPLICATION—Continued

Blended rate in this application for all timekeepers

Compensation sought in this application already paid pursuant to a monthly compensation order but not yet al-

lowed

Expenses sought in this application already paid pursuant to a monthly compensation order but not yet allowed

Number of professionals included in this application

If applicable, number of professionals in this application not included in staffing plan approved by client

If applicable, difference between fees budgeted and compensation sought for this period

Number of professionals billing fewer than 15 hours to the case during this period

Are any rates higher than those approved or disclosed at retention? If yes, calculate and disclose the total com-
pensation sought in this application using the rates originally disclosed in the retention application

Case Name and Number:
Applicant’s Name:

Date of Application:
Interim or Final:

Guidelines for Reviewing Applications
for Compensation and Reimbursement
of Expenses Filed Under 11 U.S.C. § 330
by Attorneys in Larger Chapter 11
Cases

Exhibit F

ANALYSIS OF COMMENTS RECEIVED
AND SUMMARY OF SIGNIFICANT
CHANGES IN RESPONSE TO
COMMENTS

A.INTRODUCTION

On November 4, 2011, the United
States Trustee Program (“USTP”’) posted
for public comment an initial draft of
the Appendix B—Guidelines for
Reviewing Applications for
Compensation and Reimbursement of
Expenses Filed under 11 U.S.C. § 330 by
Attorneys in Larger Chapter 11 Cases
(“Appendix B guidelines” or
“Guidelines”’). The Appendix B
guidelines reflect eight core principles:

1. Ensuring that fee review is subject
to client-driven market forces,
accountability, and scrutiny.

2. Ensuring adherence to the
requirements of section 330 of the
Bankruptcy Code so that all professional
compensation is reasonable and
necessary, particularly as compared to
the market measured both by the
professional’s own billing practices for
bankruptcy and non-bankruptcy
engagements and by those of its peers.

3. Enhancing meaningful disclosure
by professionals and transparency in
billing practices.

4. Increasing client and constituent
accountability for overseeing the fees
and billing practices of their own
professionals.

5. Encouraging the development of
budgets and staffing plans to bring

discipline, predictability, and client
involvement and accountability to the
compensation process.

6. Decreasing the administrative
burden of review.

7. Maintaining the burden of proof on
the fee applicant, and not the objecting
party.

8. Increasing public confidence in the
integrity and soundness of the
bankruptcy compensation process.

The USTP received more than two
dozen comment letters on the initial
draft of the Appendix B guidelines
posted on November 4, 2011. The USTP
thereafter convened a public meeting
regarding the Appendix B guidelines on
June 4, 2012. Seven commenters
appeared at the public meeting, and this
discussion is reflected in the transcript
of the public meeting.

The USTP reviewed the written and
oral comments to the initial draft of the
Appendix B guidelines, and on
November 2, 2012, posted its analysis of
those comments and a summary of the
significant revisions incorporated in the
second draft of the Appendix B
guidelines. See {B.2. below.1 At the
same time, the USTP also posted the
second draft of the Appendix B
guidelines for an additional and final
comment period ending November 23,
2012.

The USTP received six comment
letters on the second draft. After
reviewing the comments to the second
draft, the USTP finalized and issued the
Appendix B guidelines. The USTP’s
analysis of the comments on the second
draft and a summary of the significant
revisions incorporated in the final
Appendix B guidelines as issued follow
the USTP’s comment analysis on the
initial draft. See { C. below.2

1 Summary of Significant Changes and Analysis
of Comments Received After Posting Initial Draft
Guidelines for Comment on November 4, 2011.

2 Summary of Significant Changes and Analysis
of Comments Received After Posting Revised Draft

All comments to the initial and
second drafts of the Appendix B
guidelines, as well as the transcript of
the June 4, 2012, public meeting, are
available for review on the USTP’s
website, at http://www.justice.gov/ust/
eo/rules regulations/guidelines/
public_comments.htm. An analysis of
the primary comments received on both
drafts and a summary of the significant
changes made in response to the
comments follow.

B. SUMMARY OF SIGNIFICANT
CHANGES AND ANALYSIS OF
COMMENTS RECEIVED AFTER
POSTING INITIAL DRAFT
GUIDELINES FOR COMMENT ON
NOVEMBER 4, 2011

1. Summary of Significant Changes
Following Posting of Initial Draft
Appendix B Guidelines for Comment
on November 4, 2011

a. THRESHOLD FOR APPLICATION:
The threshold for application has been
revised to $50 million or more in assets
and $50 million or more in liabilities,
aggregated for jointly administered cases
and excluding single asset real estate
cases. Guidelines J A.2.3 The initial
threshold was $50 million in assets and
liabilities combined.

b. DISCLOSURES FOR CUSTOMARY
AND COMPARABLE COMPENSATION
AND CLIENT VERIFICATIONS: The
disclosures that the USTP will request
regarding customary and comparable
compensation have been amended.
Guidelines q C.3. Instead of disclosing
high, low and average rates, the revised
Guidelines provide that applicants
disclose blended billing rates in the
aggregate and by category of
professional. Guidelines q C.3.a-b.
Applicants have the flexibility to report

Guidelines for Final Comment on November 2,
2012.

3 All references are to the final Appendix B
guidelines as issued.
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their blended rate information for non-
bankruptcy engagements based on either
time billed or revenue collected either
for the firm (domestic offices only) or
offices in which timekeepers billed at
least 10% of the hours to the bankruptcy
case during the application period.
Guidelines { C.3.a.i. The revised
Guidelines clarify that pro bono and
materially discounted charitable or firm-
employee engagements may be excluded
from the non-bankruptcy blended rate
computation. Guidelines q C.3.a.iv.(c).
Disclosure in accordance with C.3.a.-
b. of the Guidelines will provide a
limited “safe harbor” from additional
requests from the United States Trustee
for information about customary and
comparable compensation under section
330(a)(3)(F) of the Bankruptcy Code,
without prejudice to the United States
Trustee’s ability to seek additional
information based upon the particular
facts and circumstances of the case, to
file an objection, or to offer evidence on
comparable compensation from other
sources. Guidelines I C.4.

c. BUDGETS AND STAFFING
PLANS: A budget and staffing plan will
be used only with the consent of the
professionals or if the United States
Trustee obtains a court order.
Guidelines {E.1. The United States
Trustee will ask that the counsel for the
debtor-in-possession and official
committees exchange their budgets once
client-approved, Guidelines { E.8., and
that professionals provide budgets and
staffing plans to the United States
Trustee retrospectively with the fee
application. Guidelines {{ C.6.a., E.7.-8.
Budgets may be redacted to protect
privileged or confidential information.
Guidelines ] C.6.b., E.8. The
Guidelines clarify that the attorney and
the client should decide the appropriate
budget period, and that budgets may be
amended as necessary to reflect changed
circumstances or unanticipated
developments. Guidelines (] E.3.-4.

d. TASK CODES AND SUB-
CATEGORY ACTIVITY CODES: The 20
sub-category activity codes have been
deleted. Instead, the USTP slightly
modified the project categories in the
existing Guidelines for Reviewing
Applications for Compensation and
Reimbursement of Expenses filed under
11 U.S.C. § 330, 28 C.F.R. Part 58,
Appendix A (“Appendix A
guidelines”). Guidelines {C.8.b.;
Exhibits C-1, D-1. First, the USTP added
a “Budgeting” category to reflect the
intention to seek the use of budgets for
the applicant in most cases that satisfy
the threshold. Second, to provide better
transparency and accountability, the
USTP extracted and separately
categorized certain tasks that are

included in the broader Appendix A
guidelines’ project categories, all but
one of which is included in the long-
established Uniform Task Based
Management System (“UTBMS”’)
bankruptcy code set.* These tasks are:
Assumption and Rejection of Leases and
Contracts; Avoidance Action Analysis;
Corporate Governance and Board
Matters; Litigation; Non-Working
Travel; Real Estate; and Reporting.

e. CO-COUNSEL RETENTIONS AND
STAFFING EFFICIENCIES: Debtors and
official committees are encouraged to
use co-counsel arrangements to achieve
better staffing and fee efficiencies.
Guidelines {{B.2.c., F. These
arrangements include using less
expensive co-counsel for certain
routine, commoditized, or discrete
matters to avoid duplication, overlap,
and inefficiencies.

f. DEBTORS’ ESTIMATE OF FEES
INCURRED IN ORDINARY COURSE
AND NOT BECAUSE OF
BANKRUPTCY: This requested
disclosure has been deleted.

g. REDACTIONS: The USTP will not
object to compensation for limited
redactions to protect privileged or
confidential information in the budget
or the fee application, the disclosure of
which could not be avoided through
draftmg Guidelines (] B.2.f.,, C.6.b.,

h CLIENT AGREEMENT TO RATE
INCREASES: The applicant’s statement
for the fee application adds an
additional question: “Did your client
agree when retaining the law firm to
accept all future rate increases? If not,
did you inform your client that they
need not agree to modified rates or
terms in order to have you continue the
representation, consistent with ABA
Formal Ethics Opinion 11-4587”
Guidelines { C.5.f. The client’s
verification at the time of the fee
application has been deleted.

2. Discussion of Initial Public
Comments after Posting Initial Draft for
Comment on November 4, 2011 and
the Public Meeting Held June 4,
2012

As of October 19, 2012, the USTP had
received 31 comments on the Appendix
B guidelines. In addition, seven

4The UTMBS was developed in the mid-1990s by
the Association of Corporate Counsel and the
American Bar Association and is now under the
jurisdiction of the non-profit LEDES Oversight
Committee. See www.LEDES.org. Task-based
billing, coded and aggregated by type of work
performed, allows corporate clients to have
“consistent enforcement” of their “outside counsel
billing guidelines and alleviat[ed] some of the
burden on bill reviewers. Time entry coding assists
with reporting and facilitates comparison . . ..”
See www.utbms.com.

commenters appeared at the public
meeting held on June 4, 2012, and this
discussion is reflected in the transcript
of the public meeting. Many of the
comments contained several sub-
comments. The USTP appreciates the
comments and has considered each
comment carefully. The USTP’s
response to the most significant
comments are discussed below, starting
with the “General Comments” section
and continuing with comments
categorized by specific subject matter.

a. GENERAL COMMENTS

1) Comment: Official committees, the
U.S. Trustee, and the court already
review fee applications. The Appendix
A guidelines should not be updated
because the current system works well
and changes would not improve the
administration of bankruptcy cases.

Response: The existing Appendix A
guidelines were adopted 16 years ago,
and law firm billing practices and
billing technology have evolved
considerably since then. Better data and
better technology permit comparisons
that would have been difficult, if not
impossible, two decades ago. In
addition, while clients have
substantially improved the way they
manage and pay their counsel outside of
bankruptcy, estate-paid bankruptcy
engagements may not have been subject
to comparable discipline. In its
comment, the Managed Funds
Association (“MFA”), an industry group
that represents regular consumers of
sophisticated legal services in both
bankruptcy and non-bankruptcy
engagements, asserted that “‘bankruptcy
compensation has moved from the
economy of administration standard to
a premium standard by which
bankruptcy professionals are effectively
compensated at rates higher than those
realized in comparable non-bankruptcy
engagements. . . . In bankruptcy cases,
we do not perceive the same cost
control-driven constraints [that we see
in non-bankruptcy engagements or
bankruptcy engagements not subject to
section 330] . . ..” MFA letter dated
September 21, 2012, p. 2 (“MFA
Letter”). Similarly, one academic took
the view that the bankruptcy
compensation process generally requires
improvement, including better
disclosures. See generally Professor
Nancy B. Rapoport, Letters dated
December 14, 2011, and May 1, 2012,
and Public Meeting Tr., pp. 11-36. The
Appendix B guidelines seek to remain
current with contemporary law firm
practice and improve the fee application
process for all stakeholders.

2) Comment: The Appendix B
guidelines would benefit from a robust
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and open rule-making process.
Similarly, the USTP should “convene a
series of meetings with practitioners,
judges, and debtors and creditors’
committees . . . to discuss the USTP’s
concerns with the current fee process
and hear and solicit views on the
relevant issues from the participants.”
119 law firms’ letter dated January 30,
2012, p. 14 (“119 Law Firms’ Initial
Letter”).

Response: The Appendix B
guidelines are internal procedural
guidelines that are not subject to the
notice-and-comment process of the
Administrative Procedure Act (“APA”).
Nevertheless, recognizing the
importance of the proposed Guidelines
to the bankruptcy system, the USTP has
solicited a great deal of public comment
within a framework that exceeds APA
requirements.

The USTP engaged in pre-drafting
outreach to various bankruptcy judges
and practitioners. In November 2011,
the USTP posted on its website the
initial draft Appendix B guidelines for
public comment through the end of
January 2012. The USTP posted the
comments on its website as they were
received and re-opened the comment
period at the request of various
commenters. The USTP convened a
public meeting on June 4, 2012, and
invited the public—and all
commenters—to attend and to make
presentations. The USTP made available
on its website a transcript of the public
meeting and advised interested parties
that it would revise the Guidelines as
necessary after consideration of the
comments and post a second draft for an
additional (third) comment period. The
USTP also considered written
submissions after the public meeting.

The USTP concludes that no changes
are necessary to the process that the
USTP employed to solicit public
comment or to the Guidelines based on
these comments.

b. SCOPE OF THE APPENDIX B
GUIDELINES

3) Comment: The threshold of $50
million in combined assets and
liabilities is too low. In addition,
certain types of cases, such as single
asset real estate cases, should be
excluded from the Appendix B
guidelines.

Response: The USTP reviewed
available data before setting the initial
threshold. A combined assets and
liabilities standard was adopted based
on the metric used in the American
Bankruptcy Institute’s chapter 11 fee
study, see Stephen J. Lubben, Corporate
Reorganization and Professional Fees,

82 AM. BANKR. L..J. 77, 105 (2008),5 and
it is the formula used by some courts,
including one in the District of
Delaware, when determining whether to
appoint fee examiners. See General
Order Re: Fee Examiners in Chapter 11
Cases With Combined Assets and/or
Liabilities in Excess of $100,000,000
(Bankr. D. Del. Dec. 16, 2009) (Sontchi,
J.). The $50 million threshold appeared
to apply to approximately 40% of all
chapter 11 cases filed in the District of
Delaware and 10% of all cases filed in
the Southern District of New York.
Virtually every other judicial district
would have had approximately one or
two cases a year at this level.

Although a few commenters offered
suggestions on revising the threshold,
there was no clear basis for those
suggestions. For example, the NBC
suggested raising the threshold from $50
million to $100 million but did not have
a particular basis for its suggestion and
acknowledged that, “[t|here is no
precise answer here . . ..” Public
Meeting Tr., p. 59.

The group of 118 law firms
(previously 119) suggested a complex
formula resulting in an even higher
threshold. 118 law firms’ supplemental
letter dated April 16, 2012, p. 2 (“118
Law Firms’ Supplemental Letter”). The
suggested threshold would require all of
the following:

¢ More than $250 million in assets.

¢ More than $50 million of
unencumbered assets.

e More than $250 million of
unsecured debt.

e At least 250 unsecured creditors
(excluding present and former
employees).

e More than $50 million of
syndicated debt for borrowed money.

The petition does not collect asset,
debt, and creditor information in the
manner necessary to determine whether
a particular case meets the threshold
suggested by the commenters.
Therefore, it is impossible to confirm
without further information whether
any chapter 11 cases that are currently
pending in any judicial district or that
have been filed since 2009, would meet
that proposed threshold. Under the 118
law firms’ proposal, debtors would need
to provide in their first day filings the
information necessary to answer these
five questions or risk uncertainty and
delay.

The USTP revised the threshold after
evaluating additional data in light of the
comments. Guidelines q A.2. First, the
threshold was increased to a

5 Professor Lubben used the sum of assets and
liabilities as a measure of debtor size to select large
cases for his analysis.

combination of at least $50 million in
assets and $50 million in liabilities,
based on the values shown on the
petition. Second, the USTP agreed that
single asset real estate cases should be
excluded because they do not routinely
entail the complexities of other large
cases and revised the Guidelines to
exclude them. Without controlling for
single asset real estate cases, the USTP
estimates that approximately one-half of
the chapter 11 cases subject to the
revised Guidelines would be filed
outside of the District of Delaware and
the Southern District of New York, in
approximately two-thirds of the USTP’s
judicial districts.

4) Comment: The Appendix B
guidelines should apply to all estate
compensated professionals.

Response: The USTP is revisiting the
fee guidelines in phases. Other
considerations are relevant in evaluating
the fee applications of financial advisors
and other professionals, as well as
attorneys in chapter 11 cases below the
threshold in the Appendix B guidelines.
Until the USTP promulgates new
guidelines, the Appendix A guidelines
remain in effect for the USTP’s review
of fee applications of other types of
professionals in chapter 11 cases that
meet the threshold, of professionals in
all chapter 11 cases below the threshold,
and of all professionals in cases not
under chapter 11.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

c. COMPARABLE COMPENSATION
DISCLOSURES

5) Comment: The comparable billing
disclosures proposed by the USTP are
overly burdensome.

Response: The necessity for
comparable billing data arises from the
Bankruptcy Code, which requires that
courts determine ‘‘reasonable
compensation” based on, among other
factors, “customary compensation
charged by comparably skilled
practitioners in cases other than cases
under title 11.” 11 U.S.C. § 330. The
USTP concurs that the disclosure of
data for the necessary comparison to
customary compensation outside of
bankruptcy must strike the right balance
between the parties’ and the court’s
need for evidence and the professional’s
burden of providing it.

The National Bankruptcy Conference
(“NBC”) suggested modifications to the
Appendix B guidelines intended to
preserve the ability of reviewers to
meaningfully evaluate fee applications
while arguably lessening the burden on
the applicants. In substance, the NBC
proposed that applicants should be
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provided with a “menu” of three
possible, alternative methods for
demonstrating comparable
compensation. These options are: (1) a
certification that would compare the
billing rates of certain of the attorneys
assigned to the case with their billing
rates in other engagements; (2) a
certification comparing the blended
rates of the firm or office as a whole to
its overall billing rate in the past year;
or (3) a client verification detailing the
steps it took to ensure that it was being
charged reasonable market rates. NBC’s
supplemental letter dated February 27,
2012, pp. 3-5. The NBC further
proposed that firms satisfying any of the
three alternatives should receive a
limited “safe harbor” from a USTP
objection on whether the firm has met
its burden to disclose customary and
comparable compensation information.
Id., pp. 2-3.

The USTP agrees that many of the
NBC'’s suggestions have merit, subject to
further modification. The NBC’s menu
of options could too easily be
circumvented by uncorroborated and
boilerplate certifications and therefore
would not represent a substantial
improvement on current practices. In
addition, the MFA suggested that the
comparability disclosure should be
“more plainly and overtly referenced
than capturing it in a blended rate as the
NBC proposed.” MFA Letter, p. 4.

Based on these comments, the USTP
has revised the Appendix B guidelines
regarding customary and comparable
compensation, § C.3., as follows:

a) The USTP adopted the NBC’s
“blended hourly rate” disclosures, with
some modifications. See Guidelines
qcC.3.

¢ Professionals should disclose
blended rate information by category of
timekeeper. The USTP modified the
NBC'’s suggestion of a single, aggregate
blended rate in order to ensure that
staffing patterns, which may vary for
different types of cases, do not mask
differences in blended rates among
professionals within the firm that have
the same level of experience. If higher
blended rates are charged by bankruptcy
professionals as compared to similarly
experienced professionals in other
practice areas, then the applicant should
explain why the bankruptcy rate is
higher and how the rate satisfies the
statutory standard. Disclosing the
blended rate by category of professional
also obviates the need for the NBC’s
suggested disclosure of staffing
percentages for bankruptcy and other
engagements, which the USTP
understood would have been difficult
for certain firms to calculate.

e To provide flexibility, blended
hourly rate information may be
disclosed on either an as-billed or as-
collected basis. Blended hourly rates
should be calculated as total dollar
value of hours billed (or collected)
divided by the number of hours.®

e To provide further flexibility, the
USTP also adopted the NBC’s
suggestion that firms choose one of two
alternative groups of timekeepers for the
blended rate disclosures. Firms may
calculate the blended rate based on all
domestic timekeepers throughout the
firm or, alternatively, on all timekeepers
in only those domestic offices in which
professionals collectively billed at least
10% of the hours to the matter during
the relevant application period.

b) The USTP partially adopted the
NBC’s suggestion of a limited “safe
harbor.” An applicant that provides the
disclosures in the Appendix B
guidelines at  C.3. will receive a
limited “‘safe harbor”” from additional
requests from the United States Trustee
for information about customary and
comparable compensation under section
330(a)(3)(F) of the Bankruptcy Code.
The United States Trustee, however, is
not precluded by the “‘safe harbor” from
seeking additional information based on
the particular facts and circumstances of
the case, filing an objection, or offering
evidence on comparable compensation
from other sources. Guidelines q C.4.

c) The USTP also adopted the NBC’s
proposal that other meaningful and
detailed evidence may satisfy the
professional’s disclosure obligations on
comparable and customary
compensation, which is consistent with
the MFA’s suggestion of an alternative
flexible standard to avoid the
Guidelines’ obsolescence as billing
practices evolve. Disclosures other than
in compliance with the Guidelines at
q C.3. fall outside the scope of the “safe
harbor,” and the United States Trustee
might object to the adequacy of those
disclosures. Guidelines { C.3.c.

6) Comment: Given the prevalence of
alternative fee arrangements and other
variable terms of engagements outside
of bankruptcy, including volume or
repeat business discounts and other
individually negotiated billing
arrangements, the disclosures seek
incomplete or inaccurate information
and will not establish comparability.
Similarly, pro borno or other types of
engagements should be excluded.

Response: Several commenters
expressed the view that the requested
data on hourly rates actually billed

6 The USTP adopted NBC’s calculation of
“blended hourly rate,” which was the same as the
USTP’s original formula for ““average rate billed.”

would not establish comparable data
because it would not account for such
things as volume discounts or other
alternative fee arrangements. This
conclusion ignores that applicants may
choose to explain why a particular
alternative fee arrangement would be an
inaccurate point of comparison for
bankruptcy engagements. Moreover,
excluding these arrangements would
circumvent comparability with the
firm’s bankruptcy fees as required by
the Bankruptcy Code, because
“[dliscount arrangements . . . are
regularly sought and given in non-
bankruptcy engagements; therefore, we
think that any safe harbor should
measure the market by the effective
discount provided in non-bankruptcy
engagements.” MFA Letter, p. 3.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments, except for one
clarification: The USTP agrees that for
all comparable billing rate disclosures,
firms may exclude pro bono, charitable,
or firm-employee engagements that were
never contemplated to be billed at or
near standard or full rates. Guidelines
{C.3.a.iv.(c).

7) Comment: The increased
disclosures of actual comparable billing
data will force sophisticated
practitioners and firms to withdraw
from a bankruptcy practice because
they would choose to leave bankruptcy
practice before disclosing this data.
This would result in decreased
competition for estate-paid bankruptcy
work.

Response: These comments suggest
that estate-paid professionals may
ignore the requirement in section 330
that an applicant establish that its
compensation is comparable to
compensation outside of bankruptcy.
The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

8) Comment: Some commenters
stated that requiring disclosure of the
lowest hourly rates billed seeks to re-
impose the economy of administration
standard rejected by Congress in the
1978 Bankruptcy Code. In contrast,
other commenters stated that requiring
the disclosure of high, average, and low
hourly rates might “normalize” the
market at the high range and therefore
drive up estate costs.

Response: These comments are
irreconcilable. The USTP does not seek
to re-impose the economy of
administration standard rejected by the
1978 Code any more than it seeks to
foster premium compensation for
bankruptcy. By emphasizing actual
market forces, the revised Appendix B
guidelines reinforce the legislative
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purpose of the 1978 Code as embodied
in section 330—that comparable
services are the standard by which to
measure bankruptcy fees. “Comparable”
does not mean ‘“‘economy’’ or
“premium” as the standard against
which bankruptcy fees should be
measured.

Nevertheless, the USTP agrees with
the NBC’s suggestion that the average
(or blended) hourly billed rate is the
most meaningful of the originally
requested disclosures. Accordingly, the
USTP revised the Appendix B
guidelines to delete the request for any
disclosure of low and high rates billed.
The USTP retains the right to seek
further information based on the facts
and circumstances in a particular case
or if an applicant does not choose to
disclose billing information in
compliance with the limited “‘safe
harbor” option at  C.4.

9) Comment: Some commenters
stated that the additional disclosures of
actual comparable billing data will
increase the cost of preparing fee
applications and, therefore, chapter 11
bankruptcy cases. Other commenters
stated that it is logistically impossible
for even the most sophisticated law
firms to generate low, high, and average
billed rates by attorney or other
comparable billing data sought in the
Appendix B guidelines.

Response: Sophisticated law firms
maintain and study copious amounts of
data and metrics for various purposes,
including managing their own
profitability, determining partner
compensation, and meeting client
expectations. As the co-chairman of the
NBC stated at the public meeting, “firm
billing systems are just huge databases.

. . [Wlhen a firm wants to do a bill,
it extracts data from the database, and
when it wants to do financial reporting
statistics, it extracts data from the
database.” Public Meeting Tr., pp. 71—
73. A law firm that maintains that it is
impossible to provide this information
may explain in the fee application and
attest in its statement why it is unable
to do so.

The evidence is overwhelming that
law firms routinely obtain and review
billing data in setting their rates outside
of bankruptcy. For example, many firms
provide internal billing and other
financial data that is made available to
participating firms in a variety of
surveys, including the Citi Private Bank
Law Watch Annual Survey of Law Firm
Financial Performance,
PriceWaterhouseCoopers BRASS Survey
(billing rate and associate salary survey),
the Thomson Reuters Peer Monitor data,
Hildebrandt International surveys, and
various Altman Weil Surveys. In

addition, firms (including many that
commented on the Guidelines) routinely
disclose aggregate billing rate
information to periodicals for
publication, including the National Law
Journal (“NLJ”’) 250 Annual Billing Rate
survey, which provides low, high, and
average rates by timekeeper class for a
number of firms and includes far more
detailed information than the
information requested in the Appendix
B guidelines.

Although there will be some
additional work for the professionals in
preparing fee applications with these
disclosures, the financial data to be
disclosed will come from the
professionals’ accounting and finance
staff. Moreover, as explained above, the
USTP revised the Guidelines to no
longer require disclosure of low and
high rates. The USTP concludes that no
further changes are necessary to the
Guidelines based on these comments.

10) Comment: A firm’s actual billing
data is attorney-client privileged,
confidential, and proprietary.
Alternatively, the USTP should seek
comparable billing data from outside
proprietary sources, such as CitiBank,
Hildebrand, and Hoffman Alvery.

Response: The proposed disclosure
of blended billing rates in the Appendix
B guidelines does not require the
disclosure of attorney-client privileged
information. The disclosure is not a
COMMUNICATION with a client and does
not identify particular clients.

Moreover, the broad dissemination of
a firm’s billing information to third
parties, as discussed in the prior
response, is inconsistent with the
contentions that the information is
legally privileged and that clients
consistently maintain such information
as proprietary. For example, the CT
Tymetrix and Corporate Executive
Board Real Rate Report 2012 analyzes
actual invoice data provided by clients.
The 2012 report reviewed $7.6 billion in
law firm billings generated from 2007
through 2011 by more than 4,000 law
firms and roughly 120,000 timekeepers.
Although the Real Rate Report does not
disclose rates of particular firms or
attorneys, it is generated from the billing
data firms send to their clients.

To the extent that commenters suggest
that the USTP obtain comparable billing
data from outside survey sources, these
are generally unavailable to the USTP
(and the court as the arbiter). For
example, CitiBank and PWC BRASS
surveys are only available to those who
participate and for a fee. In addition,
comparability under section 330
requires consideration of fees charged
by comparably skilled practitioners
within the firm for other types of

engagements as well as fees charged by
other firms providing similar services.
These surveys address comparability
with other firms, not within the firm.

Some commenters state that their
billing rates are proprietary business
information and that their business will
be harmed if they disclose them,
presumably because disclosure would
allow law firms to bid for work against
each other more effectively. Other
commenters appear concerned that if
their rate structures are transparent to
their clients, those clients may be better
positioned to negotiate fees. The
commenters, however, do not explain
why their pecuniary interest in
preventing transparency in billing
practices should outweigh the need to
produce evidence that satisfies the
Bankruptcy Code’s comparable services
requirement.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

11) Comment: The Appendix B
guidelines should only obtain
comparability data from domestic
practitioners because international
billing practices vary widely.

Response: The USTP agrees and has
revised the Guidelines to clarify that
comparability data should be reported
for U.S. professionals only. Guidelines
qC.3.a..

d. BUDGETS AND STAFFING PLANS

12) Comment: Budgets and staffing
guidelines are unduly burdensome.

Response: The requested budgets are
a summary with little detail.
Presumably attorneys in complex
chapter 11 cases—at least once the
critical early days of a case have
passed—make some effort to plan next
steps, to strategize on ultimate outcome,
and to assign tasks accordingly, taking
into account their experience in other
complex cases.

Moreover, requesting budgets and
staffing plans in bankruptcy cases is
consistent with practices employed by
clients outside of bankruptcy to manage
legal costs. The USTP budget and
staffing templates are modeled after the
Association of Corporate Counsel’s
(“ACC”) Sample Case Budget
Template.” The ACC is a global bar
association for in-house counsel with
29,000 members employed by over
10,000 organizations. The extensive
resources provided by ACC to its
members on legal project management,
including budgeting and staffing,

7 See http://www.acc.com/legalresources/
resource.cfm?show=743131; see also http://
www.acc.com/ValueChallenge/resources/
avcresources.cfm?rs_vc=365.
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strongly suggest that budgeting and
staffing plans are mainstream and
common features of legal engagements
across a wide spectrum of businesses.

The USTP slightly modified the ACC
template. See Exhibit C. First, the USTP
separated the budget template from the
staffing template. Second, the USTP
budget template at Exhibit C uses the
modified project categories in q C.8.b. of
the Guidelines, as described more fully
in the response to Comment 18 below.
Third, in the revised Appendix B
guidelines, the USTP further simplified
the staffing plan to reduce the perceived
burden. Rather than asking for
identification of each professional
proposed to work on the engagement,
the revised USTP template requests the
number of professionals by category of
timekeeper (e.g., 10 partners, 30
associates, etc.) or experience level, as
well as their average hourly rates (billed
or collected). Unlike the ACC template,
however, the USTP revised staffing plan
does not ask for this information for
each project category.

13) Comment: Public disclosure of
budgets with interim fee applications
will reveal confidential strategy
information and give adversaries
advantages.

Response: The USTP addressed this
concern in the initial draft of the
Appendix B guidelines in two ways.
First, the budgets and staffing plans are
to be publicly disclosed retrospectively
with the fee application and for the
same time period covered by the fee
application. Guidelines ] C.6., E.7.-8.
Second, the budget template is a
summary chart of aggregate hours and
fees by project code, without the detail
of the budget that the professional
provided to its client prospectively at
the beginning of the fee application
period. Exhibit C-1. While the budget
submitted with the fee application will
retrospectively summarize the fees
estimated to be required during that
period, the fee application itself and
invoices contain the detailed
information about what was actually
done during the period.

Nevertheless, to further address this
concern, the USTP revised the
Guidelines to provide that budgets and
invoices may be redacted as necessary,
and such redactions may be
compensable if necessary to protect
privileged or confidential information
that must be disclosed. Guidelines
9 C.6.b., E.8. But the time spent for
redactions should be reasonably
proportional to the overall fees sought.
Redactions, particularly to address
issues of litigation strategy, may be
unnecessary if the applicant uses the
model budget in Exhibit C, which

budgets total hours and fees by project
category without descriptive entries.

The USTP also revised the Guidelines
to provide for one prospective
disclosure of the budget on a
confidential basis: between counsel for
the debtor-in-possession and official
committees once the budgets have been
approved by their respective clients or
whenever they are amended. Guidelines
{ E.8. As the NBC commented, there are
at least two “set[s] of professionals
compensated out of the estate . . .
looking out for the estate’s interests.”
NBC letter dated January 30, 2012, p. 2.
Official committees routinely receive
confidential or other sensitive
information during the case that they
are precluded from sharing. In addition
to providing the budgets under
appropriate confidentiality agreements,
the debtor and committees may redact
the budgets to address privilege or
confidentiality concerns. Guidelines
9 C.6.b., E.8. The confidential and
prospective exchange of budgets
between these fiduciaries facilitates
communication, avoids duplication of
effort, and promotes efficiency in the
administration of the bankruptcy case,
consistent with the requirements of
section 1103 of the Bankruptcy Code.

14) Comment: Budgets are ineffective
and provide little, if any, benefit to the
estate because bankruptcy is just too
unpredictable to budget.

Response: Budgets are a planning
tool for disciplined and deliberative
case management that business clients
routinely expect of their professionals
outside of bankruptcy. The
pervasiveness of this practice supports
the conclusion that budgets are effective
to focus the scope of the engagement
and the efficiency in staffing.

Moreover, the concern about the
alleged unpredictability of bankruptcy
engagements in particular is overstated.
All budgets—whether for a bankruptcy
case, a litigation matter, a chapter 13
debtor, a law firm, a business, or the
government—are an informed estimate
of expectations, identifying that which
is predictable based on historical
experience and that which is truly
volatile and beyond the budgeter’s
control.

Indeed, budgets for professional fees
are already a regular feature of chapter
11 cases. Secured lenders typically
require debtors and their counsel to
prepare budgets as a condition to the
estate’s use of cash collateral. Similarly,
parties in the case, including the debtor
and official committees, often insist that
examiners prepare and file budgets and
work plans.

The USTP concludes that no changes
are necessary to the budget and staffing
guidelines based on these comments.

15) Comment: Budgets should not be
mandatory.

Response: Only the courts can award
compensation and determine what
requirements professionals must satisfy
consistent with section 330 to be paid
from the estate. The Appendix B
guidelines are internal procedural
guidelines that the USTP will follow “in
the absence of controlling law or rules
in the jurisdiction” in reviewing
applications for compensation and
determining whether to comment or
object. Guidelines q A.4. In some
instances, the Guidelines reflect
disclosures, standards, or procedures
that the United States Trustee may
consider presumptively reasonable or
presumptively unreasonable when
deciding whether to object to fee
applications.

After considering these comments, the
USTP revised the Guidelines to clarify
that, although budgets are not
mandatory, the parties may agree to the
budgets or the court may require them.
Guidelines ] C.6., E.1. If the parties do
not consent, the United States Trustee
generally will move the court to require
budgets of estate-paid attorneys in larger
chapter 11 cases consistent with the
Guidelines.

16) Comment: Budgets should be
non-binding and should be able to be
amended.

Response: The USTP agrees. The
revised Appendix B guidelines provide
that “[bJudgets can and should be
amended as necessary to reflect changed
circumstances or unanticipated
developments.” Guidelines ] E.3.
Similarly, the Guidelines request an
explanation if the fees sought in the
application exceed the budget during
the application period by at least 10%,
and whether the applicant has
discussed the variance with the client.
Guidelines {{C.2.1., C.5.b.; Exhibit C.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

17) Comment: Time spent preparing
budgets and staffing plans should be
compensable.

Response: The USTP agrees. For this
reason, the Appendix B guidelines, both
as originally proposed and as revised,
include a suggested project category for
“budgeting.” Guidelines  C.8.b.;
Exhibits C-1, D-1.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.
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e. PROJECT CODES AND CATEGORIES

18) Comment: The project categories
and sub-categories create 480 possible
coding combinations, which is
unworkable and unduly complicated
without a corresponding benefit.

Response: The Appendix A
guidelines contain suggested project
codes that professionals have used for
years to categorize their time in fee
applications. To further assist the court
and parties in reviewing fee
applications, the USTP had proposed
additional disclosures in the initial draft
of the Appendix B guidelines in the
form of sub-categories for the project
codes, substantially comparable to the
UTBMS activity codes used with task
codes in legal billing.

Based on these comments to
streamline project coding, the USTP
revised the Appendix B guidelines to
eliminate the proposed sub-categories.
The Appendix B guidelines will
continue to use the project categories
from the Appendix A guidelines with
slight modifications. First, the USTP
added a “Budgeting” category to reflect
the intention to seek the use of budgets
for the applicant in most cases that
satisfy the threshold. Second, to provide
better transparency and accountability,
the USTP extracted and separately
categorized certain tasks that are
included in the broader Appendix A
project categories.? See Guidelines
7 C.8.b. All but one of these tasks
(“Reporting”) is included in the long-
established UTBMS bankruptcy code
set.

Based on these revisions to the project
categories, the USTP conformed other
requested disclosures that incorporate
the modified project categories, such as
the budgets and the reconciliation of fee
applications to budgets. See Exhibits C-
1, D-1.

The USTP retains discretion not to
seek coding or to seek case-specific
coding if the standard template does not
meet the needs of a particular case.

f. CO-COUNSEL AND STAFFING
EFFICIENCIES

19) Comment: The USTP should
encourage the use of co-counsel for
more routine or “commoditized” work,
such as preference actions and claims
objections, to bring efficiencies to the
bankruptcy estate.

8 “Reporting” was extracted from the existing
“Case Administration” category. “Assumption and
Rejection of Leases and Contracts” was extracted
from ““Asset Disposition.” “Avoidance Action
Analysis”” was extracted from “Litigation.”
“Corporate Governance and Board Matters,” ‘“Real
Estate” and “Non-working Travel” span across a
number of the existing Appendix A project
categories.

Response: This suggestion was raised
by several commenters, including the
NBC, Professor Lubben, and Togut,
Segal & Segal. It is also similar to the
local counsel requirement in the District
of Delaware. The USTP agrees that
applicants should consider how to
assign and staff more routine and
“commoditized” work, and whether
lower cost co-counsel should be
retained for discrete types of work,
provided that the use of multiple
section 327(a) bankruptcy counsel must
not mask disqualifying conflicts and
connections, and co-counsel must avoid
duplication of services.

The USTP revised the Appendix B
guidelines to provide that retention
applications should clearly specify lead
counsel and clearly delineate secondary
counsel’s responsibility. See Guidelines
{F. In general, all bankruptcy matters
should presumptively be handled by
lead counsel unless the retention
application specifically assigns them to
secondary counsel. The retention
application should not contain
indeterminate or open-ended duties for
secondary counsel, and retention of
secondary counsel must benefit the
estate.

The USTP will carefully review the
proposed co-counsel retention to ensure
that the lead counsel does not have a
pervasive conflict requiring
disqualification that the retention of
secondary counsel is designed to
conceal or ignore. The USTP will also
monitor the fees of both lead and
secondary counsel for services that are
unnecessary, duplicative, or not
beneficial to the estate.

At the public meeting, one commenter
suggested that the USTP should also
include a proposed form of order for the
retention of co-counsel. Public Meeting
Tr., pp. 99-100. In developing a
proposed form of order, the USTP will
benefit from experience with these
Guidelines and declines to address a
specific form of order at this time.

g. ELECTRONIC DATA

20) Comment: Submitting electronic
billing records creates confidentiality
concerns.

Response: Fee applications with
detailed invoices are routinely filed and
served on parties in a particular case
through the courts’ Case Management/
Electronic Case Filing (CM/ECF) system.
In addition, once filed this information
is available to the general public
through the courts’ Public Access to
Court Electronic Records (PACER)
system. There should be no
confidentiality concern in providing the
same data in a format that can be
queried and sorted.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

21) Comment: Submitting electronic
data may require firms to revamp their
billing software.

Response: The USTP suggested using
LEDES standards because this is the
universal standard adopted by law
firms, clients, and e-billing vendors and
because no particular software is
required. See www.LEDES.org. Because
it is an open standard, a firm can
provide electronic data in the same
format in which it maintains the data
and does not need to modify its existing
billing software.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

h. APPLICATIONS FOR
EMPLOYMENT AND RELATED
VERIFICATIONS

22) Comment: The USTP has no
statutory authority to address
compensation issues at the retention
stage.

Response: The USTP is statutorily
required to adopt uniform guidelines for
the review of professional compensation
applications. 28 U.S.C. §586(a)(3)(A).
The review of fee applications under
section 330 of the Bankruptcy Code is
inextricably intertwined with the terms
and conditions of the applicant’s
retention under section 327 or 1103.
The NBC, among others, supports the
view that a closer consideration of the
terms of compensation at the outset of
the case can lead to less controversy
later and benefit both the professionals
and the estate. See Public Meeting Tr.,
p- 74. The USTP’s adoption of uniform
guidelines governing the review of
applications for retention under sections
327 and 1103 of the Bankruptcy Code
on issues that are relevant to fee
applications benefits professionals, the
court, and parties in interest by
providing predictability in enforcement
and is consistent with the USTP’s
statutory mandate.

The NBC proposed adding a client
verification at the retention stage. The
USTP agrees and has modified the
Appendix B guidelines to provide that
clients supply a verified statement on
retention. Guidelines {D.2. This is in
lieu of the previously requested client
verification with the fee application.
The proposed verification may explain
the steps the client took to ensure
compensation was comparable to the
non-bankruptcy market, to control legal
fees as it would outside of chapter 11,
and to negotiate rates.
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The USTP concludes that no other
changes are necessary to the Guidelines
based on these comments.

i. FEE APPLICATIONS

23) Comment: The USTP exceeds its
statutory authority when it reviews and
comments on interim fee applications
filed under section 331. The USTP may
only comment on final fee applications
under section 330.

Response: Consistent with its
statutory duties, the USTP has
commented on and objected to
thousands of interim fee applications,
and is unaware that any party has
challenged the USTP’s right to appear
and be heard in that litigation. In
addition to 28 U.S.C. §586(a)(3), section
307 of the Bankruptcy Code gives the
United States Trustee broad authority to
raise, to be heard, and to appear on any
issue in any case. Moreover, deferring
all objections to the final fee application
would seem unfair and unduly
prejudicial to the professionals, in
addition to being unduly burdensome to
the USTP, the court, and other parties
in interest.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

24) Comment: The Appendix B
guidelines fail to consider that for many
debtors a significant portion of estate-
paid work is for non-bankruptcy
matters. Other practitioners stated that
the Guidelines require debtors’
attorneys to speculate about what legal
fees the debtor would have incurred
outside of bankruptcy, which will be
costly and of no value.

Response: The USTP originally
included a disclosure to address the
complaint that the public
misunderstands professional fees in
bankruptcy because some of the fees
that the court must approve may not
result from the bankruptcy filing. Thus,
the fee application may include fees for
matters for which the debtor routinely
engaged counsel before the bankruptcy
filing. The USTP did not anticipate that
providing this data would be time-
consuming or arduous because
applicants could provide historical data.
Nevertheless, the group of 119 law
firms, representing a broad segment of
the bankruptcy legal community and
including many of the firms that are
routinely involved in the larger cases
meeting the threshold, stated that this
disclosure “‘serves no useful purpose.”
119 Law Firms’ Initial Letter, p. 7. Based
on this comment, the USTP eliminated
the disclosure.

j. COMPENSATION FOR PARTICULAR
MATTERS

25) Comment: Redaction of bills or
invoices for privileged or confidential
information should be compensable.

Response: The USTP has re-
evaluated its position in light of these
comments. It is important that clients
receive informative invoices that may
contain privileged or confidential
information. But professionals whose
compensation will be paid by the
bankruptcy estate know at the inception
that their billing records must be
publicly filed and should draft time
entries and prepare invoices both to
minimize redactions and to avoid vague
descriptions. Therefore, the time for
redacting invoices that are submitted
under a monthly compensation order or
filed with the fee application should be
kept to a minimum and bear some
reasonable relationship to the overall
fees sought. Guidelines {B.2.1f.

26) Comment: The Appendix B
guidelines prohibit the use of transitory
professionals and the attendance of
multiple attorneys at meetings or
hearings.

Response: This comment is
inaccurate. In these two instances, the
Guidelines instruct the United States
Trustee to seek an explanation of
practices that could be evidence of
billing abuses. Guidelines {{ B.2.c., e.
An adequate explanation will avert an
objection on this guideline.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

27) Comment: Precluding
compensation for preparing monthly
invoices is inappropriate.

Response: The ability to bill monthly
is an accommodation to professionals to
enable them to avoid the delay
incumbent in the interim fee application
process. The professional’s decision to
avail itself of this opportunity should
not cost the estate additional money.
The United States Trustee may object if
a professional seeks compensation for
the preparation of monthly invoices that
is duplicative of fees that the
professional later seeks for the
preparation of the fee application
related to those invoices. Based on these
comments, the USTP has revised the
Appendix B guidelines to clarify its
position. See Guidelines {B.2.f.

28) Comment: Attorneys should be
entitled to compensation for litigating
and negotiating objections to fee
applications.

Response: The Appendix B
guidelines provide that “/rJeasonable
charges for preparing interim and final
fee applications . . . are compensable,”

(1B.2.f.) (emphasis in original), because
the preparation of a fee application is
not required for lawyers practicing in
areas other than bankruptcy as a
condition to getting paid. But time spent
beyond the initial preparation of the
applications, including without
limitation time spent explaining the
fees, negotiating objections, and
litigating contested fee matters, is
properly characterized as work that is
for the benefit of the professional, and
not the estate. Such services are
therefore not compensable under 11
U.S.C. § 330(a)(4)(ii) because they are
neither reasonably likely to benefit the
debtor’s estate nor necessary to the
administration of the bankruptcy case.
This result is consistent with non-
bankruptcy practice because law firms
typically do not charge clients for time
spent explaining or defending a bill.
Thus, the USTP’s position is that
awarding compensation for fee
application matters beyond the initial
preparation of the application is
inappropriate, unless those activities
fall within an applicable and judicially
recognized exception (such as litigating
an objection to the application where
the applicant substantially prevails).

The USTP has clarified its position in
the Guidelines based on these
comments. See Guidelines { B.2.f.

29) Comment: Attorneys should
always be able to charge their highest
rate, and are not bound by their lower
“home forum” rate when the
bankruptcy case is pending in a higher-
priced market, for example, New York.

Response: The Appendix B
guidelines provide that the USTP will
not object to attorneys charging their
“home forum” rate regardless of where
a case is pending. Guidelines {B.2.1.
This recognizes that a substantial
component of a professional’s billing
rate is overhead attributable to the
professional’s home office, and does not
penalize professionals (or their clients
in their choice of professionals) solely
because of the forum in which the case
is pending.

By contrast, the group of 118 law
firms (formerly 119) proposed that, if a
lawyer from St. Louis, for example,
traveled to New York for a bankruptcy
case, the St. Louis lawyer should charge
New York rates. 118 Law Firms’
Supplemental Letter, p. 2. But the 118
law firms would not have the New York
lawyer traveling to St. Louis charge St.
Louis rates. This result is illogical
because it is not based on the
professional’s overhead (or even the
forum in which the case is pending).
Additionally, travel costs are typically
reimbursed by the estate, and allowing
professionals to receive both a rate
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higher than their home forum rate and
reimbursement for travel costs is
unreasonable.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

30) Comment: Routine expenses,
such as copies and long distance calls,
should not require explanation.
Similarly, referring to telephone
charges as “‘overhead” might result in
objection to long distance and
conference charges currently allowed.

Response: Clients outside of
bankruptcy increasingly refuse to
reimburse expenses, even routine ones,
that clients consider part of a firm’s
overhead. Thus, the Appendix B
guidelines provide that the United
States Trustee will ordinarily object to
expenses not customarily charged by the
applicant to its non-bankruptcy clients
and by the applicant’s peers in the
market, as well as overhead expenses
incident to the operation of the
applicant’s office. Guidelines {{B.3.c.,
e.

31) Comment: Routine objection to
summer associate time and non-
working travel at full rate are not
market-based.

Response: These commenters did not
provide any support for the contention
that sophisticated clients routinely pay
for summer associate time or full rates
for non-working travel. Indeed, the
USTP understands that it has long been
customary for firms to write off the time
of their summer associates, which is
more properly attributed to recruitment
and training. And clients increasingly
refuse to pay for first or second year
associates working on their matters.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

32) Comment: Fee enhancements
should be based on agreements between
counsel and clients, subject to court
approval.

Response: A central principle of the
Appendix B guidelines is that
bankruptcy fees should be reasonable,
fully disclosed, and consistent with
market norms. For this reason, it is
problematic when bankruptcy
professionals seek to compel the estate,
through their clients, to pay them a fee
enhancement or a bonus that is not
based on their contractual agreement
and disclosed and approved at
retention. An applicant’s request for fees
above the amounts it initially
represented in its retention application
remains subject to section 330 of the
Bankruptcy Code, including the
comparability requirements of section
330(a)(3)(F), and other applicable law.
Therefore, fee enhancements should be

available only in extraordinary
circumstances and solely to the extent
that a professional outside of
bankruptcy would be entitled to
demand fees from the client in excess of
a contractually agreed upon amount.

Upon further consideration, the USTP
concludes that the issue of fee
enhancements should, at this time, be
addressed on a case-by-case basis and
thus deleted the considerations
pertaining to fee enhancements from the
Guidelines.

k. FEE REVIEW ENTITIES

33) Comment: Fee examiners and fee
committees are appropriate only if the
court believes they will be helpful.
Similarly, special fee review
procedures should not be included in
the Appendix B guidelines.

Response: The appointment of a fee
examiner or a fee committee is a
decision reserved to the judgment of the
bankruptcy court. To enhance the
transparency and integrity of the fee
review process, the Guidelines simply
offer several alternative models that the
USTP may suggest in a particular case.
Guidelines ] G.

The success of the fee examiner in the
case of In re General Motors Corp., No.
09-50026 (Bankr. S.D.N.Y. filed June 1,
2009), and of the fee committee in the
case of In re Lehman Brothers Holdings,
Inc., No. 08-13555 (Bankr. S.D.N.Y.
filed Sept. 15, 2008), has demonstrated
that alternative fee review arrangements
can have salutary effects. The fee
examiner and fee committee have
identified both discrete issues with the
applications of certain professionals and
global issues affecting compensation
sought by many professionals. When
possible, they have negotiated an
acceptable resolution of those issues.
When agreement could not be reached,
they have presented the issues to the
court in an organized manner that eased
the burden of fee review on the court
and others.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

34) Comment: The costs of fee
examiners should be borne by the
federal government.

Response: Presumably the
commenter intended that the USTP bear
these costs. The Bankruptcy Code is
premised on bankruptcy estates paying
the costs of administration, including
professional fees. See, e.g., 11 U.S.C.

§§ 330, 503(b), 507(a)(2); 28 U.S.C.
§1930. Fee examiners and fee
committees are typically sought in cases
that are administratively solvent and
very complex to ease the burden of fee
review on the court and parties in

interest. It is reasonable that the costs of
administration of the estate include the
cost of a fee examiner or a fee
committee.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

1. MISCELLANEOUS COMMENTS

35) Comment: One commenter stated
that firms should not have to disclose
all rate increases under all
circumstances. Rather, the commenter
proposed that firms should only
disclose annual rate increases
exceeding 10% and should not have to
disclose any ‘“‘standard seniority step
ups” regardless of amount or any
annual increases of 10% or less.

Response: The cumulative cost to the
estate of regular rate increases of, for
instance, 10% per year over the life of
a lengthy chapter 11 case is significant.
This additional cost would be
compounded by annual step increases
as attorneys advance in seniority. At a
minimum, law firms should disclose the
additional cost being borne by the estate
and its creditors as a result of increased
rates so the parties, the court, and the
United States Trustee can evaluate
whether the requested compensation is
reasonable, comparable, and customary.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

36) Comment: The guideline on
billing a disproportionate amount of
time in .5 and 1.0 hour increments is
not realistic.

Response: This is not a change from
the existing Appendix A guidelines.
Moreover, routinely billing in those
increments can be suggestive of billing
abuses and failure to carefully track an
attorney’s time.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

37) Comment: The Appendix B
guidelines lack consequences that
would give professionals incentives to
comply with them.

Response: The Guidelines are
internal procedural guidelines that the
USTP will follow in reviewing and
commenting on fee applications in the
absence of controlling law or rules in a
jurisdiction. The Guidelines do not
supersede local rules, court orders, or
other controlling authority. Only the
court has the authority to award
compensation and reimbursement under
section 330 of the Bankruptcy Code and
to provide incentives for complying
with the Guidelines. Guidelines { A.1.-
5.
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The USTP concludes that no changes
are necessary to the Guidelines based on
this comment.

38) Comment: Greater transparency
in fee applications would reduce
concerns and address allegations that
professionals are overly compensated
for unnecessary work and diverting
value.

Response: One of the USTP’s stated
goals has been to bring greater
transparency to the compensation
process in chapter 11 cases and to foster
public confidence in the integrity of that
process.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

C. SUMMARY OF SIGNIFICANT
CHANGES AND ANALYSIS OF
COMMENTS RECEIVED AFTER
POSTING REVISED DRAFT
GUIDELINES FOR FINAL COMMENT
ON NOVEMBER 2, 2012

1. Summary of Significant Changes
Following Posting of Revised Draft
Appendix B Guidelines for Final
Comment on November 2, 2012

a. DISCLOSURES OF CUSTOMARY
AND COMPARABLE COMPENSATION:
Applicants should include a concise
description of the methodology used to
calculate hourly blended rates if the
calculation includes any fee
arrangements not billed by the hour.
Guidelines {C.3.a.iv.(d).

b. BUDGETS: Absent the parties’
consent, the United States Trustee may
seek a court order encouraging the
prospective sharing of budgets by
counsel for the debtors-in-possession
and the official committees. Guidelines
qE.8.

c. CO-COUNSEL RETENTION:
Guidance regarding the use of secondary
counsel, either efficiency or conflicts co-
counsel, has been clarified as follows:

1) When a new matter within the
authorized scope of engagement for
efficiency or conflicts co-counsel is
assigned by lead counsel to that co-
counsel, co-counsel need not file a
supplemental retention application and
obtain an amended order. Rather, co-
counsel should file a supplemental
declaration in accordance with
Bankruptcy Rule 2014 and provide
notice of the filing sufficient to afford
parties in interest an opportunity to
object. Nevertheless, if the matter does
not fall within the authorized scope of
engagement, co-counsel should file a
supplemental retention application and
obtain an amended order to expand the
scope of the engagement to include that
matter. Guidelines {F.1.c.

2) The use of conflicts counsel to
litigate a specific matter as to which

lead counsel’s involvement is limited to
negotiation is generally objectionable,
and the United States Trustee retains
discretion whether to object in a
particular situation. Negotiation without
the ability to litigate against a party
usually will render a lawyer
disqualified from the matter, and such
disqualification cannot be cured by
retention of conflicts counsel to handle
the litigation. Guidelines { F.3.c.

d. ORDINARY COURSE
PROFESSIONALS: The Guidelines will
not apply to counsel retained and paid
as an ordinary course professional
pursuant to appropriate court order or
local rule (“ordinary course
professional”), unless the professional is
required to file a fee application under
such court order or local rule.
Guidelines [ A.3.

e. ELECTRONIC BILLING RECORDS:
The applicant should provide electronic
billing data to the court, the debtor-in-
possession (or trustee), official
committees, the United States Trustee,
and the fee review committee, examiner
or auditor. Other parties in interest
should receive the electronic billing
data upon request. Guidelines ] C.10.

f. APPLICATIONS FOR
EMPLOYMENT AND RELATED
VERIFICATIONS: Applicants who
represented the client in the 12 months
prepetition should disclose in the
application for employment specific and
material information regarding their
prepetition billing rates and financial
terms to explain the reasons for any
difference between prepetition and
postpetition billing rates and terms.
Guidelines {D.1.c. In the verification
provided by an applicant who also
represented the client prepetition, the
disclosure of the applicant’s “effective
rate” has been deleted, and instead, the
applicant should disclose and explain
any postpetition change in “billing rates
and material financial terms.” Id. The
client verification has been revised to
delete the undefined term “market rate”
and instead to use terms expressly
contained in the statute. Thus, the client
should disclose the steps taken to
ensure that the applicant’s billing rates
and terms are comparable to the
applicant’s billing rates and terms for
other engagements and to those of other
comparably skilled professionals.
Guidelines {D.2.b.-c.

g. MONTHLY INVOICES: The United
States Trustee will not object to the
extent that monthly invoices under a
monthly compensation order effectively
serve as the interim fee applications and
the applicant seeks no additional
compensation for preparing the interim
fee application because the time was
expended on the related monthly

invoices (or vice versa). Guidelines
qB.2.£.(iv).

h. “FEES ON FEES”: The USTP’s
position on fees for contesting or
litigating objections to applications for
compensation has been amended. “Fees
on fees” are generally inappropriate
unless they fall within a judicial
exception applicable within the district
allowing such fees. The word “binding”
has been deleted from the exception.
Guidelines {B.2.g.

i. STEP INCREASES: The disclosure
of rate increases and calculations of
their effect may exclude annual “‘step
increases” historically awarded in the
ordinary course to attorneys throughout
the firm due to advancing seniority and
promotion, if the firm distinguishes
between “‘step increases” and other
types of rates increases. Nevertheless,
applicants should not attempt to
characterize actual rate increases that
are unrelated to an attorney’s advancing
seniority and promotion as “step
increases” in effort to thwart meaningful
disclosure or billing discipline. If a firm
does not distinguish between “step
increases” and other types of rate
increases, it should disclose and explain
all rate increases. Guidelines { B.2.d.

j. OVERHEAD: Actual charges for
multi-party conference calls related to
the case will be considered a
reimbursable expense, not overhead.
Guidelines {B.3.e.

k. EFFECTIVE DATE: The effective
date of the Guidelines has been changed
from July 1, 2013 to November 1, 2013,
to afford sufficient time for the courts to
incorporate the Guidelines into local
rules and practice and for the
bankruptcy bar to become familiar with
the new disclosure provisions.

1. EXHIBITS: The Guidelines have
been revised to incorporate certain
information that was previously
included in exhibits and to renumber
the remaining exhibits. The project
categories and expense categories
formerly at Exhibit E have been
incorporated into the Guidelines at
q C.8. (project categories for billing
records) and C.12. (expense
categories). The “United States Trustee
Considerations on the Retention and
Compensation of Go-Gounsel” formerly
at Exhibit B have been incorporated into
the Guidelines at { F.

2. Discussion of Public Comments
after Posting Revised Draft for Final
Comment on November 2, 2012

The USTP received six comment
letters in response to the USTP’s posting
of the revised draft of the Appendix B
guidelines. Many of the comments
contained several sub-parts. The USTP
appreciates the comments and has
considered each carefully. Those



AMERICAN BANKRUPTCY INSTITUTE

36272

Federal Register/Vol. 78, No. 116 /Monday, June 17, 2013/ Notices

comments that simply repeated earlier
arguments against any reform or
improvement of the fee review process
were addressed in the preceding
analysis of the initial draft, see B.2.
above, and will not be revisited here.
The USTP’s responses to the most
significant comments are discussed
below, and the comments are
categorized by the same subject matters
used above in B to categorize
comments on the initial draft.?

a. GENERAL COMMENTS
N/A

b. SCOPE OF THE APPENDIX B
GUIDELINES

1) Comment: Use of the Appendix B
guidelines by the United States Trustee
should be discretionary, rather than
mandatory, in cases that meet the
revised threshold.

Response: Consistent with 28 U.S.C.
§586(a)(3)(A), the Appendix B
guidelines are internal procedures that
the United States Trustees will apply in
reviewing applications for
compensation filed by attorneys
employed under section 327 or 1103 in
chapter 11 cases that meet the
threshold. The Guidelines provide
transparency in the USTP’s review of
fee applications by providing notice of
the USTP’s policy positions in the
absence of controlling law or rules in
the jurisdiction. They also create greater
efficiency in the review of the
applications by the court, parties in
interest, as well as the USTP, and
provide uniformity and predictability in
enforcement nationally. In
administering any particular case, the
United States Trustee may exercise
discretion in applying the Guidelines
based on the facts of that case. The
exercise of such discretion in a specific
case will not be routine or obviate the
Guidelines in any particular district.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

c. COMPARABLE COMPENSATION
DISCLOSURES

2) Comment: The disclosure of
blended rates for comparable services
should exclude rates from dissimilar
areas of practice, such as insurance
defense.

Response: This comment
misconstrues the statutory standard
specified in section 330(a)(3)(F). That
section expressly requires that
reasonableness should be determined

9 Summary of Significant Changes and Analysis
of Comments Received After Posting Initial Draft
Guidelines for Comment on November 4, 2011.

“based on the customary compensation

. . in cases other than cases under this
title [11].”” 11 U.S.C. § 330(a)(3)(F).
Thus, a disclosure of blended rates that
takes into account the rates charged in
non-bankruptcy matters simply reflects
Congress’s stated intent that bankruptcy
practitioners be compensated on terms
comparable to other areas of practice,
and no worse and no better. See
Guidelines 4 C.3. The applicant retains
the right, and is encouraged, to
supplement its disclosure with
additional information explaining the
different rate structures of the various
practice groups in the firm and their
impact on the firm’s blended rate.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

3) Comment: The Appendix B
guidelines permit bankruptcy boutiques
to exclude estate-billed engagements
from the blended rate computation for
comparable services, but do not permit
full-service law firms to do so. This
exclusion should apply to all law firms.

Response: This comment may
misunderstand the Appendix B
guidelines as they apply to full-service
firms. Consistent with section
330(a)(3)(F), the blended rate
computation for comparable services
rendered by full-service firms is based
on non-bankruptcy matters billed by the
firm, but not matters arising in
bankruptcy cases (whether estate-paid
or not). Guidelines { C.3.a.iv.(a).
Because bankruptcy boutiques often do
not conduct a significant volume of
work in non-bankruptcy matters, they
are subject to a slightly different
computation, which includes non-estate
paid bankruptcy work (as the closest
approximation to what those firms
would likely bill outside of bankruptcy)
while continuing to exclude estate-paid
work. Guidelines q C.3.a.iv.(b). There is
no need to extend this specific
exclusion to full-service firms because
all bankruptcy-related work is already
excluded from the blended rate
computation for full-service firms.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

4) Comment: The limited safe harbor
on the disclosure of comparable billing
data should be an absolute safe harbor
from a United States Trustee objection
or further disclosure.

Response: The United States Trustee
has a statutory duty to review and
comment on applications for
compensation as “‘appropriate.” 28
U.S.C. §586(a)(3)(A). Accordingly, the
USTP cannot prospectively limit the
United States Trustee’s prosecutorial
discretion or authority to remedy billing

abuses or insufficient disclosures. The
limited safe harbor, however, is an effort
to provide professionals with some
comfort that making these types of
disclosures will normally be sufficient
to avoid the United States Trustee
seeking further comparable billing
information from the applicant.
Guidelines 1 C.4. Among other things,
an absolute safe harbor would lead to
the anomalous result where a party that
fully disclosed that its bankruptcy rates
are higher than its non-bankruptcy rates
would be immune from an objection
while admitting that it has violated the
statutory standard for reasonable
compensation.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

5) Comment: The comparable billing
data is proprietary, should be sought
only from external sources, should be
provided confidentially to the United
States Trustee, and should only be
obtained through discovery by the
United States Trustee, not through
proactive disclosure.

Response: The suggestion that
specific disclosures of customary and
comparable compensation should be
provided only upon request instead of
proactively by the applicant improperly
shifts the evidentiary burden under
section 330 away from the applicant and
onto the court, the United States
Trustee, and other parties in interest. An
applicant seeking to be paid by the
bankruptcy estate under section 330 has
an affirmative burden to prove that the
compensation sought is reasonable,
including by offering evidence sufficient
to satisfy section 330(a)(3)(F). The court
and other parties in interest, in addition
to the United States Trustee, are entitled
to information necessary to evaluate the
reasonableness of an application for
compensation. The statute and public
interest requires transparency of the
bankruptcy compensation process for
the multiple stakeholders in the case.
Finally, it is inefficient and
uneconomical for the court and parties
to have the United States Trustee
propound identical discovery requests
in every larger chapter 11 case when the
United States Trustee will
presumptively seek this information.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

6) Comment: If an applicant includes
a discounted or alternative
arrangement in the blended hourly rate
disclosures, the applicant should also
explain its calculation methodology.
Applicants should be required to
disclose the specifics of any discount or
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other alternative billing arrangement in
non-bankruptcy matters.

Response: The USTP agrees that a
concise statement of methodology on
how the applicant calculated the
blended hourly rates would be helpful
and would enable those reviewing the
information to determine whether the
disclosed data fully and accurately
reflects the information necessary for
the comparison contemplated by section
330. The Appendix B guidelines have
been so amended. See Guidelines
C.3.a.iv.(d). Because the effect of
discounts and alternative billing
arrangements should generally be
reflected in the blended hourly rate, a
requirement that applicants disclose the
specifics of every discount would be
unlikely to produce a benefit that would
outweigh the burden of making such
disclosures. If the blended hourly rate
does not capture the effect of discounts
and alternative billing, the explanation
of how the rate was calculated should
explain this and may lead to further
inquiry by the United States Trustee.
The USTP adopted a middle ground by
seeking blended rates and explanations
rather than other potentially useful and
informative disclosures that are more
burdensome.

7) Comment: In its response to the
comments to the Appendix B guidelines
as initially posted November 4, 2011,
the USTP stated that “[a] law firm that
maintains that it is impossible to
provide” information relevant to the
blended rate disclosures ‘“may explain
in the fee application and attest in its
statement why it is unable to do so.”
See Response to Comment 9 in 1 B.2.c.
above. A commentator replied that the
standard should be changed from
“impossible” to “impracticable,” and
some applicants may not easily
produce the requested disclosures
because it is cost prohibitive to
produce.

Response: The USTP agrees that an
impracticability standard is more
appropriate. Nevertheless, as the USTP
explained in its response to the prior
comments, most law firms that are
retained in the larger cases that meet the
threshold should have the technology
and resources necessary to provide this
information. See, e.g., Response to
Comment 9 in {B.2.c. above; Response
to Comment 21 in {B.2.g. above.
Therefore, with rare exception, cost
should not be a basis for asserting
impracticability in providing the
blended rate disclosures.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

d. BUDGETS AND STAFFING PLANS

8) Comment: The sharing of budgets
and staffing plans between debtors-in-
possession and official committees
should be voluntary.

Response: The USTP encourages
counsel for the debtors-in-possession
and official committees to prospectively
share their respective budgets once
agreed to by their clients or amended,
subject to an appropriate confidentiality
agreement and redaction to protect
privileged or confidential information.
As the USTP previously explained in
response to the comments to the
Appendix B guidelines as originally
posted November 4, 2011, the
confidential and prospective exchange
of budgets between these fiduciaries
facilitates communication, potentially
avoids duplication, and promotes
efficiency in the administration of the
bankruptcy case, consistent with the
requirements of section 1103 of the
Bankruptcy Code. See Response to
Comment 13 in { B.2.d. above. The
USTP has clarified the Appendix B
guidelines to provide that, in the
absence of the parties’ agreement, the
United States Trustee may seek a court
order expressly authorizing the
prospective sharing of budgets by
counsel for the debtors-in-possession
and the official committees. Guidelines
qE.8.

9) Comment: Budgets should not be
required; they should only be
encouraged. Moreover, even if not
required, detailed budgets should not
be sought in every case because they
are unnecessary, costly, and
burdensome and constrain the
professionals’ flexibility in handling the
case. Other commenters said that the
USTP-sought budgets would be
redundant of cash collateral and
debtor-in-possession (“DIP”’) loan
budgets already used in every case.

Response: In its response to the
comments to the Guidelines as
originally posted November 4, 2011, the
USTP highlighted that it had revised the
Appendix B guidelines to provide that
the United States Trustee will seek
budgets and staffing plans only with the
consent of the parties or by court order.
See Response to Comment 15 in B.2.d.
above. The USTP also fully addressed
the concerns about the effectiveness and
burden to applicants of providing
budgets and staffing plans. See
Response to Comments 12 and 14 in
{B.2.d. above. It is undisputed that
clients frequently require budgets inside
and outside of bankruptcy, and that
secured lenders in bankruptcy cases
typically require debtors and their
counsel to prepare budgets as a

condition to the estate’s use of cash
collateral. The USTP believes that such
sound practices ought to be followed as
part of the fee review process. Moreover,
the budgeting guidelines are not
redundant of cash collateral and DIP
loan budgets, which typically include a
single line-item for professional fees,
insofar as the guidelines include a
reasonable amount of additional and
relevant detail, such as a description of
major areas of activity.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

10) Comment: Budgets should not
use the bankruptcy project or task
codes.

Response: As the USTP explained in
its response to the comments to the
Guidelines as originally posted
November 4, 2011, budgets serve at least
two important purposes: they help
ensure that professional fees will be
incurred in a more disciplined manner,
and are a helpful tool to evaluate
applications for compensation. See
Response to Comments 12 and 14 in
{B.2.d. above. By using a common set
of project and task codes, the Appendix
B guidelines serve both of these
purposes by ensuring that the budgeted
and actual fees can be directly and
transparently compared. See Exhibit
D-1.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

11) Comment: Budgets should not be
sought during the first sixty days of a
case.

Response: The Appendix B
guidelines do not impose an inflexible
timetable for adopting a budget.
Consistent with practices for submitting
cash collateral and DIP loan budgets, the
USTP’s position is that budgets should
be adopted earlier, rather than later.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

e. PROJECT CODES AND CATEGORIES
N/A

f. CO-COUNSEL AND STAFFING
EFFICIENCIES

12) Comment: No supplemental
application for employment and
corresponding order should be
necessary when lead counsel transfers
a matter to conflicts co-counsel.

Response: The USTP has clarified the
Appendix B guidelines to provide that
when a new matter within the
authorized scope of engagement for
either efficiency or conflicts co-counsel
is assigned by lead counsel to that co-
counsel, co-counsel need not file a
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supplemental retention application and
obtain an amended order. Rather, co-
counsel should file a supplemental
declaration in accordance with
Bankruptcy Rule 2014, and provide
notice of the filing sufficient to afford
parties in interest an opportunity to
object. Nevertheless, if the matter does
not fall within the authorized scope of
engagement, co-counsel should file a
supplemental retention application and
obtain an amended order to expand the
scope of the engagement to include that
matter. Guidelines {F.1.c.

13) Comment: The Appendix B
guidelines should not provide that the
USTP will object to the use of conflicts
counsel in situations in which lead
counsel may negotiate, but not litigate,
a particular matter.

Response: The USTP has revised the
Appendix B guidelines to clarify that
the use of conflicts counsel to litigate a
specific matter as to which lead
counsel’s involvement is limited to
negotiation is generally objectionable,
and the United States Trustee retains
discretion whether to object in a
particular situation. Negotiation without
the ability to litigate against a party
usually will render a lawyer
disqualified from the matter, and such
disqualification cannot be cured by
retention of conflicts counsel to handle
the litigation. Guidelines { F.3.c.

14) Comment: The Appendix B
guidelines should clarify that they do
not limit the use of ordinary course
professionals, local counsel, or special
counsel.

Response: The USTP agrees and has
amended the Appendix B guidelines
accordingly. See Guidelines {B.2.c.

15) Comment: The Appendix B
guidelines should not apply to ordinary
course professionals or special counsel.

Response: The Appendix B
guidelines have been clarified to
provide that they do not preclude the
use of counsel retained and paid as an
ordinary course professional pursuant to
appropriate court order or local rule.
Guidelines B.2.c. The USTP
acknowledges that ordinary course
professionals are distinguishable from
other counsel retained by the estate,
including special counsel, because the
court’s order authorizing the retention
or local rule governs whether and when
they are required to file a fee
application. Thus, the Appendix B
guidelines have been further clarified to
provide that generally they will not
apply to an ordinary course
professional, unless the professional is
required to file a fee application under
the court’s order authorizing retention
or local rule. Guidelines [ A.3.

g. ELECTRONIC DATA

16) Comment: Electronic records
should be provided only to the debtor,
official committees, and the United
States Trustee.

Response: Section 330 provides for
an open and public bankruptcy
compensation process whereby all
parties in interest and the court have
access to relevant information necessary
to evaluate whether the applicant has
sustained its burden that the
compensation sought to be paid from
the estate is reasonable. Nevertheless,
the USTP agrees that it is likely more
efficient that, in the ordinary course, an
applicant provide the billing data in an
electronic format to the court, the
United States Trustee and those parties
in interest most likely to use the
information electronically, provided
that other parties in interest may obtain
it upon request. Accordingly, the USTP
has revised the Appendix B guidelines
to provide that an applicant should
provide electronic billing data to the
court, the debtor in possession (or
trustee), official committees, the United
States Trustee, and the fee review
committee, examiner, or auditor. Other
parties in interest should receive the
electronic billing data upon requesting
it from the applicant. Guidelines q C.10.

h. APPLICATIONS FOR
EMPLOYMENT AND RELATED
VERIFICATIONS

17) Comment: If an applicant has
represented the client at any time
during the 12 months prepetition, then
it should disclose in the retention
application the specifics of its billing
arrangement, including discounted
rates, write-down policies, or other
material terms affecting the billing and
compensation arrangement. Similarly,
if the applicant has changed the terms
of its billing arrangements with the
client during the postpetition period,
the applicant should explain why.

Response: The USTP agrees that
these specific disclosures and
explanations would be helpful and
meaningful. The USTP has amended the
Appendix B guidelines to provide that
applicants who represented the client in
the 12 months prepetition should
disclose specific and material
information regarding their prepetition
billing rates and financial terms to
explain the reasons for any difference
between prepetition and postpetition
billing rates and terms. Guidelines
ID.1.c.

18) Comment: The applicant’s
disclosure with the application for
employment currently asks whether the
applicant is billing its client at the same

“effective rate” as was in effect
prepetition. This may cause confusion
because alternative arrangements may
not readily translate into hourly rates
and elsewhere the Appendix B
guidelines use the term blended hourly
rate.

Response: The USTP agrees and has
amended the Appendix B guidelines to
delete references to “‘effective rate.”
Instead, the applicant should disclose
and explain any postpetition change in
“billing rates and material financial
terms.” Guidelines {D.1.c.

19) Comment: The client verification
with the application for employment
should not verify that the engagement is
at “market rate.” Rather, the client
should only verify that the rate and
terms are proper under the
circumstances because clients should
be free to select the best counsel for the
engagement.

Response: The Bankruptcy Code
requires that the compensation for an
estate-paid engagement be reasonable as
compared to customary compensation
for similarly skilled practitioners in
cases other than under Title 11. That
means a market rate. Nevertheless, the
USTP has clarified the Appendix B
guidelines to conform to the language of
section 330. Guidelines {D.2.b., d.

i. FEE APPLICATIONS
N/A

j. COMPENSATION FOR PARTICULAR
MATTERS

20) Comment: Compensation for
preparing monthly invoices when a
case has a monthly compensation order
should be allowed if it is not
duplicative of preparing interim fee
applications. Conversely, compensation
for preparing interim fee applications
should be allowed if it is not
duplicative of preparing monthly
invoices.

Response: The USTP agrees and has
revised the Appendix B guidelines to
provide that the United States Trustee
will not object to the extent that
monthly invoices under a monthly
compensation order effectively serve as
the interim fee application and the
applicant seeks no additional
compensation for preparing the interim
fee application because the time was
expended on the related monthly
invoices (or vice versa). Guidelines
qIB.2.£(iv).

21) Comment: Applicants should be
compensated for responding to
inquiries and negotiating issues related
to applications for compensation.

Response: The USTP disagrees.
Applicants should and do have the
incentive to prepare an unobjectionable
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application for compensation in the first
instance. Reasonable and proportionate
time for fee application preparation is
compensable. Applicants should not be
rewarded with additional compensation
for responding to inquiries and
objections that should have been
avoided, particularly when the statutory
standards are well-developed and the
USTP guidelines are clear.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

22) Comment: The Appendix B
guidelines make an exception for
objecting to “fees on fees” for activities
that fall within a “judicially-recognized
and binding exception (such as
litigating an objection to the application
where the applicant substantially
prevails).” The use of the word
“binding” suggests only authority by
the applicable court of appeals on an
issue would be considered binding,
whereas the prevailing law in the lower
courts would not.

Response: The USTP has clarified its
position to provide that fees for
contesting or litigating objections to
applications for compensation are
generally inappropriate unless they fall
within a judicial exception applicable
within the district allowing such fees.
The term “binding” has been deleted
from the exception. Guidelines { B.2.g.

The USTP concludes that no other
changes are necessary to the Guidelines
based on these comments.

23) Comment: The USTP standard
that it will object to fees for responding
to objections to fees unless the
applicant substantially prevails on the
objection should be the court’s decision
and is inconsistent with the Bankruptcy
Code.

Response: This standard represents
the litigating position of the USTP that
applicants who pursue unmeritorious
positions in defending their fees, and
thereby waste the resources of the court
and parties, should not be entitled to
payment of fees. The USTP’s position
follows the bankruptcy court’s decision
in In re Motors Liquidation Co., No. 09—
50026, Bench Decision on Pending Fee
Issues, at 2 (Bankr. S.D.N.Y. Nov. 23,
2010) (ECF No. 7896), which
appropriately takes into account
inherent litigation risks and the
reasonableness of the applicant’s
arguments.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

24) Comment: The Appendix B
guidelines should not treat phone
charges related to multi-party, case-
specific conference calls as overhead

and should instead consider them a
reimbursable expense.

Response: The USTP agrees and has
revised the Appendix B guidelines to
provide that actual charges for multi-
party conference calls related to the case
will be considered a reimbursable
expense, not overhead. Guidelines
{B.3.e.

k. FEE REVIEW ENTITIES

25) Comment: If the court appoints
a fee committee, fee examiner, or other
reviewer, the United States Trustee
should defer all compensation and
expense inquiries and objections to
such reviewed to avoid subjecting the
applicant to multiple and competing
demands for information.

Response: The United States Trustee
has an independent statutory duty to
review and comment on applications for
compensation. 28 U.S.C. § 586(a)(3)(A).
That duty cannot be delegated.
Nevertheless, the United States Trustee
will not lightly deviate from positions
taken by the fee committee, examiner or
other reviewer.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

26) Comment: The United States
Trustee should use discretion and only
seek a fee committee or examiner when
circumstances dictate. Similarly, the
appointment should be sought at the
earliest stages of the case.

Response: The Appendix B
guidelines already address these issues
and provide that the United States
Trustee will “ordinarily” seek
appointment of a fee review entity.
Guidelines  G.1. The Guidelines
acknowledge that the appointment is
ultimately the court’s decision.
Similarly, the United States Trustee will
ordinarily seek a fee committee,
examiner or other review entity “as
soon as practicable after the order for
relief.” Guidelines G.2.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

27) Comment: The scope of fee
review entities should be expanded to
include active consultation with and
oversight of the clients regarding the
retention of professionals and the terms
of those retentions, which should reflect
market-driven considerations.

Response: The USTP strongly
concurs that section 330(a)(3)(F)
expresses Congress’ intention that
professional compensation in
bankruptcy be market driven. Oversight
of professionals retained on behalf of
the estate must be limited to ensuring
that they satisfy the requirements set by
Congress in the Bankruptcy Code,

including sections 327 and 330, without
overreaching. Moreover, while the
United States Trustee ordinarily will
seek the appointment of a fee review
entity as soon as practicable after the
order for relief, it typically will not be
in place when most applications for
employment are filed early in the case.
Consequently, the Appendix B
guidelines are not being changed to give
the fee review entities any additional
express responsibilities.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

1. MISCELLANEOUS COMMENTS

28) Comment: One commenter
suggested that the Appendix B
guidelines “provide a useful template
for any court that wishes to systematize
a law firm’s explanation of its fees and
expenses” in larger chapter 11 cases,
and that if the courts adopted these as
local rules that “would create a single
set of expectations for what belongs in
fee applications in such cases.” Prof.
Rapoport Letter, dated November 6,
2012.

Response: The USTP agrees and will
urge courts to incorporate the Appendix
B guidelines into their local rules or
general orders, as many have with the
existing Appendix A guidelines.
Uniformity and consistency in the
USTP’s review of fee applications will
benefit the courts, the applicants, and
the public, in addition to the USTP.
Moreover, before the Guidelines go
effective, the USTP will engage in a
systematic training and outreach effort
related to the Appendix B guidelines,
including coordination and training
with relevant professional associations.

The USTP concludes that no changes
are necessary to the Guidelines based on
these comments.

29) Comment: The requested
disclosures for rate increases should
not include annual “step increases”
related to the advancement of an
attorney but should be limited only to
increases of the overall rate structure.

Response: The USTP agrees. The
USTP has revised the Appendix B
guidelines to provide that the disclosure
of rate increases and calculations of
their effect may exclude annual “‘step
increases” historically awarded in the
ordinary course to attorneys throughout
the firm due to advancing seniority and
promotion, if the firm distinguishes
between ‘‘step increases” and other
types of rates increases. Guidelines
{B.2.d., n.2. Nevertheless, applicants
should not attempt to characterize
actual rate increases that are unrelated
to an attorney’s advancing seniority and
promotion as “‘step increases’ in effort
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to thwart meaningful disclosure or
billing discipline. If a firm does not
distinguish between “step increases”
and other types of rate increases, it
should disclose and explain all rate
increases.

June 12, 2013

Submitting on Behalf of the U.S. Trustees
Office,
Jerri Murray,

Department Clearance Officer for PRA, U.S.
Department of Justice

[FR Doc. 2013-14323 Filed 6-14—13; 8:45 am]
BILLING CODE P

DEPARTMENT OF LABOR
Office of the Secretary

Agency Information Collection
Activities; Submission for OMB
Review; Comment Request;
Regulations Containing Procedures for
Handling of Retaliation Complaints

ACTION: Notice.

SUMMARY: The Department of Labor
(DOL) is submitting the Occupational
Safety and Health Administration
(OSHA) sponsored information
collection request (ICR) revision titled,
“Regulations Containing Procedures for
Handling of Retaliation Complaints,” to
the Office of Management and Budget
(OMB) for review and approval for use
in accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3501 et seq.).

DATES: Submit comments on or before
July 17, 2013.

ADDRESSES: A copy of this ICR with
applicable supporting documentation;
including a description of the likely
respondents, proposed frequency of
response, and estimated total burden
may be obtained free of charge from the
ReglInfo.gov Web site at http://
www.reginfo.gov/public/do/
PRAViewICR?ref nbr=201305-1218-001
(this link will only become active on the
day following publication of this notice)
or by contacting Michel Smyth by
telephone at 202-693—4129 (this is not
a toll-free number) or sending an email
to DOL_PRA PUBLIC@dol.gov.

Submit comments about this request
to the Office of Information and
Regulatory Affairs, Attn: OMB Desk
Officer for DOL-OSHA, Office of
Management and Budget, Room 10235,
725 17th Street NW., Washington, DC
20503, Fax: 202—-395-6881 (this is not a
toll-free number), email:
OIRA_submission@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Michel Smyth by telephone at 202-693—

4129 (this is not a toll-free number) or
by email at DOL PRA PUBLIC@dol.gov.

Authority: 44 U.S.C. 3507(a)(1)(D).

SUPPLEMENTARY INFORMATION: The
OSHA administers and enforces a
number of provisions in various Federal
laws and regulations prohibiting
retaliatory action by an employer
against an employee who is believed to
have reported a possible violation of
those laws or regulations, or who
otherwise engages in an activity
protected specified by an anti-retaliation
provision. Any person may file a
complaint alleging the employer
violated these protection provisions
with the OSHA for investigation. This
ICR has been classified as a revision,
because the OSHA is making Web-based
and paper options available for filing
complaints. For additional substantive
information about this ICR, see the
related notice published in the Federal
Register on January 17, 2013 (78 FR
3918).

This information collection is subject
to the PRA. A Federal agency generally
cannot conduct or sponsor a collection
of information, and the public is
generally not required to respond to an
information collection, unless it is
approved by the OMB under the PRA
and displays a currently valid OMB
Control Number. In addition,
notwithstanding any other provisions of
law, no person shall generally be subject
to penalty for failing to comply with a
collection of information that does not
display a valid Control Number. See 5
CFR 1320.5(a) and 1320.6. The DOL
obtains OMB approval for this
information collection under Control
Number 1218-0236. The DOL notes that
existing information collection
requirements remain in effect while
they undergo review. New information
collection requirements would only take
upon OMB approval.

Interested parties are encouraged to
send comments to the OMB, Office of
Information and Regulatory Affairs at
the address shown in the ADDRESSES
section within 30 days of publication of
this notice in the Federal Register. In
order to help ensure appropriate
consideration, comments should
mention OMB Control Number 1218-
0236. The OMB is particularly
interested in comments that:

e Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,

including the validity of the
methodology and assumptions used;

e Enhance the quality, utility, and
clarity of the information to be
collected; and

e Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Agency: DOL-OSHA.

Title of Collection: Regulations
Containing Procedures for Handling of
Retaliation Complaints.

OMB Control Number: 1218-0236.

Affected Public: Individuals or
Households.

Total Estimated Number of
Respondents: 2,872.

Total Estimated Number of
Responses: 2,872.

Total Estimated Annual Burden
Hours: 2,872.

Total Estimated Annual Other Costs
Burden: $0.

Dated: June 11, 2013.

Michel Smyth,

Departmental Clearance Officer.

[FR Doc. 2013—-14248 Filed 6-14—13; 8:45 am]
BILLING CODE 4510-26-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice: 13-065]

NASA Advisory Council; Science
Committee; Astrophysics
Subcommittee; Meeting

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Public
Law 92—-462, as amended, the National
Aeronautics and Space Administration
(NASA) announces a meeting of the
Astrophysics Subcommittee of the
NASA Advisory Council (NAC). This
Subcommittee reports to the Science
Committee of the NAC. The meeting
will be held for the purpose of
soliciting, from the scientific
community and other persons, scientific
and technical information relevant to
program planning.

DATES: Tuesday, July 16, 2013, 9:00 a.m.
to 5:00 p.m., and Wednesday, July 17,
2013, 9:00 a.m. to 4:00 p.m., Local Time.
ADDRESSES: NASA Goddard Space
Flight Center, Building 1, Rooms E100D
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