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GETTING TO CONFIRMATION:  WHY DO THEY KEEP 
MOVING THE FINISH LINE ON ME? 

SECTION 1111(b) AND HOW IT AFFECTS CONFIRMATION 

JAMES A. LODOEN 

LINDQUIST & VENNUM LLP 
MINNEAPOLIS, MN 

INTRODUCTION

Section 1111(b) of the Bankruptcy Code solves two potential problems for secured 
creditors in Chapter 11.  First, section 1111(b) provides that a creditor’s claim is treated in 
bankruptcy as recourse, even when the underlying debt is nonrecourse according to contract 
provisions or state law.  Second, section 1111(b) allows an undersecured creditor to elect to have 
its claim treated as fully secured in which case it would preserve the potential opportunity to 
remain a beneficiary of any future appreciation or hidden value of the creditor’s collateral held 
by the debtor. 

Many attorneys, including experienced bankruptcy attorneys, do not understand how 
section 1111(b) functions and incorrectly interpret the section to the detriment of their clients.  
To get a better understanding of how section 1111(b) fits within the broader scope of Chapter 11 
and plan treatment, it is helpful to first look at reorganization proceedings before 1111(b). 

I. 1111(b)-WHY IT WAS ENACTED AND HOW IT PROTECTS CREDITORS 

A. Pine Gate and the Bankruptcy Act Treatment of Secured Creditors Prior to 
Section 1111(b) 

1. Prior to adoption of section 1111(b) in 1979, the Bankruptcy Act allowed 
debtors to file bankruptcy and to value an asset at a low point in the market, pay a 
secured creditor in full satisfaction of the creditor’s claim based upon a secured claim 
equal to the low valuation amount, and in so doing eliminate the possibility of additional 
recovery by the secured creditor upon default or otherwise. 

2. In re Pine Gate Assocs., Ltd., 2 Bankr. Ct. Dec. 1478 (Bankr. N.D. Ga. 
1976) is the seminal case dealing with just this issue. In Pine Gate, a debtor owned a 
housing complex subject to security interests asserted by two lenders that had made 
nonrecourse loans to the debtor. The value of the collateral securing the loans dropped 
significantly. The debtor’s confirmed a bankruptcy plan to pay the lenders the appraised 
value of their collateral.  Soon thereafter, the value of the collateral recovered and the 
debtor became the sole beneficiary of the appreciation.
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3. As a result of Pine Gate, “a debtor could file bankruptcy proceedings 
during a period when real property values were depressed, propose to repay secured 
indebtedness only to the extent of the value of the collateral at that time, and preserve all 
potential future appreciation of that property solely for the benefit of the debtor.” 
Haydon, Owens, Salerno & Hansen, The 1111(b)(2) Election: A Primer, 13 BANKR. DEV.
J. 99, 105 (1996). In response to the Pine Gate decision, Congress enacted section 
1111(b).

B. How Section 1111(b) Solves the Pine Gate Problem 

1. Typical treatment of claims of a secured creditor in Chapter 11 

a. Bankruptcy Code section 506(a)(1) provides that “[a]n allowed 
claim of a creditor secured by lien on property in which the estate has an interest, … is a 
secured claim to the extent of the value of such creditor’s  interest in the estate’s interest 
in such property, … and is an unsecured claim to the extent that the value of such 
creditor’s interest … is less than the amount of such allowed claim.” 11 U.S.C. § 
506(a)(1). Under section 506(a), “the total claim of an undersecured creditor is bifurcated 
into two claims, a secured claim equal to the value of the collateral and an unsecured 
claim equal to the remainder of the obligation owing to the creditor as of the petition 
date.” In re Weinstein, 227 B.R. 284, 291-92 (B.A.P. 9th Cir. 1998).  Treatment of the 
unsecured portion of an undersecured creditor’s claim in Chapter 11 (absent section 
1111(b)) would depend on whether the creditor has recourse. “Because § 502(b)(1) 
disallows any claim to the extent that it is unenforceable against the debtor or the debtor's 
property under any agreement or under applicable nonbankruptcy law, the undersecured 
creditor with a nonrecourse unsecured claim would not be entitled to a distribution in 
bankruptcy [based upon the unsecured portion of its claim]” absent section 1111(b).   Id.
at 292 quoting In re Bloomingdale Partners, 155 B.R. 961, 969 (Bankr. N.D. Ill. 1993). 

2. Cramdown without making an 1111(b) election 

a. Section 1129(b)(2) is used to “cram down” a creditor class when 
the creditor class objects to treatment under a Chapter 11 plan. Section 1129(b)(1) allows 
a court to confirm a cram down plan over the objections of a secured creditor “if the plan 
does not discriminate unfairly, and is fair and equitable, with respect to each class of 
claims … that is impaired under, and has not accepted, the plan.” 11 U.S.C. § 1129(b)(1). 
Under a cramdown plan, without a section 1111(b)(2) election, the lien of the 
undersecured creditor is stripped down by § 506(d) to the amount of the allowed secured 
claim, which is the value of the collateral.  The secured creditor is then entitled to 
payments over time, the present value of which is at least equal to the value of the 
collateral.  And the unsecured portion of the claim is typically (but not always) classified 
with the other unsecured creditors. 

b. Absent a section 1111(b) election, section 1111(b)(1)(A) provides 
an important benefit to undersecured creditors holding nonrecourse claims by providing 
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that a secured claim shall be allowed as if the claim had recourse against the debtor. See
11 U.S.C. § 1111(b)(1)(A). Under section 1111(b), “[t]he unsecured portion of [an 
undersecured creditor’s] claim is not disallowed in bankruptcy merely because it is 
nonrecourse under the security agreement or under applicable nonbankruptcy law.” In re 
Weinstein, 227 B.R. at 292.

i. A lien creditor is entitled to an unsecured deficiency claim 
for the entire amount of its debt even though there is no value in the collateral 
securing a non-recourse loan lender’s mortgage.  See In re Brookfield Commons 
No. 1 LLC, 735 F.3d 596, 600 (7th Cir. 2013).  But see In re SM 104 Ltd., 160 
B.R. 202, 216 (Bankr. S.D. Fla. 1993) (totally unsecured nonrecourse creditor was 
not entitled to a deficiency claim and therefore had no right to vote on the plan).

ii. The discharge of a secured creditor’s recourse debt in a 
prior Chapter 7 will not prevent the creditor from having an unsecured recourse 
claim in a subsequent Chapter 11 proceeding.  In re Batista-Sanechez, 2014 WL 
308970, at *5 (Bankr. N.D. Ill. Jan. 27, 2014). 

iii. A non-recourse real estate tax claim disallowed under 
section 502(b)(3) because it exceeds the value of the property is not resurrected as 
a recourse claim under section 1111(b)(1)(A), and a tax authority is not entitled to 
an unsecured claim for the amount by which its claim exceeds the value of the 
property. In re 300 Washington Street LC, 528 B.R. 534, 546-46 (Bankr. 
E.D.N.Y. 2015) (the taxing authority was also precluded from trying to resurrect 
its disallowed claim by making an 1111(b) election); In re Shefa, LLC, 524 B.R. 
717, 739-40 (Bankr. E.D. Mich. 2015). 

3. Cramdown after making an 1111(b) election 

a. If the section 1111(b)(2) election is made, “then notwithstanding 
section 506(a) … , such claim is a secured claim to the extent that such a claim is 
allowed.” 11 U.S.C. § 1111(b)(2). The creditor’s total claim is treated as the allowed 
secured claim for purposes of Chapter 11 bankruptcy plan confirmation. The election 
requires the creditor to forego its unsecured deficiency claim, but provides the creditor a 
single secured claim with a lien on collateral, collateral that is worth less than the amount 
of the creditor’s claim.   

b. There are limited exceptions to this general rule. For example, a 
creditor may not make an 1111(b)(2) election if the value of the property subject to the 
security interest it holds (after consideration of any priority interests in the collateral) is 
of inconsequential value. 11 U.S.C. § 1111(b)(1)(B). Also a creditor may not make the 
election when it has an interest in collateral to be sold under the plan or under section 
363. Id.
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c. Under the election, plan payments made to the secured creditor 
must equal (1) the present value of the secured creditor’s security interest in its collateral 
(the section 1129(b)(2)(A) requirement), and (2) the payments must aggregate to at least 
the amount of the allowed claim (the section 1111(b) requirement). 11 U.S.C. § 
1129(b)(2)(A)(i)(II).  To meet these requirements the debtor must be able to affirmatively 
answer the following two questions: (1) does the discounted value of all future plan 
payments equal the present value of the creditor’s security interest in the collateral, and 
(2) do the total plan payments, including principal and interest, total at least the amount 
of the allowed claim?  In re Scrubs Car Wash, Inc., 527 B.R. 453 (D. Colo. 2014) 
(includes a concise explanation of the distribution calculations).  See In re Settlers’ 
Housing Service, Inc., 505 B.R. 483, 491-92 (Bankr. N.D. Ill. 2014) (in concluding that 
the present value requirement was not met even using the debtor’s 5% assumed discount 
rate, the court implied that a higher rate was required under Till vs. SCS Credit Corp., 541 
U.S. 465, 480 (2004)). 

4. Post-Confirmation Effect of Section 1111(b) Election 

a. Once the section 1111(b)(2) election is made, the undersecured 
creditor’s allowed claim is equal to its total claim rather than the value of the collateral. 
One instance where the value of a section 1111(b) election is apparent is when the 
collateral in which a creditor has an interest appreciates and the debtor defaults. In this 
situation, “instead of having a secured claim based upon the value of the collateral at 
confirmation, with the remaining debt having received unsecured treatment and/or 
discharged, the creditor may foreclose on the collateral and recover up to the full amount 
of its claim.” In re Wandler, 77 B.R. 728, 732-33 (Bankr. D.N.D. 1987). The creditor will 
also be entitled to be paid the balance owing on its entire claim upon a sale of the 
property by the debtor. 

b. A secured lender making the election also benefits at the time of 
refinancing of the underlying debt, whether such financing occurs prior to the maturity of 
the loan, or at maturity if the total plan payments to the creditor required to be made as a 
result of the election is greater than the total plan payments that would have been 
required to be made based upon the secured claim absent the election.  The payment at 
the time of such refinancing or at maturity will equal the total amount of the secured 
creditor’s debt as of the confirmation date less any payments made since confirmation of 
the plan. 

II. THE MECHANICS OF MAKING AN 1111(b) ELECTION-AND CALCULATION 

A. Making the Election 

1. Bankruptcy Rule 3014 provides that an 1111(b) election may be made at 
any time prior to the conclusion of the hearing on the disclosure statement or within such 
later time as fixed by the court.  Failure to make a timely election may bar the election 
from being made at a later time.  See In re Town Centers Develop. Co., 516 B.R. 439, 
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445 (E.D. Mich. 2014) (creditor would have been entitled to make an 1111(b) election 
with respect to that portion of collateral not being sold but failed to timely do so). 

2. The election must be in writing and signed unless made at the hearing on 
the disclosure statement. 

3. A secured creditor cannot withdraw its section 1111(b)(2) election “unless 
a proposed modification” to a debtor’s plan is “objectively and materially adverse to the 
creditor.” Additionally, a secured creditor’s knowledge about a proposed modification 
and its effect on the creditor can preclude the creditor from withdrawing its election.   In 
re Bloomingdale Partners, 155 B.R. 961, 971 (Bankr. N.D. Ill. 1993). 

4. While the election is made as a class, in most instances a secured creditor 
is classified in its own class, so it in fact is the one making the election. 

B. Example of the Economics of the Election 

1. Hypothetical of recovery without a section 1111(b) election. 

a. Creditor holds an allowed claim of $10 million.  

b. The claim is secured by a lien on property valued at $6 million.  

c. The creditor’s claim is bifurcated in the plan into a secured claim 
of $6 million and an unsecured claim of $4 million.  

d. The plan proposes to repay the secured claim through a single 
payment at the end of the first year of the plan, and provides for a 10% payment on the 
unsecured claim. 

e. The single payment of the secured claim will include interest at 5% 
for a total payment of $6.3 million. This payment satisfies the debtor’s obligation under 
section 1129(b) to repay the present value of the secured claim. If a section 1111(b)(2) 
election is not made, the plan may be approved by the court.  

f. An additional payment of $400,000 would be made on the 
unsecured claim, for total payments of $6.7 million. 

2. Hypothetical of recovery with a section 1111(b) election. 

a. If a section 1111(b)(2) election is made the plan as proposed above 
cannot be confirmed.  

b. Once the election is made, the debtor is required to treat the 
bifurcated claim as a single secured claim, the value of which is $10 million.  
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c. The debtor now has the to make payments on the secured claim 
totaling at least $10 million.  

d. To meet this obligation, the debtor will have to amend its plan. The 
debtor cannot afford  to increase the payment at the end of year one to $10 million but it 
may be feasible to seek to extend the repayment term as far out as the court would 
approve, provided that the total payments during that period of time total at least $10 
million. Consider the following 

i. $500,000/year for 20 years at a 5% discount rate equals $10 
million, and has a present value of $6,231,105.17.  This may be confirmable 
assuming the interest rate is proper and the plan is feasible because the present 
value equals or exceeds the current value of the property. 

ii. $500,000/year for 20 years at a 6% discount rate equals $10 
million in total payments but has a present value of $5,734,960.61, which is less 
than the current $6 million value of the property.  This would not be confirmed. 

3. Limits to extending loan to meet cumulative payment requirement 
equaling the total claim. 

a. A debtor will usually want to extend payments as long as possible.  

b. If the term is extended long enough the total payments required 
under section 1111(b) intersect with total amount of the stream of payments with a 
discounted present value that equals the value of the collateral.  Such a plan would meet 
the requirements of section 1111(b)(2) because the debtor could affirmatively answer that 
the discounted value of all future plan payments equal the present value of the creditor’s 
security interest in the collateral, and the total plan payments, including principal and 
interest, total at least the amount of the allowed claim. 

c. Courts will often limit the term of a loan.  For example, repayment 
may be based on a 20 year amortization but the repayment term may provide for a 
balloon payment at year 8 year with contemplated refinancing.  In this instance, a secured 
creditor with a substantial collateral deficiency will benefit by making the election which 
will result in payoff of the secured creditor’s total dollar amount owing in full although 
interest will not have accrued on the value of its claim to the extend it exceeds the value 
of the collateral at the time of confirmation of the plan. 

d. If a plan allows repayment over too long a period of time, or if the 
contemplated payments to be made under the plan are too large, a court might not 
approve a plan based on feasibility. “The test for feasibility is whether the plan is likely 
to be followed by the liquidation, or the need for further financial reorganization of the 
debtor or any successor to the debtor under the plan, unless such liquidation or 
reorganization is proposed under the plan.” In re Sunflower Racing, Inc., 226 B.R. 673, 
689-90 (D. Kan. 1998). When determining a plan’s feasibility, a court must “scrutinize 
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the plan carefully to determine whether it offers a reasonable prospect of success and is 
workable.” Id. (citation omitted). If a deferred payment plan has a term that is nearly ten 
years, it will be closely scrutinized. Id. “The longer a debtor proposes a payout, the more 
difficult it may become to prove distant future ability to service debts.” Id. citing In re 
White, 36 B.R. 199, 205 (Bankr. D. Kan. 1983).  The feasibility requirement may also fail 
if there is lack of evidence that a refinancing assumption is realistic.  See In re Sparkle 
Stor-All Eaton Twp., LLC, 2011 WL 4542709, *7 (Bankr. N.D. Ohio Sept. 28, 2011). 

C. Example of How Adjusting Payment Terms Can Meet 1111(b) Requirements 

1. The following hypothetical example from the bankruptcy court in North 
Dakota, contained in a decision issued during the farm crisis days of the 1980’s when 
1111(b) elections were routinely made due to the depressed value of land and other 
collateral, provides another instructive example of how 1111(b) works in practice. 

a. “[O]nce an 1111(b) election has been made the creditor must 
receive the greater of deferred payments equal to the full amount of its allowed claim 
without including the time value of money, or payments with a present value as of the 
date of the plan equal to at least the value of the creditors’ interest in the estate’s interest 
in the collateral. [citations omitted]  A plan which proposes to pay an electing creditor 
only the value of its collateral is not confirmable when the proposed payments do not 
total at least the full amount of the creditor’s claim. [citation omitted].  The amount that is 
greater, between the total of the payments necessary to provide a creditor with the present 
value of the collateral and the total amount of a creditor’s claim, switches depending 
upon the length of the term and the interest rate used to calculate the payments.  For 
example, assume a piece of real estate is worth $50,000 upon which a creditor electing 
under section 1111(b) holds a $120,000 secured claim.  If the debtor proposes to pay the 
creditor the present value of its collateral $50,000 over twenty years at 10% interest the 
annual payments would be $5,873.  Twenty payments of $5,873 totals $117,460, which is 
less than the total amount of the creditor’s claim.  Under this scenario the debtor would 
be required to pay $6,000.00 annual payments ($120,000.00 total claim  twenty annual 
payments =$6,000.00 annual payment) to comply with the “greater of the two” 
requirement.  If, however, the terms of the payment are stretched out over twenty-five 
years the annual payments toward the present value of the collateral would be $5,508.  
Twenty-five payments of $5,508 total $137,700, which is more than the total amount of 
the creditor’s claim.  Thus under this second set of repayment terms the total of the 
payments necessary to pay the present value of the collateral is greater than the total 
allowed claim.” In re Kvamme, 93 B.R. 698, 700 (Bankr. D.N.D. 1988). 

III. THE 1111(b)(2) ELECTION AFFECTS VOTING 

A. The Unsecured Deficiency Claim Disappears 

1. Making the section 1111(b)(2) election affects a creditor’s voting rights. 
When an undersecured creditor makes the election, the creditor retains the right to vote 
its secured claim; however, because the unsecured claim is merged into the creditor’s 
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secured claim, the creditor does not retain the right to vote an unsecured claim. 
Therefore, making the election may affect a creditor’s ability to “block” or “knockout” a 
debtor’s plan, by preventing the unsecured class from accepting the plan-or by becoming 
the one necessary accepting class to allow the court to proceed to cramdown.  Some 
considerations to keep in mind when determining whether to make the section 1111(b)(2) 
election include: 

a. whether the collateral is likely to appreciate or depreciate over the 
duration of the plan; 

b. whether the collateral has been correctly valued given the 
collateral’s worth to the debtor as opposed to the market; 

c. the likelihood the debtor can or will sell the collateral during the 
repayment term under the plan;  

d. the likelihood of receiving payments on the unsecured claim and 
the amount of such payments; 

e. the likelihood of the debtor defaulting; 

f. whether the secured creditor’s rejecting votes absent the election 
will block plan confirmation; 

g. whether the election will require a repayment term that is too long 
and speculative so that feasibility is in doubt; 

h. whether election will require a repayment term that is not “fair and 
equitable.” 

B. 1111(b) Election Strategy 

1. A creditor may use the threat of election to negotiate a better payout under 
the plan. Using its vote as a negotiating piece, the creditor might agree to vote for plan 
confirmation only if it receives a favorable payout under the plan. Having negotiated a 
better payout, the creditor can then make the election and become the consenting 
impaired class required for confirmation.  

2. Conversely, when dealing with an uncooperative debtor, a creditor can 
make the election and become a rejecting class. The creditor can argue that the payments 
required under the election are either too large or require too long a term to be feasible 
for the debtor.  Or the creditor may argue that the mathematically required payments are 
not being made to satisfy both present value and total payment confirmation requirements 
to satisfy one making the election. 
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IV. 1111(b), SALE OF PROPERTY AND CREDIT BIDDING 

A. Election Not Allowed if a 363 or Plan Sale Because Creditor Receives Benefit of 
its Bargain Without It. 

1. Under section 1111(b)(1)(A)(ii) an undersecured, nonrecourse creditor’s 
claim will not be converted to a recourse claim if the property in which the creditor has 
an interest is sold under section 363 or will be sold under a plan. Under 1111(b)(1)(B)(ii), 
an undersecured, recourse creditor may not make the 1111(b)(2) election if the property 
in which the creditor has an interest is sold under section 363 or will be sold under a plan.  

2. The longstanding rational underlying these exceptions has been that, if the 
property is sold, the undersecured creditor will have the opportunity to credit bid at the 
sale of the property. Credit bidding protects the creditor up to the full amount of its claim. 
It also protects the creditor from potential undervaluation of its property by the court. See
In re Town Centers Development Co., 516 B.R. 439, 443 (E.D. Mich. 2014) (a creditor 
holding a recourse claim has the benefit of its bargain because it can credit bid or protect 
its rights in a sale under the plan through the confirmation process, and 1111(b) 
protection is unnecessary). 

3. The exceptions provided in 1111(b)(1)(A)(ii) and 1111(b)(1)(B)(ii) only 
make sense when the creditor is allowed to credit bid; however, four cases created a 
circuit split regarding the interpretation of Code section 1129(b)(2)(A). Two cases, one 
from the Third and one from the Fifth Circuit, upset the longstanding expectation 
regarding a secured creditor’s right to credit bid under section 1129(b)(2)(A). See In re 
Philadelphia Newspapers, LLC, 599 F.3d 298 (3d Cir. 2010); In re Pac. Lumber Co., 584 
F.3d 229 (5th Cir. 2009). Two consolidated cases heard by the Seventh Circuit, in 
contrast, upheld the creditor’s right to credit bid. See River Rd. Hotel Partners, LLC v. 
Amalgamated Bank, 651 F.3d 642 (7th Cir. 2011). The creditors in the Seventh Circuit 
case appealed. The Supreme Court granted certiorari and affirmed the Seventh Circuit, 
holding that a dissenting secured creditor has the right to credit bid in a sale proposed 
under a reorganization plan. See RadLAX Gateway Hotel, LLC v. Amalgamated Bank,
132 S. Ct. 2065 (2012). 

4. Of all the opinions written in these cases, Judge Ambro’s dissent in 
Philadelphia Newspapers has been the most widely respected1 among the bankruptcy 
community. In his dissent, Judge Ambro warned that disallowing a creditor to credit bid 
under 1129(b)(2)(A) would allow a stalking horse bidder “to acquire the debtor’s assets 
as cheaply as possible” and would “upset[] three decades of secured creditors’ 

1 See generally Jason S. Brookner, Pacific Lumber and Philadelphia Newspapers: The Eradication of A Carefully 
Constructed Statutory Regime Through Misinterpretation of Section 1129(b)(2)(a) of the Bankruptcy Code, 85 AM.
BANKR. L.J. 127 (2011); Daniel Keating, Radlax Revisted: A Routine Case of Statutory Interpretation or A Sub Rosa 
Preservation of Bankruptcy Law's Great Compromise?, 20 AM. BANKR. INST. L. REV. 465 (2012); Erik W. Chalut & 
Blair R. Zanzig, River Road: The Right Road for Selling A Secured Lender's Collateral Under A Chapter 11 Plan of 
Reorganization, 129 BANKING L.J. 173 (2012). 
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expectations, thus increasing the cost of credit.” Philadelphia Newspapers, 599 F.3d at 
337-38. He argued that section 1129(b)(2)(A) was ambiguous. Id. at 322. He further 
argued that a plausible interpretation of the statute was that each subsection of 
1129(b)(2)(A) set forth the specific requirements a plan proponent could take. Id. at 324. 
Because he believed section 1129(b)(2)(A) was ambiguous and allowed for more than 
one plausible interpretation, Judge Ambro argued that the specific statute should prevail 
over the general statute. Id. at 328-29. He further argued that the majority’s opinion was 
not only inconsistent with section 1111(b) and 363(k) of the Code, but also the legislative 
history of those sections. Id. at 332-336. Judge Ambro argued, while section 1111(b) 
does not directly reference section 1129(b)(2)(A) in its text, “it does make direct 
reference to the sale of property under a plan, an act specifically contemplated by 
§ 1129(b)(2)(A).” Id. at 334. As such, he concludes, “Sections § 1129(b)(2)(A) and 
1111(b) are thus best understood as alternative protections for the secured creditor: one to 
apply when its collateral is sold free and clear of liens, and the other to apply when its 
collateral is treated other than as a sale.” Id.

5. In RadLAX, 132 S. Ct. 2065, although the Supreme Court affirmed Judge 
Ambro’s dissenting position, they did not adopt his reasoning. Writing the opinion of the 
court, Justice Scalia stated the issue presented “an easy case.” Id. at 2073. As he saw it, 
the issue could be decided on narrow textualist grounds “using well established principals 
of statutory construction.” Id. “[F]inding no textual ambiguity” in the section 
1129(b)(2)(A), the Court declined to consider the history, policy, purposes of the Code, 
or other related Code provisions. Id. Because the Court did not apply a more 
comprehensive interpretive lens when deciding RadLAX, some argue that, while the 
outcome of the decision is correct, the reasoning upon which the decision was made is 
lacking: “Although Justice Scalia correctly analyzed the statutory construction issue, his 
failure to discuss underlying congressional intent and policy implications missed the 
larger point—the substantive merits of whether lenders should or should not, as a matter 
of law, be afforded the opportunity to credit bid when assets are being sold free and clear 
of liens.” Michael J. Hoffman, Radlax Gateway Hotel, LLC v. Amalgamated Bank: 
Examining the Importance of Credit Bidding at Chapter 11 Asset Sales, 50 HOUS. L. REV.
1223, 1232 (2013). 

V. ADDITIONAL SELECTED 1111(b) CASES AND ISSUES 

A. Inconsequential Value 

1. In re Wandler, 77 B.R. 728 (Bankr. D.N.D. 1987). 

Holding: The court held that inconsequential value did not mean no value. The 
court found that collateral with a value equal to 4% of the debt was 
inconsequential, and disagreed with the Baxley court: “If the inconsequential 
value language of section 1111(b) was meant to mean no value, then Congress 
would have so stated under the language of that section.”
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2.  In re Baxley, 72 B.R. 195 (Bankr. D.S.C. 1986). 

Holding: When determining inconsequential value pursuant to section 
1111(b)(1)(B)(i), the court held that property worth 8% of the total claim was not 
of inconsequential value and suggested that “the property securing the claim must 
be of no value for a creditor to be ineligible to make the election under 
§ 1111(b)(2).” 

3. In re McGarey, 529 B.R. 277, 282-84 (D. Ariz. 2015). 

Holding:  The court disagreed with Wandler, and held that in order to determine 
inconsequential value 1111(b) requires that the lien value be compared to the 
asset value. 

B. Application of Adequate Protection Payments 

1. First Federal Bank of California v. Weinstein (In re Weinstein), 227 B.R. 
284 (BAP 9th Cir. 1998) 

Holding: By making section 1111(b) election, lender gave up unsecured claim so 
debtor’s adequate protection payments should reduce the secured claim. 

C. Importance of Plan Language to Address Section 1111(b) Rights 

1. General Electric Credit Equities, Inc. v. Brice Road Developments, LLC 
(In re Brice Road Developments, LLC), 293 B.R. 274 (BAP 6th Cir. 2008). 

Holding: Either “Section 1111(b) premium” or payment of balance due on total 
allowed claim must be specifically provided for in a plan in order for a creditor to 
be sufficiently protected in a restructured note. 

2. In re Pamplico Highway Development, LLC, 468 B.R. 783 (Bankr. D.S.C. 
2012).

Holding:  No new notes were required where the plan specified the allowed 
amount of the secured claim, provided for specific monthly payments, and further 
provided that in the event of prepayment, a sale of the property, or a payoff at the 
balloon date the lender would receive a premium calculated by deducting from the 
total claim the amount of all payments to ensure full payment of the lender’s total 
claim. 

3. H&M Parmely Farms v. Farmers Home Admin., 127 B.R. 644 (D.S.D. 
1990).

Holding: While a sale subject to § 363(k) voids the 1111(b)(2) election when a 
creditor’s lien attaches to the proceeds, a plan that does not provide for sale in 
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compliance with § 363(k) leaves a creditor’s 1111(b)(2) election in effect and its 
lien attaches to the proceeds. “All proceeds derived from the sale must be applied 
to decrease the amount of [the creditor’s] lien on the debtor’s properties.” 

D. Interest and Attorney Fees 

1. In re Saguaro Ran Development Corp., et. al., 2011 Bankr. Lexis 2201 
(Bankr. D. Ariz. 2011). 

Holding: Creditors electing under section 1111(b) do not receive post-petition 
default interest because Bankruptcy Code section 502 prohibits claims for post-
petition unmatured interest in all other cases. Section 1111(b) protects 
undersecured creditors when collateral appreciates, but the election is not meant 
to prefer undersecured creditors’ unsecured claims over that of other unsecured 
claims. 

2. In re Idalia Roxana CASTILLO, 488 B.R. 441, 446-48 (Bankr. C.D. Cal. 
2013).

Holding:  While a creditor election under section 1111(b) may not accrue post-
petition interest on its claim, it is entitled to accrue post-petition attorney fees on 
its secured claim. 
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APPENDIX OF RELEVANT STATUTES 

11 U.S.C. § 1111(b) - Claims and Interests. 

(1)(A) A claim secured by a lien on property of the estate shall be allowed or 
disallowed under section 502 of this title the same as if the holder of such claim had 
recourse against the debtor on account of such claim, whether or not such holder has such 
recourse, unless – 

(i)  the class of which such claim is a part elects, by at least two-thirds in amount and 
more than half in number of allowed claims of such class, application of paragraph (2) of this 
subsection; or 

(ii)  such holder does not have such recourse and such property is sold under section 363 
of this title or is to be sold under the plan. 

(B) A class of claims may not elect application of paragraph (2) of this subsection if 
–

(i)  the interest on account of such claims of the holders of such claims in such 
property is of inconsequential value; or 

(ii)  the holder of a claim of such class has recourse against the debtor on account of 
such claim and such property is sold under section 363 of this title or is to be sold under the 
plan.

(2) If such an election is made, then notwithstanding section 506(a) of this title, such 
claim is a secured claim to the extent that such claim is allowed.

11 U.S.C. § 1129 – Confirmation of Plan 

1129(a)(7)(b)

With respect to each impaired class of claims or interests – 

(A)  each holder of a claim or interest of such class: 

(i)  has accepted the plan; or 

(ii)  will receive or retain under the plan on account of such claim or interest, property of 
a value, as of the effective date of the plan, that is not less than the amount that such holder 
would so receive or retain if the debtor were liquidated under chapter 7 of this on such date or; 

(B) If section 1111(b)(2) of this title applies to the claims of such class, each holder 
of a claim of such class will receive or retain under the plan on account of such claim 
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property of a value, as of the effective date of the plan, that is not less than the value of such 
holder’s interest in the estate’s interest in the property that secures such claims. 

11 U.S.C. § 1129(b)(2)(cramdown) 

For the purpose of this section, the condition that a plan be fair and equitable with respect 
to a class includes the following requirements: 

(A)With respect to a class of secured claims, the plan provides-- 

(i)(I) that the holders of such claims retain the liens securing such claims, whether the 
property subject to such liens is retained by the debtor or transferred to another entity, to the 
extent of the allowed amount of such claims; and 

(II) that each holder of a claim of such class receive on account of 
such claim deferred cash payments totaling at least the allowed 
amount of such claim, of a value, as of the effective date of the 
plan, of at least the value of such holder’s interest in the estate’s 
interest in such property; 

*    *    * 
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Voting Designation in Chapter 11 

A creditor’s right to vote on the plan is a fundamental right in a chapter 11 bankruptcy.  

In re Adelphia Communications Corp., 359 B.R. 54, 61 (Bankr.S.D.N.Y.2006).  To successfully 

confirm a plan, the debtor must obtain approval by a super majority of each class of claims, 

which under 11 U.S.C. § 1126 (c) requires that in classes entitled to vote, at least two-thirds of 

the dollar amount of the class and more than one-half of the number of allowed claims held in 

the class vote to accept the plan. 

Chapter 11 allows an entity to preserve value for its shareholders and creditors through 

the formation of a plan.  Courts have recognized that chapter 11 assumes creditors, like 

shareholders, will act or vote in a way that maximizes value not only for the estate but 

specifically for their interests as creditors.  Theoretically, a more valuable debtor is able to pay a 

larger dividend than a less valuable debtor.  When entities cast a vote disregarding their interests 

as creditors (or shareholders) and pursue some other agenda adverse to the estate and its 

constituencies, courts may scrutinize the motives behind the vote and in appropriate 

circumstances may designate or disqualify the vote under the authority of 11 U.S.C. § 1126(e), 

which provides: 

On request of a party in interest, and after notice and a hearing, the court may 
designate any entity whose acceptance or rejection of such a plan was not in good 
faith, or was not solicited or procured in good faith or in accordance with the 
provisions of this title. 

 
In this paper we examine the background to voting designation and some of the case law 

interpreting and applying section 1126(e) and its predecessor under the Bankruptcy Act. 

Voting Designation under the Bankruptcy Act 

The predecessor to section 1126(e) was adopted by Congress in 1938 in response to the 

decision in Texas Hotel Securities Corp. v. Waco Development Co., 87 F.2d 395 (5th Cir. 1936).   
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In Waco, Conrad Hilton purchased claims to block a plan of reorganization that would have 

given a lease on the debtor’s property to a third party. Id. at 397-99.  Prior to confirmation, an 

entity owned by Hilton held the lease and Hilton and his partners sought to force a plan that 

would once again put them in control of the operation of the hotel or otherwise reestablish an 

interest that they felt they had in the property.  Id. at 399.  The District Court refused to count 

Hilton’s vote but the Court of Appeals reversed, holding that the District Court lacked authority 

under the Bankruptcy Act to look into the motives of creditors voting against the plan.  Id. at 

400. 

In response to the Waco decision, Congress enacted the good faith clause as part of the 

Chandler Act of 1938, in Section 203 of Chapter X, as follows: 

 If acceptance or failure to accept a plan by the holder of any claim or stock is not 
in good faith, in the light of or irrespective of the time of acquisition thereof, the 
judge may, after hearing upon notice, direct that such claim or stock be 
disqualified for the purpose of determining the requisite majority for the 
acceptance of a plan.   

 
In re Pine Hill Collieries Co., 46 F. Supp. 669, 670 (E.D. Pa 1942). 
 
The new statute left to the courts the determination of what actions were “not in good faith” 

under the circumstances of each case.  Id. at 671.  In explaining the purpose and its application of 

the new statute, the Pine Hill court said:  

The new provision was intended to empower the court to disregard the dissenters, 
as well as assenters, not voting in good faith. It prescribes a standard of conduct 
defined by the elusive term ‘good faith’ which must be met under pain of 
disqualification. The test is plainly to be sought in the motives of the holder of the 
claims. 
 

Id.  In Pine Hill, the trustee moved for, and the Securities and Exchange Commission (“SEC”) 

supported, the disqualification of a creditor’s vote after the creditor acquired the entire amount of 

the second mortgage bond issue to be able to vote against the plan.  Id.  In its filing, the SEC 



684

2016 CENTRAL STATES BANKRUPTCY WORKSHOP

suggested that there was no good faith if assent is withheld to serve some “ulterior selfish” 

purpose.  The court accepted this test– to a certain extent – stating: 

If the emphasis be placed on ‘ulterior’ rather than ‘selfish’ this seems to be as 
practical a test as could be found. What is selfishness from the standpoint of those 
who derive no benefit from conduct under scrutiny often becomes enlightened 
selfinterest if viewed from the standpoint of those who gain by it. If a selfish 
motive were sufficient to condemn reorganization policies of interested parties, 
very few, if any, would pass muster. On the other hand, pure malice, ‘strikes’ and 
blackmail, and the purpose to destroy an enterprise in order to advance the 
interests of a competing business, all plainly constituting bad faith, are motives 
which may be accurately described as ulterior.  
 
Without attempting anything more than the suggestion already made as to what 
good faith means, it will be sufficient to say that a party, largely interested in the 
Debtor before his acquisition of controlling votes, who withholds consent to a 
plan primarily because he believes its consummation will be more injurious to his 
investment in the Debtor than liquidation, meets the standard of good faith.  
Further, that in the case of a party so positioned, there must be more evidence of 
an ulterior purpose than the mere fact that the controlling votes were acquired 
during the progress of the proceedings, without regard to their intrinsic value and 
for the purpose of defeating the plan. 
Id. [Emphasis supplied]. 

 
 The Supreme Court, in Young v. Higbee Co., 324 U.S. 204, 65 S.Ct. 594, 89 L.Ed. 890 

(1945), recognized a court’s ability to designate votes in cases involving stockholders whose 

purpose was to obstruct a fair and feasible reorganization in an effort to entice someone to pay 

them more for their interest than the share provided to the class of stockholders under the plan.  

In Young, two preferred stockholders, Potts and Boag, appealed the confirmation order on the 

basis of objections to allowance of the claims of junior indebtedness which left less available for 

the preferred stockholders.  324 U.S. at 206.  If they had been successful on the appeal, the value 

of the junior claims would have been reduced, increasing the value of the claims held by all the 

preferred stockholders as a class. Id. at 207.  During the appeal, Potts and Boag sold their claims 

and their rights under the appeal to the junior claim holders, Bradley and Murphy, for more than 

six times the market value of the stock at the time.  Id.  Furthermore, as part of the agreement, 
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Potts and Boag agreed to dismiss the appeal, which they did.  Id.  After an unsuccessful attempt 

to intervene in and pursue the appeal, Young, on behalf of the class of preferred stockholders, 

petitioned the court to require Potts and Boag to account to the debtor for the difference between 

what they received for their claims and the market value of the stock, or in the alternative, to 

require them to pay that amount over to the class of preferred stockholders.  Id. at 208.  While 

procedurally it was too late for voting designation in that case, the Court recognized the remedy 

under those circumstances and further recognized that the relief Young had requested under the 

circumstances may be appropriate. 

 Voting designation under the Bankruptcy Act involved an examination of the underlying 

motives of the holder of a claim and was invoked when the vote was made with an improper 

ulterior motive or other action that enabled the holder to obtain some benefit beyond its interest 

as a creditor or shareholder at the expense of the estate and other parties in interest.  That 

examination continues in cases under section 1126(e) of the Bankruptcy Code, and many of the 

principles developed in interpreting voting designation under the Act serve as the cornerstone to 

the analysis under the Code today. 

Voting Designation under the Bankruptcy Code 

 Under the Bankruptcy Code, courts are still tasked with differentiating between “ulterior” 

motives warranting designation and the self-interestedness with which all creditors assess and 

evaluate a plan.  When a creditor’s motive shifts from mere self-interest to “ulterior” motives 

courts scrutinize the motive behind the vote and if appropriate, designate votes.  However, 

because voting is a fundamental right in chapter 11, designation is viewed as a drastic remedy 

that is the exception, rather than the rule.  In re Dune Deck Owners Corp., 175 B.R. 839, 844 

(Bankr. S.D. NY 1995). 
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The mere pursuit of economic gain does not in itself indicate bad faith so long as the 

interest being served is that of the creditor as creditor, as opposed to the creditor in some other 

capacity.  In re Landing Associates, Ltd., 157 B.R. 791, 807 (W.D.Tex. 1993).  Furthermore, the 

determination of whether a creditor’s vote should be designated is inherently fact intensive and 

difficult to apply “for what appears to be an enlightened self-interest to a creditor may well 

appear to be an ulterior motive to the debtor.”  Id. at 803 .    The party seeking to designate a vote 

or votes bears a heavy burden of proof.  In re Adelphia Communications, 359 B.R. 54, 61 

(Bankr. S.D. NY 2006).  At least one court has determined that the ulterior or improper motive 

must be established as of the time of voting and the sole or primary goal in rejecting the plan 

must be to benefit the holder of the claim at the expense of other creditors.  In re GSC, Inc., 453 

B.R. 132, 161 (S.D. NY 2011).  If a creditor can articulate a valid reason for rejecting a plan, 

even if the rejection may also be consistent with the creditor’s non-creditor interests, courts are 

reluctant to invoke designation.  In re Lightsquared Inc., 513 B.R. 56, 92 (Bankr. S.D. NY 

2014), citing In re Figter Ltd., 118 F.3d 635 (9th Cir. 1997).   What sort of ulterior motives 

trigger designation is a question of law that is reviewed de novo, while whether a particular 

creditor has acted with an impermissible motive is a question of fact that is reviewed for clear 

error on appeal.  In re DBSD North America, Inc., 634 F.3d 79, 102 (2d Cir. 2011). 

In Dune Deck Owners, the court examined the case law applying section 1126(e) and 

found two types of bad faith developed by the case law: 1) when a claimant tries to extract or 

extort an advantage not available to other claimants in its class, or 2) when a claimant has an 

ulterior motive unrelated to its claim, such as to obtain some collateral or a competitive 

advantage.  175 B.R. at 844.   The court recognized that the most common bad faith case is the 

“ulterior motive” case.  Id. The court further described  the badges of bad faith developed in the 
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case law, which may justify the designation of votes, including creditor votes designed to 1) put 

the creditor in control of the debtor;  2) put the debtor out of business or otherwise gain a 

competitive advantage for the creditor;  3) destroy the debtor out of pure malice,  or 4) advance 

the creditor’s interests apart from recovery under the proposed plan, such as obtaining benefits 

from a third party under a private agreement conditioned on the debtor’s failure to reorganize .  

Id. at 844-45.   

Badges of Bad Faith—Exacting Payment 

A claimant who threatens to oppose a plan or hold off confirmation in an attempt to exact 

more than it would under the plan, may be found to have acted in bad faith.  In In re 

Featherworks Corp. 25 B.R. 634, (Bankr. E.D. NY 1982), aff’d sub nom, Matter of 

Featherworks Corp., 36 B.R. 460 (E.D. NY 1984), a creditor initially voted against the plan but 

attempted to change its vote after receiving a $25,000.00 payment from the debtor’s affiliate.  

Until the creditor received the payment it had voted against the plan, and the plan could not be 

confirmed without the change in the creditor’s vote.  Id. The court refused to allow the creditor 

to change its vote under the circumstances. Id. at 640.  In its decision the court described the 

importance of maintaining the Code’s built-in controls as follows: 

The bankruptcy laws extend extraordinary relief to insolvent debtors by 
permitting them to slough off their debts and continue in operation, provided their 
creditors agree to that course of action.  The Code depends upon the self-interest 
of the creditors to act as a barrier against abuse of the bankruptcy laws.  If a 
majority in number and amount of all creditors vote for a plan, there is good 
reason to believe that that plan is in the best interest of all creditors, since it would 
not receive such a vote otherwise.  However, if any creditor receives some special 
consideration peculiar to him, his vote is no longer disinterested and unbiased and 
the Code’s built-in controls are neutralized. 

Id. at 641. 
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Badges of Bad Faith— Control of the Debtor 

In In re Allegheny International, Inc., 118 B.R. 282 (Bankr. W.D. Pa 1990), the creditor 

Japonica, purchased claims for the purpose of influencing the vote on the debtor’s plan and its 

own competing plan.  Japonica was not otherwise a pre-Petition creditor, but only became a 

creditor by virtue of the purchases, which occurred shortly before the debtor filed its plan and 

disclosure statement.  Id.  Furthermore, Japonica filed a competing plan in the case.  The court 

recognized that although the mere purchase of claims for securing the approval or rejection of a 

plan does not per se amount to bad faith, when the purpose is to further an interest other than an 

interest as a creditor, the purchase does amount to bad faith. Id. at 289, citing In re P-R Holding 

Corp., 147 F.2d 895 (2d Cir. 1945).   In Allegheny, the court found that the creditor purchased a 

blocking position so the creditor could take control of the debtor, and it needed to be able to 

block the debtor’s plan to do so.  Therefore, the court found that Japonica acted in bad faith and 

designated its votes.  Id. at 290.   The Allegheny court recognized that Japonica did not have to 

become a creditor in the case but chose to do so and for an ulterior motive. 

In In re DBSD North America, Inc., 634 F3d 79 (2nd Cir. 2011), the Court designated the 

votes of a competitor who overpaid to purchase claims in order to propose its own plan.  The 

court found that like the creditor in Waco, DISH Network Corporation (“DISH”) was less 

interested in maximizing the return on its claim than obstructing the reorganization process for 

its own outside gain.  Id. at 104.  Most damaging to DISH was an internal memo that showed a 

desire to obtain a blocking position and “control of the bankruptcy process for this potentially 

strategic asset”.  Id. at 105. 
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Badges of Bad Faith—Running the Debtor out of Business 

In In re MacLeod, 63 B.R. 654 (Bankr. S.D. Ohio 1986), the dissenting creditors were 

former employees of the debtor who had formed a competitor of the debtor while still employed 

by the debtor.  The amount of the claims for any one of these dissenters was nominal compared 

to the total claims of other unsecured creditors.  However, the dissenters sent multiple letters to 

the court in an attempt to persuade the court that the debtor should no longer exist to do business.   

The court determined that the employees cast their votes for the purpose of destroying or injuring 

the debtor and its business so the competing business interests could be furthered.  Id. at 655.  As 

a result, the court designated the dissenters’ votes.  Id. 

Badges of Bad Faith--Benefiting Outside of the Plan 

In In re Dune Deck Owners Corp., 175 B.R. 839 (Bankr. S.D. NY 1995), the debtor was 

the lessee of a ground lease and owned an apartment building.  The apartment building was 

largely a vacation resort and shareholders either used their units or rented them to vacationers 

through the summer months.  The property is subject to a recorded Declaration by which the 

debtor’s tenants were granted certain rights of way for ingress and egress and use and enjoyment 

of common areas.  Id. at 841. At the time of the filing, the debtor’s property, together with its 

rents, issues and profits secured a loan of approximately $3 million held by Marine Midland 

Bank, N.A. (“Marine”).  The debtor valued its property at $1.6 million so Marine had a large, 

undersecured claim.  Prior to the case, the debtor defaulted on the underlying note and Marine 

commenced a foreclosure action. Dune Deck Acquisition Corp. (“DDAC”) agreed to purchase 

Marine’s interest prior to the bankruptcy filing but the agreement was not consummated at the 

time of the filing.   
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Immediately after the filing of the case, DDAC assigned its rights under the purchase 

agreement with Marine to KHD Acquisition Corp. (“KHD”) for $1.8 million, the amount it was 

required to pay Marine.  Id. at 841. The assignment from DDAC to KHD contained provisions 

relating to the Declaration that clearly benefitted KHD and not the debtor or its creditors.  For 

example, if the plan failed so that KHD could foreclose on its interests, and KHD was the 

successful bidder at the sheriff’s sale, it agreed to terminate the Declaration.  Under those 

circumstances, DDAC would pay KHD a bonus of $100,000.  Id. at 846. If KHD was not the 

winning bidder but the purchaser at sale bid enough to satisfy KHD’s secured claim of nearly $3 

million, then KHD would pay to DDAC $100,000 but would still have profited by the sale.  Id.  

The court recognized that under the Assignment, KHD had nothing to lose and much to gain by 

opposing the plan and foreclosing on its mortgage against the debtor’s property. Id. 

 After KHD obtained the assignment, litigation increased, particularly over the use of 

cash-collateral.  Eventually, KHD filed a motion to dismiss the bankruptcy case, which was 

denied after the court determined that the issues raised in KHD’s motion were better suited for a 

confirmation hearing.  In an attempt to control the plan confirmation process,  KHD purchased 

seventeen unsecured claims – more than half of the number of claims in the class--after the bar 

date had passed.  In response, the debtor sought to designate KHD’s vote.  The court found that 

there was enough to suggest KHD had ulterior motives to warrant an evidentiary hearing on the 

matter as part of the plan confirmation hearing and stated: 
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In the final analysis, the Court must decide whether KHD’s opposition to the 
Second Plan stems from its business judgment that its secured claim faces better 
prospects through foreclosure than under the Debtor’s plan, or on the other hand, 
derives from a desire to reap the obvious and potential benefits for itself or DDAC 
that come with foreclosing the mortgage and terminating the Declaration.  
Consequently, the fact that KHD has purchased a blocking position does not 
necessarily grant it veto power over the Second Plan, or render the Second Plan 
unconfirmable as a matter of law. 

Id. at 846-847. 

Conclusion 
 
The circumstances around whether a court will invoke voting designation will be 

evaluated on a case by case basis.  Given the fundamental right to vote on a plan, courts are 

hesitant to designate votes under 11 U.S.C. § 1126(e) except in response to egregious conduct 

that threatens the core chapter 11 principles found in the Bankruptcy Code. As long as a claimant 

can identify a valid reason for its vote, courts will be reluctant to invoke voting designation, even 

if another non-creditor related reason appears to be present. 

4838-3311-6464, v.  1 




