Great Debates

Paul M. Nussbaum, Moderator
Whiteford Taylor Preston, LLP: Baltimore

Resolved: A structured dismissal that violates the absolute

priority rule should never be permitted.
Pro: Craig Goldblatt
WilmerHale; Washington, D.C.

Con: Hon. Kevin J. Carey
U.S. Bankruptey Court (D. Del.); Wilmington

Resolved: Asset sales under § 363 should lawfully be free

and clear of successor-liability claims.

Pro: Hon. Robert E. Gerber (ret.)
U.S. Bankruptcy Court (S.D.N.Y.); New York

Con: William P. Weintraub
Goodwin Procter LLP: New York
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QUESTION PRESENTED

Whether a Chapter 11 case may be terminated by a
“structured dismissal” that distributes estate property
in violation of the Bankruptey Code’s priority scheme.

@)



AMERICAN BANKRUPTCY INSTITUTE

PARTIES TO THE PROCEEDING

Petitioners, appellants below, are Casimir
Czyzewski, Melvin L. Myers, Jeffrey Oehlers, Arthur
E. Perigard, Daniel C. Richards, and a certified class of
all others similarly situated.

Respondents, appellees below, are Jevie Holding
Corp.; Jevic Transportation, Inc.; Creek Road Proper-
ties, LLC; the CIT Group/Business Credit, Inc.; Sun
Capital Partners, Inc.; Sun Capital Partners IV, LP;
Sun Capital Partners Management IV, LLC; and the
Official Committee of Unsecured Creditors.

(i)

89



90

BANKRUPTCY 2016: VIEWS FROM THE BENCH

TABLE OF CONTENTS

Page
QUESTION PRESENTED......coiiiicireenereeeecresrenns 1
PARTIES TO THE PROCEEDING .......ccoevererverernnee. ii
TABLE OF AUTHORITIES .....oooieeeteeeeeceeeeeeeene vi
OPINIONS BELOW ...ttt seeeesnenne 1
JURISDICTION ...ttt 1
STATUTES AND RULES INVOLVED..................... 2
INTRODUCGCTION ...ctiiiteteeeteseseetsrestesveses e snesnenes 2
STATEMENT ...ttt 4
[. STATUTORY BACKGROUND...ccccvertretrreeeneernereneeenes 1
A. The Structure And Purpose Of Bank-
FUPLCY cvteeereeicrersieeeseeessrtesseeesseeesseessssaesssessssaesnns 4
B. The Priority Scheme........ccccovevvivvirvienenenininnnee. 8
II. THE JEVIC BANKRUPTCY .coccereuerruerernrensnenersnessuesneens 10
A. Jevic’'s Bankruptcy Filing And The
Fraudulent Transfer Suit .......cccceceeverveeveervenenne. 10
B. The Settlement And Structured Dis-
TNISSAL .eeeereeieeeeteceeceeee ettt saeeanens 14
C. APPEAl.iiiieteeettetr e 17
SUMMARY OF ARGUMENT. ..ottt 19
ARGUMENT ...ttt nas 21
I. STRUCTURED DISMISSALS MUST RESPECT
THE CODE’S PRIORITY SCHEME .....coeeeurenvencneenennene 21
(iii)



AMERICAN BANKRUPTCY INSTITUTE

v

TABLE OF CONTENTS—Continued

A. A Distribution Of The Debtor’s Estate

Under A Plan Or In Chapter 7 Must
Comply With §507, And A Dismissal
Must Reinstate Creditors’ Prebank-
ruptcy Property Rights.......ccceeevveeueennene

1. The Chapter 11 plan.........ccceeuveuennene
2. Conversion to Chapter 7...................
3. DismiSsal c.coceeverververeeereneeeeeeeeeeene

No Other Provision Of The Bankruptcy
Code Or Rules Grants Authority For A
Priority-Skipping Structured Dismissal

1. Settlement.. e eeeeeeeeeeeeeeeeeeeeeeenenn.
2. DiSmISSal cccoevviieiieiiiieeeeeeeeeeeeeeeeeene

The Bankruptcy Code’s Intricate Pri-
ority Scheme And Limited Options For
Exiting Chapter 11 Foreclose A Priori-
ty-Skipping Structured Dismissal..........

1. The Bankruptey Code’s specific
provisions governing distribution
of estate assets trump general pro-
visions permitting settlement and
diSISSAL ..eeveereeererereeereeeeeeeeee

2. 'The bankruptcy court’s “equitable”
powers do not authorize depar-
tures from the priority scheme........

Page

91



92

BANKRUPTCY 2016: VIEWS FROM THE BENCH

A%

TABLE OF CONTENTS—Continued

Page

II. A CONTRARY RULE WOULD THREATEN
THE JUDGMENTS CONGRESS MADE IN §507
AND WourLp INVITE CoOLLUSION To

SQUEEZE OUT DISFAVORED CREDITORS................

A. The Priority Scheme Plays An Essen-

tial Role In Chapter 11......ccccoevveveeceecieerennne.

B. Compliance With The Priority Scheme

Promotes Settlement........eeeeeeeeeeeeeeeeececneeeeeeen.

C. Allowing Priority-Skipping Struc-
tured Dismissals In “Rare” Cases Is

Untenable... . eeeeeeeeeeeeeeeeeeeceeeeeeeeeeeeens 52
CONCLUSION ottiieeeeeeeeeeereeeeeeeeereseesseessssseessssssssseses 56
APPENDIX
11 U.S.C.

§108 e eeeeeeeeeeeeeeeeeeeeeeeereeeeeeesenraeseeeesnnaaeseeeennraeasanas la
N 0L TSROSO RRRRRRR 2a
S ettt e eeeeeeeeeeeertaeeeeeesenaaeseeeennaaeasanan 4a
§308 e eeeeeeeeeeeeeeeeeeeeeeeeeeeeteeeeeesennraeseeeesantaeseeennnraeesaans ba
S0 T eeeeeeeeeeeeeeeeeeeeeeeeeeeeesnaeeeseeesntaaeeseesssaeaeeseennntaeaaas 11a
ST26 e eeeeeeeeeeeeeeeeeeceeeereeeesesseesseeesssseassseessasseesssesssnnsasaeas 18a
S0 L2 ettt ettt e e e e e ertaeeeeee s naeeeeeesnnnraeaaas 22a
§1129 ettt ee e eeeeeeeeeeataeeeeesennaaaeeeeseenaaeaaas 25a
Fed. R. BanKkr. P. 9019 ... eeeeeeeceeeeeeeeeeeeeeeeesanee 33a



AMERICAN BANKRUPTCY INSTITUTE

vi
TABLE OF AUTHORITIES
CASES

Bank of America Trust & Savings Assn v.
203 North LaSalle Street Partnership,
526 U.S. 434 (1999) c.covvevrrtrirenrereerereneeneeeeenes 24,

Blue Cross & Blue Shield Assn v.
American Express Co., 467 F.3d 634
(T CIr. 2000) .. eeeeeeieeeeeeeeeeeeeeeeeeeeeeessssessssesssssseses

Butner v. United States, 440 U.S. 48 (1979) ......ueeeuueene.

Case v. Los Angeles Lumber Products Co.,
308 U.S. 106 (1939) .cvevverrirerrenrenreeresesreneeseeeeeesenne

D. Ginsberg & Sons, Inc. v. Popkin, 285
U.S. 204 (1932) ccvereeeieereereeteeeeneeteseesesessesseseesesnens

Dawvis v. Michigan Department of Treasury,
489 U.S. 803 (1989) ..cvevverrirerrerrenreeeesesesseseeeeessenns

Hartford Underwriters Insurance Co. v.
Union Planters Bank, N.A., 530 U.S. 1
(2000) «.eeeeneereiereeerenteeteeste et saeesse st senees 39,

Hinck v. United States, 550 U.S. 501 (2007).......ccuveu...

Howard Deliwery Service, Inc. v. Zurich
American Insurance Co., 547 U.S. 651
(2006) c.vevrerrerreeesrenrentetsesessesseseeessessessessssessessessesaesens

In re AWECO, Inc., 725 F.2d 293 (5th Cir.
L9BA) ettt aan 18,

In re Braniff Airways, Inc., 700 F.2d 935
(Bth Cir. 1983)...ccueeueieieenereetreeereteseeeeeseeeeeeeeaens

In re Cajun Electric Power Cooperative,
119 F.3d 349 (5th Cir. 1997) ...ccceveveveerrerenenreeenenne

93



94

BANKRUPTCY 2016: VIEWS FROM THE BENCH

vii

TABLE OF AUTHORITIES—Continued

Page(s)

In re Chrysler LLC, 405 B.R. 84 (Bankr.
NI D T T A% 101 ) T 33

In re Continental Airlines, 203 F.3d 203
(BA Cir. 2000) c.eeeeeeeeeeeeeeeeeeeeeeeeeeereeeseeseeeeeesssesssssseeses 54

In re Continental Air Lines, Inc., 780 F.2d
1223 (5th Cir. 1986)..c.ueeeieeeeeieieeeeeeereeeeeseeeeeesseeeeennne 34

In re General Motors Corp., 407 B.R. 463
(Bankr. S.D.N.Y. 2009) ....ccoovveireeeeerereeereeneennns 33, 51

In re Hutch Holdings, Inc., 532 B.R. 866
(Bankr. S.D. Ga. 2015)....uuueiiiiieieeeeeeeeeeeeeeeeeesseeeenns 49

In re Income Property Builders, Inc., 699
F.2d 963 (9th Cir. 1982) ..eeeeveeeeeeeeeeeeeeeeeeeeeeeeeaeeenn 28

In re Iridium Operating LLC, 478 F.3d 452
(216 W O 1 2 L0 ) 18

In re Jevic Holding Corp., 492 B.R. 416
(Bankr. D. Del. 20183)...uueeeeiieeeeeeeeeeeeeeeeeeeeereeeeeeens 11

In re Jevic Holding Corp., 496 B.R. 151
(Bankr. D. Del. 2018)....ueeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 11

In re Lawsam FElectric Co., 300 F. 736
(S.DNLY . 1924) ettt eeesaeeeeeaeeeeas 46

In re Lionel Corp., 722 F.2d 1063 (2d Cir.
1983 eeeeeeeeeeeeeeeeeeteeeeetreeeesareessareeessareesssaresssanes 33, 34
In re Martin, 91 F.3d 389 (3d Cir. 1996) ........cuuueeuueen.... 33
In re Moore, 608 F.3d 253 (5th Cir. 2010)........cccueeveen.... 33

In re PWS Holding Corp., 303 F.3d 308 (3d
G 2002) eeeeeeeeeeeeeeeeeeeeeereeeeeeeesssreeesseesssssessssssssssseses 17



AMERICAN BANKRUPTCY INSTITUTE

viii

TABLE OF AUTHORITIES—Continued

Page(s)
In re Roth American, Inc., 975 F.2d 949 (3d

Cir. 1992).ciiieeeerereetrreeesere st e e sae s 33
In re Sadler, 935 F.2d 918 (7th Cir. 1991) .......... 29, 35, 36
In re Westpoint Stevens, Inc., 333 B.R. 30

(S.D.NLY. 2005) ccccueereeienerrenienresreeseenesseeseessesssessens 34
Wiese v. Community Bank of Central Wis-

consin, 552 F.3d 584 (7th Cir. 2009)......ccveeveeneennen. 35
In re Zale Corp., 62 F.3d 746 (5th Cir. 1995)................. 32
Kansas City Terminal Railway v. Central

Union Trust Co. of New York, 271 U.S.

445 (1926) eeereereeererreneriresieseessesssessesssesssessesssesaes 48, 50
Kelly v. Robinson, 479 U.S. 36 (1986) .....ccccceerveenne 23,39
King v. Burwell, 135 S. Ct. 2480 (2015) .....ccceevveerereennen. 38
Law v. Siegel, 134 S. Ct. 1188 (2014)...ccceeevervrnnnee. 21,43
Lowisville Trust Co. v. Louisville, New

Albany & Chicago Railway, 174 U.S.

674 (1899) wveeeeeecrereerteserrtestesressees e e saessaesaesaessaesas 47
Marine  Harbor  Properties, Inc. V.

Manufacturers Trust Co., 317 U.S. 78

(L942Z) ettt see s e st e saessesae e s e e ae s 48
Morales v. Trans World Airlines, Inc., 504

U.S. 374 (1992) ceeeereeeeeetesteereeeee e e creseesve e e 38
Morton v. Mancari, 417 U.S. 535 (1974) .....cceveerveennenee. 38
Northern Pacific Railway v. Boyd, 228

U.S. 482 (1913) eevverrerireererreseneseeresressesesseesaenne 47,48

95



96

BANKRUPTCY 2016: VIEWS FROM THE BENCH

X

TABLE OF AUTHORITIES—Continued

Page(s)
Northview Motors, Inc. v. Chrysler Motors
Corp., 186 F.3d 346 (3d Cir. 1999) .....ccoevveverereennnne. 33
Norwest Bank Worthington v. Ahlers, 485
U.S. 197 (1988) wcoveererrrerrerrereeneeeeesresresseneens 9, 25,42, 48

Official Committee of Unsecured Creditors
of Cybergenics Corp. ex rel. Cybergen-
1cs Corp. v. Chinery, 330 F.3d 548 (3d
Cir. 2008).ucuiiieeenrenreteereneesteteesessesteseesesessessessesasnens 12

Protective Committee for Independent
Stockholders of TMT Trailer Ferry,
Inc. v. Anderson, 390 U.S. 414 (19698)................ 31, 32

RadLAX Gateway  Hotel, LLC .
Amalgamated Bank, 132 S. Ct. 2065
(2012) ceereereeereerreereeeseese et eens 38, 40, 41, 50

United Savings Assn of Texas v. Timbers
of Inwood Forest Associates, 484 U.S.

365 (1988) ceveuvreerrerrerreereresresteteeeesseseeseeeenenns 22, 38, 39
United States v. Embassy Restaurant,

Inc., 359 U.S. 29 (1959) ..ccveverrererrerrerenreceeesene 10, 45
United States v. Fausto, 484 U.S. 439

(L98B) cevereeenererrenrenteteesessestesteessessessessessssessessessesassens 38
United States v. Noland, 517 U.S. 535

(1996) ettt sre st e eenes 42,43, 45
Whitman v. American Trucking Assns,

531 U.S. 457 (2001) c.veeverereererrerrereeeeeeeseesseseeeeennes 41



AMERICAN BANKRUPTCY INSTITUTE

X
TABLE OF AUTHORITIES—Continued
Page(s)
STATUTES, RULES, AND REGULATIONS

11 U.S.C.
g 03 S 2
S10B(2)(9) eveeereeeereeeeeeereeeeeeeereeesareesreeesaresssesssaressanes 9
S 015 Y 2
N (01516 14, 20, 42, 43
F 23] | SRR 31
37 2,14, 35, 37
IS8 Q) IR PASSTM
T/ 14 o) 16 1 1 = 3 T 28
SB349(I0)(B) cuveeereerereeereeeereeeeeeeerteseeeessseessseeessseesssneesns 28
T 63 SRR 9
3167 6 1 26
672 €. ) R 6
N § 72 () U 6
167216 | R 9
SBO2(A)(1) cuvreeerreeerreerreiereeereeeerreerreesseeessreeessreessneenns 39
§B03 it esareens 2,29, 32, 33,34
{61 o) R 20, 33, 34
SBO3(0)(1) cuvreerreeereeeereeeieecsreecrrecsreesreeesareeessreesaneens 33
§B03(C)(1) currierreieriecerrecrreeereecrreeerreessreeereeessreeas 26, 33
N $ 11 (<) R 9
SBO04(R) cuveeerreinreierrecreeecreesre et csreessreesbeeesaseesaneeens 26
SBO4(A) cuveeerreeerreieieectreceie e et esreeere e 46
41516 ) SRR 26
NI 61510 o) RSN 26
6151 )16 ISR 26
N ES 10 SRR 6
S 10/ 6
SB0Z2(I0)(1) cuveeerreeereieiereiereeesreeerreerreesreeessreeessreessneenns 41
L 105 TSRS 43
§50B(I0) cuveeerriiereeirricnrrecrtreesreeesreessreesareessseeesareeas 26, 46

97



98

BANKRUPTCY 2016: VIEWS FROM THE BENCH

X1

TABLE OF AUTHORITIES—Continued

Page(s)
§503(D)(2) cvvererrerrererietisresreseseeteseessessesssseessessessesaes 31
§506(0) cuevrereererrereeieterreseseseeeetestesresses s e saesseseesaesaes 39
§D06(C) cveevrrrerrerrerererreesressesesesssessessessessassesssessessassasaes 39
8007 criteteerereneeeeseesresese st e esaesee s e s a e e e aesaasnas passim
§50T(2)(2) vevveererrerererreerresreseseeseeseessessenaens 10, 26, 31, 46
§50T(2)(4) weeveererrerereereecrenreseseereeseessesaenaens 10, 12, 45, 55
§50T(2)(5) wevreererrerrerereeresrecresreseseereeseessesaeneens 10, 45, 55
§50T(2)(6) veveererrerrererrerresreseseseeeessessessessessesssessessesees 55
SD0T(A)(T) weereererrererrerreerresreseseseeeessessessessesesssessessasees 55
§50T(2)(8) vevverrerrererrrrrresresreseereessessessessesesssessessasees 10, 15
8510 utieeteterererere ettt ettt se e aasaesaas 27
8510(C) cuverrererrerrerereeeenresreseseeeesessessessasssessessessassesses 43
8541(Q) cuvereererrerrereeieitesresreseeee e stesresre s e s nesaesaesaenns 5,33
8541(2)(1) cevreererrerereeeerresreseseseeeestesresresseseessessesseees 31
§541(2)(3) ceveereereererereetesrerte et saeas 15, 31, 37
§541(2)(6) veveererrerreeeereiesreseseereeseesresaenaens 15, 16, 31, 37
SDA4 .ttt st r s 5
8544(D) cuvetereereerereeeetete ettt aas 12,13
SDAT ettt ettt sa et st e e e a e e nes 5
SDA8.c. ettt ae e s 5,13
8D48(Q) cuveureererrenrererreerresresresesesssesaestessessassessessessessesaes 12
STOL ettt e e et ste st re e e e e s 5
§T04(Q) cuveurereereerereeeereertestesresesseeseesseseessessassessessessensenes 6
§T04(2)(1) veereererrerereereresreseseseeeesaesressesseseessessessesees 26
QT2 ettt ettt a e 6
QT2 ettt 9, 26, 27
Q726 . eeeeeeeeeeeeeereeeeee e e cte e s e e e e e e et esaesae e e nneaenens 2,6
§T26(Q) cuveerereereerereeeereertesreseeresssestessessessessessessessassesses 27
§T26(2)(1) veereereereeeeeereresteseseeeereesresresresaeeeeaesaenns 9,27
§726(2)(2) veveereereeeeeereeerecreseeee e e sre e e s e e ae e s 9,27
§726(2)(6) veuveereereererreeeeirecreeteseseseeseessessessessessessessesenes 9
§T26(10) cueeurereereereeeeeecteeteete s e e et e te e e e e e saestesseeaeens 27



AMERICAN BANKRUPTCY INSTITUTE

xii

TABLE OF AUTHORITIES—Continued

Page(s)
Q1106 eeueereeeieeeenrerteteesreseestet et e esseste e st e sessesseneenens 5
SLL0T(Q) cevverrererrrererresrerteeeessesseseesteessessesseneesenne 57,33
Q1108 cuieiererretrteeeententete e e essestet et e esaesseseeneas 26, 33
Q1112 ettt ettt se et ae st et 2
STT12(Q) ceruerrerrerreerererrenrereeeeesessessesseneesessessesseneas 26, 52
S1112(D) et 8, 14, 28, 30, 35, 52
STTIZ2(D)(L) ceevrererrerreteeeerenreseeeeesaesseseeeeessessessenene 26
STI2T ittt ettt 23
Q1122 ettt ettt et 23
Q1123 ettt sae sttt 23
S1123(2)(B)(A) cueeuerrerrereerereneeneeteeeeseeseeseeseeessesseeene 24
§1123(2)(5)(D) evreerrerrereieerenrenteteeseseseesteeeesaesseene 24
$1123(2)(B)(J) ettt 24
$1123(2)(B)(F) ettt 24
§1123(2)(B)((3) cevruerrerrereererenrenteteeseseestesaeseeessessesene 24
$1123(2)(B)(H) weveeeerereieererreneeteeeereeseeee e sveeene 24
§1123(2)(5)( ) eevetrirerrenrenteererenrenteteseseseessessesesassens 24
S1123(D)(B)(A) oottt seeeenees 24,25
S1123(D)(4) cvevereeeerrerreteteeeereeneeste e esseseeseeeenes 7,24
S1123(D)(5) cvevrerrrerrenrereeirerenresteesesessesseseeessessesseneens 24
SLI25 .ttt ettt sae st st se st 24
SLI26..cuieireerenrereeeeeerenreses e eeetestessessessesseessessessanes 24
Q1129 ettt st enens 2,7,24
S1129(2)(1) crevvrrrnerrerrerreieeneneesteeeessessesteseesessessessesens 25
ST129(Q)(T) creerrrrerrerrereerereressesteeeessessesseseeessessesseseens 24
S1129(2)(8) cvevverrrerrerrereerererrenrenteeenesessesseseeessessesseseens 24
§1129(2)(9) veevrerrerrerereneenteteeseseeseesseeeeenens 7,9,24,25
S1129(2)(D)(A) cuerrerrerrerrertrerenrenteteesesresteseeesessessessenees 9
S1129(D) eveerereerirenrenienteesesestesteesessessessseeessessessenees 9
STI29(D)(1) cuevrerrerrerrereeteeresreseeeeesreseesseeeessessesseseens 25
STI29(D)(2) cveeverrrerrenrenreereseneseenteeeeseseeseenees 18, 25, 48
STI29(D)(2)(A) weereererrereeeererrenreteee e seeaes 9, 26, 40

99



100

BANKRUPTCY 2016: VIEWS FROM THE BENCH

xiii

TABLE OF AUTHORITIES—Continued

Page(s)
S1129(D)(2)(A)[I1).ererrrererrerrerererreereesresenesseeseessessenaes 40
$1129(D)(2)(A)IL) cveerrrrerrerrerrerereereesresreseseeseessesaenes 40
$1129(D)(2)(B).eveerereerirrenrereereeeeeeneesesesesssesaesaenne 9, 25
STTAT(A) ceueereererrererereetesresresesesee e seesaesres e s s esaesaeseanes 7
ST141(A)(B) cerrererrerrerererrresresreseseereestessesresseseessesaessenes 7
28 U.S.C.

Nl 2257 T 1 USSR 2

Q2075 eeeeereereereeeeeecte e etesre e e e e e testeeseesa e e e e saesenaanns 30
29 U.S.C. §82101-2109.....oiereeeeerereererecrereseeceeseesaeseenaes 11
Bankruptey Act of July 1, 1898, ch. 541, 30

SEAL. DAL .. 45
N.J. Stat. Ann.

§825:2-20 10 =34uereeeeererereeeeeeee et 17

§8B4:21-1 0 ~Teureeeeeeeeeeeee ettt 11
Fed. R. Bankr. P.

R. 9019ttt pPassim

R. 9019(2) eeoueeeeeeeeteeeeeeee e 14, 30
H.R. Doc. No. 93-137 (1973) cccveeererrrrecrerrereneeeeceeseeneens 49
H.R. Rep. No. 95-595 (1977) c.oeeeecrerrrerennene. 10, 29, 49, 53
H.R. Rep. No. 103-835 (1994) .....oecveereeeeeereeecreeeeeeeeeenns 5
S. Rep. N0. 95-1106 (1978) ...ccueevrecrerrerererrereesreneseeeesnennes 9

OTHER AUTHORITIES

American Bankruptcy Institute Commis-

sion To Study the Reform of Chapter

11, 2012-2014 Final Report and Rec-

ommendations (2014) ... eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeens 8, 37



AMERICAN BANKRUPTCY INSTITUTE

X1V
TABLE OF AUTHORITIES—Continued
Page(s)

Baird, Douglas G., Bankruptcy’s Quiet
Revolution, U. Chi. Coase-Sandor Inst.
L. & Econ. Working Paper No. 755
(APT. 2016) cecouirereeeireeeneerteeeeeeseeteseeeeseseeseeseeeeaens 54

Baird, Douglas G., FElements of Bank-
ruptcy (6th ed. 2014) .....eeeeeeereereeeeeeene. b, 28, 41, 47

Blum, Walter J., & Stanley A. Kaplan, The
Absolute  Priority  Doctrine
Corporate Reorganizations, 41 U. Chi.
L. ReV. 651 (1974) .coueeeeeeeereeeireeeneeeeeeeeenes 52, 55

Collier on Bankruptcy (16th ed. 2016)........cccueeuenene. 8, 10

Goffman, Jay M., et al., Third Circuit
Provides Road Map for Structured
Dismassals (May 28, 2015), https://
www.skadden.com/sites/default/files/
publications/Third_Circuit_Provides_
Road_Map_for_Structured_Dismissals.

Jackson, Thomas H., The Logic and Limats
of Bankruptcy Law (1986) .......cccveeeueenenee. 5, 6, 30, 41

Kauper, Paul G., Insolvency Statutes
Preferring Wages Due Employees, 30
Mich. L. Rev. 504 (1932) ...cccocevvevenrrirereneenneereenennes 46

Landes, William M., & Richard A. Posner,
Legal Precedent, 19 J.L. & Econ. 249
(L9T6) cuverereererenrenterteteeseestesteseessessessesassassessessessesans 50

101



BANKRUPTCY 2016: VIEWS FROM THE BENCH

XV

TABLE OF AUTHORITIES—Continued
Page(s)

Lipson, Jonathan C., & Steven Walsh, ABA
Business Bankruptcy Committee News-
letter, In re Jevic Holding Corp. (May
21, 2015), http://apps.americanbar.org/
buslaw/committees/CL160000pub/news
letter/201507/fa_3.pdf ...ccoveeeeeeeeeeeeeeceeeeeeeeeee 53

Markell, Bruce A., Owners, Auctions, and
Absolute Priority in  Bankruptcy
Reorganizations, 44 Stan. L. Rev. 69

(L991) ettt sae st se e sse st sae e saens 48
Norton Bankruptcy Law and Practice (3d
€. 2016) .everereieirerreseeteeee ettt saesa s 8

Roe, Mark J., & Frederick Tung, Breaking
Bankruptcy Priority, 99 Va. L. Rev.
1235 (2013) ceereeeeereereerrereeeeereeeeereeseeseeseeseenseenne 25, 48

Rudzik, Frederick F., A Priority Is A
Priority Is A Priority—Except When
It Isn’t, 34 Am. Bankr. Inst. J. 16 (Sept.
2015) ettt sttt aa e 53

Silverstein, Joshua M., Hiding in Plain
View, 23 Emory Bankr. Dev. J. 13
(2006) c.vereretrerenrentrrteesensestesteesessestessesassessessessesasnens b4

Swett, Trevor, Supreme Court to Review
Priority-Skipping  Settlement  and
Structured Dismissal of Chapter 11
Case (Aug. 5, 2016), http://www.
capdale.com/files/18529_Supreme_Cour
t_to_review_priority-skipping_
settlement_and_structured_dismissal
of Chapter_11_case.pdf ......coeveeveeeerveereeceeceeceenne. 54

102



AMERICAN BANKRUPTCY INSTITUTE

XVi
TABLE OF AUTHORITIES—Continued
Page(s)

Warren, Elizabeth, A Theory of Absolute
Priority, 1991 Ann. Surv. Am. L. 9....cceeeveneneenenns b2

103



BANKRUPTCY 2016: VIEWS FROM THE BENCH

IN THE
Supreme Court of the nited States
No. 15-649

CASIMIR CZYZEWSKI, et al.,

Petitioners,
.

JEVIC HOLDING CORP., et al.,

Respondents.

ON WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

BRIEF FOR PETITIONERS

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. la-
32a) is reported at 787 F.3d 173. The opinion of the dis-
trict court (Pet. App. 35a-43a) is unreported but availa-
ble at 2014 WL 268613. The opinion of the bankruptcy
court (Pet. App. 53a-66a) is unreported.

JURISDICTION

The court of appeals entered judgment on May 21,
2015, and denied a timely petition for rehearing en banc
on August 18, 2015. Pet. App. 1a, 67a-68a. Petitioners
filed a timely petition for certiorari on November 16,
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2015, which this Court granted on June 28, 2016. The
Court has jurisdiction under 28 U.S.C. §1254(1).

STATUTES AND RULES INVOLVED

The appendix reproduces §§103, 105, 349, 363, 507,
726, 1112, and 1129 of the Bankruptcy Code (11 U.S.C.)
and Federal Rule of Bankruptcy Procedure 9019.

INTRODUCTION

Petitioners represent a certified class of nearly
1,800 truck drivers who were fired without warning
when their employer, Jevic Transportation, filed for
Chapter 11 bankruptcy. As a result of their sudden
termination, the drivers had claims against Jevic’s
bankruptcy estate that were entitled to priority under
the Bankruptcy Code. Yet the drivers received noth-
ing for those claims, even though lower-priority general
unsecured creditors were paid by the estate. That out-
come would have been impermissible in a Chapter 11
plan or a Chapter 7 liquidation. The bankruptcy court
allowed it here as part of a so-called “structured dis-
missal” that approved a settlement of the estate’s pend-
ing claims against its two largest creditors; distributed
the settlement proceeds in violation of the Code’s prior-
ity scheme, deliberately skipping over petitioners; and
dismissed the Chapter 11 case. The Bankruptey Code
does not permit that result.

The Bankruptcy Code establishes a comprehensive
process for distributing the value of a business when its
assets may be insufficient to pay all creditors in full.
Under either Chapter 7 or Chapter 11, that value is dis-
tributed according to a strict and detailed scheme of
priority. Secured creditors are paid first, up to the val-
ue of their collateral and in accordance with the priority
of their liens; unsecured creditors are paid next; and
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equity-holders receive value only after creditors are
paid in full. As among unsecured creditors, the Bank-
ruptcy Code grants priority to specific categories of
claims, including the employee claims at issue here,
which must be paid in full before unsecured creditors
without priority—general unsecured -creditors—are
paid anything. In a Chapter 7 liquidation, this order of
priority cannot be varied. In a Chapter 11 plan, it can
be varied only with the affected creditors’ consent. As
the Court has repeatedly recognized, this priority
structure is the backbone of Chapter 11 and the ulti-
mate safeguard of bankruptcy’s core purpose to dis-
tribute a debtor’s value fairly among its stakeholders.

A debtor can be reorganized under Chapter 11 only
through a plan, which must satisfy detailed substantive
and procedural requirements—including compliance
with priority. Not uncommonly, as here, businesses
seek protection under Chapter 11 and then prove una-
ble to confirm a plan. When that happens, the Bank-
ruptcy Code provides two options: The court may ei-
ther convert the case to Chapter 7, where the debtor’s
assets are liquidated and distributed according to prior-
ity, or dismiss the case, in which event the parties re-
vert to their prebankruptcy positions and creditors can
pursue the debtor outside bankruptcy to collect on
their claims. Nothing in the Bankruptcy Code contem-
plates or suggests that a failed Chapter 11 case can be
resolved through a “structured dismissal” that distrib-
utes the debtor’s assets, yet ignores the Bankruptcy
Code’s requirements for doing so. Basic principles of
statutory construction compel the conclusion that Con-
gress did not spell out a mandatory priority scheme in
granular detail while at the same time silently confer-
ring the power to disregard that scheme when it proves
inconvenient.
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The courts below approved the structured dismis-
sal, calling this a “rare” case, because the senior credi-
tors claimed they would not settle if petitioners re-
ceived any of the settlement proceeds. Of course, there
is no way to know whether the parties would have set-
tled had they been required to respect priority. But
setting that aside, some parties to a Chapter 11 case
may stand to benefit from violating priority and may be
able to reach a deal more easily if they are permitted to
do so. That is precisely why the Bankruptcy Code re-
quires strict adherence to priority—so that senior cred-
itors will not collaborate with junior creditors or equi-
ty-holders to squeeze out disfavored intermediate cred-
itors, as happened here. If a bankruptcy court can ap-
prove a structured dismissal violating the priority
rights of an objecting creditor because other parties
assert that they cannot reach a deal if that creditor’s
priority is respected, bargaining in every Chapter 11
case will be compromised because it will no longer take
place against the backdrop of a clear legal rule. The
priority-violating structured dismissal the courts ap-
proved here thus undermines the very core of Chapter
11 as Congress envisioned it.

STATEMENT
I. STATUTORY BACKGROUND
A. The Structure And Purpose Of Bankruptcy

The basic function of business bankruptcy law is
the creation of an orderly process for distributing an
insolvent corporation’s value among its creditors. Out-
side bankruptey, when a corporation’s assets are insuf-
ficient to pay all the claims against it in full, there is a
danger that creditors will not be treated fairly. For in-
stance, a debtor might seek to pay off favored creditors,
or the prospect of insolvency could precipitate a race to
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the courthouse, in which creditors who win the race are
paid and those who lose the race are not. That in turn
can result in the piecemeal dismemberment of the
debtor’s business and the loss of any going-concern val-
ue the business may have, which can reduce the total
recoveries for creditors as a group. See, e.g., Jackson,
The Logic and Limits of Bankruptcy Law 7-19 (1986).

The Bankruptcy Code’s response to this problem is
to establish a distribution scheme that is “designed to
enforce a distribution of the debtor’s assets in an order-
ly manner in which the claims of all creditors are con-
sidered fairly, in accordance with established principles
rather than on the basis of the inside influence or eco-
nomic leverage of a particular creditor.” H.R. Rep. No.
103-835, at 33 (1994); see also, e.g., Baird, Elements of
Bankruptcy 59 (6th ed. 2014).

The Code accomplishes this end through several in-
terlocking devices. When a debtor files a petition for
bankruptcy, an estate is created comprising all the
debtor’s prepetition property, tangible and intangible,
and any proceeds of that property. $541(a)." The bank-
ruptcy trustee or (in most Chapter 11 cases) the debt-
or-in-possession is required to manage that property
for the benefit of the creditor group as a whole, §§704,
1106, 1107(a), and can recover certain payments the
debtor made or assets it transferred before bankruptcy
that unfairly preferred particular creditors (prefer-
ences), $5647, or for which the debtor did not receive
fair value in return (fraudulent transfers), §§544, 548.

LAl statutory citations are to the Bankruptcy Code (11
U.S.C.), unless otherwise noted.
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The bankruptcy filing also gives rise to an “auto-
matic stay” of any actions by creditors to seize estate
assets or to collect on claims against the debtor that
arose before the filing. §362(a), (¢). By halting collec-
tion activities during the bankruptey, the automatic
stay ensures that the estate’s value can be maximized
and distributed fairly among creditors in accordance
with the Code’s priority scheme. Creditors can file
claims against the estate, which are typically allowed or
disallowed—that is, held valid or invalid—according to
nonbankruptey law. §§501, 502.

There are two types of business bankruptcies: lig-
uidation under Chapter 7 and reorganization under
Chapter 11. Chapter 7 is designed for circumstances in
which the debtor’s business cannot be rehabilitated. A
Chapter 7 trustee will liquidate the assets of the estate
and distribute them to creditors according to specific
and unvarying rules of priority, set out in part in §507
of the Bankruptcy Code and described further below.
§8704(a), 724, 726.

Chapter 11 is more complex and is typically used
when there is a prospect of reorganizing the debtor’s
business and continuing it as a going concern after the
bankruptey (although Chapter 11 may also be used to
liquidate a debtor’s business). Chapter 11 recognizes
that some debtors may have a business that is suffering
from temporary financial distress but can be saved if
that distress is resolved. Preserving a debtor’s busi-
ness, in turn, can benefit creditors because a business is
typically worth more as a going concern than as a
piecemeal collection of assets, and that “going-concern
surplus” can be distributed to creditors in satisfaction
of their claims. See, e.g., Jackson 14. Unlike in Chapter
7, in Chapter 11 the debtor’s management usually re-
mains in place and operates the business during the
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bankruptcy case, taking on the obligations of a bank-
ruptey trustee. §1107(a). And, unlike in Chapter 7, the
debtor-in-possession and the various stakeholders can
negotiate with one another over how best to maximize
the value of the debtor’s business (whether in a tradi-
tional reorganization or through a sale and liquidating
plan), and creditors can consent to different treatment
than the Bankruptcy Code would otherwise require if
they determine it is in their interest to do so.

The culmination of the Chapter 11 process is the
plan, which governs the distribution of the value of the
estate to stakeholders. The plan process gives credi-
tors numerous substantive and procedural protections.
Most significantly, absent creditors’ consent to differ-
ent treatment, a plan must comply with the Bankruptcy
Code’s priority scheme, as described below. §1129.

The goal of a Chapter 11 case is usually confirma-
tion of a plan of reorganization, following which the re-
organized debtor emerges from bankruptcy protection
unencumbered by its prebankruptcy obligations, except
as provided in the plan. §1141(d). However, Chapter
11 debtors who are unable or do not want to reorganize
may liquidate and distribute the resulting value
through a liquidating Chapter 11 plan. §1123(b)(4). In
such cases, the debtor does not receive a discharge of
any debt, §1141(d)(3), but the requirements of §1129,
including compliance with priority, must still be met.

Sometimes Chapter 11 debtors are unable to con-
firm any plan. For instance, a debtor may be unable to
comply with the Bankruptcy Code’s requirement that
administrative and priority claims be paid in full on the
effective date of the plan, §1129(a)(9)—a circumstance
known as “administrative insolvency.” In such circum-
stances, the Code provides that the Chapter 11 case is
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either converted to Chapter 7—where the estate will
be liquidated and distributed as described above—or
dismissed. §1112(b). If the case is dismissed, unless the
court orders otherwise “for cause,” estate property is
returned to the debtor, and creditors can once again
pursue the debtor and its assets for payment on their
claims outside bankruptey. §349(b).2

B. The Priority Scheme

The Bankruptcy Code’s priority scheme is central
to both Chapter 7 and Chapter 11. Higher-priority
claims are entitled to be paid in full before lower-
priority claims are paid anything—a system often lik-
ened to a waterfall, in which payments cascade down to
lower levels only after higher-priority claims are fully
satisfied. See, e.g., 4 Collier on Bankruptcy 1507.02[1]
(16th ed. 2016); 3 Norton Bankruptcy Law and Practice
§49:1 (3d ed. 2016).

The overall priority scheme in bankruptcy is a
function of both bankruptey and nonbankruptey law. In

% In recent years, it has become increasingly common for
failed Chapter 11 cases to be resolved by “structured dismissals,”
in which the order dismissing the case is accompanied by other
ancillary relief. See American Bankruptcy Institute Commission
To Study the Reform of Chapter 11, 2012-201; Final Report and
Recommendations 269-271 (2014) (enumerating common features
of structured dismissals). While structured dismissals have occa-
sioned some controversy, this case does not present the question
whether structured dismissals are ever permissible. To the extent
that structured dismissals are consensual and consistent with the
Bankruptey Code, they might be an appropriate exercise of the
court’s equitable authority. The narrow question here is only
whether a nonconsensual structured dismissal can distribute the
value of the bankruptcy estate in a way that violates the Code’s
priority scheme.
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Chapter 7, that priority scheme cannot be altered. As
they would be outside bankruptcy, secured creditors
are entitled to be paid first from the proceeds of their
collateral, according to the priority of their liens.
§§103(a), 361, 362(d), 363(e), 725. Unsecured creditors
are then paid according to a carefully delineated statu-
tory scheme of priority, set out in §507 of the Bank-
ruptey Code. §726(a)(1). Unsecured creditors without
priority—“general unsecured creditors”—are paid only
after priority unsecured creditors. §726(a)(2). Equity-
holders receive nothing unless all creditors are paid in
full. §726(a)(6).

As noted above, Chapter 11 plans permit creditors
to consent to deviations from priority. Absent consent,
however, Chapter 11 plans are governed by the princi-
ple of “absolute priority,” under which junior classes of
claims cannot receive anything until senior classes of
claims are paid in full, and equity-holders cannot retain
any value unless all creditors are paid in full. Norwest
Bank Worthington v. Ahlers, 485 U.S. 197, 202 (1988).
That principle is codified in §1129(b) of the Bankruptcy
Code through the requirement that plans must be “fair
and equitable” to nonconsenting classes of claims.
§1129(b)(2)(A) (defining “fair and equitable” for classes
of secured claims); §1129(b)(2)(B) (defining “fair and
equitable” for classes of unsecured claims).

Chapter 11 plans must also abide by the statutory
priorities for unsecured creditors set out in §507. Ab-
sent consent, priority unsecured creditors must be paid
in cash in full, in most cases on the effective date of the
plan. §1129(a)(9). Section 507 currently contains ten
categories of unsecured claims accorded priority be-
cause of their “special social importance,” S. Rep. No.
95-1106, at 4 (1978), or their critical role in facilitating
the resolution of a bankruptcy case. Priority is afford-
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ed to, for example, expenses incurred in administering
the bankruptcy estate, §507(a)(2), and many federal,
state, and local taxes, §507(a)(8).

Petitioners in this case have claims against Jevic
for severance pay for firing them without warning im-
mediately before the bankruptey. Those claims are en-
titled to priority under the Bankruptcy Code, which
grants priority to certain unpaid employee wages and
benefits, including severance pay. $§507(a)(4), (5). Con-
gress established those priorities “to alleviate in some
degree the hardship that unemployment usually brings
to workers and their families” when a business enters
bankruptcy. United States v. Embassy Rest., Inc., 359
U.S. 29, 32 (1959); see also Howard Delivery Serv., Inc.
v. Zurich Am. Ins. Co., 547 U.S. 651, 658-659 (2006).
Indeed, “[e]lmployees are usually the hardest hit finan-
cially by a bankruptcy,” as they often have no other
source of income. 4 Collier §507.06[1]. The wage prior-
ity is also an important inducement to employees not to
“abandon a failing business for fear of not being paid,”
which would imperil the chances of rehabilitation and
worsen the prospects of repayment for all other credi-
tors. H.R. Rep. No. 95-595, at 187 (1977). Accordingly,
either in Chapter 7 or (absent consent) under a Chapter
11 plan, priority claims for unpaid wages and employee
benefits must be paid in full before general unsecured
claims are paid anything.

II. THE JEVIC BANKRUPTCY

A. Jevic’s Bankruptcy Filing And The Fraudu-
lent Transfer Suit

1. The debtor in this Chapter 11 case, Jevic
Transportation, was a New Jersey-based trucking
company. Pet. App. 2a. In 2006, Sun Capital Partners,
a private equity firm, acquired Jevic in a leveraged
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buyout. Id. In substance, Sun financed the acquisition
of Jevic by borrowing against Jevic’s own assets.
Shortly after the buyout, Jevic refinanced the acquisi-
tion debt with an $85 million loan from a consortium of
lenders led by the CIT Group, secured by a lien on all of
Jevic’s assets. JA22,

Jevic soon defaulted on the loan. JA22. By the end
of 2007, CIT had obtained a guarantee from Sun for $2
million of Jevic’s debt and had entered into a forbear-
ance agreement with Jevic. Pet. App. 2a. But Jevic
remained in default when the forbearance agreement
expired in May 2008. Id.; JA23. On May 19, 2008, Jevic
terminated petitioners and similarly situated employ-
ees without notice. It filed a Chapter 11 petition the
next day. Pet. App. 2a-3a.

2. Petitioners are representatives of a certified
class of nearly 1,800 truck drivers and other employees
whom Jevic fired without warning immediately before
entering bankruptcy. Petitioners sued Jevic and Sun
for violations of the Worker Adjustment and Retrain-
ing Notification (WARN) Act, 29 U.S.C. §§2101-2109,
and an analogous New Jersey law, N.J. Stat. Ann.
§834:21-1 to -7, which require employers to provide ad-
vance notice of such a termination. CAJA1087-1099
(complaint), 1137-1138 (class certification).

Petitioners prevailed on their state-law claims
against Jevic but not on their claims against Sun. In re
Jevic Holding Corp., 496 B.R. 151, 165 (Bankr. D. Del.
2013); In re Jevic Holding Corp., 492 B.R. 416, 433
(Bankr. D. Del. 2013), aff’d, 526 B.R. 547 (D. Del. 2014),
aff’d, 2016 WL 4011149 (3d Cir. July 27, 2016). For rea-
sons described below, petitioners “never got the chance
to present a damages case in the Bankruptey Court,
but they estimate their claim to have been worth
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$12,400,000, of which $8,300,000 was a priority wage
claim under” §507(a)(4). Pet. App. 6a.

3. Failed leveraged buyouts such as the one here
are commonly challenged in bankruptcy court as fraud-
ulent transfers. Generally, such suits allege that assets
that otherwise would have been available to satisfy un-
secured creditors’ claims were fully encumbered by
liens granted to finance the buyout of the debtor’s old
equity-holders and that the debtor did not receive rea-
sonably equivalent value in return. See §§544(b),
548(a). Fraudulent transfer suits are assets of the
bankruptcy estate, as are any funds recovered through
such a suit; they are typically prosecuted by a trustee
or debtor-in-possession. A debtor-in-possession, how-
ever, may not want to bring a fraudulent transfer suit
arising from a transaction in which the debtor’s man-
agement participated. When a debtor-in-possession de-
clines to bring an estate cause of action, an official cred-
itors’ committee may seek leave to bring the suit on the
estate’s behalf. See generally Official Comm. of Unse-
cured Creditors of Cybergenics Corp. ex rel. Cybergen-
ics Corp. v. Chinery, 330 F.3d 548 (3d Cir. 2003) (en
banc).

In this case, an official committee of Jevic’s unse-
cured creditors was authorized to litigate fraudulent
transfer claims on behalf of Jevic’s bankruptcy estate.
JABH6-57; CAJA342. The committee sued CIT and Sun,
asserting that the leveraged buyout fraudulently trans-
ferred Jevic’s value to them and left Jevic unable to pay
its other creditors. The committee alleged that Sun,
with CIT’s active assistance, “acquired Jevic with vir-
tually none of its own money” and “leverag[ed] all of
[Jevic’s] assets to the maximum extent possible,” based
on “ever more optimistic and aggressive” financial pro-
jections. JAb4, 58, 66; see also JAT0-73. Sun itself
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“contribut[ed] only $1 million in equity, most of which it
got back in ‘fees.” JAb4-55. As a result, the suit al-
leged, Jevic’s ultimate failure “was the foreseeable end
of a reckless course of action in which Sun and CIT bore
no risk but all other constituents did.” JASO.

Based on those allegations, the committee asserted
fraudulent transfer claims under both §548 and §544(b)
of the Bankruptcy Code, seeking to avoid the liens that
Sun and CIT asserted on Jevic’s assets and to recover
other assets transferred in connection with the lever-
aged buyout. JA82-98, 102-131. Under §548, a debtor-
in-possession can unwind certain transfers of property
that did not give the debtor reasonably equivalent val-
ue in return or that were undertaken to hinder, delay,
or defraud creditors. Under §544(b), the debtor-in-
possession can avoid any fraudulent transfer that would
be avoidable by an unsecured creditor under state
law—which gives individual creditors the ability to un-
wind fraudulent transfers in similar circumstances out-
side bankruptcy.

In September 2011, the bankruptey court denied a
motion to dismiss, holding that the committee had stat-
ed claims for fraudulent transfer, as well as other caus-
es of action. JA36-47. The court dismissed certain oth-
er claims without prejudice (JA51-52), and the commit-
tee responded in October 2011 by filing an amended
complaint (JA13). Had the committee prevailed, it
would have been able to avoid all of CIT’s and Sun’s
liens on Jevic’s assets and could have recovered for the
estate the value of the property Jevic transferred to
CIT and Sun to finance the buyout—potentially more
than $100 million. JA54-56.
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B. The Settlement And Structured Dismissal

In June 2012, Jevic, Sun, CIT, and the committee of
unsecured creditors filed a joint motion “pursuant to
sections 105(a), 349 and 1112(b)” of the Code and “Rule
9019(a) of the Federal Rules of Bankruptcy,” seeking
approval of a settlement and structured dismissal that
would settle the estate’s claims against Sun and CIT,
distribute the settlement proceeds, and dismiss the
bankruptey case. JA159.

Under the terms of the proposed order, the estate
would dismiss its lawsuit and release all fraudulent
transfer claims against Sun and CIT, including the
state-law fraudulent transfer claims that Jevic’s credi-
tors could otherwise bring outside bankruptcy. JA162-
163. In exchange, CIT would pay $2 million to Jevic to
satisfy various administrative priority claims, including
the committee’s attorneys’ fees. JA163-165, 185-186.
Sun would assign a lien it claimed to hold on Jevic’s re-
maining $1.7 million in cash to a trust to pay certain
other priority claims, including tax claims, and then to
pay general unsecured claims on a pro rata basis.
JA163, 166-167, 192. The Chapter 11 case would then
be dismissed. JA167-168.

The proposed structured dismissal deliberately
skipped over petitioners in the distribution of estate
assets. It is undisputed that petitioners had priority
wage claims against the estate. Supra pp.11-12. Yet
petitioners were to receive nothing on account of those
claims, even though lower-priority general unsecured
creditors would be paid. Sun apparently insisted on
that arrangement because petitioners were still suing
Sun for violating the WARN Act, and Sun refused to
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provide petitioners any payments that could be used to
fund that litigation. Pet. App. 6a n.4.?

Both petitioners and the U.S. Trustee objected to
the settlement and structured dismissal on the ground
that it violated the §507 priority scheme. Pet. App. 7a.
As the U.S. Trustee explained, the fraudulent transfer
action had been brought by the committee on behalf of
the estate; the settlement proceeds accordingly “must
be for the benefit of the estate” and subject to the
Code’s priority scheme governing distribution of estate
property. CAJAb530; see §5641(a)(3), (6) (interests re-
covered through avoided transfers and proceeds of es-
tate property are themselves estate property).

The bankruptcy court nevertheless approved the
settlement and structured dismissal. Pet. App. 45a-52a.
The court “acknowledge[d] that the proposed distribu-
tions are not in accordance with the absolute priority
rule.” Id. 58a. But in the court’s view, the Code’s pri-
ority rules were inapplicable “because this is not a plan,
and there is no prospect here of a confirmable plan.”
Id. The court was also swayed by what it perceived as
the “dire circumstances” of the case. Id. 57a. Jevic’s
only remaining cash was subject to the disputed liens
held by CIT and Sun—Ileaving, in the court’s opinion,
insufficient resources to prosecute the fraudulent

3 Notably, the original proposed distribution also would have
skipped over claims held by prepetition tax creditors—entitled to
priority under §507(a)(8)—on the basis that there were “no availa-
ble assets” to pay those claims. JA164. After those creditors ob-
jected, the settlement was revised to include partial payment of
various prepetition tax claims among the distributions to be made
from the settlement trust. JA197-204.



AMERICAN BANKRUPTCY INSTITUTE

16

transfer action against Sun and CIT “creditably” or to
confirm a Chapter 11 plan. Id. 56a.*

The bankruptey court considered but rejected sev-
eral alternatives to the structured dismissal. It
acknowledged that the case could be converted to
Chapter 7, where the estate would be liquidated ac-
cording to the Code’s priority scheme. However, the
court accepted Sun’s assertion that Sun “would not do
this [settlement] in a Chapter 7’ case, and that the es-
tate would have no unencumbered assets for a Chapter
7 trustee to use to pursue litigation. Pet. App. 58a.
The court also noted that counsel might be retained to
litigate the fraudulent transfer suit on a contingency
basis, but it asserted that “any lawyer” who took the
case on contingency “should have his head examined”—
notwithstanding the fact that the suit survived a mo-
tion to dismiss and Sun and CIT paid $3.7 million to set-
tle it. Id. 60a-61a. The court therefore concluded that
it could approve the structured dismissal’s settlement
and priority-skipping distribution pursuant to its au-
thority under Federal Rule of Bankruptcy Procedure
9019 to “approve a compromise or settlement.” See id.
56a, 61a.

4 The bankruptcy court also reasoned that because the priori-
ty-skipping distribution would be made from the estate’s $1.7 mil-
lion in remaining cash on which Sun supposedly held a lien, Sun
could “dispose of its collateral as it wishes.” Pet. App. 58a; see also
JA192. That rationale is mistaken, and respondents did not defend
it in the court of appeals or in their brief in opposition. Even if Sun
held a lien on the cash, it relinquished that lien to settle the estate’s
avoidance action against it, and the proceeds of a settlement of an
estate cause of action are estate property, §641(a)(6). Thus, ear-
marking those proceeds for general unsecured creditors was a dis-
position of estate assets, not of Sun’s property. As discussed be-
low (at 18), the Third Circuit resolved the case on that premise.
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If the court had enforced the Code’s priority
scheme, no general unsecured creditors could have re-
ceived any distributions until petitioners’ higher-
priority wage claims were paid in full (absent petition-
ers’ consent to different treatment). Alternatively, if
the court had simply dismissed the case, without ap-
proving the estate’s release of the state-law fraudulent
transfer claims belonging to Jevic’s creditors, petition-
ers—as creditors of Jevie—would have been free to
pursue such actions against Sun and CIT.” Instead,
they were left with no recovery, and no means of re-
covering anything, on their New Jersey WARN Act
claims.

C. Appeal

The district court affirmed. Like the bankruptcy
court, the district court acknowledged that the settle-
ment “does not follow the absolute priority rule” but
reasoned that the settlement need not do so because “it
is not a reorganization plan.” Pet. App. 42a.

A divided panel of the Third Circuit also affirmed.
The majority began by acknowledging that “the Code
does not expressly authorize structured dismissals,”

> Most States, including New Jersey, recognize such a cause
of action for creditors outside bankruptcy. N.J. Stat. Ann. §§25:2-
20 to-34. In bankruptcy, however, as noted above (at 12), the es-
tate has the right to bring such claims, and the estate’s settlement
and release of such claims precludes creditors from bringing them
after bankruptey. See, e.g., In re PWS Holding Corp., 303 F.3d
308, 314-315 (3d Cir. 2002). Thus, when the committee, acting for
the estate, settled and released the state-law fraudulent transfer
claims, it extinguished rights petitioners otherwise could have in-
voked after dismissal to look to Sun and CIT for satisfaction of
Jevic’s debts to petitioners. See JA186-191 (releases).
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and that dismissal ordinarily results in a “hard reset” to
the prepetition status quo. Pet. App. 13a, 14a. But,
noting that the Code “authorizes the bankruptcy court
to alter the effect of dismissal ‘for cause,” it reasoned
that a structured dismissal is permissible if it is not
“used to circumvent” the Code’s procedures “gov-
ern[ing] plan confirmation and conversion to Chapter
7. Id. 14a (quoting §349(b)).

The majority was “troubled” by the structured
dismissal’s departure from priority, noting that
“[s]ettlements that skip objecting creditors in distrib-
uting estate assets raise justifiable concerns about col-
lusion among debtors, creditors, and their attorneys
and other professionals.” Pet. App. 20a, 22a. But it
reasoned that the absolute priority rule codified in
§1129(b)(2) applies by its terms to plans, and that no
Code provision explicitly prohibits priority-skipping
distributions of settlement proceeds made outside a
plan. Id. 17a. As to that question, the majority recog-
nized that two other courts of appeals had reached di-
vergent results, and opted to follow what it perceived
to be the more “flexible” approach of the Second Cir-
cuit. Id. 17a-19a (discussing In re AWECO, Inc., 7125
F.2d 293 (5th Cir. 1984), and In re Iridium Operating
LLC, 478 F¥.3d 452 (2d Cir. 2007)). Thus, it held that
settlements that “distribut[e] estate assets” but “devi-
ate from the priority scheme” may be approved under
Rule 9019 in “rare instances,” if the bankruptey court
has “‘specific and credible grounds to justify [the] devi-
ation.”” Id. 12a, 21a (alteration in original). And the
majority found such grounds here, endorsing the bank-
ruptey court’s view that the settlement and structured
dismissal were the “least bad alternative.” Id. 21a-22a.

Judge Scirica dissented. In his view, “the bank-
ruptey court’s order undermined the Code’s essential
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priority scheme” by “skip[ping] over an entire class of
creditors” in distributing estate property. Pet. App.
23a, 29a-30a. While he left open the possibility that in
“extraordinary circumstances” the Code might permit
a settlement that deviates from the priority scheme, he
found that the settlement and structured dismissal here
were designed as “an impermissible end-run around the
carefully designed routes by which a debtor may
emerge from Chapter 11 proceedings.” Id. 24a, 27a-
28a. Judge Scirica also warned that, contrary to the
majority’s assertion, the circumstances here were not
“sui generis” and that it is “not difficult to imagine an-
other secured creditor who wants to avoid providing
funds to priority unsecured creditors.” Id. 31a.

SUMMARY OF ARGUMENT

I. The Bankruptecy Code does not permit a bank-
ruptey court to approve a “structured dismissal” of a
Chapter 11 case that distributes the estate to creditors
in violation of the Code’s priority scheme. The Code
provides three, and only three, ways to resolve a Chap-
ter 11 case: through a confirmed Chapter 11 plan,
which must comply with priority, absent consent;
through conversion to Chapter 7, which must also com-
ply with priority; or through dismissal, which returns
the estate’s assets to their prebankruptcy owners and
restores creditors’ rights to pursue the debtor and its
assets to recover on their claims. Nothing in the Code
authorizes the court to distribute the estate to credi-
tors through a “structured dismissal” that violates the
Code’s basic priority scheme.

In approving the settlement and structured dismis-
sal, the bankruptcy court relied on Federal Rule of
Bankruptey Procedure 9019, which gives courts the
power to “approve a compromise or settlement” of es-
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tate claims. But both Rule 9019 and the underlying
statutory authority for settlement, the power to ap-
prove the use or sale of estate property under §363(b),
govern the liquidation of estate assets. They do not
govern distribution of the proceeds—Ilet alone provide
authority to distribute them in violation of the priority
scheme. Likewise, the authority under §349(b) to order
limited departures for “cause” from the rule that dis-
missal returns estate property to its prebankruptcy
owner does not permit the court to distribute the estate
in violation of Chapter 11’s priority scheme. Nor does
§105(a), which codifies bankruptcy courts’ residual eq-
uitable powers and provides that they may enter or-
ders “necessary or appropriate to carry out the provi-
sions” of the Code, confer such authority. This Court
has squarely rejected the proposition that the Code
permits bankruptcy courts to depart from the priority
scheme to achieve what they consider more “equitable”
or more practical outcomes.

Basic principles of statutory construction—that
statutes must be read as a whole, and that specific pro-
visions control over general provisions—compel this
conclusion. The Code provides specifie, limited authori-
zation to distribute estate assets in accordance with
priority—the central organizing principle of bankrupt-
cy—or to dismiss a case without distributing assets. It
does not, through general provisions or interstitial “eq-
uitable” authority, grant the power to dismiss a case
while distributing assets in violation of priority.

II. Upholding the court of appeals’ contrary rule
would threaten the judgments that Congress made in
§507 to protect employees from the disproportionate
harm they suffer when their employer files for bank-
ruptcy and to encourage employees not to flee when a
business is failing—an inducement that is severely un-
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dercut if its application is uncertain. It would also in-
vite the same dangers of collusion among senior and
junior stakeholders to squeeze out disfavored interme-
diate creditors that first motivated this Court to devel-
op the absolute priority rule, and later motivated Con-
gress to codify that rule in the current Bankruptcy
Code. The court of appeals was mistaken in suggesting
that giving bankruptcy courts the “flexibility” to depart
from that rule would facilitate settlement; rather, it
would simply redistribute settlement proceeds away
from the priority creditors whom Congress intended to
protect. And the effects of such departures would not
be limited to the “rare” case in which there was no bet-
ter alternative—a circumstance that the debtor and fa-
vored creditors would have substantial incentive and
ability to concoct. The threat of a priority-skipping dis-
tribution in a structured dismissal would profoundly
undermine the bargaining position of all priority credi-
tors in all Chapter 11 cases, as they would never be cer-
tain that their priority status is, in fact, absolute.

ARGUMENT

I. STRUCTURED DIiSMISSALS MUST RESPECT THE CODE’S
PRIORITY SCHEME

The Code does not permit a bankruptcy court to
approve a structured dismissal that distributes estate
assets to creditors in violation of the priorities that
would govern an analogous distribution under a con-
firmed Chapter 11 plan or upon conversion to Chapter 7
for liquidation. Chapter 11 specifies in “meticulous”
and “detailed” fashion, Law v. Siegel, 134 S. Ct. 1188,
1196 (2014), the procedures and requirements for con-
firmation of a plan, including compliance with the prior-
ity scheme. If a plan cannot be confirmed, the Chapter
11 case can be converted to Chapter 7, where again the
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Code makes clear that Congress’s priority scheme must
be respected. The same must be true when a Chapter
11 case is dismissed. Nothing in the Code allows select
creditors to agree with the debtor to “structure” the
dismissal to secure for themselves a distribution the
Code forbids in a confirmed plan or liquidation.

Respondents argue that nothing in the Code in so
many words requires compliance with the priority
scheme when a bankruptcy court approves a settlement
of estate litigation, or when the court dismisses a Chap-
ter 11 case. Opp. 1, 16-23. That is irrelevant. The Code
does not expressly require compliance with the priority
scheme in its provisions authorizing dismissal or set-
tlement because those provisions were never intended
to authorize a plan-like distribution of estate assets to
creditors, like the one approved here. By providing a
detailed and comprehensive structure for the distribu-
tion of estate assets at the end of a bankruptcy case—
one that requires, as an indispensable component, com-
pliance with the priority scheme—Congress unmistak-
ably forbade deviations from that structure under the
guise of dismissals, settlements, or any other device re-
spondents might invoke.

“Statutory construction,” the Court has explained,
“is a holistic endeavor,” in which individual provisions
must be understood in the context in which Congress
placed them. United Sav. Assn of Tex. v. Timbers of
Inwood Forest Assocs., 484 U.S. 365, 371 (1988). An
interpretation of a given provision is permissible only if
it “produces a substantive effect that is compatible with
the rest of the law.” Id.; see also, e.g., Davis v. Michi-
gan Dep’t of Treasury, 489 U.S. 803, 809 (1989) (reject-
ing “hypertechnical reading” that was “not inconsistent
with the language of [the] provision examined in isola-
tion,” but that was contradicted by “context” and “the
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overall statutory scheme”); Kelly v. Robinson, 479 U.S.
36, 43 (1986) (“[W]e must not be guided by a single sen-
tence or member of a sentence, but look to the provi-
sions of the whole law, and to its objects and policy.”
(internal quotation marks omitted)); nfra pp.38-41.
Reading into the Code’s provisions for dismissal or set-
tlement a power to achieve what would be unlawful in a
plan or liquidation fails to honor that basic precept.

A. A Distribution Of The Debtor’s Estate Under
A Plan Or In Chapter 7 Must Comply With
§5607, And A Dismissal Must Reinstate Credi-
tors’ Prebankruptcy Property Rights

Chapter 11 provides only three ways for a debtor
to exit bankruptcy: confirmation of a Chapter 11 plan
of reorganization or liquidation; conversion to Chapter
7, or dismissal. Under either a Chapter 11 plan, absent
consent, or Chapter 7, estate assets must be distributed
in accordance with priority; under a dismissal, estate
assets are not distributed to creditors at all, and the
parties regain their prebankruptcy rights insofar as
that is possible. Those carefully specified options for
exiting bankruptcy, and the strict and reticulated prior-
ity scheme that accompanies them, foreclose a debtor
from creating its own, different priority scheme and
implementing it through a “structured dismissal.”

1. The Chapter 11 plan

a. Chapter 11 contains an intricate set of rules
governing the formulation and confirmation of a plan
for distributing the estate’s value to creditors. The
Code sets out detailed provisions governing who may
file a plan, including when the debtor has the exclusive
right to do so, §1121; the contents of the plan itself,
§§1122-1123; the disclosures required to ensure credi-
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tors can make an informed judgment about the plan,
§1125; procedures for creditors to vote on the plan,
§1126; and the substantive requirements for confirma-
tion of the plan, including the priority scheme, §1129.
These provisions create a framework through which
the debtor and its stakeholders may seek to negotiate a
consensual plan for distribution of the debtor’s value.
And they clearly set out creditors’ default entitlements,
which form the substantive backdrop of those negotia-
tions.

Chapter 11 is intended to “preserv[e] going con-
cerns” that are worth more if reorganized or sold as op-
erating businesses than if liquidated piecemeal and to
“maximiz[e] [the] property available to satisfy credi-
tors.” Bank of Am. Trust & Sav. Assm v. 203 N.
LaSalle St. P’ship, 526 U.S. 434, 453 (1999). According-
ly, the Bankruptcy Code provides the debtor and its
stakeholders substantial flexibility in designing the
terms of a Chapter 11 plan. The plan may vest the es-
tate in the debtor and give creditors new securities in
the reorganized enterprise in satisfaction of their old
interests. §1123(a)(5)(A), (J). It may provide for the
sale of property of the estate and distribution of the
proceeds among creditors. §1123(a)(5)(D), (b)(4). It
may modify the terms of loans. §1123(a)(5)(E)-(H),
(b)(5). It may provide that claims belonging to the es-
tate—like the fraudulent transfer suit against CIT and
Sun in this case—will be litigated after confirmation, or
alternatively, for the “settlement or adjustment” of
such claims and distribution of the proceeds.
§1123(b)(3)(A). And the plan may allocate the value of
the estate’s assets among creditors in any way agreed
upon by the parties, so long as all affected classes of
creditors consent. §1129(a)(7)-(9).
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But a plan cannot be confirmed over the objection
of a class of creditors unless the plan complies with
both the absolute priority rule and the §507 priority
scheme. §1129(a)(1), (9), (b)(1)-(2). If the settlement
and distribution of estate assets approved here had
been embodied in a Chapter 11 plan, it is undisputed
that the plan could not have been confirmed. The set-
tlement of the estate’s suit against CIT and Sun could
have been provided for in a plan, §1123(b)(3)(A), but the
settlement proceeds could not have been distributed to
general unsecured creditors over petitioners’ objection
unless their higher-priority claims were paid in full on
the effective date of the plan, §1129(a)(9), (b)(2)(B).

Because bankruptcy cases frequently involve com-
petition among different constituencies for limited val-
ue, creditors or equity-holders will at times attempt to
subvert the statutory priority structure in favor of
some other scheme of distribution more favorable to
them. See Roe & Tung, Breaking Bankruptcy Priority,
99 Va. L. Rev. 1235, 1246, 1279 (2013). But despite the
considerable flexibility that Congress built into the
Chapter 11 plan process, it made a clear judgment that
priority must be respected in the distribution of the
value of the estate, absent creditors’ consent to differ-
ent treatment. That is the case even where, as here,
the court believes that departing from priority would
be the “least bad alternative” and would better serve
the interests of creditors. See Norwest Bank Worthing-
ton v. Ahlers, 485 U.S. 197, 206-207 (1988) (equitable
considerations cannot justify a violation of the absolute
priority rule in a Chapter 11 plan).

b. In afew instances, the Code authorizes the dis-
tribution of estate assets to a creditor during an ongo-
ing case, rather than through a plan. For example, a
bankruptcy court may authorize cash payments to a
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prepetition secured creditor as “adequate protection”
against diminution in the value of its collateral during
the bankruptey case. §361(1). The court may also au-
thorize a debtor to assume an executory contract be-
fore confirmation of a plan, provided that the debtor
promptly cures any default under the contract and
compensates the counterparty, including paying any
prepetition claim resulting from the default. §365(a)-
(b), (d)(2). And a Chapter 11 debtor-in-possession may
operate its business during the case and pay postpeti-
tion expenses incurred in the ordinary course of busi-
ness during the bankruptcy case. §8363(c)(1), 1108.

Those provisions are narrow in scope and are de-
signed to enable the debtor to continue operating as a
going concern in bankruptcy, while compensating the
affected parties. Moreover, unlike the distribution
here, each provision is consistent with the Code’s prior-
ity scheme. Secured creditors have priority in the pro-
ceeds of their collateral, §§725, 1129(b)(2)(A); claims
arising under assumed contracts are administrative ex-
penses entitled to priority, §§503(b), 507; and postbank-
ruptey claims incurred in the ordinary course of busi-
ness to preserve the estate are likewise administrative
expenses entitled to priority, §8364(a), 503(b), 507(a)(2).
These limited provisions for distribution of assets out-
side a plan thus only underline the centrality of the
Code’s priority scheme to all bankruptcy cases, howev-
er resolved.

2. Conversion to Chapter 7

If a plan cannot be confirmed, the debtor may con-
vert the case to Chapter 7, or the court may do so for
cause. §1112(a), (b)(1). Upon conversion, the Chapter 7
trustee must “collect and reduce to money the property
of the estate.” §704(a)(1). That includes pursuing to

129



130

BANKRUPTCY 2016: VIEWS FROM THE BENCH

217

judgment, or negotiating a settlement of, any legal
claims held by the estate. See infra pp.30-31.

Once the Chapter 7 trustee has accounted for all
assets of the estate, the trustee distributes to secured
creditors the value of any property encumbered by
their security interest (up to the value of their secured
claim). 8725 (trustee “shall dispose of any property in
which an entity other than the estate has an interest,
such as a lien”). After secured creditors receive the
proceeds of their collateral, the trustee distributes any
remaining property of the estate “first, in payment of
claims of the kind specified in, and in the order specified
in” §507—i.e., to priority unsecured creditors.
§726(a)(1). Only if all such claims are paid in full may
the trustee distribute any remaining assets to general
unsecured creditors. §726(a)(2).

As in Chapter 11, Congress denied bankruptcy
courts any authority in Chapter 7 to order ad hoc de-
partures from the Code’s priority scheme. The only ex-
ceptions to the priority “waterfall” described above are
expressly set out and narrow in scope. Thus, §726(a)
provides that a priority claim may receive less favora-
ble treatment if it is subject to legal or equitable subor-
dination under §510. And §726(b) provides that, when a
case has been converted from Chapter 11 to Chapter 7,
priority claims for the cost of administering the Chap-
ter 7 estate are paid before priority claims for adminis-
trative expenses incurred in the preceding Chapter 11
case. No provision of the Code permits the trustee or
the bankruptcy court to deviate from Chapter 7’s pre-
scribed hierarchy of payments simply to produce a re-
sult perceived as more equitable. Thus, it is undisputed
that the distribution ordered in this case also could not
have occurred in Chapter 7.
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3. Dismissal

If a Chapter 11 plan cannot be confirmed and the
case is not converted to Chapter 7, the last option for
exiting Chapter 11 is dismissal of the bankruptcy case
in its entirety. §1112(b). Dismissal is fundamentally
different from either confirmation of a Chapter 11 plan
or conversion to Chapter 7. It is a backward-looking
rather than a forward-looking exit from bankruptcy.
The “day of reckoning” on which all of the estate’s val-
ue is tallied up and redistributed does not occur. CY.
Baird, Flements of Bankruptcy 59 (6th ed. 2014). Thus,
dismissal does not involve any distribution of the estate
to creditors. Instead, estate assets revert to their prior
owners.

The Code provides that dismissal of a bankruptcy
case ordinarily “revests the property of the estate in
the entity in which such property was vested immedi-
ately before the commencement of the case.”
§349(b)(3). The Code thus “contemplates that on dis-
missal a bankrupt is reinvested with the estate” prop-
erty it possessed before bankruptey, “subject to all en-
cumbrances which existed prior to the bankruptcy.” In
re Income Prop. Builders, Inc., 699 F.2d 963, 965 (9th
Cir. 1982) (per curiam). In addition, any property that
the estate has recovered from third parties pursuant to
fraudulent transfer and preference actions is typically
returned to the third party in question. §349(b)(1)(B).
Creditors’ claims against the debtor are not discharged,
and creditors’ rights to collect those claims from third
parties under state fraudulent-transfer law are rein-
stated. Revesting under §349(b) therefore permits
creditors to pursue their claims against both the debtor
and third parties according to their nonbankruptcy
rights.

131



132

BANKRUPTCY 2016: VIEWS FROM THE BENCH

29

As discussed below, a bankruptcy court has limited
authority to depart from this revesting rule “for cause.”
“Cause” means “an acceptable reason,” In re Sadler,
935 F.2d 918, 921 (7th Cir. 1991), such as protecting a
third party who changed position irreversibly in reli-
ance on the bankruptcy. “The basic purpose of
[§349(b)] is to undo the bankruptcy case, as far as prac-
ticable, and to restore all property rights to the position
in which they were found at the commencement of the
case.” H.R. Rep. No. 95-595, at 338 (1977). The “cause”
exception allows the court to “make the appropriate
orders to protect rights acquired in reliance on the
bankruptey case,” id., while otherwise restoring the
parties as much as possible to the status quo ante.

* * *

In contrast to the three alternatives discussed
above, what happened here is contemplated nowhere in
the Bankruptcy Code. No provision of the Code per-
mits nonconsensual deviations from the otherwise
mandatory priority scheme simply because the value of
the estate is being distributed through a structured
dismissal. The priority scheme is the way the Bank-
ruptey Code implements its primary purpose—the eq-
uitable distribution of estate property to creditors. Its
careful and detailed provisions preclude any inference
that debtors can cooperate with junior creditors to cre-
ate an exit from Chapter 11 that excludes senior credi-
tors from the distributions to which they are entitled.

B. No Other Provision Of The Bankruptcy Code
Or Rules Grants Authority For A Priority-
Skipping Structured Dismissal

Neither the bankruptcy court’s power to approve a
settlement under Federal Rule of Bankruptcy Proce-
dure 9019 or §363 of the Bankruptcy Code, nor its pow-
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er to dismiss a Chapter 11 case under §1112(b) and
§349(b) of the Code, provides the authority to circum-
vent the Bankruptcy Code’s priority scheme through a
structured dismissal.

1. Settlement

a. The lower courts relied primarily on Federal
Rule of Bankruptcy Procedure 9019 as the authority for
the settlement and priority-skipping structured dismis-
sal here. Pet. App. 11a, 60a. Rule 9019(a) provides that
“[oln motion by the trustee [or debtor-in-possession]
and after notice and a hearing, the court may approve a
compromise or settlement.” It confers no authority to
distribute estate value in violation of priority. In the
first place, Rule 9019 is merely a rule of procedure, and
as such cannot provide any basis to depart from the
statutory priority scheme that Congress has enacted.
See 28 U.S.C. §2075 (authorizing promulgation of pro-
cedural rules that do not “abridge, enlarge, or modify
any substantive right”).

Nor does Rule 9019 purport to govern the distribu-
tion of estate value. It applies to the settlement of con-
tested claims, not the distribution of settlement pro-
ceeds. That is consistent with the Bankruptcy Code’s
basic division between the process of marshaling the
estate’s assets and maximizing their value, on the one
hand, and the priority scheme for distributing that val-
ue to creditors at the end of the case, on the other. See,
e.g., Jackson, The Logic and Limits of Bankruptcy Law
7-19 (1986).

When the estate’s assets include an unliquidated
cause of action, the value of that cause of action can be
maximized through two alternative means: litigation or
settlement. If the estate litigates and prevails, it will
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obtain a judgment requiring the defendant to pay the
estate a judicially determined sum. But whether the
estate will win, and the size of any damages award, may
be uncertain. Moreover, litigating the claim could re-
quire the estate to incur significant litigation expenses,
which have priority over general unsecured claims,
§8§330, 503(b)(2), 507(a)(2), and could take months or
even years, delaying the distribution of any ultimate
recovery.

Accordingly, “[iln administering reorganization
proceeding in an economical and practical manner it
will often be wise to arrange the settlement of claims.”
Protective Comm. for Indep. Stockholders of TMT
Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424
(1968). When a bankruptcy court is asked to approve a
settlement, it should make a “full and fair assessment of
the wisdom of the proposed compromise,” informed by
“all facts necessary for an intelligent and objective
opinion of the probabilities of ultimate success should
the claim be litigated,” as well as “an educated estimate
of the complexity, expense, and likely duration of such
litigation” and “the possible difficulties of collecting on
any judgment.” Id.

If the settlement is approved, the value of the es-
tate’s claim will be fixed at the amount of the settle-
ment, and the proceeds will become part of the bank-
ruptcy estate. §541(a)(1), (3), (6). The distribution of
those proceeds is then governed by the Code’s priority
scheme. Thus, while Rule 9019 sets out the procedure
for a court to approve the compromise of a claim of un-
certain value, it provides no basis to “compromise” the
Code’s specific priority scheme in the absence of priori-
ty creditors’ consent. Nor can parties to a bankruptcy,
merely by agreeing to contravene that scheme as part
of a “settlement,” give the Court the authority to do
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what Congress otherwise specifically prohibited. Cf. In
re Zale Corp., 62 F.3d 746, 7564-757, 759-766 (5th Cir.
1995) (holding that authority to approve settlement of
estate’s claims did not permit court to approve settle-
ment term barring nondebtor third party’s eclaim
against defendant over which court lacked jurisdiction;
“parties c[an] not accomplish through settlement what
they clan] not attain directly”).6

The court of appeals majority here reasoned that
“it would make sense for the Bankruptcy Code ... to
leave bankruptcy courts more flexibility” to authorize
departures from the priority scheme when approving
settlements outside a plan. Pet. App. 20a. But it failed
to cite any provision of the Code permitting such a de-
parture, and there is none.

b. Neither respondents nor the courts below iden-
tified or relied on the statutory authority for settling an
estate cause of action, which Rule 9019, as a rule of pro-
cedure, cannot provide on its own. The relevant provi-
sion is §363 of the Bankruptcy Code, which grants the

®In TMT Trailer, the Court held that a settlement approved
as part of a reorganization plan must be “fair and equitable” to all
creditors, a term of art incorporating “the absolute priority doc-
trine.” 390 U.S. at 424, 441. The Fifth Circuit has interpreted that
decision to require compliance with the priority scheme whenever
a bankruptcy court approves a settlement that entails the distribu-
tion of estate assets to creditors, whether as part of or before the
confirmation of a Chapter 11 plan. In re AWECO, Inc., 725 F.2d
293, 298 (5th Cir. 1984) (citing TMT Trailer, 390 U.S. at 424, 441).
The rule adopted in AWECO is sound in the context of structured
dismissals for the reasons discussed above. That said, the relevant
consideration is not whether the bankruptcy court is approving a
settlement, but rather whether it is distributing estate assets—
such as the proceeds of settling an estate cause of action—to credi-
tors in satisfaction of their claims.
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debtor-in-possession limited authority to use, sell, or
lease property of the estate. A cause of action belong-
ing to the estate is estate property. $§541(a). The set-
tlement of an estate cause of action is thus, in sub-
stance, a sale of estate property and is subject to the
requirements of §363. See, e.g., In re Moore, 608 F.3d
253, 263-265 (bth Cir. 2010); Northview Motors, Inc. v.
Chrysler Motors Corp., 186 F.3d 346, 350-351 & n.4 (3d
Cir. 1999); In re Martin, 91 F.3d 389, 394-395 & n.2 (3d
Cir. 1996). Like Rule 9019, §363 provides no authority
to contravene the priority scheme.

Section 363 permits a Chapter 11 debtor-in-
possession to use and sell estate property in the ordi-
nary course of business without court approval,
§§363(c)(1), 1107(a), 1108, but requires “notice and a
hearing” before the debtor may “use, sell, or lease” es-
tate property outside the ordinary course of business,
§363(b)(1); In re Roth Am., Inc., 975 F.2d 949, 952 (3d
Cir. 1992). While Chapter 11 contemplates that dispo-
sition of significant estate assets will occur under a
plan, §363(b) authorizes the debtor to dispose of such
assets before a plan is confirmed where doing so will
maximize the value realized from those assets. See In
re Lionel Corp., 722 F.2d 1063, 1069-1071 (2d Cir. 1983)
(8363(b) authorizes preconfirmation sales where a
“good business opportunity” may be lost unless “parties
could act quickly”); In re Chrysler LLC, 405 B.R. 84, 96
(Bankr. S.D.N.Y. 2009) (authorizing preconfirmation
sale “to preserve ... the going concern value of the
[debtor’s] business and to maximize the value of the
Debtors’ estates” where debtor lacked funding to con-
tinue operations); In re General Motors Corp., 407 B.R.
463, 474, 491-492 (Bankr. S.D.N.Y. 2009) (same), aff’d
on other grounds, 428 B.R. 43 (S.D.N.Y. 2010).
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While §363(b) authorizes the debtor, through sale
or settlement, to reduce the assets of the bankruptcy
estate to cash value, it says nothing about how the pro-
ceeds are to be distributed among creditors. The
Bankruptcy Code’s provisions governing priority, by
contrast, establish a comprehensive, detailed scheme
that specifically addresses how the estate is to be dis-
tributed among creditors. Whatever authority $363
may give a bankruptcy court to approve settlements
outside a plan, it does not and cannot confer the author-
ity to distribute the estate in contravention of that
scheme. See, e.g., In re Braniff Airways, Inc., 700 F.2d
935, 939-940 (5th Cir. 1983) (§363(b) does not authorize
a sale and settlement dictating distribution of proceeds
contrary to the Code’s absolute-priority rule); In re Ca-
Jjun Elec. Power Coop., 119 F.3d 349, 354 (5th Cir. 1997)
(§363(b) “does not authorize the trustee to enter a set-
tlement” that “‘short circuit[s] the requirements of
Chapter 11 for confirmation of a reorganization plan’);
In re Continental Air Lines, Inc., 780 F.2d 1223, 1224,
1226-1228 (5th Cir. 1986) (§363(b) does not permit “an
end run around the protection granted creditors in
Chapter 117); Lionel, 722 F.2d at 1069-1071 (§363(b)
does not “grant[] the bankruptey judge carte blanche”
to “swallow[] up Chapter 11’s safeguards”); In re West-
point Stevens, Inc., 333 B.R. 30, 50-54 (S.D.N.Y. 2005)
(§363 did not authorize distribution of sale proceeds to
junior creditors, over objection of senior secured credi-
tors, contrary to Chapter 11’s absolute priority rule),
aff’d in part & rev’d in part on other grounds, 600 F.3d
231 (2d Cir. 2010).
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2. Dismissal

Nor did the bankruptey court’s authority to dismiss
a Chapter 11 case give it the power to distribute the
estate in violation of the Code’s priority scheme.

If a Chapter 11 debtor cannot confirm a plan, the
court may convert the case to Chapter 7 or dismiss it.
§1112(b). As discussed above (at 28-29), §349 provides
that dismissal of a Chapter 11 case revests estate as-
sets in the entities that owned those assets before the
bankruptcy, returning the debtor and its creditors to
the prebankruptcy status quo. $349(b).

A bankruptey court may depart from §349’s revest-
ing rule only for “cause.” §349(b). For instance, a
bankruptcy court might choose, in order to protect
creditors’ interests, not to unwind a fraudulent-transfer
or preference recovery by the estate. Sadler, 935 F.3d
at 921. Or it might not reinstate a debtor’s cause of ac-
tion against a defendant who, in reliance on a release of
that claim in the debtor’s plan, gave up a lien on cash
that was subsequently dispersed in the bankruptcy.
See Wiese v. Community Bank of Cent. Wis., 5562 F.3d
584, 590 (7th Cir. 2009). But “[clause’ under §349(b)
means an acceptable reason. Desire to make an end run
around a statute is not an adequate reason.” Sadler,
935 F.3d at 921.

Sadler involved family farmers who filed for Chap-
ter 13 bankruptey before the enactment of Chapter 12,
which is specifically designed for family farms. In the
Chapter 13 case, the debtors avoided a bank lien on
their property through a preference action. After
Chapter 12 was enacted, the debtors wanted to obtain
its benefits, but the statute prohibited converting a
Chapter 13 case pending on the date of enactment to a
Chapter 12 case. The lower courts nonetheless permit-
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ted the debtors to achieve the same result by dismiss-
ing their Chapter 13 case and filing a new Chapter 12
case. Under §349(b), dismissal of the Chapter 13 case
would unwind the avoidance of the bank’s lien, and the
lien could not have been avoided in the new Chapter 12
case. But the district court reasoned that “the benefits
of conversion to Chapter 12, coupled with the desire to
avoid a windfall for the Bank, were ‘cause’ to specify
that the dismissal did not reinstate the Bank’s lien.”
Sadler, 935 F.3d at 920. The Seventh Circuit reversed,
explaining that the debtors could not achieve the
equivalent of conversion through a dismissal whose ef-
fects had been modified for “cause.” “It is not part of
the judicial office to seek out creative ways to defeat
statutes. Although the [debtors] contend that equities
cut in their favor, there is no equitable claim to achieve
what Congress forbade.” Id. at 921.

So too here. By authorizing limited departures
from a “hard reset” of creditors’ prebankruptcy rights
upon dismissal (Pet. App. 14a), Congress did not grant
bankruptey courts the authority to distribute the es-
tate’s remaining assets to prepetition creditors in a way
that would be flatly unlawful under any Chapter 11
plan that could be proposed.

The harm of allowing §349(b) to become a means of
distributing estate assets, without complying with the
Code’s priority scheme, is well illustrated by this case.
Had the Jevic bankruptey case simply been dismissed,
the estate’s remaining assets would have revested in
their prepetition owners, thereby restoring the estate’s
cash to Jevic and the state-law fraudulent-transfer
claims to Jevic’s creditors, who would have retained
their state-law rights. Petitioners could have then pur-
sued Sun and CIT under state fraudulent-transfer law
for satisfaction of Jevic’s unpaid debts to petitioners.
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Supra p.17 & n.5. Instead, Sun and CIT were able to
obtain a release of liability from the estate within the
bankruptcy case, extinguishing petitioners’ state-law
remedies, in exchange for a distribution of estate prop-
erty that deliberately skipped over petitioners. Section
349 cannot be read to permit such an evasion of the pri-
ority scheme.’

C. The Bankruptcy Code’s Intricate Priority
Scheme And Limited Options For Exiting
Chapter 11 Foreclose A Priority-Skipping
Structured Dismissal

Ordinary principles of statutory interpretation and
this Court’s precedent reinforce the common-sense
conclusion that the general provisions granting authori-
ty to approve settlements and dismiss cases cannot
override the specific priority scheme that applies to
every Chapter 7 case and every Chapter 11 plan. Nor

" The bankruptcy court also lacked authority to approve the
priority-skipping structured dismissal under its alternative ra-
tionale that secured creditors may dispose of their collateral as
they wish. As an initial matter, respondents abandoned this ar-
gument on appeal, see, e.g., Resp. C.A. Br. 15-17, and the court of
appeals did not address it, resolving the case instead on the prem-
ise that the funds at issue were unencumbered estate assets. In
any event, as noted, Sun relinquished its interest in the estate’s
remaining cash to settle the estate’s action to avoid its liens and
recover other transfers (supra n.4), and the settlement proceeds
were accordingly estate property subject to the priority scheme—
not Sun’s property, §541(a)(3), (6). This case therefore does not
present the question whether secured creditors may “gift” proper-
ty to which they would otherwise be entitled to junior creditors
while skipping an intermediate class of creditors. See American
Bankruptey Institute Commission To Study the Reform of Chap-
ter 11, 2012-201, Final Report and Recommendations 237-238
(2014) (discussing division of authority over such “gifting” cases).
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can any residual equitable authority the bankruptcy
court might have provide a basis for rewriting the pri-
ority scheme Congress enacted.

1. The Bankruptcy Code’s specific provi-
sions governing distribution of estate as-
sets trump general provisions permitting
settlement and dismissal

“[I]t is a commonplace of statutory construction
that the specific governs the general.” Morales v.
Trans World Airlines, Inc., 504 U.S. 374, 384 (1992);
accord Morton v. Mancari, 417 U.S. 535, 550-551 (1974);
D. Ginsberg & Sons, Inc. v. Popkin, 285 U.S. 204, 206-
209 (1932). “[Gleneral language of a statutory provi-
sion, although broad enough to include it, will not be
held to apply to a matter specifically dealt with in an-
other part of the same enactment.”” RadLAX Gateway
Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065,
2071 (2012); see, e.g., Hinck v. United States, 550 U.S.
501, 506-507 (2007) (holding Tax Court jurisdiction ex-
clusive, “despite Congress’s failure explicitly” to say so,
under “well-established principle” that “a precisely
drawn, detailed statute pre-empts more general reme-
dies” (internal quotation marks omitted)); United
States v. Fausto, 484 U.S. 439, 453-455 (1988) (holding
that Congress’s decision in the Civil Service Reform
Act to provide judicial review of adverse personnel ac-
tions only for certain federal employees impliedly for-
bade other employees from seeking review under more
general remedies predating CSRA).

Relatedly, as this Court has explained, “[s]tatutory
construction ... is a holistic endeavor,” and statutory
provisions should be construed in a way that “produces
a substantive effect that is compatible with the rest of
the law.” Timbers, 484 U.S. at 371; see also King v.
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Burwell, 135 S. Ct. 2480, 2489 (2015) (“[W]e must read
the words [of a statute] ‘in their context and with a
view to their place in the overall statutory scheme.”);
Kelly, 479 U.S. at 43 (“In expounding [the Bankruptcy
Code], we must not be guided by a single sentence or
member of a sentence, but look to the provisions of the
whole law, and to its object and policy.” (internal quota-
tion marks omitted)).

In Timbers, this Court applied these principles to
reject a construction of the Bankruptcy Code that
would read a general administrative provision to au-
thorize a result inconsistent with a specific provision
elsewhere in the Code. The question in Timbers was
whether the Bankruptcy Code’s provisions for ade-
quate protection for secured creditors required that
undersecured creditors be paid postpetition interest to
account for the time value of money. 484 U.S. at 369.
Although §362(d)(1)’s broad language protecting a se-
cured creditor’s “interest” in collateral “could reasona-
bly ... mean[]” that undersecured creditors must re-
ceive postpetition interest, this Court rejected that
reading because it would “contradict[] the carefully
drawn disposition of §506(b),” which authorizes postpe-
tition interest only for oversecured creditors. Id. at
371, 373.

Likewise, in Hartford Underwriters Insurance Co.
v. Union Planters Bank, N.A., this Court construed
§506(c) of the Bankruptecy Code, which provides that
“[t]he trustee may recover” from a secured creditor
certain costs incurred to preserve the creditor’s collat-
eral. 530 U.S. 1, 5 (2000). Petitioner, an unsecured
creditor, claimed that it was entitled to such a recovery,
arguing that the statute said only “that the trustee may
seek recovery ..., not that others may not.” Id. at 6.
This Court had “little difficulty” rejecting that position,
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noting that “[s]everal contextual features” of the Code
demonstrated that it is a “proper inference that the
trustee is the only party empowered to invoke the pro-
vision.” Id. Here too, respondents contend that the
Bankruptcy Code does not expressly forbid priority-
violating distributions outside a plan. And here too, the
provisions of the Code give rise to a clear negative in-
ference prohibiting such distributions. Chapter 11 does
not specify any means of distributing the estate’s value
at the end of the case except a plan, and a plan must re-
spect priority; the common-sense conclusion is that
Chapter 11 does not permit what was done here.

More recently, in RadLAX, this Court addressed a
closely analogous question. There, the debtors argued
that the Code provides two options for selling a credi-
tor’s collateral under a plan—in a sale meeting specified
conditions or on other terms giving the creditor the
“indubitable equivalent” of its secured claim—and that
the Code expressly grants the creditor the right to
credit-bid only under the first option. They reasoned
that creditors may thus be forbidden to credit-bid un-
der the second option as long as the sale satisfies the
“‘indubitable equivalent” standard. 132 S. Ct. at 2070;
see §1129(b)(2)(A)@i)-(ii). This Court rejected that
reading as “hyperliteral and contrary to common
sense,” holding that where “a general authorization and
a more limited, specific authorization exist side-by-
side,” the “terms of the specific authorization must be
complied with.” RadLAX, 132 S. Ct. at 2070, 2071.
“That is particularly true where, as in §1129(b)(2)(A),
‘Congress has enacted a comprehensive scheme and has
deliberately targeted specific problems with specific
solutions.” Id. at 2071.

Respondents here similarly argue that Chapter 11
requires compliance with priority when the estate’s
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value is distributed under a plan but not when the
bankruptey court is using its power to approve settle-
ments or dismiss a case. That argument fails here just
as it did in RadLAX. The Bankruptcy Code establishes
a comprehensive scheme that targets a specific prob-
lem—a debtor whose assets may prove insufficient to
pay all creditors in full—and responds with a specific
solution—a detailed regime for distributing the debt-
or’s value among competing stakeholders. Indeed, that
is bankruptcy’s core function. The Bankruptey Code
largely leaves the substance of creditors’ claims to non-
bankruptcy law; its primary object is to apportion the
debtor’s limited value in satisfaction of those claims.
§5602(b)(1); Butner v. United States, 440 U.S. 48, 54-57
(1979); Jackson 7-19; Baird 57-75.

“Congress ... does not alter the fundamental details
of a regulatory scheme in vague terms or ancillary pro-
visions—it does not, one might say, hide elephants in
mouseholes.” Whitman v. American Trucking Ass’ns,
531 U.S. 457, 468 (2001). The Code cannot sensibly be
read to give bankruptey courts the authority to over-
ride the priority scheme Congress mandated through
ancillary provisions governing the settlement of dis-
puted claims or dismissal of failed Chapter 11 cases.

2. The bankruptcy court’s “equitable” pow-
ers do not authorize departures from the
priority scheme

The bankruptcy court believed that its departure
from the Code’s priority scheme would better serve
“the paramount interest of the creditors.” Pet. App.
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61a.2 Likewise, the Third Circuit defended the bank-
ruptey court’s decision on the ground that, while “un-
satisfying,” it was the “least bad alternative.” Id. 21a.

But this Court has repeatedly held that equitable
considerations—a bankruptcy judge’s own personal
evaluation of the best or “least bad” result in a given
case—cannot justify departures from the statutory pri-
ority scheme. In Ahlers, the Court reversed a decision
of the Eighth Circuit approving a plan permitting equi-
ty owners of a farming business to retain property even
though unsecured claims were not paid in full. 485 U.S.
at 200-201, 207. The Court considered and rejected ar-
guments that the equitable power of the bankruptcy
court justified this “exception” to absolute priority. Id.
at 206-207. “The Court of Appeals may well have be-
lieved that petitioners or other unsecured creditors
would be better off if respondents’ reorganization plan
was confirmed. But that determination is for the credi-
tors to make in the manner specified by the Code.” Id.
at 207. “[W]hatever equitable powers remain in the
bankruptcy courts must and can only be exercised
within the confines of the Bankruptcy Code.” Id. at
206.

Similarly, in United States v. Noland, the Court re-
jected a bankruptcy court’s effort to “equitably subor-
dinate” claims with statutory priority to lower-priority

claims. 517 U.S. 535, 536, 540 (1996). In Noland, the
United States had claims for taxes, interest, and penal-

® The bankruptcy court’s order (Pet. App. 45a-46a) invoked
§105(a), which codifies the bankruptey court’s residual equitable
authority to enter orders “necessary or appropriate to carry out
the provisions” of the Bankruptcy Code. Respondents have since
disclaimed any reliance on §105(a). Opp. 18 n.3.
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ties entitled to priority under §503 and §507. Id. at 537.
While acknowledging the claims’ priority status, the
bankruptcy court nonetheless ruled that the claim for
tax penalties should be subject to equitable subordina-
tion under §510(c) of the Code based on the “relative
equities” of the matter. Id. In its view, affirmed by the
Sixth Circuit, estate assets were better used for “‘com-
pensating actual loss claims,” rather than providing
additional recovery for the IRS. Id. This Court sound-
ly rejected that effort to second-guess Congress’s
judgment, holding that courts cannot rewrite the
Code’s priority scheme to produce outcomes that they
believe to be fairer. Id. at 540-541, 543.

Most recently, in Law, this Court rejected an at-
tempt to use §105(a) in a way that contravened provi-
sions of the Code, explaining that §105(a) “confers au-
thority to ‘carry out’ the provisions of the Code, but it
is quite impossible to do that by taking action that the
Code prohibits.” 134 S. Ct. at 1194. In Law, the Court
held that a bankruptcy court could not sanction a debt-
or for egregious misconduct by denying him the benefit
of the homestead exemption granted by the Code. Id.
at 1198. Because the Code already contained a “mind-
numbingly detailed[] enumeration” of the circumstanc-
es in which exemptions are available, this Court con-
cluded, the bankruptey court could not, based on its
own assessment of the equities, vary from those provi-
sions. Id. at 1196. “That is simply an application of the
axiom that a statute’s general permission to take ac-
tions of a certain type must yield to a specific prohibi-
tion found elsewhere.” Id. at 1194.

The same is true here. Congress has determined
that the value of a bankruptcy estate should be distrib-
uted in accordance with the priorities it has specified,
and the bankruptey court lacked any equitable authori-
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ty to contravene that priority scheme. Contrary to the
court of appeals’ characterization, there is nothing “ni-
hilistic” about that conclusion. Pet. App. 23a. Congress
considered the matter and, notwithstanding the signifi-
cant flexibility Chapter 11 provides, it chose not to give
bankruptcy courts the diseretion to alter priority with-
out the consent of the affected class of creditors. In
choosing to specify exactly how estate assets must be
distributed, rather than grant bankruptcy courts lee-
way to vary that distribution to “serv[e] the interests
of the estate and its creditors” (id.), Congress chose a
clear default rule, rather than a murky standard, to
govern the parties’ dealings in bankruptey. That choice
must be respected.

II. A CONTRARY RULE WOULD THREATEN THE JUDG-
MENTS CONGRESS MADE IN §507 AND WOULD INVITE
COLLUSION TO SQUEEZE OUT DISFAVORED CREDITORS

Allowing debtors and select creditors to avoid the
priority scheme by structured dismissal not only vio-
lates the text and overall structure of Chapter 11, but is
also inconsistent with the history and purpose of the
priority scheme. The rule of absolute priority took hold
in this Court’s decisions and was later enshrined in the
Code to prevent precisely the same dynamic that oc-
curred here: collaboration between senior creditors
and junior creditors or equity-holders to squeeze out
disfavored intermediate creditors. Congress also made
a principled judgment to prefer some unsecured claims
over others in the priority scheme. The decision below
wrongly licenses private parties and bankruptcy courts
to disregard those policy choices.

Against those significant costs, the rule adopted be-
low has virtually no countervailing benefits. Allowing
priority-skipping settlements and structured dismissals
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will not facilitate settlement, as the panel majority
claimed, but will merely redistribute the proceeds of
settlement away from the priority creditors whom
Congress sought to protect. Nor will such an outcome
be confined to the occasional “rare” case in which there
are no better alternatives (a criterion not even met in
this very case). The threat of a priority-skipping dis-
tribution in a structured dismissal over the objection of
an impaired class of priority creditors will profoundly
alter Chapter 11 plan negotiations in a manner Con-
gress did not anticipate and the Code does not condone.

A. The Priority Scheme Plays An Essential Role
In Chapter 11

1. Strict adherence to the priority scheme when
distributing estate assets to creditors is critical to ef-
fectuate and protect the choices Congress made in that
scheme. The decision to prefer an entire category of
unsecured claims over others is quintessentially “a leg-
islative type of decision.” Noland, 517 U.S. at 541. Al-
lowing bankruptcy courts to approve structured dis-
missals that violate the priority scheme will undermine
those legislative decisions and upset the policy com-
mitments embedded in §507.

The claims at issue here are illustrative. Congress
has long given priority to claims by employees of the
debtor for unpaid wages, salaries, or commissions,
§507(a)(4), and unpaid contributions to an employee
benefit plan, §607(a)(5). Indeed, a “preferred position”
for claims for unpaid “wages ... due to workmen” has
been a feature of bankruptcy law since 1841. United
States v. Embassy Rest., Inc., 359 U.S. 29, 31 & n4
(1959); see also Bankruptcy Act of July 1, 1898, ch. 541,
§64(b)(4), 30 Stat. 544, 563 (priority for “wages due to
workmen, clerks, or servants”). As Judge Hand ex-
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plained, Congress extended that special treatment in
part because employees, unlike other creditors, often
cannot “be expected to know anything of the credit of
their employer” and instead “accept a job as it comes.”
In re Lawsam FElec. Co., 300 F. 736, 736 (S.D.N.Y.
1924). Employees also likely have no other sources of
income and no means of demanding security from their
employer when extending credit, so they and their fam-
ilies are especially harmed by an employer’s failure.
Kauper, Insolvency Statutes Preferring Wages Due
Employees, 30 Mich. L. Rev. 504, 507-508 (1932). And,
finally, the wage priority encourages employees not to
jump ship when a business is failing—a prospect that
could both hasten bankruptcy and make a successful
reorganization more difficult, harming all creditors. See
supra p.10.

Nothing in the Code suggests that Congress in-
tended those protections to apply in Chapter 11 cases
that result in a confirmed plan, but not in Chapter 11
cases that result in a structured dismissal—an outcome
employees cannot predict in advance, when they must
decide whether to join or stay with a financially dis-
tressed business.’ If anything, a bankruptcy that ends
in a structured dismissal is likely to leave employees

9 - ) .
The same timing concern applies to other claims as well.
For example, Congress gave superpriority to certain postpetition
financing, §364(d), to encourage such lending as a means of pre-
serving and maximizing the value of the estate. That incentive to
extend credit will be substantially undercut if a lender must guess,
in advance, whether its priority will actually be honored. The
same is true for the priority given to postpetition administrative
expenses, §8503(b), 507(a)(2), which encourages counterparties to
continue doing business with the debtor during its reorganization
efforts.

149



150

BANKRUPTCY 2016: VIEWS FROM THE BENCH

47

worse off than a successful reorganization, insofar as
the debtor ceases to do business entirely, thus making a
small measure of protection for the employees’ prepeti-
tion unpaid wages even more important.

Allowing structured dismissals to evade §507 would
also be inconsistent with the priority scheme’s broader
place in the architecture of the Code. See supra pp.23-
29. In fact, in defending the settlement and dismissal
that occurred below, even respondents recognized “the
importance of the priority system,” and they urged a
rule under which “compliance with the Code priorities
will usually be dispositive of whether a proposed set-
tlement is fair and equitable’ to all creditors. Opp. 19
(quoting Pet. App. 20a). If it were true, as respondents
contend, that compliance with the priority scheme is
not required for a settlement and structured dismissal
because no provision of the Code says so expressly, it is
hard to see why compliance would nevertheless “usual-
ly” be required. A far more compelling reading of the
Code is that compliance is always required, in order to
protect the categorical judgments Congress made.

2. Allowing priority-skipping distributions like
the one that occurred here would also invite the same
dangers of collusion that motivated the Court to devel-
op and apply the concept of absolute priority. The doc-
trine originated in equity receivership cases, largely
involving railroads, to protect junior creditors from the
danger that senior creditors, corporate insiders, and
stockholders—sometimes the same persons—would
collude during reorganizations to benefit themselves
while cutting junior creditors out of the process. See,
e.g., Louisville Trust Co. v. Louisville, New Albany &
Chi. Ry., 174 U.S. 674, 684 (1899); Northern Pac. Ry. v.
Boyd, 228 U.S. 482, 504-508 (1913); see also Baird 59-67.
To forestall such collusion, the Court required “rigid
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adherence” to the “fixed principle’” that stockholders
(having the lowest priority) could not receive any of the
value of the reorganized enterprise over the objection
of more senior creditors unless those creditors were
paid in full. Kansas City Terminal Ry. v. Central Un-
ton Trust Co. of N.Y., 271 U.S. 445, 454 (1926) (quoting
Boyd, 228 U.S. at 507).

In Case v. Los Angeles Lumber Products Co., the
Court held that Congress codified the rule of absolute
priority by amending the Bankruptcy Act of 1898 to re-
quire that any plan of reorganization be “fair and equi-
table” to creditors. 308 U.S. 106, 114-115 & n.6 (1939).
The Court explained that “[t]he words ‘fair and equita-
ble’ ... are words of art,” meaning a “rule of full or abso-
lute priority.” Id. at 115, 117; accord Marine Harbor
Props., Inc. v. Manufacturers Trust Co., 317 U.S. 78, 85
(1942). The modern Code, unlike the Bankruptcy Act,
spells out in detail the requirement for compliance with
absolute priority in meeting the “fair and equitable”
standard, §1129(b)(2), but the underlying principle has
remained unchanged. A “‘dissenting class of [senior]
creditors must be provided for in full before any junior
class can receive or retain any property’” in a reorgani-
zation, absent consent to different treatment. Ahlers,
485 U.S. at 202.

As a result, absolute priority “has been the corner-
stone of reorganization practice and theory” for over 75
years. Markell, Owners, Auctions, and Absolute Prior-
1ty in Bankruptcy Reorgawmizations, 44 Stan. L. Rev.
69, 123 (1991); see Roe & Tung, 99 Va. L. Rev. at 1236
(“Absolute priority is central to the structure of busi-
ness reorganization and is, quite appropriately, bank-
ruptcy’s most important and famous rule.”). It has re-
mained so important in theory and practice because of
the “danger inherent in any reorganization plan pro-
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posed by a debtor, then and now, that the plan will
simply turn out to be too good a deal for the debtor’s
owners,” at the expense of disfavored creditors. 203 N.
LaSalle, 526 U.S. at 444 (citing H.R. Doc. No. 93-137,
pt. I, at 255 (1973) (absolute priority rule developed to
protect against “the ability of a few insiders, whether
representatives of management or major creditors, to
use the reorganization process to gain an unfair ad-
vantage”)); see also In re Hutch Holdings, Inc., 532
B.R. 866, 884 (Bankr. S.D. Ga. 2015) (Bankruptecy
Code’s enactment was driven in part by “‘the need for
greater transparency and dismantling of the ‘bankrupt-
cy ring’ of perceived insiders among bankruptcy spe-
cialists and the courts™); H.R. Rep. No. 95-595, at 92
(Congress was addressing concern that “the bankrupt-
cy system operates more for the benefit of attorneys
than for the benefit of creditors”).

Precisely those same dangers are present for struc-
tured dismissals, as illustrated by this case. If senior
creditors and general unsecured creditors can arrange
to dismiss a Chapter 11 case and distribute the estate’s
remaining property in violation of the priority scheme,
squeezing out disfavored intermediate priority credi-
tors, they will have substantial incentives to do so in
many cases. Here, the committee of general unsecured
creditors was allowed to settle the estate’s claims and
to agree with the debtor and senior creditors to a dis-
tribution of estate assets that paid the committee’s at-
torneys’ fees and a portion of general unsecured credi-
tors’ claims, while skipping over petitioners’ higher-
priority claims. Supra pp.14-15. Sun and CIT received
a full release of the estate’s claims against them; the
committee’s lawyers and certain other administrative
and priority claimants were paid; the committee ar-
ranged for general unsecured creditors to be paid; but
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petitioners’ priority claims were deliberately left un-
paid, and petitioners were barred from pursuing fraud-
ulent-transfer claims against Sun and CIT that might
have given them a recovery. The Code’s priority
scheme is intended to prevent just this kind of outcome.

Even the court of appeals acknowledged the “justi-
fiable concerns about collusion” raised by a priority-
skipping distribution. Pet. App. 20a. The lesson of his-
tory, drawn from this Court’s precedent, is that “rigid
adherence” to the priority scheme is necessary to pre-
vent such collusion. Kansas City Terminal Ry., 271
U.S. at 454.

B. Compliance With The Priority Scheme Pro-
motes Settlement

The court of appeals reasoned that bankruptcy
courts need “more flexibility in approving settlements
than in confirming plans” and therefore that they
should be permitted to approve nonconsensual depar-
tures from the priority scheme to promote settlement.
Pet. App. 20a. There is no basis for that view. To the
contrary, in bankruptcy as elsewhere, clear and stable
rules facilitate settlement by making the law more pre-
dictable to all parties in advance. See, e.g., Landes &
Posner, Legal Precedent, 19 J.L. & Econ. 249, 271
(1976) (noting that “the ratio of lawsuits to settlements
is mainly a function of the amount of uncertainty, which
leads to divergent estimates by the parties of the prob-
able outcome”); cf. Blue Cross & Blue Shield Assn v.
American Express Co., 467 F.3d 634, 640 (7th Cir.
2006) (“In the long run, everyone gains from predicta-
bility (and from rules that reduce the expense of litigat-
ing about such transactions).”). Having such clear rules
is particularly valuable in the “unruly” context of bank-
ruptey law. RadLAX, 132 S. Ct. at 2073. Uncertainty
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as to whether priority will be respected would affect
the terms and pricing of loans to many companies out-
side of bankruptcy; and once in bankruptcy, the addi-
tional litigation promoted by such uncertainty “takes
money directly out of the pockets of creditors.” Gen-
eral Motors, 407 B.R. at 504.

The court of appeals’ concern for additional flexibil-
ity was thus misplaced. All settlements are negotiated
against the backdrop of legal rules. There is no reason
to believe that respecting those rules in bankruptcy
will prevent parties from reaching consensual settle-
ments. Disregarding absolute priority in some unspeci-
fied set of “rare” cases (Pet. App. 2a) will simply result
in settlements that are more favorable to the settling
parties at the expense of disfavored priority creditors.

This case is again illustrative. To the panel majori-
ty and the bankruptcy court, the settlement approved
here was defensible because there was no “viable alter-
native,” meaning no other possible settlement and no
prospect of a confirmable plan. Pet. App. 22a. Howev-
er, as Judge Scirica correctly perceived in dissent, the
putative impossibility of alternative arrangements was
“at least in part, a product of [respondents’] own mak-
ing.” Id. 25a. Sun, one of the defendants in the estate’s
fraudulent conveyance action, claimed it would not
agree to any settlement of that action that provided
funds to petitioners, who were separately suing Sun for
violating the WARN Act (id. 6a n.4); but it is highly
implausible that Sun would have paid nothing to
achieve the benefits it obtained through the settlement
if the bankruptcy court had required that priority be
respected. Permitting courts to approve departures
from priority allows settling parties to avoid complying
with the priority scheme merely by making such self-
serving statements. And even if such a settlement had
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truly been impossible, the answer would not have been
to disregard the Code’s requirements. Rather, the
Code already provides ready alternatives if a Chapter
11 plan cannot be confirmed: conversion to Chapter 7
for liquidation or dismissal of the case, with a return to
the prepetition status quo. §1112(a)-(b); supra pp.26-
29.

C. Allowing Priority-Skipping Structured Dis-
missals In “Rare” Cases Is Untenable

The court of appeals asserted that its decision
should be read to permit a priority-skipping settlement
and structured dismissal only in a “rare case” (Pet.
App. 2a), but that putative limitation is untenable.

First, allowing priority-skipping structured dismis-
sals in any Chapter 11 cases will profoundly undermine
the bargaining position of priority creditors in all cases.
The absolute priority rule and the associated hierarchy
of priorities provide the backbone for Chapter 11 plan
negotiations. See Blum & Kaplan, The Absolute Priori-
ty Doctrine in Corporate Reorganizations, 41 U. Chi. L.
Rev. 651, 653 (1974) (absolute priority is “a way of
structuring negotiations so that they are sufficiently
disciplined to be held within permissible areas”). The
certainty that a plan cannot be confirmed over the ob-
jection of an impaired class of creditors if any lower-
priority claims are paid provides “the heart of the lev-
erage” these creditors are given by the Code in negoti-
ations. Warren, A Theory of Absolute Priority, 1991
Ann. Surv. Am. L. 9, 30. “All negotiations” take place
around that leverage, and, “[t]Jo the extent that each
party has the power under the Bankruptcy Code to
force the other to yield, that power is reflected in the
terms of any consensual plan.” Id.
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That framework explains why creditors in Chapter
11 are free to consent to less favorable treatment than
the absolute priority rule might otherwise require.
Congress envisioned Chapter 11 as a process in which
interested parties, not courts, decide for themselves
“how the value of the reorganizing company will be dis-
tributed,” through consensual negotiations after full
disclosure. H.R. Rep. No. 95-595, at 224. Particular
creditors may well decide that a mutually beneficial
plan that does not comply in all respects with absolute
priority is preferable to other options. But the Code
leaves that decision to the creditors.

Allowing priority-skipping structured dismissals
will profoundly affect those negotiations, even if such
departures from the priority scheme in fact remain
rare. The background threat of such a distribution will
hang over the parties’ bargaining and will erode the
leverage that Congress intended to provide in affording
some unsecured claims priority over others. Priority
creditors such as petitioners will never know whether
their priority status is really absolute.

Second, as many commentators have already rec-
ognized, allowing priority-skipping structured dismis-
sals in “rare” cases is an invitation to interested parties
to try to create “rare” cases: “[O]nce the floodgates are
opened, debtors and favored creditors can be expected
to make every case that ‘rare case.”” Rudzik, A Priori-
ty Is A Priority Is A Priority—Except When It Isn’t,
34 Am. Bankr. Inst. J. 16, 17 (Sept. 2015)."° And the

19 See also Lipson & Walsh, ABA Business Bankruptcy
Committee Newsletter, In re Jevic Holding Corp. 3 (May 21,

2015), http://apps.americanbar.org/buslaw/committees/CL160000
pub/newsletter/201507/fa_3.pdf (“While [the Third Circuit’s deci-
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more willing judges appear to be to approve a priority-
skipping structured dismissal as the best option among
bad options, the “more likely that parties will find ways
to orchestrate an environment in which it is the best
option.” Baird, Bankruptcy’s Quiet Revolution, U. Chi.
Coase-Sandor Inst. L. & Econ. Working Paper No. 755,
at 13 (Apr. 2016). “The rationale for refusing to enforce
such [settlement] agreements is the same as the ra-
tionale for outlawing the payment of ransom or putting
in place a policy of never negotiating with terrorists.”
Id.

That is not mere speculation. Bankruptcy law is
replete with examples of remedies initially approved
only as “exceptional,” but that ultimately become com-
monplace. The Third Circuit’s own case law holds, for
instance, that a nonconsensual release of the claims of a
third party against a nondebtor entity is permitted only
in “extraordinary cases,” In re Continental Airlines,
203 F.3d 203, 212 (3d Cir. 2000), but such releases are
now routinely included in large Chapter 11 plans of re-
organization, see Silverstein, Hiding in Plain View, 23

sion] purports to be narrow, it would seem to invite further litiga-
tion to test its boundaries.”); Goffman et al., Third Circuit Pro-
vides Road Map for Structured Dismissals (May 28, 2015), https:/
www.skadden.com/sites/default/files/publications/Third_Circuit_
Provides_Road_Map_for_Structured_Dismissals.pdf  (similar);
Swett, Supreme Court to Review Priority-Skipping Settlement
and Structured Dismissal of Chapter 11 Case (Aug. 5, 2016),
http://www.capdale.com/files/18529_Supreme_Court_to_review_
priority-skipping_settlement_and_structured_dismissal_of_
Chapter_11_case.pdf (Jevic “invites parties to devote their ener-
gies [to] ‘gaming’ bankruptcy cases without fully submitting either
to Chapter 11 or Chapter 7, rather than negotiating or litigating
within the prescribed framework”).
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Emory Bankr. Dev. J. 13, 18 (2006) (describing third-
party releases as “increasingly common”).

Third, bankruptcy judges will not be well posi-
tioned to judge whether a structured dismissal like this
one is truly the option of last resort—whether there
are, in the court of appeals’ formulation, “‘specific and
credible grounds’™ (Pet. App. 21a) to distinguish a given
case from the mine run of failed Chapter 11 cases. “A
mass of experience” in bankruptcy practice “reveals
that courts have generally been prone to accept com-
promises in order to expedite termination of lengthy
proceedings over complicated corporate financial mat-
ters,” Blum & Kaplan, 41 U. Chi. L. Rev. at 664, and
understandably so. The parties seeking approval of a
structured dismissal have substantial control over how
the circumstances are framed for the court, and many
of the disfavored priority creditors who are likely to be
squeezed out—employees, farmers, consumers,
§507(a)(4)-(7)—are also likely to lack the means to con-
test that framing effectively. Nor should they be
forced to do so, under the correct interpretation of the
Code.
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CONCLUSION

The judgment of the court of appeals should be re-
versed.
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11 U.S.C. § 103. Applicability of chapters

(a) Except as provided in section 1161 of this title,
chapters 1, 3, and 5 of this title apply in a case under
chapter 7, 11, 12, or 13 of this title, and this chapter,
sections 307, 362(0), 555 through 557, and 559 through
562 apply in a case under chapter 15.

(b) Subchapters I and II of chapter 7 of this title
apply only in a case under such chapter.

(¢) Subchapter III of chapter 7 of this title applies
only in a case under such chapter concerning a stock-
broker.

(d) Subchapter IV of chapter 7 of this title applies
only in a case under such chapter concerning a commod-
ity broker.

(e) Scope of Application.—Subchapter V of chapter
7 of this title shall apply only in a case under such chap-
ter concerning the liquidation of an uninsured State
member bank, or a corporation organized under section
25A of the Federal Reserve Act, which operates, or op-
erates as, a multilateral clearing organization pursuant
to section 409 of the Federal Deposit Insurance Corpo-
ration Improvement Act of 1991.

(f) Except as provided in section 901 of this title,
only chapters 1 and 9 of this title apply in a case under
such chapter 9.

(g) Except as provided in section 901 of this title,
subchapters I, II, and III of chapter 11 of this title ap-
ply only in a case under such chapter.

(h) Subchapter IV of chapter 11 of this title applies
only in a case under such chapter concerning a railroad.
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(i) Chapter 13 of this title applies only in a case un-
der such chapter.

(j) Chapter 12 of this title applies only in a case un-
der such chapter.

(k) Chapter 15 applies only in a case under such
chapter, except that—

(1) sections 1505, 1513, and 1514 apply in all
cases under this title; and

(2) section 1509 applies whether or not a case
under this title is pending.

11 U.S.C. § 105. Power of court

(a) The court may issue any order, process, or
judgment that is necessary or appropriate to carry out
the provisions of this title. No provision of this title
providing for the raising of an issue by a party in inter-
est shall be construed to preclude the court from, sua
sponte, taking any action or making any determination
necessary or appropriate to enforce or implement court
orders or rules, or to prevent an abuse of process.

(b) Notwithstanding subsection (a) of this section, a
court may not appoint a receiver in a case under this
title.

(¢) The ability of any district judge or other officer
or employee of a district court to exercise any of the
authority or responsibilities conferred upon the court
under this title shall be determined by reference to the
provisions relating to such judge, officer, or employee
set forth in title 28. This subsection shall not be inter-
preted to exclude bankruptcy judges and other officers
or employees appointed pursuant to chapter 6 of title 28
from its operation.
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(d) The court, on its own motion or on the request
of a party in interest—

(1) shall hold such status conferences as are
necessary to further the expeditious and economi-
cal resolution of the case; and

(2) unless inconsistent with another provision
of this title or with applicable Federal Rules of
Bankruptcy Procedure, may issue an order at any
such conference prescribing such limitations and
conditions as the court deems appropriate to en-
sure that the case is handled expeditiously and eco-
nomically, including an order that—

(A) sets the date by which the trustee must
assume or reject an executory contract or un-
expired lease; or

(B) in a case under chapter 11 of this title—

(i) sets a date by which the debtor, or
trustee if one has been appointed, shall file
a disclosure statement and plan;

(ii) sets a date by which the debtor, or
trustee if one has been appointed, shall so-
licit acceptances of a plan;

(iii) sets the date by which a party in
interest other than a debtor may file a plan;

(iv) sets a date by which a proponent of
a plan, other than the debtor, shall solicit
acceptances of such plan;

(v) fixes the scope and format of the
notice to be provided regarding the hearing
on approval of the disclosure statement; or
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(vi) provides that the hearing on ap-
proval of the disclosure statement may be
combined with the hearing on confirmation
of the plan.

11 U.S.C. § 349. Effect of dismissal

(a) Unless the court, for cause, orders otherwise, the
dismissal of a case under this title does not bar the dis-
charge, in a later case under this title, of debts that were
dischargeable in the case dismissed; nor does the dismis-
sal of a case under this title prejudice the debtor with
regard to the filing of a subsequent petition under this
title, except as provided in section 109(g) of this title.

(b) Unless the court, for cause, orders otherwise, a
dismissal of a case other than under section 742 of this
title—

(1) reinstates—

(A) any proceeding or custodianship super-
seded under section 543 of this title;

(B) any transfer avoided under section 522,
544, 545, 547, 548, 549, or 724(a) of this title, or
preserved under section 510(¢)(2), 522(1)(2), or
551 of this title; and

(C) any lien voided under section 506(d) of
this title;

(2) vacates any order, judgment, or transfer
ordered, under section 522(i)(1), 542, 550, or 553 of
this title; and

(3) revests the property of the estate in the en-
tity in which such property was vested immediate-
ly before the commencement of the case under this
title.
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11 U.S.C. § 363. Use, sale, or lease of property

(a) In this section, “cash collateral” means cash, ne-
gotiable instruments, documents of title, securities, de-
posit accounts, or other cash equivalents whenever ac-
quired in which the estate and an entity other than the
estate have an interest and includes the proceeds,
products, offspring, rents, or profits of property and the
fees, charges, accounts or other payments for the use or
occupancy of rooms and other public facilities in hotels,
motels, or other lodging properties subject to a security
interest as provided in section 552(b) of this title,
whether existing before or after the commencement of
a case under this title.

(b) (1) The trustee, after notice and a hearing, may
use, sell, or lease, other than in the ordinary course of
business, property of the estate, except that if the
debtor in connection with offering a product or a ser-
vice discloses to an individual a policy prohibiting the
transfer of personally identifiable information about
individuals to persons that are not affiliated with the
debtor and if such policy is in effect on the date of the
commencement of the case, then the trustee may not
sell or lease personally identifiable information to any
person unless—

(A) such sale or such lease is consistent
with such policy; or

(B) after appointment of a consumer priva-
cy ombudsman in accordance with section 332,
and after notice and a hearing, the court ap-
proves such sale or such lease—

(1) giving due consideration to the facts,
circumstances, and conditions of such sale
or such lease; and
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(i1) finding that no showing was made
that such sale or such lease would violate
applicable nonbankruptcy law.

(2) If notification is required under subsection
(a) of section 7TA of the Clayton Act in the case of a
transaction under this subsection, then—

(A) notwithstanding subsection (a) of such
section, the notification required by such sub-
section to be given by the debtor shall be given
by the trustee; and

(B) notwithstanding subsection (b) of such
section, the required waiting period shall end
on the 15th day after the date of the receipt, by
the Federal Trade Commission and the Assis-
tant Attorney General in charge of the Anti-
trust Division of the Department of Justice, of
the notification required under such subsection
(a), unless such waiting period is extended—

(1) pursuant to subsection (e)(2) of such
section, in the same manner as such sub-
section (e)(2) applies to a cash tender offer;

(ii) pursuant to subsection (g)(2) of such
section; or

(iii) by the court after notice and a
hearing.

(¢) (1) If the business of the debtor is authorized to
be operated under section 721, 1108, 1203, 1204, or 1304
of this title and unless the court orders otherwise, the
trustee may enter into transactions, including the sale
or lease of property of the estate, in the ordinary course
of business, without notice or a hearing, and may use
property of the estate in the ordinary course of busi-
ness without notice or a hearing.
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(2) The trustee may not use, sell, or lease cash
collateral under paragraph (1) of this subsection un-
less—

(A) each entity that has an interest in such
cash collateral consents; or

(B) the court, after notice and a hearing,
authorizes such use, sale, or lease in accordance
with the provisions of this section.

(3) Any hearing under paragraph (2)(B) of this
subsection may be a preliminary hearing or may be
consolidated with a hearing under subsection (e) of
this section, but shall be scheduled in accordance
with the needs of the debtor. If the hearing under
paragraph (2)(B) of this subsection is a preliminary
hearing, the court may authorize such use, sale, or
lease only if there is a reasonable likelihood that
the trustee will prevail at the final hearing under
subsection (e) of this section. The court shall act
promptly on any request for authorization under
paragraph (2)(B) of this subsection.

(4) Except as provided in paragraph (2) of this
subsection, the trustee shall segregate and account
for any cash collateral in the trustee’s possession,
custody, or control.

(d) The trustee may use, sell, or lease property un-
der subsection (b) or (¢) of this section—

(1) in the case of a debtor that is a corporation
or trust that is not a moneyed business, commercial
corporation, or trust, only in accordance with non-
bankruptcy law applicable to the transfer of prop-
erty by a debtor that is such a corporation or trust;
and
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(2) only to the extent not inconsistent with any
relief granted under subsection (¢), (d), (e), or (f) of
section 362.

(e) Notwithstanding any other provision of this sec-
tion, at any time, on request of an entity that has an in-
terest in property used, sold, or leased, or proposed to
be used, sold, or leased, by the trustee, the court, with
or without a hearing, shall prohibit or condition such
use, sale, or lease as is necessary to provide adequate
protection of such interest. This subsection also applies
to property that is subject to any unexpired lease of
personal property (to the exclusion of such property
being subject to an order to grant relief from the stay
under section 362).

(f) The trustee may sell property under subsection
(b) or (c) of this section free and clear of any interest in
such property of an entity other than the estate, only
if—
(1) applicable nonbankruptcy law permits sale
of such property free and clear of such interest;

(2) such entity consents;

(3) such interest is a lien and the price at which
such property is to be sold is greater than the ag-
gregate value of all liens on such property;

(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or
equitable proceeding, to accept a money satisfac-
tion of such interest.

(g) Notwithstanding subsection (f) of this section,
the trustee may sell property under subsection (b) or
(c) of this section free and clear of any vested or contin-
gent right in the nature of dower or curtesy.
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(h) Notwithstanding subsection (f) of this section,
the trustee may sell both the estate’s interest, under
subsection (b) or (c¢) of this section, and the interest of
any co-owner in property in which the debtor had, at
the time of the commencement of the case, an undivid-
ed interest as a tenant in common, joint tenant, or ten-
ant by the entirety, only if—

(1) partition in kind of such property among the
estate and such co-owners is impracticable;

(2) sale of the estate’s undivided interest in
such property would realize significantly less for
the estate than sale of such property free of the in-
terests of such co-owners;

(3) the benefit to the estate of a sale of such
property free of the interests of co-owners out-
weighs the detriment, if any, to such co-owners; and

(4) such property is not used in the production,
transmission, or distribution, for sale, of electric
energy or of natural or synthetic gas for heat, light,
or power.

(i) Before the consummation of a sale of property to
which subsection (g) or (h) of this section applies, or of
property of the estate that was community property of
the debtor and the debtor’s spouse immediately before
the commencement of the case, the debtor’s spouse, or
a co-owner of such property, as the case may be, may
purchase such property at the price at which such sale
is to be consummated.

(j) After a sale of property to which subsection (g) or
(h) of this section applies, the trustee shall distribute to
the debtor’s spouse or the co-owners of such property, as
the case may be, and to the estate, the proceeds of such
sale, less the costs and expenses, not including any com-
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pensation of the trustee, of such sale, according to the
interests of such spouse or co-owners, and of the estate.

(k) At a sale under subsection (b) of this section of
property that is subject to a lien that secures an al-
lowed claim, unless the court for cause orders other-
wise the holder of such claim may bid at such sale, and,
if the holder of such claim purchases such property,
such holder may offset such claim against the purchase
price of such property.

(l) Subject to the provisions of section 365, the trus-
tee may use, sell, or lease property under subsection (b)
or (c) of this section, or a plan under chapter 11, 12, or
13 of this title may provide for the use, sale, or lease of
property, notwithstanding any provision in a contract, a
lease, or applicable law that is conditioned on the insol-
vency or financial condition of the debtor, on the com-
mencement of a case under this title concerning the
debtor, or on the appointment of or the taking posses-
sion by a trustee in a case under this title or a custodi-
an, and that effects, or gives an option to effect, a for-
feiture, modification, or termination of the debtor’s in-
terest in such property.

(m) The reversal or modification on appeal of an au-
thorization under subsection (b) or (¢) of this section of
a sale or lease of property does not affect the validity of
a sale or lease under such authorization to an entity
that purchased or leased such property in good faith,
whether or not such entity knew of the pendency of the
appeal, unless such authorization and such sale or lease
were stayed pending appeal.

(n) The trustee may avoid a sale under this section
if the sale price was controlled by an agreement among
potential bidders at such sale, or may recover from a
party to such agreement any amount by which the value
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of the property sold exceeds the price at which such sale
was consummated, and may recover any costs, attor-
neys’ fees, or expenses incurred in avoiding such sale or
recovering such amount. In addition to any recovery
under the preceding sentence, the court may grant
judgment for punitive damages in favor of the estate
and against any such party that entered into such an
agreement in willful disregard of this subsection.

(0) Notwithstanding subsection (f), if a person pur-
chases any interest in a consumer credit transaction
that is subject to the Truth in Lending Act or any in-
terest in a consumer credit contract (as defined in sec-
tion 433.1 of title 16 of the Code of Federal Regulations
(January 1, 2004), as amended from time to time), and if
such interest is purchased through a sale under this
section, then such person shall remain subject to all
claims and defenses that are related to such consumer
credit transaction or such consumer credit contract, to
the same extent as such person would be subject to
such claims and defenses of the consumer had such in-
terest been purchased at a sale not under this section.

(p) In any hearing under this section—

(1) the trustee has the burden of proof on the
issue of adequate protection; and

(2) the entity asserting an interest in property
has the burden of proof on the issue of the validity,
priority, or extent of such interest.

11 U.S.C. § 507. Priorities

(a) The following expenses and claims have priority
in the following order:

(1) First:
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(A) Allowed unsecured claims for domestic
support obligations that, as of the date of the
filing of the petition in a case under this title,
are owed to or recoverable by a spouse, former
spouse, or child of the debtor, or such child’s
parent, legal guardian, or responsible relative,
without regard to whether the claim is filed by
such person or is filed by a governmental unit
on behalf of such person, on the condition that
funds received under this paragraph by a gov-
ernmental unit under this title after the date of
the filing of the petition shall be applied and
distributed in accordance with applicable non-
bankruptcy law.

(B) Subject to claims under subparagraph
(A), allowed unsecured claims for domestic
support obligations that, as of the date of the
filing of the petition, are assigned by a spouse,
former spouse, child of the debtor, or such
child’s parent, legal guardian, or responsible
relative to a governmental unit (unless such ob-
ligation is assigned voluntarily by the spouse,
former spouse, child, parent, legal guardian, or
responsible relative of the child for the purpose
of collecting the debt) or are owed directly to or
recoverable by a governmental unit under ap-
plicable nonbankruptcy law, on the condition
that funds received under this paragraph by a
governmental unit under this title after the
date of the filing of the petition be applied and
distributed in accordance with applicable non-
bankruptcy law.

(C) If a trustee is appointed or elected un-
der section 701, 702, 703, 1104, 1202, or 1302, the
administrative expenses of the trustee allowed
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under paragraphs (1)(A), (2), and (6) of section
503(b) shall be paid before payment of claims
under subparagraphs (A) and (B), to the extent
that the trustee administers assets that are oth-
erwise available for the payment of such claims.

(2) Second, administrative expenses allowed
under section 503(b) of this title, unsecured claims
of any Federal reserve bank related to loans made
through programs or facilities authorized under
section 13(3) of the Federal Reserve Act (12 U.S.C.
343), and any fees and charges assessed against the
estate under chapter 123 of title 28.

(3) Third, unsecured claims allowed under sec-
tion 502(f) of this title.

(4) Fourth, allowed unsecured claims, but only
to the extent of $10,000 for each individual or cor-
poration, as the case may be, earned within 180
days before the date of the filing of the petition or
the date of the cessation of the debtor’s business,
whichever occurs first, for—

(A) wages, salaries, or commissions, includ-
ing vacation, severance, and sick leave pay
earned by an individual; or

(B) sales commissions earned by an indi-
vidual or by a corporation with only 1 employ-
ee, acting as an independent contractor in the
sale of goods or services for the debtor in the
ordinary course of the debtor’s business if, and
only if, during the 12 months preceding that
date, at least 75 percent of the amount that the
individual or corporation earned by acting as an
independent contractor in the sale of goods or
services was earned from the debtor.
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(5) Fifth, allowed unsecured claims for contri-
butions to an employee benefit plan—

(A) arising from services rendered within
180 days before the date of the filing of the pe-
tition or the date of the cessation of the debt-
or’s business, whichever occurs first; but only

(B) for each such plan, to the extent of—

(i) the number of employees covered by
each such plan multiplied by $10,000; less

(ii) the aggregate amount paid to such
employees under paragraph (4) of this sub-
section, plus the aggregate amount paid by
the estate on behalf of such employees to
any other employee benefit plan.

(6) Sixth, allowed unsecured claims of persons—

(A) engaged in the production or raising of
grain, as defined in section 557(b) of this title,
against a debtor who owns or operates a grain
storage facility, as defined in section 557(b) of
this title, for grain or the proceeds of grain, or

(B) engaged as a United States fisherman
against a debtor who has acquired fish or fish
produce from a fisherman through a sale or
conversion, and who is engaged in operating a
fish produce storage or processing facility—

but only to the extent of $4,000 for each such indi-
vidual.

(7) Seventh, allowed unsecured claims of indi-
viduals, to the extent of $1,800 for each such indi-
vidual, arising from the deposit, before the com-
mencement of the case, of money in connection with
the purchase, lease, or rental of property, or the
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purchase of services, for the personal, family, or
household use of such individuals, that were not de-
livered or provided.

(8) Eighth, allowed unsecured claims of gov-
ernmental units, only to the extent that such claims
are for—

(A)a tax on or measured by income or
gross receipts for a taxable year ending on or
before the date of the filing of the petition—

(i) for which a return, if required, is last
due, including extensions, after three years
before the date of the filing of the petition;

(ii) assessed within 240 days before the
date of the filing of the petition, exclusive
of—

(I) any time during which an offer
in compromise with respect to that tax
was pending or in effect during that
240-day period, plus 30 days; and

(IT) any time during which a stay of
proceedings against collections was in
effect in a prior case under this title
during that 240-day period, plus 90
days; or

(iii) other than a tax of a kind specified
in section 523(a)(1)(B) or 523(a)(1)(C) of
this title, not assessed before, but assessa-
ble, under applicable law or by agreement,
after, the commencement of the case;

(B) a property tax incurred before the
commencement of the case and last payable
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without penalty after one year before the date
of the filing of the petition;

(C) a tax required to be collected or with-
held and for which the debtor is liable in what-
ever capacity;

(D) an employment tax on a wage, salary,
or commission of a kind specified in paragraph
(4) of this subsection earned from the debtor
before the date of the filing of the petition,
whether or not actually paid before such date,
for which a return is last due, under applicable
law or under any extension, after three years
before the date of the filing of the petition;

(E) an excise tax on—

(i) a transaction occurring before the
date of the filing of the petition for which a
return, if required, is last due, under appli-
cable law or under any extension, after
three years before the date of the filing of
the petition; or

(i1) if a return is not required, a trans-
action occurring during the three years
immediately preceding the date of the fil-
ing of the petition;

(F) a customs duty arising out of the im-
portation of merchandise—

(i) entered for consumption within one
year before the date of the filing of the pe-
tition;

(ii) covered by an entry liquidated or

reliquidated within one year before the
date of the filing of the petition; or
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(iii) entered for consumption within
four years before the date of the filing of
the petition but unliquidated on such date,
if the Secretary of the Treasury certifies
that failure to liquidate such entry was due
to an investigation pending on such date in-
to assessment of antidumping or counter-
vailing duties or fraud, or if information
needed for the proper appraisement or
classification of such merchandise was not
available to the appropriate customs officer
before such date; or

(G) a penalty related to a claim of a kind
specified in this paragraph and in compensation
for actual pecuniary loss.

An otherwise applicable time period specified in
this paragraph shall be suspended for any period
during which a governmental unit is prohibited un-
der applicable nonbankruptey law from collecting a
tax as a result of a request by the debtor for a hear-
ing and an appeal of any collection action taken or
proposed against the debtor, plus 90 days; plus any
time during which the stay of proceedings was in ef-
fect in a prior case under this title or during which
collection was precluded by the existence of 1 or
more confirmed plans under this title, plus 90 days.

(9) Ninth, allowed unsecured claims based upon
any commitment by the debtor to a Federal deposi-
tory institutions regulatory agency (or predecessor
to such agency) to maintain the capital of an in-
sured depository institution.

(10) Tenth, allowed claims for death or personal
injury resulting from the operation of a motor vehi-
cle or vessel if such operation was unlawful because
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the debtor was intoxicated from using alcohol, a
drug, or another substance.

(b) If the trustee, under section 362, 363, or 364 of
this title, provides adequate protection of the interest
of a holder of a claim secured by a lien on property of
the debtor and if, notwithstanding such protection, such
creditor has a claim allowable under subsection (a)(2) of
this section arising from the stay of action against such
property under section 362 of this title, from the use,
sale, or lease of such property under section 363 of this
title, or from the granting of a lien under section 364(d)
of this title, then such creditor’s claim under such sub-
section shall have priority over every other claim al-
lowable under such subsection.

(¢) For the purpose of subsection (a) of this section,
a claim of a governmental unit arising from an errone-
ous refund or credit of a tax has the same priority as a
claim for the tax to which such refund or credit relates.

(d) An entity that is subrogated to the rights of a
holder of a claim of a kind specified in subsection (a)(1),
(a)(4), (a)(5), (a)(6), (a)(7), (a)(8), or (a)(9) of this section
is not subrogated to the right of the holder of such
claim to priority under such subsection.

11 U.S.C. § 726. Distribution of property of the estate

(a) Except as provided in section 510 of this title,
property of the estate shall be distributed—

(1) first, in payment of claims of the kind speci-
fied in, and in the order specified in, section 507 of
this title, proof of which is timely filed under sec-
tion 501 of this title or tardily filed on or before the
earlier of—
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(A) the date that is 10 days after the mail-
ing to creditors of the summary of the trustee’s
final report; or

(B) the date on which the trustee com-
mences final distribution under this section;

(2) second, in payment of any allowed unse-
cured claim, other than a claim of a kind specified in
paragraph (1), (3), or (4) of this subsection, proof of
which is—

(A) timely filed under section 501(a) of this
title;

(B) timely filed under section 501(b) or
501(c) of this title; or

(C) tardily filed under section 501(a) of this
title, if—

(1) the creditor that holds such claim
did not have notice or actual knowledge of
the case in time for timely filing of a proof
of such claim under section 501(a) of this ti-
tle; and

(ii) proof of such claim is filed in time to
permit payment of such claim;

(3) third, in payment of any allowed unsecured
claim proof of which is tardily filed under section
501(a) of this title, other than a claim of the kind
specified in paragraph (2)(C) of this subsection;

(4) fourth, in payment of any allowed claim,
whether secured or unsecured, for any fine, penal-
ty, or forfeiture, or for multiple, exemplary, or pu-
nitive damages, arising before the earlier of the or-
der for relief or the appointment of a trustee, to the
extent that such fine, penalty, forfeiture, or damag-
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es are not compensation for actual pecuniary loss
suffered by the holder of such claim;

(5) fifth, in payment of interest at the legal rate
from the date of the filing of the petition, on any
claim paid under paragraph (1), (2), (3), or (4) of this
subsection; and

(6) sixth, to the debtor.

(b) Payment on claims of a kind specified in para-
graph (1), (2), (3), (4), (5), (6), (7), (8), (9), or (10) of sec-
tion 507(a) of this title, or in paragraph (2), (3), (4), or
(5) of subsection (a) of this section, shall be made pro
rata among claims of the kind specified in each such
particular paragraph, except that in a case that has
been converted to this chapter under section 1112,
1208, or 1307 of this title, a claim allowed under section
503(b) of this title incurred under this chapter after
such conversion has priority over a claim allowed under
section 503(b) of this title incurred under any other
chapter of this title or under this chapter before such
conversion and over any expenses of a custodian super-
seded under section 543 of this title.

(¢) Notwithstanding subsections (a) and (b) of this
section, if there is property of the kind specified in sec-
tion 541(a)(2) of this title, or proceeds of such property,
in the estate, such property or proceeds shall be segre-
gated from other property of the estate, and such prop-
erty or proceeds and other property of the estate shall
be distributed as follows:

(1) Claims allowed under section 503 of this ti-
tle shall be paid either from property of the kind
specified in section 541(a)(2) of this title, or from
other property of the estate, as the interest of jus-
tice requires.
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(2) Allowed claims, other than claims allowed
under section 503 of this title, shall be paid in the
order specified in subsection (a) of this section, and,
with respect to claims of a kind specified in a par-
ticular paragraph of section 507 of this title or sub-
section (a) of this section, in the following order and
manner:

(A) First, community claims against the
debtor or the debtor’s spouse shall be paid from
property of the kind specified in section
541(a)(2) of this title, except to the extent that
such property is solely liable for debts of the
debtor.

(B) Second, to the extent that community
claims against the debtor are not paid under
subparagraph (A) of this paragraph, such com-
munity claims shall be paid from property of
the kind specified in section 541(a)(2) of this ti-
tle that is solely liable for debts of the debtor.

(C) Third, to the extent that all claims
against the debtor including community claims
against the debtor are not paid under subpara-
graph (A) or (B) of this paragraph such claims
shall be paid from property of the estate other
than property of the kind specified in section
541(a)(2) of this title.

(D) Fourth, to the extent that community
claims against the debtor or the debtor’s spouse
are not paid under subparagraph (A), (B), or (C)
of this paragraph, such claims shall be paid from
all remaining property of the estate.
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11 U.S.C. § 1112. Conversion or dismissal

(a) The debtor may convert a case under this chap-
ter to a case under chapter 7 of this title unless—

(1) the debtor is not a debtor in possession;

(2) the case originally was commenced as an in-
voluntary case under this chapter; or

(3) the case was converted to a case under this
chapter other than on the debtor’s request.

(b) (1) Except as provided in paragraph (2) and
subsection (c), on request of a party in interest, and af-
ter notice and a hearing, the court shall convert a case
under this chapter to a case under chapter 7 or dismiss
a case under this chapter, whichever is in the best in-
terests of creditors and the estate, for cause unless the
court determines that the appointment under section
1104(a) of a trustee or an examiner is in the best inter-
ests of creditors and the estate.

(2) The court may not convert a case under this
chapter to a case under chapter 7 or dismiss a case
under this chapter if the court finds and specifically
identifies unusual circumstances establishing that
converting or dismissing the case is not in the best
interests of creditors and the estate, and the debtor
or any other party in interest establishes that—

(A) there is a reasonable likelihood that a
plan will be confirmed within the timeframes
established in sections 1121(e) and 1129(e) of
this title, or if such sections do not apply, with-
in a reasonable period of time; and

(B) the grounds for converting or dismiss-
ing the case include an act or omission of the
debtor other than under paragraph (4)(A)—
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(1) for which there exists a reasonable
justification for the act or omission; and

(i1) that will be cured within a reasona-
ble period of time fixed by the court.

(3) The court shall commence the hearing on a
motion under this subsection not later than 30 days
after filing of the motion, and shall decide the motion
not later than 15 days after commencement of such
hearing, unless the movant expressly consents to a
continuance for a specific period of time or compel-
ling circumstances prevent the court from meeting
the time limits established by this paragraph.

(4) For purposes of this subsection, the term
“cause” includes—

(A) substantial or continuing loss to or dim-
inution of the estate and the absence of a rea-
sonable likelihood of rehabilitation;

(B) gross mismanagement of the estate;

(C) failure to maintain appropriate insur-
ance that poses a risk to the estate or to the
public;

(D) unauthorized use of cash collateral sub-
stantially harmful to 1 or more creditors;

(E) failure to comply with an order of the
court;

(F) unexcused failure to satisfy timely any
filing or reporting requirement established by
this title or by any rule applicable to a case un-
der this chapter;

(G) failure to attend the meeting of credi-
tors convened under section 341(a) or an exam-
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ination ordered under rule 2004 of the Federal
Rules of Bankruptcy Procedure without good
cause shown by the debtor;

(H) failure timely to provide information or
attend meetings reasonably requested by the
United States trustee (or the bankruptcy ad-
ministrator, if any);

(I) failure timely to pay taxes owed after
the date of the order for relief or to file tax re-
turns due after the date of the order for relief;

(J) failure to file a disclosure statement, or
to file or confirm a plan, within the time fixed
by this title or by order of the court;

(K) failure to pay any fees or charges re-
quired under chapter 123 of title 28;

(L) revocation of an order of confirmation
under section 1144,

(M) inability to effectuate substantial con-
summation of a confirmed plan;

(N) material default by the debtor with re-
spect to a confirmed plan;

(O) termination of a confirmed plan by rea-
son of the occurrence of a condition specified in
the plan; and

(P) failure of the debtor to pay any domes-
tic support obligation that first becomes paya-
ble after the date of the filing of the petition.

(c) The court may not convert a case under this
chapter to a case under chapter 7 of this title if the
debtor is a farmer or a corporation that is not a mon-
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eyed, business, or commercial corporation, unless the
debtor requests such conversion.

(d) The court may convert a case under this chapter
to a case under chapter 12 or 13 of this title only if—

(1) the debtor requests such conversion;

(2) the debtor has not been discharged under
section 1141(d) of this title; and

(3) if the debtor requests conversion to chapter
12 of this title, such conversion is equitable.

(e) Except as provided in subsections (¢) and (f), the
court, on request of the United States trustee, may
convert a case under this chapter to a case under chap-
ter 7 of this title or may dismiss a case under this chap-
ter, whichever is in the best interest of creditors and
the estate if the debtor in a voluntary case fails to file,
within fifteen days after the filing of the petition com-
mencing such case or such additional time as the court
may allow, the information required by paragraph (1) of
section 521(a), including a list containing the names and
addresses of the holders of the twenty largest unse-
cured claims (or of all unsecured claims if there are
fewer than twenty unsecured claims), and the approxi-
mate dollar amounts of each of such claims.

(f) Notwithstanding any other provision of this sec-
tion, a case may not be converted to a case under an-
other chapter of this title unless the debtor may be a
debtor under such chapter.

11 U.S.C. § 1129. Confirmation of plan

(a) The court shall confirm a plan only if all of the
following requirements are met:
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(1) The plan complies with the applicable provi-
sions of this title.

(2) The proponent of the plan complies with the
applicable provisions of this title.

(3) The plan has been proposed in good faith
and not by any means forbidden by law.

(4) Any payment made or to be made by the
proponent, by the debtor, or by a person issuing se-
curities or acquiring property under the plan, for
services or for costs and expenses in or in connec-
tion with the case, or in connection with the plan
and incident to the case, has been approved by, or is
subject to the approval of, the court as reasonable.

(5) (A) i) The proponent of the plan has dis-
closed the identity and affiliations of any individual
proposed to serve, after confirmation of the plan, as
a director, officer, or voting trustee of the debtor,
an affiliate of the debtor participating in a joint
plan with the debtor, or a successor to the debtor
under the plan; and

(i1) the appointment to, or continuance
in, such office of such individual, is con-
sistent with the interests of creditors and
equity security holders and with public pol-
icy; and

(B) the proponent of the plan has disclosed
the identity of any insider that will be employed
or retained by the reorganized debtor, and the
nature of any compensation for such insider.

(6) Any governmental regulatory commission
with jurisdiction, after confirmation of the plan,
over the rates of the debtor has approved any rate
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change provided for in the plan, or such rate change
is expressly conditioned on such approval.

(7) With respect to each impaired class of
claims or interests—

(A) each holder of a claim or interest of
such class—

(1) has accepted the plan; or

(ii) will receive or retain under the plan
on account of such claim or interest proper-
ty of a value, as of the effective date of the
plan, that is not less than the amount that
such holder would so receive or retain if
the debtor were liquidated under chapter 7
of this title on such date; or

(B) if section 1111(b)(2) of this title applies
to the claims of such class, each holder of a
claim of such class will receive or retain under
the plan on account of such claim property of a
value, as of the effective date of the plan, that is
not less than the value of such holder’s interest
in the estate’s interest in the property that se-
cures such claims.

(8) With respect to each class of claims or in-
terests—

(A) such class has accepted the plan; or

(B) such class is not impaired under the
plan.

(9) Except to the extent that the holder of a
particular claim has agreed to a different treatment
of such claim, the plan provides that—
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(A) with respect to a claim of a kind speci-
fied in section 507(a)(2) or 507(a)(3) of this title,
on the effective date of the plan, the holder of
such claim will receive on account of such claim
cash equal to the allowed amount of such claim;

(B) with respect to a class of claims of a
kind specified in section 507(a)(1), 507(a)(4),
507(a)(5), 507(a)(6), or 507(a)(7) of this title, each
holder of a claim of such class will receive—

(i) if such class has accepted the plan,
deferred cash payments of a value, as of the
effective date of the plan, equal to the al-
lowed amount of such claim; or

(ii) if such class has not accepted the
plan, cash on the effective date of the plan
equal to the allowed amount of such claim,;

(C) with respect to a claim of a kind speci-
fied in section 507(a)(8) of this title, the holder
of such claim will receive on account of such
claim regular installment payments in cash—

(1) of a total value, as of the effective
date of the plan, equal to the allowed
amount of such claim;

(ii) over a period ending not later than
5 years after the date of the order for relief
under section 301, 302, or 303; and

(ii1) in a manner not less favorable than
the most favored nonpriority unsecured
claim provided for by the plan (other than
cash payments made to a class of creditors
under section 1122(b)); and
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(D) with respect to a secured claim which
would otherwise meet the description of an un-
secured claim of a governmental unit under
section 507(a)(8), but for the secured status of
that claim, the holder of that claim will receive
on account of that claim, cash payments, in the
same manner and over the same period, as pre-
scribed in subparagraph (C).

(10) If a class of claims is impaired under the
plan, at least one class of claims that is impaired
under the plan has accepted the plan, determined
without including any acceptance of the plan by any
insider.

(11) Confirmation of the plan is not likely to be
followed by the liquidation, or the need for further
financial reorganization, of the debtor or any suc-
cessor to the debtor under the plan, unless such lig-
uidation or reorganization is proposed in the plan.

(12) All fees payable under section 1930 of title
28, as determined by the court at the hearing on
confirmation of the plan, have been paid or the plan
provides for the payment of all such fees on the ef-
fective date of the plan.

(13) The plan provides for the continuation af-
ter its effective date of payment of all retiree bene-
fits, as that term is defined in section 1114 of this ti-
tle, at the level established pursuant to subsection
(e)(1)(B) or (g) of section 1114 of this title, at any
time prior to confirmation of the plan, for the dura-
tion of the period the debtor has obligated itself to
provide such benefits.

(14) If the debtor is required by a judicial or
administrative order, or by statute, to pay a domes-

189



190

BANKRUPTCY 2016: VIEWS FROM THE BENCH

30a

tic support obligation, the debtor has paid all
amounts payable under such order or such statute
for such obligation that first become payable after
the date of the filing of the petition.

(15) In a case in which the debtor is an individ-
ual and in which the holder of an allowed unsecured
claim objects to the confirmation of the plan—

(A) the value, as of the effective date of the
plan, of the property to be distributed under
the plan on account of such claim is not less
than the amount of such claim; or

(B) the value of the property to be distrib-
uted under the plan is not less than the pro-
jected disposable income of the debtor (as de-
fined in section 1325(b)(2)) to be received dur-
ing the 5-year period beginning on the date
that the first payment is due under the plan, or
during the period for which the plan provides
payments, whichever is longer.

(16) All transfers of property under the plan
shall be made in accordance with any applicable
provisions of nonbankruptcy law that govern the
transfer of property by a corporation or trust that
i1s not a moneyed, business, or commercial corpora-
tion or trust.

(b) (1) Notwithstanding section 510(a) of this title,
if all of the applicable requirements of subsection (a) of
this section other than paragraph (8) are met with re-
spect to a plan, the court, on request of the proponent
of the plan, shall confirm the plan notwithstanding the
requirements of such paragraph if the plan does not
discriminate unfairly, and is fair and equitable, with re-
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spect to each class of claims or interests that is im-
paired under, and has not accepted, the plan.

(2) For the purpose of this subsection, the con-
dition that a plan be fair and equitable with respect
to a class includes the following requirements:

(A) With respect to a class of secured
claims, the plan provides—

(1) (I) that the holders of such claims
retain the liens securing such claims,
whether the property subject to such liens
is retained by the debtor or transferred to
another entity, to the extent of the allowed
amount of such claims; and

(IT) that each holder of a claim of
such class receive on account of such
claim deferred cash payments totaling
at least the allowed amount of such
claim, of a value, as of the effective
date of the plan, of at least the value of
such holder’s interest in the estate’s in-
terest in such property;

(ii) for the sale, subject to section
363(k) of this title, of any property that is
subject to the liens securing such claims,
free and clear of such liens, with such liens
to attach to the proceeds of such sale, and
the treatment of such liens on proceeds un-
der clause (i) or (iii) of this subparagraph;
or

(iii) for the realization by such holders
of the indubitable equivalent of such claims.

(B) With respect to a class of unsecured
claims—
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(1) the plan provides that each holder of
a claim of such class receive or retain on ac-
count of such claim property of a value, as
of the effective date of the plan, equal to
the allowed amount of such claim; or

(ii) the holder of any claim or interest
that is junior to the claims of such class will
not receive or retain under the plan on ac-
count of such junior claim or interest any
property, except that in a case in which the
debtor is an individual, the debtor may re-
tain property included in the estate under
section 1115, subject to the requirements of
subsection (a)(14) of this section.

(C) With respect to a class of interests—

(1) the plan provides that each holder of
an interest of such class receive or retain
on account of such interest property of a
value, as of the effective date of the plan,
equal to the greatest of the allowed amount
of any fixed liquidation preference to which
such holder is entitled, any fixed redemp-
tion price to which such holder is entitled,
or the value of such interest; or

(ii) the holder of any interest that is
junior to the interests of such class will not
receive or retain under the plan on account
of such junior interest any property.

(¢c) Notwithstanding subsections (a) and (b) of this
section and except as provided in section 1127(b) of this
title, the court may confirm only one plan, unless the
order of confirmation in the case has been revoked un-
der section 1144 of this title. If the requirements of
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subsections (a) and (b) of this section are met with re-
spect to more than one plan, the court shall consider the
preferences of creditors and equity security holders in
determining which plan to confirm.

(d) Notwithstanding any other provision of this
section, on request of a party in interest that is a gov-
ernmental unit, the court may not confirm a plan if the
principal purpose of the plan is the avoidance of taxes
or the avoidance of the application of section 5 of the
Securities Act of 1933. In any hearing under this sub-
section, the governmental unit has the burden of proof
on the issue of avoidance.

(e) In a small business case, the court shall confirm
a plan that complies with the applicable provisions of
this title and that is filed in accordance with section
1121(e) not later than 45 days after the plan is filed un-
less the time for confirmation is extended in accordance
with section 1121(e)(3).

Fed. R. Bankr. P. 9019. Compromise and Arbitration

(a) Compromise. On motion by the trustee and after
notice and a hearing, the court may approve a compro-
mise or settlement. Notice shall be given to creditors,
the United States trustee, the debtor, and indenture
trustees as provided in Rule 2002 and to any other enti-
ty as the court may direct.

(b) Authority to Compromise or Settle Controver-
sies within Classes. After a hearing on such notice as
the court may direct, the court may fix a class or clas-
ses of controversies and authorize the trustee to com-
promise or settle controversies within such class or
classes without further hearing or notice.
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(c) Arbitration. On stipulation of the parties to any
controversy affecting the estate the court may author-
ize the matter to be submitted to final and binding arbi-
tration.
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INTRODUCTION

In June 2009, during a period of dramatic financial upheaval, this Court was assigned the
Old GM* bankruptcy case—one of the largest, most complex Chapter 11 cases in U.S. history.
Old GM’s bankruptcy not only directly jeopardized hundreds of thousands of jobs at Old GM,
but also threatened many inter-related companies and jobs that depended on Old GM’s business.
President Barack Obama emphasized the importance of Old GM’s business and a healthy
automotive industry to our national interest. Ultimately, the United States and Canadian
Governments (“Governments™) decided that Old GM’s business had to be saved. They formed
a new entity, which became New GM, that acquired substantially all of Old GM’s assets
pursuant to the 363 Sale. The milestone event in the Old GM bankruptcy was this Court’s Sale
Order and Injunction (Appendix, Exh. “E”), which approved the 363 Sale to New GM.

In its Sale Decision, this Court outlined the multiple compelling reasons that supported
the approval of the 363 Sale. In short, Old GM’s core assets needed to be sold immediately,
New GM was the only viable entity willing to purchase those assets based on “national interests”

concerns, and the failure to consummate the 363 Sale would have been disastrous for the

Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion of General Motors
LLC Pursuant to 11 U.S.C. 88 105 and 363 to Enforce the Court’s July 5, 2009 Sale Order and Injunction on
April 21, 2014 [Dkt. No. 12620] (“Mation to Enforce”) (Appendix, Exh. “A”). Unless otherwise indicated,
the term “Plaintiffs” means the plaintiffs in the Ignition Switch Actions, as well as the plaintiffs that are subject
to (i) the Motion of General Motors LLC Pursuant to 11 U.S.C. §8 105 and 363 to Enforce the Court’s July 5,
2009 Sale Order and Injunction (Monetary Relief Actions, Other Than Ignition Switch Actions) [Dkt. No.
12808] (“Non-Ignition Switch Actions™) (Appendix, Exh. “B”), and (ii) the Motion of General Motors LLC
Pursuant to 11 U.S.C. 88 105 and 363 to Enforce the Court’s July 5, 2009 Sale Order and Injunction Against
Plaintiffs in Pre-Closing Accident Lawsuits [Dkt. No. 12807] (Appendix, Exh. “C”) (“Pre-Closing Accident
Cases” and along with the Ignition Switch Actions and the Non-Ignition Switch Actions, collectively, the
“Actions”). The term “363 Sale” means the transaction pursuant to which New GM acquired substantially all
of the assets of Old GM. The term “Sale Decision” means the Court’s July 5, 2009 Decision on Debtors’
Motion for Approval of (1) Sale of Assets to Vehicle Acquisition Holdings LLC; (2) Assumption and Assignment
of Related Executory Contracts; and (3) Entry into UAW Retiree Settlement Agreement [Dkt. No. 2967] (as
modified by the Court’s Errata Order [see Dkt. No. 2985]) (published at 407 B.R. 463 (Bankr. S.D.N.Y. 2009)).
The term “Sale Agreement” means the Amended and Restated Master Sale and Purchase Agreement, dated
June 26, 2009 (as amended) (Appendix, Exh. “D”), approved by the Court’s Sale Decision, and Sale Order and
Injunction.

24170008v3
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creditors of Old GM and the public at large. Certain creditors of Old GM, who would not be
paid in full under the 363 Sale, contested the 363 Sale in an attempt to increase the amounts they
would be paid on their claims. But the U.S. Treasury drew a line in the sand: New GM would
assume only those liabilities that the U.S. Treasury decided were commercially necessary for
New GM'’s success. In particular, U.S. Treasury did not agree that New GM would assume
successor liability claims, pre-petition accident claims, economic loss claims relating to Old GM
vehicles and parts, and various claims predicated on Old GM’s conduct.

Now, more than five years after the entry of the Sale Order and Injunction, well after the
full implementation of the 363 Sale, Plaintiffs resurrect the same failed arguments as the
creditors before them made in seeking payments from New GM for Old GM’s liabilities.
Specifically, Plaintiffs seek to hold New GM liable for a variety of Retained Liabilities, which is
a violation of the Sale Order and Injunction.

Plaintiffs essentially concede that the Sale Order and Injunction would bar many of their
claims. Nevertheless, they allege, without merit, that the Sale Order and Injunction should not
be binding on them because Old GM deprived them of “proper” notice of the Sale Hearing.
Plaintiffs further allege that, if they had received such notice from Old GM, they would have
objected to the 363 Sale and changed the outcome of the Sale Hearing with respect to their
claims. Plaintiffs have not, however, disclosed any new arguments that other objectors to the
Sale Motion (as defined below) did not make. Nor have Plaintiffs explained how these
unarticulated, new arguments would have changed the 363 Sale outcome. Presumably, Plaintiffs
will not contend that their arguments would have resulted in the denial of the Sale Motion back
in 2009 because, in that case, as this Court has already found, Old GM would have liquidated

and unsecured creditors (including Plaintiffs) would have received nothing on their claims. Such
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a result would have been far worse for Plaintiffs in the Ignition Switch Actions and Non-Ignition
Switch Actions because there would have been no entity to pay for any applicable glove box
warranty repairs on their vehicles, or the recall repairs that are now being done at no cost to
vehicle owners.

Plaintiffs’ opaque hypothesis—that they somehow could have coerced New GM to
assume their alleged pre-petition “economic loss” claims—ignores the following material
undisputed facts, which inexorably lead to a contrary result. At the Sale Hearing, New GM
refused to assume the claims of pre-closing accident claimants (including those subject to the
Pre-Closing Accident Cases). There is no basis to assume that New GM would have paid
economic loss claims for Old GM vehicles (e.g., the loss in value of their vehicles) when it did
not pay for the pre-closing injuries and property damage purportedly caused by the same Old
GM vehicles. In addition, New GM refused to pay for any warranty claims, other than the glove
box warranty and Lemon Law claims. There is likewise no basis to assume that New GM would
have paid economic loss claims based on breaches of the same warranties that New GM refused
to assume. New GM also refused to assume unconsummated class action settlements (such as
Castillo, Dexcool and Soders?) relating to alleged defects in Old GM vehicles. There is also no
basis to assume that New GM would have paid Plaintiffs’ unliquidated, contingent warranty
claims and not pay the fixed, liquidated claims set forth in the class action settlements. The
purchaser testified that it would not have gone through with the 363 Sale if it were forced to
assume such claims. Yet, somehow, Plaintiffs in the Ignition Switch Actions and the Non-
Ignition Switch Actions contend, without explanation, that they had the missing “silver bullet”—

the secret leverage point that would have forced a different result for them.

2 See Dkt. No. 6622 (Order dated August 10, 2010 approving resolution of Soders-related claims) (Appendix,

Exh. “F”); Dkt. No. 10172 (Order dated May 3, 2011 approving resolution of Dexcool claims) (Appendix,
Exh. “G”). The Castillo decision was recently affirmed by the Second Circuit and is discussed infra.

3
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Importantly, the fact that Plaintiffs did not participate in the Sale Hearing did not
preclude them, like other purported unsecured creditors, from asserting claims against Old GM
seeking their allocable share of the 363 Sale proceeds. Old GM’s bankruptcy schedules were
filed after the 363 Sale was consummated, the unsecured claims bar order was entered after the
363 Sale was consummated, and the Old GM plan of liquidation was consummated years after
the 363 Sale was consummated. Each of these events—relating to the determination of
Plaintiffs’ claims against Old GM—(a) obviously are not related to the 363 Sale since they all
occurred after the 363 Sale, and (b) relate to the conduct of Old GM only (not New GM). Thus,
any grievance that Plaintiffs may have about the bankruptcy process relating to their claims
should be brought against Old GM (and its successor, the GUC Trust). Plaintiffs have no
legitimate grievance against the 363 Sale and the amounts paid by New GM thereunder, which
had the salutary effect of creating a fund for the unsecured creditors of Old GM.

Plaintiffs also argue, without any basis in fact, that there was a “fraud on the court” by
Old GM in connection with the entry of the Sale Order and Injunction. Old GM was insolvent
by tens of billions of dollars at the time of the Sale Hearing. Yet, Plaintiffs speculate, without
any foundation, that Old GM and their restructuring professionals intentionally hid these
particular product defect claims because they were somehow outcome-determinative of the
issues that the Court needed to decide in approving the 363 Sale. Of course, the opposite is true:
the more insolvent Old GM was, the more compelling the basis for the 363 Sale. And, at the
time of the 363 Sale, while no one knew the quantum of economic loss claims that would

actually be filed against Old GM.,? the Sale Agreement always contemplated that there could be

®  Plaintiffs’ “fraud on the court” theory (which is based on the notion that their claims represented the tipping

point for the approval of the 363 Sale) should be measured against the undisputed fact that, after the 363 Sale,
there were ultimately 70,000 proofs of claim filed against Old GM; 29,000 of which were unliquidated. The

4
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economic loss claims for Old GM vehicles and that such claims would be Retained Liabilities.
In other words, while the magnitude of economic loss claims was unknown, the Sale Agreement
was clear as to who bore the liability for such claims—it remained with Old GM, the party that
always had the liability. Finally, the “fraud on the court” theory is inconsistent with the Sale
Agreement, which was structured to provide for an upward adjustment of the purchase price in
the event that allowed unsecured claims (driven by economic loss claims, or otherwise)
ultimately exceeded $35 billion. In any event, this concocted hypothesis would not constitute
“fraud on the court” within the legal standard of Rule 60(d) of the Federal Rules of Civil
Procedure (“Eed. R. Civ. P.”).

In addition to pre-closing wrongful death and personal injury claims both inside and
outside Multi-District Litigation (“MDL”) 2543 (In re: General Motors LLC Ignition Switch
Litigation (S.D.N.Y.)), this brief discusses the applicability of the Motions to Enforce to the
approximately 130 Ignition Switch and Non-Ignition Switch “economic loss” actions that have
been consolidated in the MDL, along with other economic loss actions which have not been
transferred to the MDL that relate to vehicles and parts manufactured by Old GM. On October
14, 2014, Lead Plaintiffs in MDL 2543 filed two consolidated complaints against New GM, one
on behalf of Plaintiffs who are asserting economic damages for vehicles purchased prior to the

closing of the 363 Sale (“Pre-Sale Consolidated Complaint”), and the other on behalf of

Plaintiffs who are asserting economic damages for vehicles purchased after the closing of the

363 Sale (“Post-Sale Consolidated Complaint,” and with the Pre-Sale Consolidated Complaint,

the “Consolidated Complaints™).*

aggregate amount of such claims totaled approximately $270 billion. See Disclosure Statement, p. 33.
Relevant excerpts of the Disclosure Statement are contained in the Appendix as Exhibit “H.”

Copies of the Consolidated Complaints are contained in the Appendix being filed simultaneously herewith as
Exhibits “I”” and “J.”
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Assuming Plaintiffs subject to the Pre-Sale Consolidated Complaint lose the Due Process
Threshold Issue, that Complaint should be dismissed in its entirety because the claims alleged
therein are unequivocally barred by the Sale Order and Injunction. So too if Plaintiffs in the Pre-
Closing Accident Cases lose the Due Process Threshold Issue; those complaints should also be
dismissed in their entirety, as the claims alleged therein are unequivocally barred by the Sale
Order and Injunction.

This brief, therefore, will primarily focus on whether the Post-Sale Consolidated
Complaint asserts Retained Liabilities of Old GM against New GM in violation of the Sale Order
and Injunction.” The Post-Sale Consolidated Complaint repeats most of the allegations and the
same causes of action set forth in the Pre-Sale Consolidated Complaint, including claims
purportedly on behalf of a nationwide class of Plaintiffs based on (i) the Magnuson Moss
Warranty Act; (ii) a breach of the implied warranty of merchantability; (iii) fraudulent
concealment; and (iv) unjust enrichment. Both Consolidated Complaints also include putative
“sub-classes” for each state and the District of Columbia, which assert various state law claims
based on consumer protection statutes (as well as for fraud, breach of implied warranty of
merchantability, and negligence).

In actuality, the title of the Post-Sale Consolidated Complaint is misleading to the extent
it suggests that all of the economic loss claims alleged therein are based on vehicles sold by New
GM post-363 Sale. They are not. The majority of Named Plaintiffs are asserting economic loss
claims for Old GM vehicles that were resold by dealers or third parties (but not New GM) after

the 363 Sale. Additionally, the economic loss claims in the Post-Sale Consolidated Complaint

This brief discusses the applicability of the Motions to Enforce to all economic loss and Pre-Closing Accident
Cases as a whole (whether an individual Action was included in the original Motions to Enforce or in a
supplemental schedule filed with the Bankruptcy Court). The arguments are generally the same; where there
are differences, they are noted in the relevant sections.

6
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are for all GM-branded vehicles sold (or resold) after the 363 Sale—not just the vehicles that are
subject to the various recalls instituted this year. In other words, Plaintiffs’ economic loss claims
include used Old GM vehicles that were resold after the 363 Sale but have never been the subject
of any recalls. Economic loss claims related to Old GM vehicles and parts are not Assumed
Liabilities and, therefore, by definition, are Retained Liabilities of Old GM.

In Point | below, New GM will show that Plaintiffs’ due process argument is meritless®
because Plaintiffs (a) received proper publication notice of the 363 Sale as “unknown” creditors,
(b) were generally aware of the 363 Sale in June/July 2009 and took no action in respect of the
363 Sale, (c) are now making the same arguments that were rejected by the Court in connection
with the Sale Hearing, and (d) would not have changed the outcome of the Sale Hearing even if
they made their objections at that time.

In Point Il below, New GM addresses the Remedies Threshold Issue and demonstrates
that, if Plaintiffs have a due process grievance against any entity (they do not), it is not against
New GM, but is instead against the party required to give notice, Old GM (and its successor, the
GUC Trust). In all circumstances, Plaintiffs should not be put in a better position than they
could have achieved had they actually participated in the Sale Hearing. As this Court found in
the Sale Decision, New GM purchased Old GM’s core assets in good faith. New GM had no
involvement with either the final decision as to who would receive notice of the 363 Sale, or the
scope of Old GM’s pre-sale disclosures relating to product defects. In other words, even if

Plaintiffs’ contentions were correct (they are not), these matters involve Old GM’s conduct, and

Plaintiffs in the Pre-Closing Accident Cases presumably cannot make this due process argument because they
clearly knew they had a claim against Old GM prior to the closing of the 363 Sale, and either (i) received direct
mail notice of the Sale Motion because their litigation was pending, (ii) received Publication Notice of the Sale
Motion because no claim had yet been asserted, or (iii) had settled with Old GM (and been paid) before the
Petition Date, and therefore were not creditors of Old GM at the time of the 363 Sale.

7
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any remedy should be against Old GM, and the proceeds it received from the 363 Sale (now held
by the GUC Trust).

In Point 111 below, which deals with the Old GM Claim Threshold Issue, New GM will
show that except for Assumed Liabilities, New GM has no liability for vehicles or parts
manufactured and/or sold by Old GM, regardless of when those vehicles were acquired by
Plaintiffs (e.g., in a third-party used vehicle sale after the 363 Sale). Assumed Liabilities is a
contractually-defined term consisting of only three categories of liabilities relating to vehicle
owners: (a) post-363 Sale accidents or incidents involving Old GM vehicles causing personal
injury, loss of life, or property damage; (b) repairs or the replacement of parts provided for under
the “glove box warranty”—a specific written warranty, of limited duration, that only covers
repairs and replacement of parts (and not monetary damages); and (c) Lemon Law claims (as
defined in the Sale Agreement), essentially tied to the failure to honor the glove box warranty.
All other liabilities relating to vehicles and parts manufactured by Old GM are “Retained
Liabilities” of Old GM. The economic loss claims in the Consolidated Complaints as they relate
to Old GM vehicles and parts, and the Pre-Closing Accident Cases, do not fall within any of the
three expressly defined categories of Assumed Liabilities. Such claims are therefore Retained
Liabilities of Old GM. New GM did not acquire any new liabilities relating to Old GM vehicle
owners after the 363 Sale. The allocation of responsibility for such liabilities was determined in
the Sale Agreement. The claims “artfully” pled in the Post-Sale Consolidated Complaint relating
to Old GM vehicles, parts and conduct are successor liability claims that are barred by the Sale
Order and Injunction.

Finally, in Point IV below, New GM explains that, as a matter of law, fraud on the Court

under Fed. R. Civ. P. 60(d) requires egregious conduct, which is qualitatively different than
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fraud upon another litigant under Fed. R. Civ. P. 60(b). Fraud on the Court under Fed. R. Civ. P.
60(d)(3) is limited to only that species of fraud that defiles the court itself, or is a fraud
perpetrated by officers of the court so that the judicial machinery cannot perform in the usual
manner. In other words, the fraud must be directed at the judicial process itself, not just at other
litigants. As a matter of law, a party’s alleged failure to disclose pertinent facts relating to a
7

controversy does not, without more, constitute “fraud on the court.

FACTS

In late 2008, “[a]t the time that the U.S. Treasury first extended credit to [Old] GM, there
was absolutely no other source of financing available. No party other than Treasury conveyed its
willingness to loan funds to [Old] GM and thereby enable it to continue operating.” New GM
Agreed-Upon Stipulations of Facts (“New GM SOF”) (Appendix, Exh. “K”), § 4. In March
2009, the U.S. Government gave Old GM sixty days to submit a viable restructuring plan or Old
GM would be forced to liquidate. Id. § 1. It thereafter became evident that Old GM would not
be able to achieve an out-of-court restructuring. Id. § 3. The only viable option was to sell Old
GM’s assets through the 363 Sale to a newly-formed company sponsored by the Governments,
which ultimately became New GM. 1d. { 2.

On June 1, 2009 (“Petition Date”), Old GM and three of its direct and indirect
subsidiaries (collectively, the “Debtors”) commenced cases under Chapter 11 of the Bankruptcy

Code in the Bankruptcy Court for the Southern District of New York (“Bankruptcy Court” or

“Court”). Id. 1 2. On that same day, Old GM filed a motion (“Sale Motion”) (Appendix, Exh.
“L”) seeking approval of the original version of the Sale Agreement, pursuant to which

substantially all of Old GM’s assets were to be sold to New GM. See In re Gen. Motors Corp.,

" This brief only addresses the legal standard regarding the “fraud on the court” issue. Substantive arguments

demonstrating why there was no “fraud on the court” are not Threshold Issues.

9
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407 B.R. 463, 473 (Bankr. S.D.N.Y. 2009). Old GM (not New GM) was the proponent of the
Sale Motion and had the burden of seeking its approval and complying with all due process
requirements. See generally Sale Motion.

A The Sale Notice

In the Sale Motion, Old GM requested, and the Court authorized, the service of direct
mail notice of the Sale Motion and the relief requested therein on the categories of individuals
and entities listed on Exhibit “4” annexed to New GM’s Agreed-Upon Stipulations of Fact. New
GM SOF, { 19. Old GM’s noticing agent, the Garden City Group (“GCG”), provided direct
mail notice of the 363 Sale in accordance with the Court’s directive to over 4 million persons and
entities at a cost of approximately $3 million. See Declaration of Scott Davidson (“Davidson
Declaration”) (Appendix, Exh. *“1”), 5. New GM did not decide which parties would receive
direct mail notice of the Sale Motion or how notice would be provided. New GM SOF, { 17.
That decision was made by Old GM, which sought and obtained approval of the notice
procedures from the Court. Old GM represented to New GM under the Sale Agreement that it
would follow the sale procedures approved by the Court (see Sale Motion, {1 49-57), and it did.

Old GM also stated in the Sale Motion ({1 46 and 55) that it was not practicable to
provide direct mail notice to contingent creditors, and that publication notice should be sufficient
under the circumstances. At that time, approximately 70 million Old GM vehicles were in use in

the United States. See Declaration of Michael Yakima (“Yakima Declaration”) (Appendix,

Exh. “2”), 1 5.

Old GM considered vehicle owners who were not involved in actual litigation with Old
GM at the time of the 363 Sale to be unknown, contingent creditors. That was consistent with
Old GM’s books and records, which did not reflect the names of Old GM vehicle owners as
being creditors of Old GM (unless there was a fixed monetary obligation owed to them). See

10
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Declaration of Herb Kiefer (“Kiefer Declaration”) (Appendix, Exh. “3”), 1 3. Old GM was not

required to provide direct mail notice to unknown creditors, which included holders of
contingent warranty claims. See Sale Procedures Order (Appendix, Exh. “M”), 1 E; Sale Order
and Injunction, § E. This Court previously ruled in the Robley matter (discussed infra) that Old
GM did not have to mail notices of the 363 Sale to Old GM vehicle owners who had not yet sued
Old GM, and that publication notice of the 363 Sale in the form approved by the Court was
sufficient for due process purposes. Hr’g Tr. (Appendix, Exh. “N”’) 59:19-61:13, June 1, 2010.
On or before June 11, 2009, pursuant to the Court’s directive, Old GM published
extensive notice of the Sale Motion in (a) the global edition of The Wall Street Journal, (b) the
national edition of The New York Times, (c) the global edition of The Financial Times, (d) the
national edition of USA Today, (e) The Detroit Free Press/Detroit News, (f) Le Journal de
Montreal, (g) The Montreal Gazette, (h) The Globe and Mail, and (i) The National Post, and (j)

on the website of GCG (the “Publication Notice”). New GM SOF, {{ 22-23.

In the Sale Procedures Order, the Bankruptcy Court approved the form and content of the
direct mail notice and the Publication Notice. Sale Procedures Order, 9. The 363 Sale notices
did not discuss or identify the liabilities or the potential liabilities of Old GM. The Sale
Procedures Order (Y 12) provided that the failure to timely object to the Sale Motion would bar
“the assertion, at the Sale Hearing or thereafter, of any objection to the Motion, to the
consummation and performance of the 363 Transaction contemplated by the MPA . . . .”
(emphasis added). The Sale Procedures Order was never appealed. New GM SOF, { 24.

In addition to direct mail and Publication Notice, there was a tremendous amount of

media coverage of the Old GM bankruptcy and the contemplated sale to New GM.® The U.S.

Government’s financing and the purchase of Old GM’s business was a controversial subject that

®  See Declaration of Andrew Bloomer (“Bloomer Declaration™), contained in the Appendix as Exhibit “4”.
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was widely discussed in the media. Indeed, there was never an issue as to whether the public
would become aware of Old GM’s bankruptcy filing and the 363 Sale—that was a given. In
fact, because of this wide public awareness, there was concern that consumer confidence would
be eroded if Old GM lingered in bankruptcy (see Gen. Motors Corp., 407 B.R. at 492);
widespread notice of the 363 Sale was therefore provided so the public would know of the
contemplated prompt “bankruptcy exit” for Old GM’s business. Any notion that the public at
large (especially an Old GM vehicle owner or his/her attorney) was caught unaware of Old GM’s
bankruptcy filing and the sale of its business to the Governments-sponsored entity is not
credible. The District Court aptly summarized this point: “[n]o sentient American is unaware of
the travails of the automobile industry in general and of General Motors Corporation . . . in
particular.” In re Gen. Motors Corp., No. M 47(LAK), 2009 WL 2033079, at *1 (S.D.N.Y. July
9, 2009).

B. The Sale Agreement

Old GM sold its core assets in the 363 Sale. The claims related thereto are expressly
allocated in the Sale Agreement. Under the Sale Agreement, claims arising from or based on
Old GM vehicles, parts, or conduct fall within one of two categories: either they are an Assumed
Liability that went to New GM, or a Retained Liability that stayed with Old GM. It is a binary
choice; there is no third option for claims relating to Old GM vebhicles, parts, or conduct,
including for Old GM vehicles that were resold in a used vehicle transaction after the 363 Sale.
New GM’s liability for an Old GM vehicle or part was limited to only the three categories of
contractually-defined Assumed Liabilities: (a) post-sale accidents or incidents involving
personal injury, loss of life, or property damage; (b) repairs or the replacement of parts provided

for under the “glove box warranty”; and (c) Lemon Law claims. Every claim based on an Old
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GM vehicle, part or conduct that was not specifically listed as an Assumed Liability is, by
definition, a Retained Liability of Old GM. See Sale Agreement, § 2.3(b).

These classifications on their face do not depend on whether an Old GM vehicle sold
before the 363 Sale was later re-sold after the 363 Sale by someone other than New GM (i.e., a
dealer or a third party). Stated otherwise, the resale of an Old GM vehicle did not, and could not,
transform a Retained Liability into an Assumed Liability.

By way of illustration, according to the Post-Sale Consolidated Complaint, Named
Plaintiff Barry Wilborn, after the 363 Sale, bought a 2007 used Chevrolet Cobalt in a private sale
for $4,000, with no warranty. Post-Sale Consolidated Complaint,  43. Whatever economic loss
claim is associated with that Old GM vehicle is a Retained Liability, no matter when, or how
many times, that vehicle was sold by a dealer or a third party. By way of further example, the
same result would apply to Named Plaintiff Rafael Lewis who, after the 363 Sale, purportedly
bought a 2006 Chevrolet Cobalt at auction for $2,800, with no warranty. Id. { 56; see also id. {
29 (Named Plaintiff Barbara Hill who bought a 2007 Chevy Cobalt, after the 363 Sale, from
Auto Nation (a Nissan dealer)); id. 1 51 (Named Plaintiff Lisa West who bought a 2008 Chevy
Cobalt, after the 363 Sale, from All Star Hyundai).

Moreover, the fact that some Old GM employees, who were investigating alleged product
defects while at Old GM, became Transferred Employees (as defined in the Sale Agreement)
after the closing of the 363 Sale did not expand the scope of liabilities assumed by New GM with
respect to Old GM vehicles or parts. The Sale Agreement expressly contemplated that Old GM
employees would be hired by New GM. See Sale Agreement, 8 6.17(a). Thus, the explicit

allocation of liabilities for Old GM vehicles, parts, and conduct as set forth in the Sale

13

218



AMERICAN BANKRUPTCY INSTITUTE

09-50026-reg Doc 12981 Filed 11/05/14 Entered 11/05/14 16:41:35 Main Document
Pg 25 of 91

Agreement was not affected by the hiring of employees (as contemplated by the same
Agreement).

Further, the Sale Order and Injunction is equally clear that, except for Assumed
Liabilities (not applicable here), New GM is not liable for any claims arising in any way in
connection with any acts, or failures to act of Old GM, whether known or unknown, contingent
or otherwise, whether arising before or after Old GM’s bankruptcy, including claims arising
under doctrines of successor or transferee liabilities. Sale Order and Injunction, § AA. Thus, it
is not Old GM’s conduct (i.e., the purported knowledge of Old GM’s employees) that determines
whether New GM assumed liabilities relating to Old GM vehicles. It is the express terms of the
Sale Agreement and the Sale Order and Injunction that sets forth the Assumed Liabilities of New
GM. Plaintiffs’ attempt to shift the argument to the purported knowledge of Old GM employees
when they were hired by New GM is simply another way of making a *“successor liability”
claim, which is proscribed by the Sale Order and Injunction.

In addition, Plaintiffs’ attempt to make New GM’s covenant to comply with the recall
requirement of the National Traffic and Motor Vehicle Safety Act the equivalent of an Assumed
Liability is contrary to the express terms of the Sale Agreement and the Sale Order and
Injunction. Assumed Liabilities are set forth in Section 2.3(a) of the Sale Agreement. The recall
covenant is in Section 6.15 of the Sale Agreement. The Sale Order and Injunction (f 7) is clear
that New GM acquired the Purchased Assets free and clear of all claims. The only exception is
the contractually defined “Assumed Liabilities”—that term does not include alleged breaches of
the recall covenant. And, the alleged failure to comply with the recall covenant is not a back
door opportunity to transform that Retained Liability into an Assumed Liability. New GM'’s

separate covenant to comply with certain federal statutes does not modify the explicit Assumed
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Liability construct in the Sale Agreement. Especially since, as shown infra, such federal statutes
do not provide for a private right of action.

C. Vehicle Owners’ Objections To The 363 Sale And Their Disposition By The Court

The Sale Motion engendered a number of objections by entities speaking on behalf of
vehicle owners. Consumer organizations representing vehicle owners, plaintiffs’ lawyers
representing vehicle owners, States’ Attorneys General representing their public constituencies
including vehicle owners, and the Creditors’ Committee representing all unsecured creditors,
including vehicle owners, each objected to the 363 Sale.’

The Center for Auto Safety® (and other consumer advocacy groups) filed an objection to
the Sale Motion arguing that the Court should make clear that the sale process “does not release
the claims of consumers who will be injured or suffer losses as a result of defects in GM
Vehicles.” Consumer Advocacy Memo of Law, at 24 (emphasis added).

The States’ Attorneys General filed an objection to the Sale Motion arguing that New
GM should assume consumer claims, including implied warranty claims, additional express
warranties, and statutory warranties. See First AG Objection, Second AG Objection. They noted

their concern that the Retained Liability provision taken as a whole “divests consumers of legal

See Limited Objection and Memorandum of Law of Personal Injury Claimants, Center for Auto Safety, et al.
[Dkt. Nos. 2176 (“Consumer Advocacy Limited Objection”) (Appendix, Exh. “O”) & 2177 (“Consumer
Advocacy Memo of Law”) (Appendix, Exh. “P)]; Objection of Ad Hoc Committee of Consumer Victims
[Dkt. No. 1997] (“Consumer_Victims Objection”) (Appendix, Exh. “Q”); States Attorneys General
Objections [Dkt. Nos. 1926 (“Eirst AG Objection”) (Appendix, Exh. “R”) & 2043 (“Second AG Objection”)
(Appendix, Exh. “S™)]; and Limited Objection of Official Committee of Unsecured Creditors [Dkt. No. 2362
(“Creditors Comm. Objection”) (Appendix, Exh. “T™)].

The Center for Auto Safety is a non-profit consumer advocacy organization for vehicle owners. The other
consumer advocacy groups were (i) Consumer Action, (ii) Consumers for Auto Reliability and Safety, which is
dedicated to preventing, among other things, economic losses by vehicle owners (see Consumer Advocacy
Limited Objection, 1 5), (iii) National Association of Consumer Advocates, which represents consumers “in the
ongoing struggle to curb unfair or abusive business practices . . .” (id.), and (iv) Public Citizens, which “has a
long history of advocacy on matters related to auto safety” (id.) (collectively, the “Consumer Advocacy
Groups”). The Consumer Advocacy Groups worked to protect consumers who would be affected by Old GM’s
bankruptcy case. See New GM SOF, {1 36-37.
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rights, without regard to state laws, that may, when a claim is eventually made, be read to hold
otherwise.” First AG Objection, at 4.

The Ad Hoc Committee of Consumer Victims' filed an objection to the 363 Sale arguing
that if the pre-petition bond exchange offer had been successful, all consumer claims would have
been assumed, and that the 363 Sale should achieve the same result. See Consumer Victims
Objection, § 34. They also argued that since New GM'’s viability did not rest on rejecting
consumer claims, New GM should assume such claims. Id. § 35. In addition, they contended
that assuming the glove box warranty, but not prepetition accident claims, made little sense. Id.
11 37. Each of these objectors, along with the Creditors Committee, raised the issue that New GM
should be liable for successor liability claims.

The three-day Sale Hearing took place from June 30 through July 2, 2009. New GM
SOF, 1 48. Counsel for the Consumer Advocacy Groups, the Ad Hoc Committee of Consumer
Victims, the States’ Attorneys General, and the Creditors Committee all appeared at the Sale
Hearing. 1d. 1 39. The Personal Injury Claimants'? and the Consumer Advocacy Groups argued,
inter alia, that New GM should assume broader warranty-related claims, and that New GM
should not be shielded from successor liability claims. 1d. § 44. U.S. Treasury Representatives
declined to make further changes to the Sale Agreement with respect to Assumed Liabilities and
Retained Liabilities. Id. 1 47. Auto Task Force member and U.S. Treasury official Harry
Wilson testified that “[o]ur thinking [as] a commercial buyer of the assets that will constitute
[New GM] was to assess what [I]iabilities were commercially necessary for the success of [New

GM].” Id. 1 6.

1 The Ad Hoc Committee of Consumer Victims asserted that they represented more than 300 members who each

had product liability claims involving personal injuries against Old GM. See New GM SOF, { 38.
2 The Personal Injury Claimants are defined in New GM SOF, 32 n.8.
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Old GM’s counsel argued at the Sale Hearing that it was unnecessary to decide how to
deal with vehicle owner claims against Old GM as part of the 363 Sale. Old GM would have
sale proceeds and could deal with that issue as part of its liquidating plan. Hr’g Tr. (Appendix,
Exh. “U) 262:14-25, July 1, 2009. Counsel for Wilmington Trust™ echoed that sentiment at
the Sale Hearing, stating that the 363 Sale created a pie, and that the creditors could fight about
how that pie should be allocated after the 363 Sale closed. Hr’g Tr. (Appendix, Exh. “V”)
109:15-24, July 2, 2009. In the Sale Decision, the Court endorsed this theme: “GM’s assets
simply are being sold, with the consideration to be hereafter distributed to stakeholders,
consistent with their statutory priorities under a subsequent plan.” Gen. Motors, 407 B.R. at 474.
The Court also stated that the Sale Agreement did not seek to restructure the rights of creditors; it
merely brought in value that creditors would share in a plan. 1d. at 495-96.

Counsel for Old GM also emphasized at the Sale Hearing that Old GM and New GM
were separate, distinct entities. It was clear that Old GM and New GM had different ownership,
and engaged in “intense arms’ length negotiations” that culminated in the 363 Sale. Id. at 494.
This separation was further illustrated by the fact that Old GM made requests for provisions in
the Sale Agreement that were rejected by the U.S. Treasury. Hr’g Tr. 151:20-152:3, July 2,
2009. In fact, the vehicle owner objectors tried to show at the Sale Hearing that Old GM
recommended that New GM assume certain vehicle owner claims as being commercially
necessary, but New GM had a differing view, which prevailed. Hr’g Tr. (Appendix, Exh. “W?)
174:12-22, June 30, 2009. The Sale Order and Injunction expressly held that neither New GM

nor U.S. Treasury was an “insider” of any of the Debtors. See Sale Order and Injunction, { S.

¥ Wilmington Trust was at that time, the indenture trustee for Old GM bonds with a face value of approximately

$24 billion and the chairman of the Creditors Committee. It is now the GUC Trust Administrator.
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D. Sale Decision and Sale Order and Injunction

On July 5, 2009, the Court issued the Sale Decision and Sale Order and Injunction,
approving the Sale Agreement. The Court overruled all of the remaining objections. It held that
the 363 Sale was the only viable alternative. See Gen. Motors, 407 B.R. at 485. It found that if
Old GM had liquidated its assets, unsecured creditors would have received nothing from the Old
GM bankruptcy estate. New GM SOF, 1 50. As of March 31, 2009, Old GM had consolidated
reported global assets and liabilities of approximately $82,290,000,000 and $172,810,000,000,
respectively. Id. § 51. The Court found that, as of the Petition Date, if Old GM had liquidated
its assets, its liquidation asset value would have been less than 10% of $82 billion. Id. §52. The
Court further found that the consideration transferred by New GM to Old GM under the Sale
Agreement was estimated to be worth not less than $45 billion, plus the value of equity interests
in New GM. 1d. 1 53.*

In the Sale Decision, the Court held that Old GM had the legal basis under section 363(f)
of the Bankruptcy Code to sell its assets “free and clear” of successor liability claims. Gen.
Motors, 407 B.R. at 505-06. Importantly, the Court also found that the purchaser would not
have consummated the Sale Agreement without this protection. See Sale Order and Injunction, |
DD. The Sale Decision also provided that New GM had the ability, in its sole discretion, to
“pick and choose” which Old GM liabilities it would assume. The Court found “it was the intent
and structure of the 363 Sale, as agreed on by the [U.S. Treasury] and Old GM, that the New GM
would start business with as few legacy liabilities as possible, and that presumptively, liabilities

would be left behind and not assumed.” New GM SOF, § 5. The Court recognized that New

¥ The Sale Decision specifically noted that: “Only the U.S. and Canadian Governmental authorities were prepared

to invest in GM—and then not so much by reason of the economic merit of the purchase, but rather to address
the underlying societal interests in preserving jobs and the North American auto industry, the thousands of
suppliers to that industry, and the health of the communities, in the U.S. and Canada, in which GM operates.”
Gen. Motors, 407 B.R. at 480.
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GM was not assuming, among other things, (a) product liability claims from accidents or
incidents before the sale, (b) liabilities to third parties for claims based upon contract, tort or
other basis, or (c) liabilities related to any implied warranty or implied obligation under statutory
or common law. Gen. Motors, 407 B.R. at 482. The Court understood the circumstances of the
tort claimants and that they would not be able to collect from New GM, but found that the law in
this Circuit clearly supported that result. See id. at 505. In addition, the Court found that New
GM (essentially the Governments) was a “good faith purchaser” and was entitled to the
protections of section 363(m) of the Bankruptcy Code. Id. at 494; Sale Order and Injunction, |
R. On July 10, 2009, New GM consummated the 363 Sale. New GM SOF, 1 56.

The Personal Injury Claimants and a bondholder separately appealed the Sale Order and
Injunction. See Campbell v. Motors Liquidation Co. (In re Motors Liquidation Co.), 428 B.R. 43
(S.D.N.Y. 2010) (Buchwald, J.); Parker v. Motors Liquidation Co. (In re Motors Liquidation
Co.), 430 B.R. 65 (S.D.N.Y. 2010) (Sweet, J.). The Sale Order and Injunction was upheld on
appeal by at least two different District Court judges. See id. Millions of transactions have since
been entered into by New GM, and others, based on the rights and provisions contained in the
Sale Agreement and the Sale Order and Injunction. One of the appeals of the Sale Order and
Injunction was dismissed by the Second Circuit more than three years ago on the grounds that it
was equitably moot. New GM SOF, { 64.

Old GM filed a certificate of dissolution on or about December 15, 2011, and, pursuant to
an Assignment and Assumption Agreement dated December 15, 2011, Old GM assigned to the
GUC Trust certain assets and agreements and the GUC Trust assumed certain obligations of Old
GM. Id. §65. As of June 30, 2014, the GUC Trust held, in the aggregate, approximately $1.1

billion in assets that remained from the proceeds of the 363 Sale. See Motors Liquidation
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Company GUC Trust Quarterly GUC Trust Report as of June 30, 2014, dated August 13, 2014
[Dkt. No. 12838] (Appendix, Exh, “X”), at 11. On October 24, 2014, the GUC Trust filed a
quarterly report with the Court indicating, among other things, that it anticipated making an
additional distribution to GUC Trust beneficiaries of securities with an estimated value of $225
million on or about November 12, 2014, notwithstanding that the Four Threshold Issues have yet
to be decided by the Court. See Motors Liquidation Company GUC Trust Quarterly Section
6.2(c) Report and Budget Variance Report as of September 20, 2014 [Dkt. No. 12963] (“*GUC

Trust Section 6.2(c) Report™) (Appendix, Exh. *“Y”), at notes 1, 2.

The GUC Trust is the successor to the Old GM estate. See Disclosure Statement, at 93;
Old GM’s Second Amended Chapter 11 Plan, § 1.115 (relevant excerpts are contain in the
Appendix, Exh. “Z”); GUC Trust Form 10-K for the period ending March 31, 2014 (relevant
excerpts are contained in the Appendix, Exh. “AA”), at 2; Amended and Restated GUC Trust
Agreement, dated as of June 11, 2012 (relevant excerpts are contained in the Appendix, Exh.
“BB”), at § 6.5. The GUC Trust is subject to the positions previously taken by its
predecessor(s).

E. The Actions and Consolidated Complaints

All of the Actions include, in whole or part, vehicles and/or parts designed and
manufactured by Old GM. See New GM SOF, { 66; Consolidated Complaints; Pre-Closing
Accident Motion to Enforce. At the time of the 363 Sale, the Named Plaintiffs in the Ignition
Switch Actions and Non-Ignition Switch Actions (i) had not sued Old GM on account of the
purported defect in their vehicle (id. 1 11-12), and (ii) were not listed as creditors in the books
and records of Old GM as a result of their vehicle ownership. See Kiefer Declaration, { 3.

On June 9, 2014, the Judicial Panel on Multidistrict Litigation established MDL 2543 and
designated the United States District Court for the Southern District of New York as the MDL
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court, assigning the Honorable Jesse M. Furman to conduct coordinated or consolidated
proceedings for the actions assigned to the MDL. More than 130 cases are pending in MDL
2543. Many involve economic loss claims based on vehicles with allegedly defective parts, and
some involve claims for personal injuries.

At an August 11, 2014 initial case conference, the District Court discussed the filing by
Lead Counsel of a consolidated master complaint for all economic loss actions. On October 14,
2014, Lead Counsel filed two Consolidated Complaints. The Pre-Sale Consolidated Complaint
is based on a successor liability theory and concerns Plaintiffs who purchased a vehicle with a
purported Old GM defective part prior to the closing of the 363 Sale and are asserting an
economic loss claim against New GM.

The Post-Sale Consolidated Complaint concerns Plaintiffs who assert economic loss
claims against New GM and purchased vehicles after the closing of the 363 Sale. The putative
classes defined in the Consolidated Complaints encompass all Old GM and New GM vehicles
sold during a defined time period (not just vehicles that have been recalled). Notwithstanding its
label, a substantial majority of Plaintiffs named in the Post-Sale Consolidated Complaint seek
economic loss damages for vehicles manufactured by Old GM. See Post-Sale Consolidated
Complaint, 8 Ill.A. In other words, those Named Plaintiffs allege that they bought a used Old
GM vehicle from a third party—not from New GM. In such circumstance, for those Named
Plaintiffs, the purported basis of New GM’s liability is the same flawed theory of successor
liability that is used for the Pre-Sale Consolidated Complaint.

The Post-Sale Consolidated Complaint violates the Sale Order and Injunction to the
extent it seeks to recover various Retained Liabilities from New GM. For example, it contains

causes of action predicated on an alleged design defect in an Old GM vehicle (see T 910); it
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seeks rescission against New GM for amounts paid to Old GM (see { 898); and it refers to an
implied warranty when the Old GM vehicle was purchased (see § 904). Such claims as they
relate to Old GM vehicles are subject to the Motions to Enforce, whether they are stated in the
Pre-Sale Consolidated Complaint or the Post-Sale Consolidated Complaint.

F. Old GM Administration and Claims

As of the time of the 363 Sale, Old GM retained AP Services, LLC (“APS”) to provide
interim management and restructuring services. Old GM also retained Weil Gotshal & Manges
(“WGM?”) as its counsel to handle, among other things, the 363 Sale. Both APS and WGM
advised Old GM in connection with the Sale Motion and the Sale Hearing.

As of the time of the 363 Sale, Old GM had not filed its schedules of assets and liabilities
with the Court, there was no deadline or bar date for general unsecured creditors to file claims,
and no disclosure statement or plan of reorganization had been filed.*

At some point after the 363 Sale was consummated, the $270 billion of claims filed
against Old GM were substantially reduced. As of this date, there have been approximately $31
billion of general unsecured claims allowed, and there are less than $2 billion of disputed general
unsecured claims pending against Old GM. See GUC Trust Section 6.2(c) Report. Plaintiffs
have not filed proofs of claims against the Old GM bankruptcy estate. Nor have they filed a

motion for authority to file a late proof of claim against the Old GM bankruptcy estate.

% The Debtors’ initial bankruptcy schedules were filed with the Court on September 15, 2009. See Dkt. Nos.

4060 et seq. The Order establishing the bar date for filing proofs of claims was entered on September 16, 2009.
See Dkt. No. 4079. The Debtors” Second Amended Chapter 11 Plan was confirmed on March 29, 2011. See
Dkt. No. 9941.
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ARGUMENT

I DUE PROCESS THRESHOLD ISSUE:
PLAINTIFFS’ DUE PROCESS RIGHTS WERE NOT VIOLATED

Plaintiffs seek to void the Sale Order and Injunction as to them by contending that they
should have received direct mail notice of the 363 Sale. Significantly, Plaintiffs, as a putative
class, have not affirmatively argued that the class, as a whole, was unaware of Old GM’s
bankruptcy filing and the pendency of the 363 Sale. The failure to establish that essential fact
ends the “due process” argument for their putative class. Furthermore, they concede that they
received publication notice.® As shown below, such notice satisfied constitutional due process
requirements.

A party seeking relief under Fed. R. Civ. P. 60(b)(4) for lack of due process carries an
extremely heavy burden, particularly when dealing with an asset sale order under section 363 of
the Bankruptcy Code. Voiding a sale order against a good faith purchaser like New GM, more
than five years after the transaction was consummated, requires rare and extraordinary proof;
Plaintiffs do not come close to satisfying that demanding standard.

A. Plaintiffs Have Failed to Meet Their Burden Under Fed. R. Civ. P. 60(b)(4)

Relief under Fed. R. Civ. P. 60(b) may only be granted in the “most exceptional of
circumstances” and cannot “impose undue hardship on other parties.” In re Old Carco LLC, 423
B.R. 40, 45 (Bankr. S.D.N.Y. 2010), aff’d, 2010 WL 3566908 (S.D.N.Y. Sept. 14, 2010), aff’d,
Mauro Motors Inc. v. Old Carco LLC, 420 Fed. App’x 89 (2d Cir. 2011); see also United States
v. Int’l Bd. Of Teamsters, 247 F.3d 370, 391 (2d Cir. 2001) (relief under Fed. R. Civ. P. 60(b) is
“not favored and is properly granted only upon a showing of exceptional circumstances.”);

Dickerson v. Bd. of Educ., 32 F.3d 1114, 1116 (7th Cir. 1994). Furthermore, courts in this

6 Ppre-closing accident claimants who had active lawsuits as of the Petition Date received direct mail notice of the

Sale Motion.
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Circuit (and elsewhere) have broadly interpreted section 363(m) of the Bankruptcy Code to
protect purchasers from attacks on the finality of bankruptcy sales.

In that context, a party challenging a 363 sale order (a challenge that would otherwise be
statutorily moot pursuant to section 363(m) of the Bankruptcy Code) not only bears the burden
of showing “exceptional circumstances” under Fed. R. Civ. P. 60(b)(4), but has the additional
and higher burden of showing that its challenge overcomes the well-established legislative policy
of protecting good faith purchasers of a debtor’s assets. As stated by Judge Peck in Lehman:

This tension relating to finality naturally exists to some extent in every motion

under Rule 60(b) but the Court views final Sale Order and Injunctions as falling

within a select category of court orders that may be worthy of greater protection

from being upset by later motion practice. Sale Order and Injunctions ordinarily

should not be disturbed or subjected to challenges under Rule 60(b) unless there

are truly special circumstances that warrant judicial intervention and the granting

of relief from the binding effect of such orders.

In re Lehman Bros. Holdings Inc., 445 B.R. 143, 149-50 (Bankr. S.D.N.Y. 2011), aff’d in part
and rev’d in part on other grounds, 478 B.R. 570 (S.D.N.Y. 2012), aff’d, 761 F.3d 303 (2d
Cir. 2014). In Lehman, significant information was omitted from the record of the sale
hearing—facts that the Court “in a more perfect hearing” would have liked to have known. Id. at
150. However, “[d]espite what in retrospect appears to be a glaring problem of flawed
disclosure,” the movants failed to carry their burden in establishing a right to relief from the sale
order under Fed. R. Civ. P. 60(b). Id. at 150. Here, there was no flawed disclosure as to the
assets sold, and Lehman’s conclusion that relief under Fed. R. Civ. P. 60(b) is not available is
therefore even more compelling for this proceeding.

Also, the law of this case is that the Sale Order and Injunction should not be overturned

because any challenge thereto would be equitably moot. See Campbell, 428 B.R. at 60-64

(finding it clear that “this Court cannot fashion effective relief without rewriting and unraveling
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the integrated terms of this extensively negotiated transaction—which would be beyond our
power . . .”); Parker, 430 B.R. at 80-83 (“[T]he 363 Transaction, as noted, has been
consummated, with all of the attendant consequences of transferring and transforming a
multibillion dollar enterprise, including its relationship to third parties, governmental entities,
suppliers, customers and the communities in which it does business. The doctrine of equitable
mootness thus applies.”). In the words of the District Court, it is now too late for the Court to
order effective relief from the Sale Order and Injunction. Millions of transactions have been
undertaken based on the 363 Sale. To modify the Sale Order and Injunction now would “knock
the props out” of the foundation upon which these transactions were based. See Parker, 430
B.R. at 82; Campbell, 428 B.R. at 63 n.31. This rationale is equally compelling in the Fed. R.
Civ. P. 60 context, as it is in the appeal context.

Further, the law of this case is that the Sale Order and Injunction cannot be partially
revoked. This form of relief is expressly prohibited by the Sale Order and Injunction, which
provides that all of its terms are non-severable and mutually dependent on each other. See Sale
Order and Injunction, 1 69. This “partial revocation” argument was also expressly rejected by
the District Courts in ruling on the appeals of the Sale Order and Injunction. See Campbell, 428
B.R. at 52 (“the very nature of the requested relief, to the extent it could even be granted, would
result in an inequitable rewriting of the Sale Order and Injunction™); see also id. at 61 (“As a
threshold matter, the requested remedy (characterized as ‘elective surgery’ on the Sale Order and
Injunction to ‘carve out’ its offending provisions) is beyond the power of this Court to grant . . .
[and the] Bankruptcy Court could not have modified the Sale Order and Injunction without the

parties’ consent or written waiver”); Parker, 430 B.R. at 81-82.
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B. Plaintiffs’ Due Process Arqument Fails Because Plaintiffs Received Constitutionally
Adequate And Reasonable Notice Of The 363 Sale

1. Due Process Is A Flexible Standard Based On The
Particular Facts And Circumstances Of The Case

Due process is a flexible standard requiring notice “reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Parker, 430 B.R. at 97 (quoting Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). That flexibility is important in
bankruptcy matters. For example, in Caldor, the court evaluated the reasonableness and
adequacy of debtor’s method of notice in light of the dire financial circumstances facing the
debtor, the debtor’s emergency application to the court, and the “formidable task of providing
notice to approximately 35,000 entities” in a compressed time frame. Pearl-Phil GMT (Far
East) Ltd. v. Caldor Corp., 266 B.R. 575, 583 & n.5 (S.D.N.Y. 2001).

Here, the reasonableness of the method of notice approved by the Court and provided by
Old GM to Plaintiffs must be evaluated in the context of the extreme circumstances facing Old
GM at the time of the 363 Sale. See In re Drexel Burnham Lambert Grp., 995 F.2d 1138, 1144
(2d Cir. 1993) (“No rigid constitutionally mandated standard governs the contents of notice in a
case like the one before us. The Due Process Clause requires the best notice practical under the
circumstances.” (citing Mullane, 336 U.S. at 314)). Further, “the Supreme Court has warned
against interpreting this notice requirement so inflexibly as to make it an ‘impractical or
impossible obstacle.”” 1d. Importantly, in affirming the Sale Order and Injunction on appeal, the
District Court properly recognized that this flexible standard applied with “due regard for the
practicalities and peculiarities” of the Old GM bankruptcy. Parker, 430 B.R. at 97-98. In the
Sale Procedures Order, the Court outlined how notice was to be given and to whom. The record

is clear that GCG, on behalf of Old GM, provided notice of the 363 Sale in accordance with the
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Sale Procedures Order. Essentially, Plaintiffs are arguing that the Court erred in setting forth
how, and to whom, Old GM was required to provide notice. It is far too late to make that
argument now.

2. Under The Circumstances Facing
Old GM, Plaintiffs Were “Unknown” Creditors

The 363 Sale involved an expedited, complex sale of assets in connection with an
extremely complicated chapter 11 case.  Well-established law provides that, in such
circumstances, a debtor can rely on its books and records to identify its “known” creditors for
sale notice purposes. In In re Motors Liquidation Co., 462 B.R. 494 (Bankr. S.D.N.Y. 2012)
(“Morgenstein™), the Court held that since un-asserted, potential contingent product liability
claims arising from allegedly undisclosed defects in Old GM’s products were not in Old GM’s
books and records, the holders of such contingent product liability claims were not “known”
creditors. Id. at 508 & n.68; see also In re New Century TRS Holdings, Inc., No. 07-10416
(BLS), 2014 WL 842637, at *3-6 (Bankr. D. Del. Mar. 4, 2014); In re Agway, Inc., 313 B.R. 31
(Bankr. N.D.N.Y. 2004) (holding that the plaintiff’s claims were not “known” claims on
Agway’s books and records even though Agway held significant information regarding the
possibility of the claim being brought against it); In re Best Prods. Co., 140 B.R. 353, 358
(Bankr. S.D.N.Y. 1992) (debtor not required to search beyond its own books and records to
ascertain the identity of unknown creditors).

Here, at the time of the 363 Sale, Old GM’s books and records did not identify Plaintiffs
in the Ignition Switch Actions or the Non-Ignition Switch Actions as creditors of Old GM as a
result of owning an Old GM vehicle. See Kiefer Declaration, § 3. Old GM recognized that, with
respect to vehicles it manufactured, some number of unknown vehicle owners might eventually

assert claims against it. That is why Old GM established warranty and litigation reserves for
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financial reporting. Hr’g Tr. 161:23-21, June 30, 2009. But for un-asserted claims (such as
Plaintiffs’ claims in the Ignition Switch Actions and the Non-Ignition Switch Actions at the time
of the 363 Sale), specific vehicle owners were not listed as creditors in Old GM’s books and
records. These owners were considered to have, at best, contingent claims. They were
“unknown” creditors.

Plaintiffs point to the fact that a certain limited number of Old GM personnel were aware
that there were some reported incidents prior to the 363 Sale where the ignition switch in an Old
GM vehicle had turned from the run to the accessory or off position and that there were internal
inquiries as to what had occurred. However, the mere possibility of purported claims based on
engineering issues being investigated by Old GM prior to the 363 Sale does not make such
purported claims “known” to Old GM as of the Petition Date. See Morgenstein, 462 B.R. at 508,
nn.55, 67, 68; see also In re Enron Corp., No. 01-16034 (AJG), 2006 WL 898031, at *4-5
(Bankr. S.D.N.Y. Mar. 29, 2006); In re Envirodyne Indus., Inc., 206 B.R. 468, 473-75 (N.D. III.
1997); New Century, 2014 WL 842637, at *3-6.

Well-established law provides that, as part of the review of its books and records, a
debtor’s reasonable diligence does not require “impracticable and extended searches . . . in the
name of due process.” In re XO Commc’ns. Inc., 301 B.R. 782, 793-94 (Bankr. S.D.N.Y. 2003)
(citing Mullane, 339 U.S. at 317). A debtor does not have a “duty to search out each conceivable
or possible creditor and urge that person or entity to make a claim against it.” 1d. at 793 (quoting
In re Brooks Fashion Stores, Inc., 124 B.R. 436, 445 (Bankr. S.D.N.Y. 1991) (quoting Charter
Crude Oil Co. v. Petroleos Mexicanos (In re Charter Co.), 125 B.R. 650, 654 (M.D. Fla.
1991))). A vast open-ended investigation is not required. XO Commc’ns., 301 B.R. at 793;

Chemetron Corp. v. Jones, 72 F.3d 341, 347 (3d Cir. 1995)). For due process in the bankruptcy
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context, requiring debtors to undertake extensive investigations would “completely vitiate the
important goal of prompt and effectual administration and settlement of debtors’ estates.” In re
U.S.H. Corp. of N.Y., 223 B.R. 654, 659 (Bankr. S.D.N.Y. 1998) (internal quotations omitted);
Chemetron, 72 F.3d at 348. As to contingent litigation claims, such as those held by Plaintiffs,
“a debtor is not charged with the knowledge of the existence of a contingent claim absent a
claimant’s express statement of its intent to lodge a future claim against the debtor.” Agway, 313
B.R. at 39 (citing In re Brooks Fashion Stores, Inc., No. 92 Civ. 1571 (KTD), 1994 WL 132280
(S.D.N.Y. Apr. 14, 1994); In re L.F. Rothschild Holdings, Inc., No. 92 Civ. 1129 (RPP), 1992
WL 200834 (S.D.N.Y. Aug. 3, 1992); In re Best Prods. Co., 140 B.R. 353 (Bankr. S.D.N.Y.
1992)); In re Union Hosp. Ass’n, 226 B.R. 134, 139 (Bankr. S.D.N.Y. 1998). Plaintiffs did not
express any intent to bring a claim against Old GM until years after the consummation of the 363
Sale.

The Court’s decision in Morgenstein is directly on point. There, this Court held that the
plaintiffs were “unknown” creditors and could not use lack of actual notice to vacate the
confirmation order. In Morgenstein, the plaintiffs alleged that, to obtain the Court’s approval of
Old GM’s bankruptcy plan, Old GM concealed from the plaintiffs and the Court design defects
in 2007 and 2008 Chevy Impalas that were allegedly known to Old GM prior to the formulation
of its liquidation plan. 462 B.R. at 505-08. The Morgenstein plaintiffs estimated that the defect,
allegedly concealed by Old GM, impacted 400,000 vehicles and caused approximately $180
million in damages. Id. at 496 n.2. They argued that the plan confirmation order should not
apply to them because they did not receive actual notice, asserting that:

In [Old GM’s] schedules and disclosure statement . . ., the Debtors falsely omitted

disclosure of its obligations to an entire class [sic] Impala Owners/Lessees

(hereinafter “Impala Owners”) [sic] Debtors knew of this class of creditors
(“Known Creditors™). Known Creditors knew nothing of Debtors’ obligation to

29

234



AMERICAN BANKRUPTCY INSTITUTE

09-50026-reg Doc 12981 Filed 11/05/14 Entered 11/05/14 16:41:35 Main Document
Pg 41 of 91

address their claims because the design defect in their respective vehicles was a
latent defect of which GM gave no notice.

Id. at 497 n.6.

This Court rejected the Morgenstein plaintiffs’ argument that they were “known”
creditors. 462 B.R. at 508 & nn. 55, 67, 68. The Court’s decision in Morgenstein was upheld
on appeal. See Morgenstein v. Motors Liquidation Co., Order, 12 Civ. 01746 (AJN) (S.D.N.Y.
Aug. 9, 2012) [Dkt. No. 21] (Appendix, Exh. “CC”)."’

Plaintiffs’ arguments also are similar to the arguments rejected in Burton v. Chrysler
Group, LLC (In re Old Carco), 492 B.R. 392 (Bankr. S.D.N.Y. 2013) (“Burton”). In that case,
the plaintiffs alleged their pre-petition vehicles suffered from a design flaw known as a “fuel spit
back” problem. Id. at 394. The plaintiffs asserted a due process violation saying they did not
know of the defect at the time of the sale because they were not given notice and the defect did
not manifest itself until after the sale.® Judge Bernstein rejected the plaintiffs’ due process
argument and held that New Chrysler was entitled to the protection in the sale order from
economic loss claims for pre-petition vehicles. See id. at 402-03. The court ruled that even
though Old Carco had actual knowledge relating to the defect in related vehicles prior to the sale
and did not provide the plaintiffs with actual notice of the defect, that knowledge was insufficient
to make the OId Carco plaintiffs “known” creditors. 1d. As the Old Carco court found,
“[a]nyone who owns a car contemplates that it will need to be repaired . . .”; such claims are

contingent claims. 1d. at 403. The Old Carco court’s rationale is equally applicable here.

" The arguments raised by plaintiffs in Morgenstein have even less merit here. The Morgenstein plaintiffs

asserted they were denied adequate notice of the proposed plan, where issues regarding the debtor’s liabilities
are specifically addressed and decided. In contrast, in the 363 Sale context, issues relating to specific liabilities
not being assumed by the purchaser are not germane to whether the sale should be approved. The focus, in the
363 Sale context, is whether the sale process ultimately achieved the best price for the debtor’s assets under the
circumstances. Liabilities of the debtor that are retained by the debtor under the 363 Sale typically are sorted
out after the 363 Sale is consummated, when there is a pool of assets to divide up among the creditors.

8 See Burton Plaintiffs’ Opposition to Motion to Dismiss (Appendix, Exh. “DD™), dated March 21, 2012, 1 66.
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Likewise, In re Enron established that even an ongoing formal investigation does not
transform a contingent creditor into a known creditor. 2006 WL 898031 (Bankr. S.D.N.Y. Mar.
29, 2006). In Enron, the State of Montana sought to file a late claim arguing that it was a
“known™ creditor deprived of due process because after bankruptcy, but before the bar date, the
Federal Energy Regulatory Commission (“EERC”) had started an administrative investigation
into Enron’s alleged power manipulation in the western United States, with the FERC ultimately
concluding several years later that Enron had engaged in improper conduct. Id. at *1-2. After
noting the flexible legal standards for due process and the legal distinction between “known”
versus “unknown” creditors in the bankruptcy context, Judge Gonzalez rejected the State of
Montana’s argument holding that, even though at the time of the bar date the FERC was
conducting an investigation, that fact was not sufficient to trigger a known creditor status for the
State of Montana. Id. at *4-5.  The Enron court also held that there was no indication that an
investigation by the debtors of their books and records at that time would have demonstrated that
the State of Montana held a claim. 1d.; see also Envirodyne Indus., 206 B.R. at 473-75 (holding
that plaintiff alleging to be a victim of debtor’s antitrust violations was an “unknown” creditor,
notwithstanding debtor’s receipt of a subpoena, prior to the confirmation of the debtor’s
reorganization plan, from the United States Justice Department investigating allegations that
debtor had violated antitrust laws).

Similarly, in New Century, Judge Carey denied a late claim seeking damages for alleged
fraudulent mortgage loan practices. 2014 WL 842637. There, an examiner conducted an
investigation and produced a report identifying some mortgage loan issues facing the debtor. Id.

at *5. The court held that simply because a report highlighted issues with certain lending
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practices did not mean that the movant asserting some of those same practices was a “known”
creditor. 1d. at *6.

Moreover, the pendency of certain product liability lawsuits does not make parties with
similar but unfiled claims “known” creditors. The New Century court held that the existence of
litigation against the debtor by certain customers did not make every customer in the same
category a “known” creditor at the time of the bankruptcy. Id. at *5. Instead, the court held that
this type of unfiled, unasserted litigation claim was “either conjectural or future or, although [it]
could be discovered upon investigation, [such claim did] not in due course of business come to
the knowledge [of the debtor.]” Id. (citing Chemtron, 72 F.3d at 346). As in New Century, in In
re Spiegel, Inc., 354 B.R. 51, 56-57 (Bankr. S.D.N.Y. 2006), the plaintiffs alleged they were
“known” creditors because the debtor knew about litigation by a different party with claims
similar to plaintiffs prior to confirmation. However, the plaintiffs themselves did not assert their
litigation claims against the debtor until after the debtor’s reorganization plan had been
approved. Judge Lifland rejected the argument that simply having a litigation claim similar to
another parties’ pending litigation claim makes one a “known” creditor. He held that a debtor is
“not required to employ a crystal ball . . . when one complaint is filed to determine whether any
other similar claims exist.” Id. (citing Tulsa Prof’l Collection Servs., Inc. v. Pope, 485 U.S. 478
(1988)).

Also, in Agway, an employer knew about an employee’s litigation against various entities
in connection with an on-the-job injury. 313 B.R. at 36, 39. The employer filed for bankruptcy
and did not provide actual notice to all the defendants in the employee’s pending personal injury
action, notwithstanding the foreseeable claims that defendants held against it for indemnity and

contribution. 1d. at 38-39. The court held that the defendants in the employee’s personal injury
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action, who had not expressed an intent to lodge a claim against the employer prior to the bar
date, held contingent claims that were therefore “unknown” to the employer for the purposes of
notice. Id. at 39. The court ruled that a debtor’s knowledge of some litigation claims does not
make a person who might potentially assert similar claims a “known” creditor.

Here, as of June 2009, although there were some issues raised relating to certain Old GM
vehicles, none of the Plaintiffs in the Ignition Switch Actions or Non-Ignition Switch Actions
had commenced any litigation against Old GM, and none were listed as creditors on Old GM’s
books and records. See Kiefer Declaration, § 3. The authorities cited above apply a consistent
standard that leads to the inescapable conclusion that Plaintiffs were “unknown” creditors for
purposes of notice of the Sale Hearing.

3. Plaintiffs Received Proper Notice Of The 363 Sale

At the time of the 363 Sale, Old GM’s restructuring professionals (APS and WGM)
provided guidance to Old GM as to the categories of individuals and entities that should receive
direct mail notice of the 363 Sale. According to the GCG cost structure used for the direct mail
notice of the Sale Motion, providing direct mail notice to the owners of the 70 million Old GM
vehicles on the road in the United States would have cost Old GM approximately $43 million, or
14 times the cost actually incurred by Old GM for direct mail notice of the 363 Sale. See
Davidson Declaration, { 7.

Importantly, there was extensive news coverage of the pending 363 Sale to the U.S.
Government. See Bloomer Declaration (discussing the over 1,250 written news stories
concerning the Old GM bankruptcy and the 363 Sale in the weeks between the Petition Date and
the Sale Hearing). Through these news stories and other extensive media coverage, the general

public and Old GM’s customers were undoubtedly aware of the contemplated 363 Sale.
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Under these facts and circumstances, publication notice for vehicle owners who might
potentially bring a claim related to their vehicles was proper. The notice informed the public of
the proposed sale, including that the assets would be sold free and clear of claims. It also stated
where additional information with respect to the Sale Motion could be obtained. Sending out
more detailed and widespread direct mail notice would not have made any difference to the
outcome of the 363 Sale. Instead, it would have cost Old GM millions of dollars, and taken
more time to complete, thereby causing delay and further deterioration to the value of the
Debtors’ assets. The flexibility of due process does not require such a wasteful notice procedure.

Old GM requested and obtained approval from the Court to provide notice by publication
for, inter alia, contingent claims. Specifically, in the Sale Motion, Old GM asserted:

The notice to be provided via the Publication Notice is reasonably calculated to

provide all parties in interest (including parties with contingent claims) with the

necessary information concerning the 363 Transaction, the Sale Hearing, and the

Sale Order, including the requested finding as to successor liability, because

providing notice to these parties by mail is not practicable.
Sale Motion, 1 46 (emphasis added).

Old GM also requested and obtained approval from the Court for a shortened notice
period, citing to the extensive media coverage already provided:

the fact that it has been widely known that the Company’s assets and businesses

have been available for sale and that the Debtors’ precarious financial and

operational condition have been widely reported in the media on a daily basis for

the past few months, due process is not hindered as a result of the proposed

shortening of the applicable notice periods.

Id. (emphasis added).
This Court ruled in its Sale Decision that adequate notice by publication was given in

connection with the 363 Sale. Gen. Motors, 407 B.R. at 494 (“Notice was extensively given, and

it complied with all applicable rules”). The Court further found:
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With respect to parties who may have claims against the Debtors, but whose
identities are not reasonably ascertainable by the Debtors (including, but not
limited to, potential contingent warranty claims against the Debtors), the
Publication Notice was sufficient and reasonably calculated under the
circumstances to reach such parties.

Sale Order and Injunction, § E (emphasis added). Thus, the Court ruled that owners of vehicles
manufactured by Old GM with “contingent claims,” including “potential contingent warranty
claims,” received adequate notice through publication. This holding is directly applicable to
Plaintiffs’ claims and remains correct today.

A year after the Sale Hearing, this Court confronted a due process argument substantially
similar to the one made by Plaintiffs here. In that case, a pre-363 Sale accident claimant (Shane
Robley), who commenced a lawsuit against New GM post-363 Sale, complained that he only
received publication notice of the Sale Motion, instead of direct mail notice. There, the Court
ruled that publication notice satisfied due process for the vehicle owner:

It’s agreed by all concerned that Mr. Robley didn’t get mailed a personal notice of
the 363 hearing that resulted in the sale order, very possibly because as of that
time, Mr. Robley had not sued either Old GM or New GM yet. It’s also agreed
that Old GM and New GM did not give personal notice of the 363 hearing to all
of the individuals who had ever purchased a GM vehicle, and instead,
supplemented its personal notice to a much smaller universe of people by notice
by publication. It’s also undisputed that | expressly approved the notice that
had been given in advance of the 363 hearing including the notice by
publication, which | found to be reasonable under the circumstances. Mr.
Robley relies on the First Circuit’s decision in Western Auto Supply Company v.
Savage Arms, Inc., 43 F.3d 714 (1st Cir, 1994), in which the First Circuit Court of
Appeals, speaking through Judge Conrad Cyr, a highly respected former
bankruptcy judge, agreed with the district judge that the bankruptcy court had
erred when the bankruptcy court enjoined prosecution of product line liability
actions brought against the purchaser of the debtor’s business for lack of notice.
But the critically important distinction between this case and the Savage Arms
case is that here, and not there, notice was also given by publication. We all agree
that due process requires the best notice practical, but we look to the best notice
that’s available under the circumstances. Here, under the facts presented in June
of 2009, GM didn’t have the luxury of waiting to send out notice by mail to
hundreds of thousands of GM car owners, and instead gave notice by
publication, which | approved. In Savage Arms, the debtor “[concededly] made
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no attempt to provide notice by publication” (43 F.3d at 721) and the notice that
was given was never determined, “appropriate in the particular circumstances”
(Id. at 722). In other words, the First Circuit found it significant that the debtors
in Savage Arms didn’t do the very thing that was done here. As I’ve indicated,
I’ve already determined that notice was appropriate in the particular
circumstances, and provided for that in an order that entered on July 5th, 2009
that remains valid today. Moreover, it’s obvious that the notice was, indeed,
appropriate and did what it was supposed to do because it permitted Mr.
Jakubowski, in particular, to make effectively and well the very arguments that
Mr. Robley’s counsel would, himself, have to make either now or back then and
which I then considered and rejected.

Hr’g Tr. 59:20-61:13, June 1, 2010 (emphasis added).

In the Sale Procedures Order, the Court also expressly approved the content of the direct
mail notice and the Publication Notice. See Sale Procedures Order, 1 9. The fact that the 363
Sale notice did not identify or describe the liabilities owed by Old GM that were not being
assumed by New GM was known at the time to the Creditors Committee, the States’ Attorneys
General, the Consumer Advocacy Groups, the plaintiffs’ bar representing vehicle owners, and
others. No one ever challenged the content of the notice or to whom the direct mail notice would
be sent. It is far too late in the day to do so now. Accordingly, the method of notice approved by
this Court in the Sale Procedure Order satisfied due process then and now.

C. Plaintiffs’ Due Process Arqgument Fails
Because Plaintiffs Cannot Demonstrate Prejudice

1. A Party That Has Suffered No Prejudice Has No Due Process Claim

Critically, for a party to establish that it has been deprived of due process, it must show
that (i) proper notice was not given, and (ii) it suffered prejudice as a result of the method of
notice used. See, e.g., In re Edwards, 962 F.2d 641, 644-45 (7th Cir. 1992); Pearl-Phil GMT
(Far East) Ltd. v. Caldor Corp., 266 B.R. 575 (S.D.N.Y. 2001); In re Vanguard Oil & Serv. Co.,
88 B.R. 576, 580 (E.D.N.Y. 1988); In re Caldor, Inc.-NY, 240 B.R. 180, 188 (Bankr. S.D.N.Y.

1999); In re Gen. Dev. Corp. 165 B.R. 685, 688 (S.D. Fla. 1994) (“A creditor’s due process
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rights are not violated where the creditor has suffered no prejudice.”); see also Perry v. Blum,
629 F.3d 1, 17 (1st Cir. 2010); In re Parcel Consultants, Inc., 58 F. App’x 946, 950-51 (3d Cir.
2003) (“Proof of prejudice is a necessary element of a due process claim”); Parker, 430 B.R. at
97-98 (finding that shortened notice period did not violate unsecured creditor’s due process
rights because, among other reasons, creditor “was in no way prejudiced by the expedited
schedule which was necessitated by the unique and compelling circumstances of the Debtors’
chapter 11 cases and the national interest.”).

The burden is on the moving party to demonstrate that it was prejudiced by an alleged
notice deficiency. See Pearl-Phil, 266 B.R. at 583 (“[E]ven if notice was inadequate, the
objecting party must demonstrate prejudice as a result thereof.”); Rapp v. U.S. Dep’t of Treasury,
Office of Thrift Supervision, 52 F.3d 1510, 1520 (10th Cir. 1995); In re YBA Nineteen, LLC, 505
B.R. 289, 300 (S.D. Cal. 2014). As a matter of law, a party cannot prove prejudice when it could
not have done anything that would have made a material difference to the outcome of the
proceeding, or improved its position in the proceedings had another method of notice been used.
See In re City Equities Anaheim, Ltd., 22 F.3d 954, 959 (9th Cir. 1994) (rejecting due process
claim for lack of prejudice); Secs. Investor Prot. Corp. v. Blinder, Robinson & Co., Inc., 962
F.2d 960, 967 (10th Cir. 1992); In re YBA Nineteen, LLC, 505 B.R. at 300 (denying debtor’s
appeal of conversion of bankruptcy case to Chapter 7 case on the grounds that “even if the
Bankruptcy Court failed to provide Debtor with sufficient notice and opportunity to be heard,
Debtor has failed to show that it was prejudiced by any defective process afforded it”); In re U.S.
Kids, Inc., 178 F.3d 1297, 1999 WL 196509, at *5 (6th Cir. 1999); see also In re Rosson, 545
F.3d 764, 777 (9th Cir. 2008) (“Because there is no reason to think that, given appropriate notice

and a hearing, Rosson would have said anything that could have made a difference, Rosson was
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not prejudiced by any procedural deficiency.”). Thus, federal courts have routinely and
uniformly held that where a movant has not proven prejudice there can be no violation of due
process.

In In re Edwards, a known secured creditor with an undisputed claim sought relief from
a 363 sale order under Fed. R. Civ. P. 60(b)(4), arguing that the lack of actual notice deprived
him of due process and therefore the sale order was void. 962 F.2d at 644. In affirming the
lower court decision, the Seventh Circuit weighed the lack of prejudice, the strong policies of
finality of bankruptcy sales embodied in section 363(m), and the bedrock principle that a bona
fide purchaser at a bankruptcy sale gets good title to the assets purchased. Id. at 645. The court
enforced the sale order and held that it was not void even as to a known, undisputed secured
creditor that was not provided actual notice that his own collateral was being sold. The Edwards
court relied, in part, on the fact that there was no dispute about the sales process or the sales
price. Id. Also, it reasoned that had the secured creditor been notified, appeared and objected at
the sale hearing, nothing would have changed; the same sale to the same buyer at the same price
would have been approved. The court stated that “[t]he law balances the competing interests [of
a purchaser against a lienholder who did not receive notice], but weights the balance heavily in
favor of the bona fide purchaser.” Id. at 643.

In In re Paris Indus. Corp., 132 B.R. 504 (D. Me. 1991), the court reached the same
conclusion. The debtor there sold its assets in bankruptcy “free and clear” of product liability
claims. 1d. at 506-08. A person injured after the sale by a product manufactured by the debtor
prior to the sale brought suit in state court against several defendants, including the purchaser of
the debtor’s assets. Id. The purchaser’s co-defendants in the state court action sought

contribution from the purchaser. Id. In response, the purchaser filed an action in bankruptcy

38

243



BANKRUPTCY 2016: VIEWS FROM THE BENCH

09-50026-reg Doc 12981 Filed 11/05/14 Entered 11/05/14 16:41:35 Main Document
Pg 50 of 91

court seeking injunctive relief enforcing the “free and clear” language in the sale order. The
bankruptcy court granted the purchaser’s request and the co-defendants appealed on due process
grounds, arguing that the sale order could not be enforced against them because they had not
been provided actual notice of the sale. Id. at 509-10. The district court rejected that argument.
It distinguished the purpose of notice in the context of claims discharge from the purpose of
notice in the context of a sale of a debtor’s assets. In the latter case, the purpose:

is to insure that the sales price is fair and that the funds flowing into the bankrupt

estate for distribution among creditors or for other purposes are the most that

could be realized from the assets sold. ...[appellants were] in no way prejudiced

by the lack of notice and their inability to appear and argue their position on the

sale. They have made no showing that, if they had been notified and had

appeared, they could have made any arguments to dissuade the bankruptcy court

from issuing its order that the assets be sold free and clear of all claims.

Id. The court found no prejudice by the sale because all the sale did was take a group of assets
and convert them into cash. Id. The fact that the cash was subsequently distributed to creditors
in accordance with bankruptcy law and appellants were subsequently left without recovery on
their claim did not mean that they were prejudiced by the sale. Id.

Also on point is Pearl-Phil GMT, 266 B.R. 575. Pearl entered into an agreement with a
chapter 11 debtor-in-possession to produce merchandise according to the debtor’s specifications.
Id. at 578. After the agreement had been entered into, the debtor filed an emergency application
to wind-down its business in chapter 11 and, because it was administratively insolvent, to
bifurcate administrative expense claims into pre-wind-down claims (which would be paid pro
rata) and post-wind-down claims (which would be paid in full). Id. at 578-79. The debtor did
not provide notice to Pearl of the emergency hearing on the wind-down application. Id. The

bankruptcy court held that Pearl, as the holder of a pre-wind down claim, should be paid on a

pro-rata basis. Id. On appeal, the district court held that even if the debtor provided inadequate
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notice, Pearl was not deprived of due process because it was unable to establish any prejudice as
a consequence of the method of notice provided. Id. In particular, Pearl was unable to provide
any testimony or evidence that would have impacted the bankruptcy court’s holding that Pearl
should be paid on a pro-rata basis. Id. at 583-85.

2. Plaintiffs Have Suffered No Prejudice As A Result Of
Their Receiving Notice Of The Sale Proceedings by Publication

Plaintiffs have not alleged, nor can they prove in light of the undisputed facts and record
of the Sale Hearing, any tangible prejudice as a consequence of having received Publication
Notice. Thus, they have not been deprived of due process and their request for extraordinary
relief under Fed. R. Civ. P. 60(b)(4) should be denied.

The Sale Agreement and Sale Order and Injunction would not have been altered had Old
GM provided each Plaintiff in the Ignition Switch Actions and Non-Ignition Switch Actions with
direct mail notice (i) of the 363 Sale, (ii) identifying the precise nature of the purported defect,
and (iii) that the 363 Sale would prevent them from asserting their claims against the purchaser.
Pre-petition accident claimants who had filed litigation claims against Old GM as of the Petition
Date received direct mail notice of the 363 Sale. However, over their objection, New GM did
not assume those pending pre-petition accident claims. This is precisely the reason that the
Plaintiffs’ claims in the Pre-Closing Accident Cases are barred. There is no credible argument
that economic loss claimants such as Plaintiffs in Ignition Switch Actions or Non-Ignition
Switch Actions would have done any better than pre-petition accident claimants. The same 363
Sale process would have taken place, the same overall consideration paid, and the same
purchaser and Sale Agreement would have been presented and approved. In short, Plaintiffs
cannot meet their burden of establishing that the result would have changed if they had been

given direct mail notice of the 363 Sale.
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a. Similarly-Situated Parties Filed Objections To The Sale
Motion That Encompassed Objections That Plaintiffs
Could Have Raised Had They Participated In The 363 Sale

The Sale Motion engendered objections from a coalition of parties representing Old GM
vehicle owners, including the Consumer Advocacy Groups and Personal Injury Claimants, the
Ad Hoc Committee of Consumer Victims, and States’ Attorneys General. The asserted grounds
for these objections included lack of due process and that New GM was not required to assume

all vehicle owner liabilities (“Vehicle Claim Objections”). The Consumer Advocacy Groups

and the Personal Injury Claimants objected to the 363 Sale as follows:

e “GM’s attempt to enjoin successor liability claims against the Purchaser must
be denied because it violates applicable law, notice, and due process
requirements.” Consumer Advocacy Limited Objection,  18;

e “[D]ue process principles do not allow GM to eliminate rights of future
claimants, who have not and could not have received meaningful notice that
their rights in a future suit are being lost, and thus have no opportunity to seek
to preserve those rights.” Consumer Advocacy Memo of Law, at 19;

e “People who have not yet suffered injury or loss because of GM’s behavior
cannot have an ‘interest in” GM’s property because the injuries that would
lead them to have such an interest have not yet even occurred.” Id. at 20
(emphasis added);

o “[T]he future causes of actions [sic] of people who have not yet suffered a loss
or injury due to the defect in their vehicles would not be covered” under the
definition of “claim.” 1d. at 20 (emphasis added); and

e “This Court should avoid the difficult constitutional questions that would arise
from clearing the Purchaser of liability for claims that do not yet exist, and
make clear that the sale does not release the claims of consumers who will be
injured or suffer losses in the future as a result of defects in GM vehicles.”
Id. at 23-24 (emphasis supplied).

The Ad Hoc Committee of Consumer Victims objected to the 363 Sale as follows:

e “To make matters worse, knowing that it is seeking an order which would
eliminate tort claims, GM has continued to advertise and sell GM vehicles
without advising unwitting consumers that it is seeking to bar future claims
for injuries arising from defects in vehicles sold before the closing. Such
conduct is unconscionable, if not illegal.” Consumer Victims Objection, { 38;
and

e “Further, as soon as consumers comprehend that New GM has avoided
responsibility for tort claims, their confidence will be shaken and the value of
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used GM vehicles will drop perhaps dramatically, damaging millions of
consumers.” Id.  40.

The States’ Attorneys General stated the following objections:

e “[C]ertain rights are too inchoate or unknown to rise to the level of a claim at
the time of the bankruptcy case and courts have not allowed such claims to be
discharged by debtors in a plan.” Second AG Objection, at 21.*°

The Creditors Committee stated, in their limited objection to the 363 Sale, as follows:

e “As relevant to this Objection, successor liability claims falls into two broad
categories. The first are claims for which a right to payment, contingent or
otherwise, already exists (‘existing claims’). The second are ‘claims’ for
which a right to payment has yet to arise because no liability-generating
conduct or incident has yet occurred (‘“future claims’).” Creditors Comm.
Obijection, 1 58;

e “[S]everal courts have concluded — mistakenly, in the Committee’s view —
that bankruptcy courts can authorize sales free and clear of existing successor
liability claims.” 1d.  59; and

e “The Committee objects because the proposed order approving the sale
purports to cut off all state law successor liability for the new entity
purchasing GM’s assets. Current and future claimants alleging claims based
on injuries caused by product defects, breach of implied warranties ...would
thus be limited to recourse against the limited assets being left behind in the
old company.” Id. at { 5.

Notably, these groups expressly argued that it would violate due process to shield New
GM from successor liability claims arising from defects in vehicles manufactured by Old GM.
They argued that innocent vehicle owners had not been given actual notice or the opportunity to
be heard regarding claims that were not known to them at the time of the Sale Hearing. See e.g.,
Creditors Comm. Objection, 6 (“the attempt to cut off liability for future claims is ineffective
and a violation of due process that would likely not even be honored by state courts” (emphasis

in original)); Consumer Advocacy Limited Objection, § 18 (“GM’s attempt to enjoin successor

1 As noted in the Court’s Castillo decision, numerous State Attorneys General also objected, seeking to expand

the definition of New GM’s Assumed Liabilities to include implied warranty claims. Castillo v. Gen. Motors
LLC (In re Motors Liquidation Co.), Adv. Proc. No. 09-00509, 2012 WL 1339496, at *5 (Bankr. S.D.N.Y. Apr.
17, 2012), aff’d, 500 B.R. 333 (S.D.N.Y. 2013), aff’d, No. 13-4223-BK, 2014 WL 4653066 (2d Cir. Sept. 19,
2014). They were not successful.
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liability claims against the Purchaser must be denied because it violates applicable law, notice,
and due process requirements”). Those arguments were properly rejected by the Court, and
therefore, Plaintiffs cannot show they were prejudiced by not allegedly having had the
opportunity to make the very same objections.

b. New GM’s Agreement To Assume Some Narrow

Additional Categories Of Liabilities Specifically
Confirmed That It Would Not Assume Existing Product Claims

In response to certain objections, New GM agreed to assume responsibility for (a) post-
sale accidents and distinct incidents involving Old GM vehicles causing personal injury, loss of
life or property damage, and (b) Lemon Law claims.”® At the same time, New GM refused any
further modifications with respect to other vehicle owner liabilities. New GM’s refusal to
assume a substantial portion of Old GM’s liabilities was fundamental to the 363 Sale (see Sale
Order and Injunction, { DD) and was widely disclosed by Old GM to all interested parties. See
generally Sale Motion. Like any other section 363 purchaser, New GM agreed to assume some,
but not all of the Debtors’ liabilities. On appeal, the District Court noted that even though New
GM agreed to assume certain additional liabilities:

[T]he transfer of the Purchased Assets was to remain free and clear of any
Existing Products Claims.

The agreement between the Debtors and the Purchaser, as embodied in the [Sale
Agreement] and the Sale Order and Injunction itself, made clear that the
Purchaser would not pursue the 363 Transaction unless the assets were sold free
and clear of those liabilities the Purchaser had not agreed to assume, including
the Existing Products Claims...

Campbell, 428 B.R. at 47-8 (emphasis added). Thus, it was an essential condition of the

purchase that New GM not be saddled with claims such as those Plaintiffs are now asserting.

2| jabilities relating to the glove box warranty (as limited by the Sale Agreement and Sale Order and Injunction)

were always considered Assumed Liabilities.
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Plaintiffs cannot show that, had they received direct mail notice of the 363 Sale, the result would
have been different.

c. At The Sale Hearing, Old GM And New GM Made Clear That
New GM Would Be Shielded From All Successor Liability Claims

At the Sale Hearing, the vehicle claim objectors persisted in their objections to the 363
Sale. They continued to challenge the provision that protected New GM from successor liability
claims, which included the type of economic loss claims that Plaintiffs are now asserting. While
some issues had been resolved prior to the Sale Hearing, the vehicle claim objectors did not
withdraw their due process objections. At the outset of the Sale Hearing the Court stated:

I am also going to want, at some point, and I’ll take your recommendations as to

the best time, for objectors on successor liability issues, which are the main issues

in this case, and of the debtor, to give me one-page submissions as to their

understanding as to which of the successor liability issues remain and which have

been eliminated.
Hr’g Tr. 41:4-41:12, June 30, 2009.

Early in the first day of the Sale Hearing, Old GM’s counsel made clear that the types of
claims now being asserted by Plaintiffs would remain with Old GM:

There are two areas in which there has been progress. On the product liability

side, Your Honor, in respect of product liability claims arising from expressed

warranties in connection with accidents from products, anything—any accident

that occurs after the closing date, Your Honor, irrespective of when the vehicle
was manufactured and sold, will be assumed by the purchaser, now New General

Motors Corporation. . . . So there is a major concession on the part of the
purchaser, Your Honor, with respect to that type of claims. . .. Other tort claims,
other than what I’ve already explained, Your Honor, would remain with Old
GM.

Id. at 46:4-46:19 (emphasis added).
On the second day of the sale hearing, Harry Wilson (Auto Task Force member and U.S.
Treasury official) testified that the U.S. Treasury made a business judgment that New GM would

not assume responsibility for products liability claims arising out of accidents that occurred
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before the bankruptcy. See Hr’g Tr. 102:25-103:9, July 1, 2009. Mr. Wilson further testified
that New GM agreed to accept only those liabilities that Treasury deemed “commercially
necessary for the success” of the company. Id. at 104:13. New GM'’s position was that no other
liabilities should be part of the transaction. Id. at 104:14-15. Mr. Wilson made clear that New
GM does “not have any intention to move forward if the Sale Order and Injunction, with regard
to successor liability, is not entered as described in here.” Id. at 150:2-4. Later at the hearing,
counsel for Old GM explained that a “363 sale enables the establishment of the value of the
assets and leads to a determination of what the pie will be and ultimately, in subsequent
proceedings, who will share in that pie.” Id. at 238:22-25.

All of the foregoing exchanges occurred after Old GM advised the Court that New GM
had agreed to accept liabilities related to post-363 Sale accidents or incidents involving Old GM
vehicles causing personal injury, loss of life, or property damage. The above-quoted exchanges
therefore did not relate to the issue of such “future” claims, which were resolved by agreement.
They related to the very types of successor liability claims Plaintiffs are now asserting. Simply
put, the vehicle claim objections that were not resolved by agreement, including the outstanding
due process objections, were fully considered and properly rejected by the Court. As this Court
previously noted in rejecting the same due process argument, “these provisions [free and clear of
successor liability] in the sale order were not slipped in the order with stealth, but were hotly
contested before me.” Hr’g Tr. 56:12-14, June 1, 2010.

The objections to the Sale Motion and arguments made at the Sale Hearing encompass
any objections that Plaintiffs could have asserted. There is no reason to believe that Plaintiffs’

economic loss claims would have received special treatment. There is nothing unique about
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Plaintiffs” economic loss claims that would have resulted in them being “Assumed Liabilities.”
Thus, Plaintiffs cannot demonstrate prejudice and their due process objection fails.

d. The Court Considered And
Overruled The Vehicle Claim Objections

In approving the 363 Sale and overruling the Vehicle Claim Objections, the Court held
that Old GM’s assets could pass to New GM “free and clear” of successor liability claims. Gen.
Motors, 407 B.R. at 499-506.>* And, the Court determined that there was no due process
violation. These rulings were affirmed on appeal. Parker, 430 B.R. at 65. The Court’s ruling
expressly encompassed both “present claims and unknown future claims.” Gen. Motors, 407
B.R. at 505 & nn. 105-06 (citing In re Chrysler LLC, 405 B.R. 84 (Bankr. S.D.N.Y. 2009), aff’d,
(2d Cir. June 5, 2009)).

In approving a similar Section 363 sale shielding the buyer from successor liability
claims, in In re Chrysler LLC, Judge Gonzalez rejected the same type of due process objections
relating to unknown product defects that Plaintiffs are making herein:

Additionally, objections in this category touching upon notice and due process

issues, particularly with respect to potential future tort claimants, are overruled as

to those issues because, as discussed elsewhere in this Opinion, notice of the

proposed sale was published in newspapers with very wide circulation. The

Supreme Court has held that publication of notice in such newspapers provides

sufficient notice to claimants “whose interests or whereabouts could not with due

diligence be ascertained.” Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.

306, 317, 70 S. Ct. 652, 94 L. Ed. 865 (1950). Accordingly, as demonstrated by

the objections themselves, the interests of tort claimants, including potential

future tort claimants, have been presented to the Court, and the objections raised

by or on behalf of such claimants are overruled.

405 B.R. at 111.

In Old GM’s bankruptcy case, the Court noted Judge Gonzalez’s rejection of similar due

process objections in Chrysler, and came to the same conclusion:

2L The Court noted that with respect to asbestos claims, it was precluding successor liability claims to the fullest

extent it was permitted to do so. Gen. Motors, 407 B.R. at 507.
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In Chrysler, Judge Gonzalez expressly considered and rejected the efforts to
impose successor liability. And more importantly, the Second Circuit, after
hearing extensive argument on this issue along with others, affirmed Judge
Gonzalez’s Chrysler order for substantially the reasons Judge Gonzalez set forth
in his Chrysler decision.

One of the matters argued at length before the Circuit on the appeal was successor
liability, both with respect to present claims and unknown future claims. They
were hardly trivial elements of the appeal, and were a subject of questioning by
members of the panel. If the Circuit did not agree with Judge Gonzalez’s
conclusions on successor liability, after so much argument on that exact issue, it
would not have affirmed. Thus the Court has, at the least, a judgment by the
Second Circuit that 363(f) may appropriately be invoked to sell free and clear of
successor liability claims. The claims sought to be preserved here are identical to
those in Chrysler. And Chrysler is not distinguishable in any legally cognizable
respect. On this issue, it is not just that the Court feels that it should follow
Chrysler. 1t must follow Chrysler. The Second Circuit’s Chrysler affirmance, even
if reduced solely to affirmance of the judgment, is controlling authority.

This Court fully understands the circumstances of tort victims, and the fact that

if they prevail in litigation and cannot look to New GM as an additional source

of recovery, they may recover only modest amounts on any allowed claims—if,

as is possible, they do not have other defendants who can also pay. But the law in

this Circuit and District is clear; the Court will permit GM’s assets to pass to the

purchaser free and clear of successor liability claims, and in that connection, will

issue the requested findings and associated injunction.

407 B.R. at 504-05 (emphasis added). This holding applies to Plaintiffs’ claims. This Court
already considered and overruled any objection that Plaintiffs could have raised to the Sale
Motion. Plaintiffs simply cannot prove prejudice.

Plaintiffs” claims are readily distinguishable from the “future” claim involved in In re
Grumman Olson Indus., Inc., 467 B.R. 694 (S.D.N.Y. 2012). The Grumman case involved a
personal injury claim brought against the manufacturer of a product part incorporated into a
Federal Express delivery truck by a plaintiff that had no pre-petition relationship with the debtor,
did not suffer her accident and injury until after the section 363 sale, and had no reason to

believe that the debtor’s 363 sale might impact her rights. In contrast, Plaintiffs (or their

predecessors-in-interest) had a pre-petition relationship with Old GM, the defect that is the
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subject of their claims existed pre-petition, and regardless of whether they knew of the specific
defect, Plaintiffs had reason to know that Old GM’s bankruptcy might impact their economic
interests in their vehicles. Plaintiffs’ due process argument is predicated on the mistaken notion
that they were known creditors. They were unknown creditors. But, significantly, known
creditors are, by definition, not “future creditors.” In sharp contrast to Plaintiffs, in Grumman,
the plaintiff did not argue that the plaintiff should have received notice of the 363 sale.
Accordingly, Grumman is easily distinguishable and does not control here. Indeed, Judge
Bernstein noted that the Grumman case was inapposite to the Old GM case and could never arise
therein since Grumman involved a post-sale accident which was an Assumed Liability by New
GM. Id. at 255.

In Burton, Judge Bernstein held that the holding in Grumman did not apply to claims,
like the ones at issue in this case, brought by plaintiffs seeking economic losses arising from pre-
petition defects in their vehicles. As stated by Judge Bernstein:

Grumman Olson is distinguishable. The plaintiffs or their predecessors (the

previous owners of the vehicles) had a pre-petition relationship with Old Carco,

and the design flaws that they now point to existed pre-petition. At a minimum,

they held contingent claims because “the occurrence of the contingency or future

event that would trigger liability was ‘within the actual or presumed

contemplation of the parties at the time the original relationship between the

parties was created.’”
Burton, 492 B.R. at 403 (citation omitted).
Furthermore, according to the Third Circuit, successor liability claims are claims of the

bankruptcy estate and not individual claims, and therefore a bankruptcy trustee could

compromise a successor liability claim, and it would be binding on all creditors. See In re
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Emoral, Inc., 740 F.3d 875, 882 (3d Cir. 2014).% So too, here, the barring of successor liability
claims in the Sale Agreement is binding on all creditors. In sum, the Court was fully justified in
approving the 363 Sale free and clear of successor liability claims, and the Plaintiffs cannot show
prejudice.

e. Information Relating To The Product Defect
Would Not Have Altered The Course Of The 363 Sale

Had Old GM disclosed the information in June 2009 that Plaintiffs contend it should have
disclosed, such information would not have made any difference in the Court’s approval of the
363 Sale. The Court acknowledged that contingent claims were hard to estimate. See Gen.
Motors, 407 B.R. at 483. The generalized discussion at the Sale Hearing relating to contingent
claims was not to quantify the amount of contingent claims. Rather, it was an argument made by
the objectors that the contingent claims were sufficiently small that New GM should consider
assuming them. Hr’g Tr. 157:15-165:19, June 30, 2009.

In the end, it did not really matter at the Sale Hearing what the financial magnitude of
Retained Liabilities was because the Sale Agreement was the only thing that separated Old GM
from a disastrous liquidation. What is more, there was protection to Old GM for the magnitude
of Retained Liabilities. The Sale Agreement provided for an upward adjustment to the purchase
price if allowed claims exceeded $35 billion. In all cases, the Sale Agreement specifically
contemplated that claims would be determined after the 363 Sale without any effect on the
closing. The reasons the Court extensively discussed in approving the 363 Sale still apply,
regardless of whether Old GM would have disclosed an additional class of potential product

claims.

22 The Third Circuit relied on In re Keene Corp., 164 B.R. 844, 849 (Bankr. S.D.N.Y. 1994), finding that “state
law causes of action for successor liability, just as for alter ego and veil-piercing causes of action, are properly
characterized as property of the bankruptcy estate.” Id. at 880.
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As discussed above, Plaintiffs” argument is the same argument rejected in Morgenstein.
There, the Court held, as a matter of law, a preplan disclosure by Old GM of a specific vehicle
defect impacting hundreds of thousands of vehicles would not have impacted any action by the
Court in confirming the Debtors’ plan. Morgenstein, 462 B.R at 506-07. The Court reasoned
that:

We here had a plan of liquidation; Old GM would not survive. It would simply be
taking whatever assets it had and distributing them, pari passu, to its creditors. If
Old GM had known of, and disclosed, the design defect that is alleged, it would
have (or at least could have) put up for confirmation the exact same liquidation
plan, and the plan would have been just as feasible. If a class claim had been
disclosed and ultimately allowed (or reserved for), individual creditors’ pari
passu shares of the available pot would have been less, of course (and that no
doubt would have been of concern to them), but neither the Plan, nor any
judicial action by this Court, would be any different.

Id. (emphasis added).

Here, the 363 Sale would have been approved on the exact same basis. The bottom line
is that, without the approval of the 363 Sale, there would have been nothing for unsecured
creditors. Plaintiffs cannot show prejudice from the Court’s approval of the 363 Sale, or from
any alleged due process violation they now assert.

1. REMEDIES THRESHOLD ISSUE:
IF AREMEDY IS WARRANTED, THE PROPER REMEDY ISTO ALLOW

PLAINTIFFS TO SEEK TO RECOVER THEIR PRO RATA DISTRIBUTION
FROM THE PROCEEDS OF THE SALE OF OLD GM’S ASSETS

Assuming, arguendo, that (i) Plaintiffs can prove they were deprived of due process by
Old GM as a result of the type of notice Old GM provided in connection with the 363 Sale, and
(ii) the approval of the Sale Order and Injunction would have changed as a result of the allegedly
defective notice, the proper remedy would be to allow Plaintiffs to seek to recover their pro rata

distribution from the proceeds of that sale. As of June 30, 2014, the GUC Trust held, in the
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aggregate, $1.1 billion in assets that remain from the proceeds of the 363 Sale.”® That is where
Plaintiffs should look for a remedy. Were this Court to find a due process violation (which New
GM believes it should not), it could only have been Old GM—and certainly not New GM—that
arguably committed that due process violation. The Old GM estate should bear the
consequences of such action.

Furthermore, partially setting aside the Sale Order and Injunction as it applies to
Plaintiffs is not a viable remedy for inadequate notice. As discussed above, this Court approved
the inclusion of an integration clause in the Sale Order and Injunction that expressly prohibits the
partial, selective enforcement of portions of the Sale Agreement. See Sale Order and Injunction,
{1 69; see also Campbell, 428 B.R. at 52, 61; Parker, 430 B.R. at 81-82. Importantly, rewriting
the Sale Order and Injunction to strip New GM of its bargained-for and Court-approved
protections undermines two integral bankruptcy policy objectives: the finality of judgments and
protecting good faith purchasers.* As the Court in In re White Motor Credit Corp., 75 B.R. 944,
950-51 (Bankr. N.D. Ohio 1987), noted in discussing the public policy objectives for imposing a
successor liability bar on product liability claimants:

The effects of successor liability in the context of a corporate reorganization

preclude its imposition. The successor liability specter would chill and

deleteriously affect sales of corporate assets, forcing debtors to accept less on

sales to compensate for this potential liability. This negative effect on sales would

only benefit product liability claimants, thereby subverting specific statutory

priorities established by the Bankruptcy Code. This result precludes successor

liability imposition.

There is no compelling reason for the Court to jettison these fundamental principles.

2 As noted, the GUC Trust recently announced that it was going to reduce its holdings by making a distribution to

its holders this month in excess of $225 million, notwithstanding that the Threshold Issues have not yet been
decided by the Court.
% See Lehman, 445 B.R. at 149-50.
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A. Setting Aside The Sale Order And Injunction
Five Years After The Fact Is Not A Viable Option

Courts have held that Fed. R. Civ. P. 60(b)(4) may provide a remedy to set aside a sale in
its entirety in the extreme circumstance where no notice is provided. See Cedar Tide Corp. v.
Chandler’s Cove Inn, Ltd, 859 F.2d 1127 (2d Cir. 1988) (bankruptcy court did not err in voiding
debtor’s post-petition transfer of substantially all of its assets without any notice and a hearing as
required by section 363(b)); McTigue v. Am. Sav. & Loan Assoc. of Fla., 564 F.2d 677, 679 (5th
Cir. 1977). This drastic remedy exists to correct complete failures to comply with section 363
and the notice requirements of Bankruptcy Rule 2002.

Notably, in this case, extensive notice was provided to parties in interest. As highlighted,
over four million direct mail notices were sent, Publication Notice was provided in nine major
periodicals, and there was broad and widespread media coverage of the 363 Sale. Several
hundred objections were filed on account of such expansive notice. This Court held extensive
hearings over multiple days, and the Court carefully considered the objectors’ arguments and the
trial evidence. See generally Sale Hearing transcripts (6/30/09, 7/1/09 and 7/2/09). This Court,
based on an extensive factual record, determined that the consideration that New GM offered
was fair and provided the creditors with a much more favorable return than liquidation. See Gen.
Motors, 407 B.R. at 494. The Court’s findings were upheld on appeal.

New GM is unaware of any legal authority endorsing the proposition that, in a
bankruptcy case involving a large number of claimants where comprehensive notice and hearings
took place, a sale order could be partially voided because one group of claimants allegedly did
not receive proper notice of the sale. See In re BFW Liquidation, LLC, 471 B.R. 652 (Bankr.
N.D. Ala. 2012). In fact, allowing a partial revocation of the sale order years after its entry

would run contrary to the well-established public policy objectives of protecting asset purchases
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in bankruptcy so that a debtor can maximize the sale value of its assets for the benefit of its
creditors. See, e.g., Douglas v. Stamco, 363 Fed. App’x 100, 2010 WL 337043, at *2 (2d Cir.
2010) (warning against allowing torts claims against a purchaser who acquired a debtor’s assets
“free and clear” of such claims, explaining that allowing such claims would run counter to a core
aim of the Bankruptcy Code, which is to maximize potential recovery by creditors, and holding
that allowing such claims is particularly inappropriate where the “free and clear” nature of the
sale was a crucial inducement to the sale). Allowing unknown, contingent creditors to assert
claims against a purchaser of a debtor’s assets could chill bidding and result in the debtor
receiving far less for its assets than if such creditors were only permitted to proceed against the
entity that allegedly wronged them—i.e., the debtor. See Doktor v. Werner Co., 762 F. Supp. 2d
494, 498-500 (E.D.N.Y. 2011).

To the extent Plaintiffs can prove that they are entitled to any relief, the appropriate
remedy is to permit them to seek allowance of an unsecured claim against the Old GM
bankruptcy estate, placing them in the same position they would have been in had they
participated in the Sale Hearing—and no better position.

B. The Bankruptcy Code And Rules Do Not Allow For

Partial Revocation Of The Sale Order And Injunction,
And The Sale Order And Injunction Expressly Prohibits It

The Sale Order and Injunction ( 6) provides that it is binding on, among others, all
“known and unknown creditors of . . . any Debtor.” Plaintiffs ask that the Sale Order and
Injunction be partially revoked so that it is not binding on them. There is no authority supporting
such a remedy based on the facts of this case. This lack of legal authority is not surprising given
that the plain language of section 363(m) of the Bankruptcy Code does not permit the

modification of a sale order on appeal except under extremely limited circumstances, which are

53

258



AMERICAN BANKRUPTCY INSTITUTE

09-50026-reg Doc 12981 Filed 11/05/14 Entered 11/05/14 16:41:35 Main Document
Pg 65 of 91

not present here. To foster the finality of bankruptcy sales and encourage parties to bid for assets
sold in bankruptcy, section 363(m) provides that:

The reversal or modification on appeal of an authorization under subsection (b) or

(c) of this section of a sale or lease of property does not affect the validity of a

sale or lease under such authorization to an entity that purchased or leased such

property in good faith, whether or not such entity knew of the pendency of the

appeal, unless such authorization and such sale or lease were stayed pending
appeal.

Here, the Court already ruled that New GM is a good faith purchaser, and entitled to
section 363(m) protection. Gen. Motors, 407 B.R. at 494. Importantly, while certain parties
appealed the Sale Order and Injunction, it was never stayed pending appeal. The 363 Sale was
fully consummated and implemented years ago, and any argument seeking to undo it now would
be equitably moot. See, e.g., United States v. Salerno, 932 F.2d 117, 123 (2d Cir. 1991) (holding
that it is beyond the power of the court to rewrite the terms of sale where the consummation of
the sale was not stayed). Therefore, the terms of the 363 Sale may not be modified as to New
GM, who is a good faith purchaser. See Campbell, 428 B.R. at 60-64.

In Campbell, the District Court rejected the plaintiff accident claimants’ argument that
the Sale Order and Injunction could be enforced against everyone except them. Id. Judge
Buchwald refused to “rewrite,” “unravel,” or “carve out” any provisions from the “integrated
terms of this extensively negotiated transaction.” 1d. at 60-61. She ruled:

As the Bankruptcy Court found, and as discussed above, the various terms of the

Sale Order and Injunction providing for the free and clear sale of the Purchased

Assets were of critical significance to the 363 Transaction. See, e.g., Sale Order

and Injunction 1 DD. Following the renegotiation of the agreements between

Debtors and the Purchaser providing that the Purchaser would assume the Future

Products Claims, the newly-expanded Assumed Liabilities still did not include the

Existing Products Claims. See, e.g., Appellants Br. 7-8. Moreover, the parties

anticipated and contracted against the sort of interlinear relief Appellants request

here. See id. App. B(MPA) Art. VII § 7.1. In other words, the Bankruptcy Court

could not have modified the Sale Order and Injunction without the parties’
consent or written waiver. Cf. Sale Op., 407 B.R. at 517 (“This Court has found
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that the Purchaser is entitled to a free and clear order. The Court cannot create

exceptions to that by reason of this Court’s notions of equity.”). This Court

likewise lacks the power to rewrite the Sale Order and Injunction.
Id. at 61-62. The result of a challenge to the Sale Order and Injunction using Fed. R. Civ. P. 60,
as contrasted to an appeal, should be no different; the same reasoning applies.

In In re Fernwood Markets, the court provided additional reasons why the partial
revocation of a sale order is improper:

First, we believe that either the sale is totally void or voidable, or it is valid. We

do not believe that it can be valid, or “reaffirmed,” as to one lienholder and not to

another. Secondly, we believe that allowing Shrager to retain its lien—or, more

practically, pursue a claim against the TICP—while requiring other lienholders,

who may be senior to Shrager, to resort to the sale proceeds just because of the

fortuitous circumstance that Shrager failed to get proper notice of the sale would

be to provide Shrager with an unjustified and unjustifiable windfall.
73 B.R. 616, 621 (Bankr. E.D. Pa. 1987). The same is true here. Plaintiffs’ suggestion that the
Sale Order and Injunction can be valid and binding against all of Old GM’s creditors, but not
against them, would result in an unjustified windfall.®

Plaintiffs’ request that the Court selectively rewrite portions of the Sale Order and
Injunction also ignores the language of the Sale Order and Injunction, which provides that the
numerous terms of the final sale cannot be selectively enforced. This Court approved the
“Integrated Transaction” and *“Conditions to Closing” provisions of the Sale Agreement, in
which the purchaser expressly conditioned its purchase on the enforceability of the entirety of the

Sale Agreement. See Sale Agreement, §8 5.8, 7.1. Moreover, Plaintiffs’ request to rewrite the

Sale Order and Injunction is effectively the same as the request made in Morgenstein to rewrite

% See, e.g., In re Trans World Airlines, Inc., 322 F.3d 283, 291-93 (3d Cir. 2003) (holding that allowing the
claimants to seek a recovery from the successor entity while creditors which were accorded higher priority by
the Bankruptcy Code obtained their recovery from the limited assets of the bankruptcy estate would “subvert
the specific priorities which define Congressional policy for bankruptcy distribution to creditors”).
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the confirmation order, which this Court previously rejected. See Morgenstein, 462 B.R. at 500-
05. The Court should similarly reject Plaintiffs’ claims.

C. Plaintiffs Have A Viable Remedy Against
Old GM’s Unsecured Creditor’s Trust

When a debtor’s assets are disposed of free and clear of third-party interests, the third
party’s remedy should be against the proceeds of the disposition. See MacArthur Co. v. Johns-
Manville Corp., 837 F.2d 89, 94 (2d Cir. 1988); In re Edwards, 962 F.2d 641, 643-45 (7th Cir.
1992); Conway v. White Trucks, A Div. of White Motor Corp., 885 F.2d 90, 96-97 (3d Cir. 1989).
A decision by Judge Cohen in In re BFW Liquidation, LLC, 471 B.R. 652 (Bankr. N.D. Ala.
2012), is instructive. Shortly after filing for bankruptcy, the debtor sold leases following an
extensive marketing and auction process. A comprehensive notice to a substantial numbers of
creditors was sent. Following various court hearings, the court approved the asset sale under
section 363. 1d. at 658. Well after the sale closed, the plaintiff filed suit against the good faith
purchaser seeking to hold the purchaser liable for the debtor’s alleged bad actions, and to set
aside the sale on the grounds that she did not receive notice of it. Id. at 669.

The court distinguished the case from the ones where no notice was given and there was a
dispute as to the propriety of the sale process or the consideration paid. Id. at 673. The court
held that there was no basis to object to the sale and that plaintiff’s interests had been protected
by the creditors’ committee and other parties. Id. In short, the court held plaintiff was not
prejudiced by her lack of notice. The court also noted that the plaintiff was in the same position
as many other creditors that did not receive direct notice of the sale based on the court’s order
limiting and specifying notice. Lastly, the BFW court held that there was simply no practical
basis to set aside the sale order. “More importantly, from a practical perspective, it would

simply be impossible to undo the sale, reassemble all of the things sold and since resold, and
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reimburse the buyer’s purchase price money and other outlays at this late date.” Id. Instead, the
proper remedy was to permit the plaintiff to seek a claim against the debtor. In no event did the
plaintiff have any remedy against the good faith purchaser. Id. at 669-74; see also Molla v.
Adamar of New Jersey, Inc., No. 11-6470 (JBS/KMW), 2014 WL 2114848, at *4 (D. N.J. May
21, 2014) (holding that if plaintiff did not receive adequate notice of the bankruptcy proceeding
that is relevant to whether its claims will be discharged, but is not a basis to impose liability on a
purchaser who acquired assets “free and clear” of such claims).

In sum, the Court should reject Plaintiffs’ argument that they be allowed to pursue
successor liability claims against New GM as a remedy for Old GM allegedly providing
defective notice. This directly conflicts with controlling precedent protecting good faith
purchasers who acquire a debtor’s assets “free and clear” of claims. If there were a due process
violation (which is not the case), then any remedy would be against Old GM’s successor, the
GUC Trust, which holds the proceeds of sale.

1. OLDGM CLAIM THRESHOLD ISSUE:
CLAIMS ASSERTED IN THE CONSOLIDATED COMPLAINTS

ARE RETAINED LIABILITIES OF OLD GM AND NOT ASSUMED
LIABILITIES OF NEW GM

This section of the brief addresses (a) claims based on accidents that occurred prior to the
closing of the 363 Sale, and (b) claims asserted in the Post-Sale Consolidated Complaint.® As
noted, assuming the due process argument is resolved against Plaintiffs, it is anticipated that

Plaintiffs will dismiss the Pre-Sale Consolidated Complaint.?’

% The Motions to Enforce also concern any other cases that assert economic loss claims based on Old GM

vehicles and parts that are referenced in the schedules (and supplemental schedules) to the Motions to Enforce
but, to date, have not been consolidated in MDL 2543. These include: Watson, Bloom, Alers and Frank.

21t is New GM’s understanding that, based on the directives of the MDL Court, the 692-page Post-Sale
Consolidated Complaint subsumes and replaces all of the economic loss complaints filed in the individual
actions that have been transferred to the MDL. Stated otherwise, if a cause of action is not contained in the
Post-Sale Consolidated Complaint, it is not being asserted against New GM by the Plaintiffs in the MDL
regardless of whether such economic loss claim was previously contained in an individual complaint. For that
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Most of the claims in the Post-Sale Consolidated Complaint implicate the Ignition Switch

Motion to Enforce and the Monetary Relief Action Motion to Enforce. The Post-Sale

Consolidated Complaint alleges, among other things:

(i)

(i)

(iii)

economic loss claims relating to Old GM vehicles and parts sold after the 363 Sale by
dealers and third-parties (but not New GM). These claims are barred by the Sale
Order and Injunction since the only liabilities assumed by New GM with respect to
Old GM vehicles and parts were Assumed Liabilities—these claims are not Assumed
Liabilities.

the alleged loss of value to New GM-sold vehicles based on the recall of 27 million
vehicles (see Post-Sale Consolidated Complaint, § 3), a substantial number of which
were manufactured by Old GM between 1997 and 2009 (see id.  192). A damage
calculation against New GM predicated on Old GM vehicles and parts, which does
not relate to Assumed Liabilities, is barred by the Sale Order and Injunction. That
type of damage calculation is predicated on a successor liability theory which is
barred by the Sale Order and Injunction.

remedies, such as punitive damages, based, in large part, on the conduct of Old GM.
The Post-Sale Consolidated Complaint incorporates by reference all of the paragraphs
which deal with Old GM events that took place before the 363 Sale. Essentially,
Plaintiffs are basing their damage demand, in large part, on Old GM’s conduct, which
is prohibited by the Sale Order and Injunction.

The Sale Order and Injunction expressly provides that, except for contractually defined

“Assumed Liabilities,” New GM shall have no liability for claims arising from or based upon

vehicles or parts manufactured by Old GM:

Except for the Assumed Liabilities expressly set forth in the [Sale Agreement],
none of the Purchaser ... shall have any liability for any claim that ... relates to
the production of vehicles prior to the Closing Date, or otherwise is ascertainable
against the Debtors or is related to the Purchased Assets prior to the Closing Date.

Sale Order and Injunction, 46 (emphasis added).

reason, New GM is not briefing, among other things, causes of action based on RICO and Lemon Laws since
the Post-Sale Consolidated Complaint (as compared to some isolated individual economic loss complaints) does
not contain such causes of action. In the event this understanding is further clarified by the MDL Court, or the
Consolidated Complaints are further amended to add additional causes of action, New GM reserves the right to
supplement this brief to address such additional claims.
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The Sale Order and Injunction also provides that except as expressly permitted under the
Sale Agreement or the Sale Order and Injunction, all persons and entities, including litigation
claimants (such as Plaintiffs), holding claims against Old GM, contingent or otherwise, arising
under, out of, in connection with, or in any way relating to Old GM and the operation of its
business prior to 363 Sale, are barred from asserting such claims against New GM. 1d. { 8.

In addition, the Sale Order and Injunction states that, except for Assumed Liabilities, all
claims arising in connection with Old GM’s actions or omissions (i.e., Old GM’s conduct) may
not be asserted against New GM. See id.  AA. Based on, among other things, these provisions
of the Sale Order and Injunction, with respect to Old GM vehicles or parts, whether they were
sold by Old GM before the 363 Sale, or a dealer or third party (not New GM) after the 363 Sale,
all economic loss claims arising therefrom are obligations of Old GM (and not New GM).

Under the Sale Agreement, New GM assumed only three expressly defined categories of
liabilities for vehicles and parts manufactured by Old GM: (a) post-sale accidents involving
Old GM vehicles causing personal injury, loss of life or property damage; (b) repairs or the
replacement of parts provided for under the “glove box warranty”; and (c) Lemon Law violations
as defined in the Sale Agreement. All other liabilities relating to vehicles and parts sold by Old
GM are, by definition, “Retained Liabilities” of Old GM. See Sale Agreement § 2.3(b).

Neither the Post-Sale Consolidated Complaint (as it relates to Old GM vehicles, parts or
conduct) nor the Pre-Closing Accident Cases fall within any of these three categories of
Assumed Liabilities: (i) post-363 Sale accidents; (ii) the already expired glove box warranty for
Old GM vehicles (see New GM SOF, 1 67); or (iii) violations of Lemon Laws (as defined in the

Sale Agreement). Therefore, Plaintiffs’ claims relating to Old GM vehicles sold after the 363
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Sale by dealers or third parties are not Assumed Liabilities; to the contrary, they are liabilities

retained by Old GM.

Retained Liabilities for Old GM vehicles and parts include:

Vi.

Liabilities “arising out of, relating to or in connection with any (A) implied
warranty or other implied obligation arising under statutory or common law
without the necessity of an express warranty or (B) allegation, statement or
writing by or attributable to Sellers.” Sale Agreement § 2.3(b)(xvi); see also Sale
Agreement, 1 6.15(a). This would include liabilities based on implied warranty of
merchantability, redhibition, and state consumer protection statutes.

All liabilities of Old GM based upon contract, tort or any other basis. Sale
Agreement, 8 2.3(b)(xi). This covers claims based on negligence, state consumer
protection statutes, concealment and fraud.

All liabilities relating to vehicles and parts sold by Old GM with a design defect.?®

All Product Liabilities (as defined in the Sale Agreement) arising from any
accidents, incidents or other occurrences that happened prior to the closing of the
363 Sale. Sale Agreement, § 2.3(b)(ix). This covers claims alleged in the Pre-
Closing Accident Cases.?

All Liabilities based on the conduct of Old GM, including any allegation,
statement or writing attributable to Old GM. This covers fraudulent concealment
type claims and any punitive damage remedy predicated on Old GM’s conduct.
See Sale Order and Injunction, 11 AA, 56.

All claims based on the doctrine of “successor liability.” See, e.g. Sale Order and
Injunction, 1 46.

In the Post-Sale Consolidated Complaint, with respect to such Old GM vehicles and

parts, Plaintiffs are essentially seeking to hold New GM liable as a successor to Old GM. That is

expressly barred by the Sale Order and Injunction. See Sale Order and Injunction, § 47.

28

See Sale Order and Injunction, T AA, see also Trusky v. Gen. Motors LLC (In re Motors Liquidation Co.), Adv.

Proc. No. 09-09803, 2013 WL 620281, at *2 (Bankr. S.D.N.Y. Feb. 19, 2013).

29

See Decision on New GM’s Motion to Enforce Section 363 Order with Respect to Product Liability Claim of

Estate of Beverly Deutsch, dated Jan. 5, 2011 [Dkt. No. 8383](Appendix, Exh. “EE”), at 3 (“Thus, those
Product Liability Claims that arose from ‘accidents or incidents’ occurring before July 10, 2009 would not be
assumed by New GM ... .”).
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A. This Court’s Prior Decisions Demonstrate Why Plaintiffs’
Claims Are Retained Liabilities And Not Assumed L.iabilities

This Court, on previous occasions, addressed similar issues to those raised in the Motions
to Enforce, and held that New GM did not assume the types of liabilities that Plaintiffs now
assert against New GM. As the Court found in Castillo, “it was the intent and structure of the
363 Sale, as agreed on by the Auto Task Force and Old GM, that New GM would start business
with as few legacy liabilities as possible, and that presumptively, liabilities would be left behind
and not assumed.” 2012 WL 1339496 at *3. In addition, “by the end of the 363 Sale hearing it
was clear not only to Old GM and Treasury, but also to the Court and to the public, that the goal
of the 363 Sale was to pass on to Old GM’s purchaser—what thereafter became New GM—only
those liabilities that were commercially necessary to the success of New GM.” 1d. at *4. While
certain objectors at the 363 Sale hearing argued that New GM should assume additional
liabilities based on Old GM vehicles, the U.S. Treasury refused to do more than what was
included in the Sale Agreement. As found by the Court, the States’ Attorneys General “urged in
argument before the Court that New GM take on liabilities broader than those that would be
undertaken under the Sale Agreement as initially proposed—including implied warranties,
additional express warranties, statutory warranties, and obligations under Lemon Laws.” Id. at
*5. In fact, the States’ Attorneys General wanted New GM to take on “everything” related to
Old GM vehicles. 1d. at *5.%°

Plaintiffs in the Post-Sale Consolidated Complaint seek to recover for liabilities that
were never assumed by New GM, and are clearly barred by the Sale Order and Injunction.
Trusky is on point. There, New GM sought to enforce the Sale Order and Injunction against a

purported class of plaintiffs who asserted that New GM assumed liabilities related to an alleged

® " The Court in Castillo ultimately found that New GM had not assumed the liabilities at issue (i.e., a prepetition

class action settlement relating to an alleged defect in Old GM vehicles).
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defect in vehicles (2007 and 2008 Chevrolet Impalas) manufactured by Old GM. Similar to

claims raised in the Ignition Switch Actions and the Non-Ignition Switch Actions, the claims

alleged in Trusky were based on (i) breaches of express and implied warranties, (ii) a design

defect, and (iii) Old GM conduct. The plaintiffs sought damages based on economic loss, as

well as injunctive relief. This Court found that such claims were barred by the Sale Order and
Injunction:

(1) To the extent that the Trusky Plaintiffs are pursuing a claim for design defects in

the spindle rods or other components of the 2007 and 2008 Impalas, they may not

do so; claims for design defects may not be asserted against New GM, as New

GM did not assume liabilities of that character;

(2) New GM is not liable for Old GM's conduct or alleged breaches of
warranty;

(3) New GM's warranty obligations are limited to honoring the specific terms
of the glove box warranty as to vehicles presented for repair to New GM
dealers within the mileage and duration limitations of the glove box
warranty...;

4) New GM is not liable for monetary damages or other economic loss under
the terms of the glove box warranty.

Trusky, 2013 WL 620281, at *2.

The Trusky decision demonstrates that New GM did not assume liabilities associated with
Old GM vehicles sold by a dealer or third party after the 363 Sale that are based on (i) a design
defect, (ii) express warranty theories, other than the performance obligations under the glove box
warranty (which expired®), (iii) implied warranty claims, which include the implied warranty of

merchantability, or (iv) Old GM’s conduct including Old GM’s failure to disclose.

31 As part of the recall process, New GM is essentially providing the repair remedy that would otherwise have

been performed under the glove box warranty prior to its expiration.
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B. New GM Cannot Be Held Liable For Old GM’s Alleged
Conduct, Either Directly Or As Old GM'’s Alleged “Successor”

Plaintiffs in the Ignition Switch Actions and the Non-Ignition Switch Actions do not
dispute that (a) certain vehicles and/or parts at issue were manufactured by Old GM prior to the
Sale Order and Injunction, and (b) the purported economic loss claims being asserted against
New GM are not Assumed Liabilities under the Sale Agreement. Plaintiffs try to paint such
claims as post-363 Sale obligations that New GM independently incurred. In reality, they are
successor liability claims that are prohibited by the Sale Order and Injunction.

As provided in the Sale Order and Injunction, New GM is not a successor to Old GM;
New GM assumed no liabilities in connection with successor or transferee liability. The Court
has already ruled: “[T]he law in this Circuit and District is clear; the Court will permit GM’s
assets to pass to the purchaser free and clear of successor liability claims, and in that connection,
will issue the requested findings and associated injunction.” Gen. Motors, 407 B.R. at 506. The
Sale Order and Injunction specifically found:

The Purchaser shall not be deemed, as a result of any action taken in connection

with the [Sale Agreement] or any of the transactions or documents ancillary

thereto or contemplated thereby or in connection with the acquisition of the

Purchased Assets, to: (i) be a legal successor, or otherwise be deemed a successor

to the Debtors (other than with respect to any obligations arising under the

Purchased Assets from and after the Closing); (ii) have, de facto or otherwise,

merged with or into the Debtors; or (iii) be a mere continuation or substantial

continuation of the Debtors or the enterprise of the Debtors. Without limiting

the foregoing, the Purchaser [New GM] shall not have any successor, transferee,

derivative, or vicarious liabilities of any kind or character for any claims,

including, but not limited to, under any theory of successor or transferee liability,

de facto merger or continuity, environmental, labor and employment, and

products or antitrust liability, whether known or unknown as of the Closing, now

existing or hereafter arising, asserted, or unasserted, fixed or contingent,
liquidated or unliquidated.

Sale Order and Injunction, 1 46 (emphasis added); see also id. 11 AA, BB, DD, 6, 7, 8, 10 and

47; Sale Agreement, § 9.19; see also Trusky, 2013 WL 620281, at *8 (“The Sale Order, by which
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I approved the Sale Agreement, further ensures that New GM would acquire the assets free and
clear of successor liability.”).

In addressing a motion seeking to enforce the Sale Order and Injunction against a
plaintiff’s suit against New GM a year after the Petition Date, the Court specifically recalled that
the successor liability issue had been extensively briefed and argued in connection with the Sale
Hearing:

The sale order makes clear that New GM was purchasing the assets free and clear
of all liens, claims, encumbrances, and other interests including any rights or
claims based on any theory of successor transferee, derivative or vicarious
liability, or de facto merger or continuity of any kind or character. These
provisions in the sale order were not slipped into the order with stealth but were
hotly contested before me. One lawyer, in particular, Steve Jakubowski, litigated
them vigorously and at length both before me and on appeal. | dealt with the
successor liability issue extensively in my written decision and the appeal by Mr.
Jakubowski from that decision was dismissed by the district court where my
decision was also affirmed

Hr’g Tr. 56:7-20, June 1, 2010 (emphasis added). The Court went on to find as follows:

I’ve already ruled on the arguments dealing with the underlying propriety of a
free and clear order cutting off product liabilities claims as set forth in my opinion
published at 407 B.R. 463. Until or unless some higher court reverses my
determination—and neither of the district courts who’ve ruled on that
determination have yet done so (see 2010 W.L. 1524763 and 2010 W.L. 1730802)
—they’re res judicata, or at least res judicata subject to any limitations on the res
judicata doctrine requiring a final order. And of course, they’re stare decisis. |
found these arguments to be unpersuasive last summer, and considering the great
deal with which my previous opinion dealt with those exact issues, I am not of a
mind, nor do I think | could or should, come to a different view on those identical
issues today.

Id., 61:14-62:2. Plaintiffs’ successor liability allegations relating to Old GM vehicles and parts
are the type of claims barred by the Sale Order and Injunction. Res judicata and stare decisis
principles on this issue are controlling.

Plaintiffs have not expressly alleged successor liability in the Post-Sale Consolidated

Complaint. Nevertheless, many of their claims against New GM fail because they are successor
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liability claims, transparently cast in a different way. In a case directly on point, the bankruptcy
court in Burton reviewed whether New Chrysler assumed OIld Chrysler’s duty to warn its
customers as to a “fuel spit back” defect. 492 B.R. at 405 While a recall was not initiated, New
Chrysler did issue Technical Services Bulletins (*TSBs™) to its dealers alerting them to the
defect in certain models. Id. at 406. A class action was commenced by customers who owned
vehicles subject to the defect. In finding that the sale order in Old Carco barred the customers’
claims, the bankruptcy court first found that plaintiffs had not properly asserted a *“duty to warn”
case. Typically, “duty to warn” cases involve a plaintiff who sustained a personal injury because
someone failed to warn him about a dangerous product, and the failure to warn proximately
caused his subsequent injury. Burton, 492 B.R. at 405. The plaintiffs in Old Carco (like
Plaintiffs in the Ignition Switch Actions and the Non-Ignition Switch Actions) did not allege
subsequent personal injuries, and thus, in an economic loss case, there was no common-law duty
to warn. Id.

Judge Bernstein properly analyzed the Old Carco case as one (like the Ignition Switch
Actions and the Non-Ignition Switch Actions) where the plaintiffs alleged that they purchased a
defective vehicle manufactured by Old Carco that requires more servicing and is worth less
money. The Court found that New Chrysler’s conduct did not proximately cause economic loss
to the plaintiffs. Any loss occurred when the vehicle was sold by Old Carco. The alleged failure
to disclose “is a typical successor liability case dressed up to look like something else, and is
prohibited by the plain language of the bankruptcy court’s Order.” Burton, 492 B.R. at 405
(internal citations omitted).

Here, Plaintiffs in the Ignition Switch Actions and the Non-Ignition Switch Actions are

contending that, upon purchasing the assets from Old GM, New GM also acquired (and
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instantaneously became liable for breaching) a brand new duty to warn Plaintiffs about alleged
defects in certain Old GM vehicles. However, as found in the Old Carco case, this theory is
nothing more than a “dressed up” successor liability claim, and is barred by the Sale Order and
Injunction. 1d. at 406. In other words, if an Old GM vehicle is implicated, and the claim is not
an Assumed Liability, New GM has no obligation to the vehicle owner. It is not more
complicated than that.

The fact that Old GM vehicles may have been sold after the closing of the 363 Sale on
the secondary market by used car dealers or other individuals, or that New GM may have sold
New GM vehicles that were later unknowingly repaired by a third party (but not New GM) with
a defective ignition switch acquired from Old GM, does not change the analysis. The operative
facts for the successor liability analysis are the same: Old GM manufactured a vehicle with a
defective part (or sold the defective part itself). Claims based on the facts alleged in the Actions
are not Assumed Liabilities of New GM.

Moreover, a Plaintiff who purchased a used Old GM vehicle after the 363 Sale should not
have any greater rights than the original owner of that vehicle. Generally speaking, a purchaser
or assignee receives no greater rights than the seller or assignor had at the time of sale. See In re
Flanagan, 415 B.R. 29, 42 (D. Conn. 2009) (“In acquiring the estate’s rights and interests . . .
Titan acquired no more and no less than whatever rights and interests to MJCC and its properties
the estate possessed at the time of the assignment.”). In other words, an owner of an Old GM
vehicle should not be able to “end-run” the applicability of the Sale Order and Injunction by
merely selling that vehicle after the closing of the 363 Sale. Simply put, if the Sale Order and
Injunction would have applied to the original owner who purchased the vehicle prior to the 363

Sale, it equally applies to the current owner who purchased the vehicle after the 363 Sale.
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C. Plaintiffs” Warranty Assertions With Respect To
Old GM Vehicles And Parts Do Not Enable Them
To Circumvent The Court’s Sale Order And Injunction

1. Plaintiffs Have Not Asserted
A Glove Box Warranty Claim

The glove box warranty is for a limited duration and has expired for all of the vehicles
that are the subject of the Motions to Enforce. In any event, the glove box warranty covers only
repairs and replacement parts; the economic losses asserted by Plaintiffs in the Ignition Switch
Actions and the Non-Ignition Switch Actions are for monetary damages and expressly barred by
the glove box warranty. See Trusky, 2013 WL 620281, at *8. This bar pertains to all incidental
or consequential damages, such as lost wages or vehicle rental expenses. See id. (quoting glove
box warranty). “New GM undertook a performance, and not a monetary, obligation,” meaning
that the remedy for alleged breaches would entail specific performance, not monetary damages.
Id. at *2.

2. New GM Did Not Assume Any Implied Warranties Or
Other Implied Obligations Under Statutory Or Common Law

The Sale Agreement and the Sale Order and Injunction provide that implied warranty and
other implied obligation claims are Retained Liabilities for which New GM is not responsible.
Specifically, the Sale Agreement stated that Retained Liabilities of Old GM include liabilities
“arising out of, related to or in connection with any (A) implied warranty or other implied
obligation arising under statutory or common law without the necessity of an express warranty
or (B) allegation, statement or writing by or attributable to [Old GM].” Sale Agreement,
8 2.3(b)(xvi) (emphasis added). The Sale Agreement further provides that “for avoidance of
doubt,” New GM “shall not assume Liabilities arising under the law of implied warranty or other
analogous provisions of state Law, other than Lemon Laws, that provide customer remedies in

addition to or different from those specified in Sellers’ express warranties.” 1d. § 6.15(b).
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The Sale Order and Injunction reiterated the point by providing that New GM “is not
assuming responsibility for Liabilities contended to arise by virtue of other alleged warranties,
including implied warranties and statements in materials such as, without limitation, individual
customer communications, owner’s manuals, advertisements, and other promotional materials,
catalogs and point of purchase materials.” Sale Order and Injunction, § 56 (emphasis added); see
also Castillo, 2012 WL 1339496, at *7 (paragraph 56 of the Sale Order and Injunction,
“emphasized, once again, that New GM would be assuming only express warranties that were
delivered upon the sale of vehicles—and as having been intended to exclude other kinds of
warranty-related claims™).

Based on the foregoing, it is beyond dispute that New GM did not assume any liabilities
for Old GM vehicles or parts predicated on alleged breaches of either (1) express warranties
allegedly contained in materials outside the four corners of the glove box warranty, (2) implied
warranties, including the implied warranty of merchantability®? and redhibition® (each of which
is expressly pled in the Consolidated Complaints), or (3) implied obligations under state statutes,

including consumer protection statutes (also expressly pled in the Consolidated Complaints).

¥ While Plaintiffs in the California Class assert that their claim based on the “Song-Beverly Consumer Warranty

Act for Breach of Implied Warranty of Merchantability” is a lemon law claim (see Post-Sale Consolidated
Complaint, 1 1158), this claim does not fit within the definition of “Lemon Laws” in the Sale Agreement.
Lemon Laws is defined as “a state statute requiring a vehicle manufacturer to provide a consumer remedy when
such manufacturer is unable to conform a vehicle to the express written warranty after a reasonable number of
attempts, as defined in the applicable statute.” Sale Agreement, p. 11. Plaintiffs in this count make absolutely
no assertion that New GM failed to conform the vehicle “after a reasonable number of attempts.” See Post-Sale
Consolidated Complaint, 11 1146-1160. The Song-Beverly statute is merely another state statute that concerns
the implied warranty of merchantability. Claims based on such implied warranties are barred by the Sale Order
and Injunction.

Both Consolidated Complaints contain claims based on Louisiana’s “redhibition” statute, LA. Civ. CODE ART.
2520, et seq. The name of the statute is “warranty against redhibitory defects” and provides that “[t]he seller
warrants the buyer against redhibitory defects . . . .” Id. (emphasis added). As Louisiana’s redhibition statute
is an “implied obligation arising under statutory . . . law,” any claims based on it are barred by the Sale
Agreement and Sale Order and Injunction. See Sale Agreement, §§ 2.3(b)(xvi), 6.15(b); Sale Order and
Injunction, 1 56. In addition, as New GM did not assume liabilities based on design defects in Old GM
vehicles, claims based on redhibition defects would similarly be barred. See Trusky, 2013 WL 620281, at *2;
Vanderbrook v. Coachmen Indus., Inc., 818 So0.2d 906, 912 (La. App. 1 Cir. 2002) (a necessary element of a
redhibition claim is that “the defect existed at the time of sale, and was not apparent . . .”).
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Plaintiffs” claims against New GM with respect to Old GM vehicles and parts based on these
legal theories are barred by the Sale Order and Injunction.
3. Claims Based On The Magnuson-Moss

Warranty Act Cannot Be Asserted Against
New GM With Respect To Old GM Vehicles Or Parts

In the Consolidated Complaints, Plaintiffs also attempt to assert claims against New GM
based on the Magnuson Moss Warranty Act. See 15 U.S.C. § 2301, et seq. That statute creates a
federal private cause of action for a warrantor’s failure to comply with the terms of a written
warranty, but the only express warranty claim assumed by New GM was under the now expired,
limited glove box warranty. All other express warranty claims with respect to Old GM vehicles
and parts, including claims based on the Magnuson Moss Warranty Act, are Retained Liabilities.

The statute also allows a suit for breach of an implied warranty, but as previously noted
(see Part 111.C.2, supra), New GM did not assume liabilities “arising out of, related to or in
connection with any [ ] implied warranty . . .,” and therefore any implied warranty claim based
on the Magnuson Moss Warranty Act are Retained Liabilities. See Sale Agreement,
§ 2.3(b)(xvi); Sale Order and Injunction, § 56; see also Castillo, 2012 WL 1339496, at *7.

D. Any Claims Based On A Design Defect
Are Barred By The Sale Order And Injunction

Many of the claims set forth in the Consolidated Complaints are predicated on an alleged
design defect in vehicles and/or parts manufactured and/or sold by Old GM. Seg, e.g., Post-Sale
Consolidated Complaint, § 2560 (“The Defective Ignition Switch Vehicles contained a design
defect, namely, a faulty ignition system that fails under reasonably foreseeable use, resulting in
stalling, loss of brakes, power steering, and airbags, among other safety issues, as detailed herein
more fully.”); 1 2563 (“The design defects in the vehicles were the direct and proximate cause of

economic damages to Plaintiffs, as well as damages incurred or to be incurred by each of the
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other Ohio Ignition Switch Defect Subclass members.). However, as expressly found in Trusky,
New GM did not assume any liabilities based on an alleged design defect in Old GM vehicles.
See Trusky, 2013 WL 620281, at *2.

The Sale Order and Injunction also applies to claims relating to New GM vehicles to the
extent those vehicles are alleged to contain a defective part manufactured by Old GM. Indeed,
subsequent to the New GM sale, in a limited number of cases, an original, defective ignition
switch—one sold by Old GM prior to the closing of the 363 sale—may have been unknowingly
installed by a dealer or other third party (but not New GM) when the vehicle was repaired.
While New GM believes that the number of affected vehicles was small, New GM initiated a
full-scale recall to ensure there would be no issue. Obviously, no design defect claim of any
kind will lie for any Plaintiff who owned a New GM vehicle that was prophylactically repaired
under the recall because his/her vehicle never contained a defective part.

The repairs performed by dealers or other third parties in which a defective ignition
switch was installed are not attributable to New GM. Those dealers and other third parties are
not agents of New GM. See Causey v. Sewell Cadillac-Chevrolet, Inc., 394 F.3d 285, 290 (5th
Cir. 2004) (holding that General Motors “has no agency relationship with [GM dealership] and
cannot be held liable for any improper acts that occurred at the [GM] dealership™); Murphy v.
DirecTV, Inc., 724 F.3d 1218, 1232 (9th Cir. 2013) (“Generally, retailers are not considered the
agents of the manufacturers whose products they sell.”); Carlisle v. Deere & Co., 576 F.3d 649,
656 (7th Cir. 2009) (“As a general rule, a dealer is not an agent for manufacturers of the products
it sells.”); Proctor & Gamble Co. v. Haugen, 222 F.3d 1262, 1278 (10th Cir. 2000) (holding that

distributors of manufacturer’s products were not agents of the manufacturer).
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E. Any Claims Based On “Contract, Tort Or
Otherwise” Are Barred By The Sale Order And Injunction

1. Tort-Based Claims Are Not Assumed Liabilities

As noted, one of the express categories of Retained Liabilities is “all Liabilities to third
parties for Claims based upon Contract, tort or any other basis.” Sale Agreement, § 2.3(b)(xi).
Claims for common-law fraud, fraudulent concealment, fraudulent misrepresentation, tortious
interference with contract, violations of consumer protection statutes, unjust enrichment, and
similar theories, are all claims that sound in tort and are barred by the Sale Order and Injunction.
See e.g., Gruber v. Victor, No. 95 Civ. 2285 (JSM), 1996 WL 492991, at *17 (S.D.N.Y. Aug. 28,
1996) (“The tort of fraudulent concealment similarly requires a relationship between the parties
creating a duty to disclose.”); St. John’s Univ. v. Bolton, 757 F. Supp. 2d 144, 174 (E.D.N.Y.
2010) (“The Complaint includes a tort claim . . . for fraudulent concealment . . . .”); Official
Comm. of Unsecured Creditors of Lois/USA, Inc. v. Conseco Fin. Servicing Corp. (In re
Lois/USA, Inc.), 264 B.R. 69, 98 (Bankr. S.D.N.Y. 2001) (“At the other extreme are claims (# 4,
Fraudulent Misrepresentation; # 5, Fraud; and # 6, Negligent Misrepresentation) which are
plainly in the nature of tort.”); Beyond Sys., Inc. v. Kraft Foods, Inc., 972 F.Supp.2d 748, 768 (D.
Md. 2013) (“‘[V]iolations of the Consumer Protection Act, are ‘in the nature of a tort.” Indeed,
both statutes regulate[ ] false and deceptive trade practices . . . the same principles that when
faced with questions of individual liability for torts apply here.” [citation omitted]. California
law is equally clear that statutory violations may be deemed as being in the nature of torts.”);
Hiller v. Mfrs. Prod. Research Grp. of N. Am., Inc., 59 F.3d 1514, 1537 (5th Cir. 1995) (claims
based on Texas Deceptive Trade Practices and Consumer Protection Act “sound in tort”); Segal
v. Firtash, No. 13—-cv-7818 (RJS), 2014 WL 4470426, at *7 (S.D.N.Y. Sept. 9, 2014) (stating

that an unjust enrichment claim sounded in tort); Rodriguez v. It’s Just Lunch, Intern., 300
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F.R.D. 125, 135 (S.D.N.Y. 2014) (“Plaintiffs’ fraud and unjust enrichment claims sound in tort
pursuant to New York law.”). These types of claims are not Assumed Liabilities under the Sale
Agreement. Accordingly, any such claims in the Consolidated Complaints based on Old GM
vehicles, parts and/or conduct are barred by the Sale Order and Injunction.

2. Claims Premised On Fraud And Consumer Protection
Statutes That Are Based On Old GM Conduct Are Barred

Moreover, any claims for fraud or fraudulent concealment, as well as claims based on
consumer protection statutes, arise from Old GM’s duties and emanate from Old GM’s conduct
at the time of Old GM’s sale of the vehicle. The Consolidated Complaints are littered with
allegations of Old GM concealing information or fraudulently inducing Plaintiffs to purchase
vehicles. New GM did not exist at that time and, by definition, had absolutely no involvement in
such sales. As a matter of law, New GM could not have concealed any information or
fraudulently induced purchases of vehicles sold by Old GM. Moreover, New GM did not inherit
from Old GM any common-law or statutory duty to disclose information about a product defect
to current owners or future purchasers of used vehicles made and/or sold by Old GM. That
would be another form of a successor liability claim, which New GM did not assume.

3. Plaintiffs” Unjust Enrichment Claims Are Not Credible

The United States Supreme Court has held that a complaint must allege “enough facts to
state a claim to relief that is plausible on its face” (Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007)), so that the court can “draw the reasonable inference that the defendant is liable for the
misconduct alleged” (Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). Here, Plaintiffs’ unjust
enrichment claims with respect to Old GM vehicles sold by dealers and third parties after the 363
Sale are simply not plausible. There is no explanation for the theory and it seems like a

carryover from the Pre-Sale Consolidated Complaint. Plaintiffs allege without any support that
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“New GM was benefitted from selling defective cars for more than they were worth, at a profit,
and Plaintiffs have overpaid for the cars and been forced to pay other costs.” Post-Sale
Consolidated Complaint, 1 881. Significantly, however, approximately 65% of the Named
Plaintiffs in the Post-Sale Consolidated Complaint—and likely substantially more—own pre-363
Sale vehicles which were originally sold by Old GM and purchased used on the secondary
market.>* As a threshold matter, New GM receives no benefit or other consideration when an
Old GM vehicle is sold on the secondary market. In fact, there is nothing but downside for New
GM under these circumstances as conclusively shown by the fact that New GM is bearing all of
the costs of recalling Old GM vehicles. Moreover, New GM did not directly sell an Old GM
vehicle and receive anything of value from any Plaintiff who purchased an Old GM vehicle.
Plaintiffs’ unjust enrichment claims are just another form of successor liability that is barred.

4, Plaintiffs” Reliance On Restatement (Second) of Torts Is Erroneous

Plaintiffs also allege that New GM is liable under the doctrine of negligent undertaking,
citing Restatement (Second) of Torts 8 324A. See Post-Sale Consolidated Complaint, § 912; Pre-
Sale Consolidated Complaint 1 776-78, 2850. As a threshold matter, this Restatement section
concerns “Good Samaritan liability.” Dorking Genetics v. United States, 76 F.3d 1261, 1267 (2d
Cir. 1996). Plaintiffs do not allege that New GM undertook any Good Samaritan duties, which is
fatal to any claim based on Section 324A. See Matthews v. United States, 150 F. Supp. 2d 406,

413-14 (E.D.N.Y. 2001).

¥ Of the 68 Named Plaintiffs in the Post-Sale Consolidated Complaint, (i) 44 (approximately 65%) own vehicles

that are Model Year 2009 or earlier (and thus were likely manufactured by Old GM); (ii) 13 own vehicles that
are Model Year 2010 (some or all of which may have been manufactured by Old GM); (iii) 2 do not provide
information on the Model Year of the vehicle identified; and (iv) 9 (approximately 13%) own vehicles that are
Model Year 2011 or later. See Post-Sale Consolidated Complaint, 11 27-93. Without vehicle identification
numbers, it is impossible for New GM to ascertain whether a particular 2009 and 2010 vehicle was
manufactured by Old GM or New GM.
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Moreover, as the Restatement makes clear, a defendant can only be liable under Section
324A “for physical harm resulting from his failure to exercise reasonable care to protect his
undertaking.” Restatement (Second) of Torts § 324A (emphasis added); see also Garland Dollar
Gen. LLC v. Reeves Dev., LLC, No. 3:09-CV-0707-D, 2010 WL 4259818, at *4 (N.D. Tex. Oct.
21, 2010) (“[T]he Restatement (Second) of Torts 8 324A only recognizes negligence liability to
a third person when physical harm results.”). Plaintiffs in the Ignition Switch Actions and Non-
Ignition Switch Actions, however, do not allege any accident-based injuries—they merely allege
economic losses. Courts overwhelmingly hold that Section 324A does not permit recovery for
purely economic losses. See Schaefer v. IndyMac Mortg. Servs., 731 F.3d 98, 104 (1st Cir.
2013) (“[C]ourts in a large number of jurisdictions have read the references to ‘physical harm’ in
§ 323 and § 324A of the Restatement as affirmatively precluding recovery for economic losses in
such cases.”). Because Plaintiffs here are suing for economic losses—not personal injuries—
New GM cannot be liable under a theory of negligent undertaking.

Additionally, a subset of Plaintiffs who reside in four states—Arkansas, Louisiana,
Maryland, and Ohio—rely upon Restatement (Second) of Torts § 395 to bring negligence-based
claims. See Pre-Sale Consolidated Complaint, 1 2850-2854; Post-Sale Consolidated Complaint,
i 912-916. Yet, the plain language of Section 395 makes clear that it only applies to
manufacturers. See Restatement (Second) of Torts § 395 (imposing liability upon “[a]
manufacturer who fails to exercise reasonable care in the manufacture of a chattel . . . .”
(emphasis added)). New GM had no involvement in the manufacturing of Old GM vehicles and,

thus, cannot be liable under Section 395 of the Restatement.
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F. There Is No Private Cause of Action Based On A Failure To Recall And
Any Such Claims Are Not Assumed Liabilities Under The Sale Agreement

The Consolidated Complaints appear to be based, at least in part, on the assertion that
New GM should have issued the Subject Vehicle recall sooner. Decisively, as a matter of law,
individual consumers do not have standing to seek damages for alleged violations of a car
manufacturer’s reporting and recall-related obligations to NHTSA. Indeed, the Ninth Circuit has
held that “Congress did not intend to create private rights of action in favor of individual
purchasers of motor vehicles when it adopted the comprehensive system of regulation to be
administered by NHTSA.” Handy v. Gen. Motors Corp., 518 F.2d 786, 788 (9th Cir. 1975) (per
curiam); see also Ayres v. GMC, 234 F.3d 514, 522 (11th Cir. 2000) (stating that the Safety Act
confers no private right of action).

In an attempt to end-run around this obvious problem, Plaintiffs assert that New GM,
pursuant to the Sale Order and Injunction and Sale Agreement, agreed to comply with certain
laws and to conduct appropriate recalls with respect to Old GM vehicles. Specifically, Section
6.15(a) of the Sale Agreement provides as follows:

From and after the Closing, Purchaser shall comply with the certification,

reporting and recall requirements of the National Traffic and Motor Vehicle

Safety Act, the Transportation Recall Enhancement, Accountability and

Documentation Act, the Clean Air Act, the California Health and Safety Code and

similar Laws, in each case, to the extent applicable in respect of vehicles and

vehicle parts manufactured or distributed by Seller.k**!
There is a corresponding provision in the Sale Order and Injunction (] 17). Notably, however,

the recall obligation is not contained in the Assumed Liability section of the Sale Agreement.

The Sale Agreement and the Sale Order and Injunction are explicit that the only exception to the

% The Transportation Recall Enhancement, Accountability and Documentation Act (“TREAD Act”) amended the
Safety Act and became incorporated therein. See Pub. Citizen, Inc. v. Rubber Mfrs. Ass’n, 533 F.3d 810, 811
(D.C. Cir. 2008). Thus, if the Safety Act confers no private right of action, the same is true of the TREAD Act.
The Sale Agreement’s inclusion of language concerning the Clean Air Act and the California Health and Safety
Code refers to emissions-related recall and reporting obligations which are not at issue in the Ignition Switch
Actions or the Non-Ignition Switch Actions.
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“free and clear” of claims language relates to Assumed Liabilities (which is a contractually-
defined term that does not include the recall covenant). Accordingly, New GM’s covenant to
comply with the federal recall statute is not an Assumed Liability under the Sale Agreement.

In sum, New GM’s recall covenant is not a “back-door” assumption by New GM of what
otherwise are Retained Liabilities under the Sale Agreement.

IV. “FRAUD ON THE COURT” LEGAL STANDARD

Fed. R. Civ. P. 60(d)(3) provides, in relevant part, that a court can “set aside a judgment
for fraud on the court.” While Fed. R. Civ. P. 60(b) motions are closely scrutinized and rarely
granted, relief under Fed. R. Civ. P. 60(d)(3)* is even more limited and “is reserved for only the
most egregious misconduct, and requires a showing of an unconscionable plan or scheme which
is designed to improperly influence the court in its decision.” Wilson v. Johns-Manville Sales
Corp., 873 F.2d 869, 872 (5th Cir. 1989); State Street Bank & Trust, Co. v. Inversions Errazuriz
Limitada, 374 F.3d 158, 176 (2d Cir. 2004).

A “fraud on the court” under Fed. R. Civ. P. 60(d)(3) relates to:

only that species of fraud which does or attempts to, defile the court itself, or is a

fraud perpetrated by officers of the court so that the judicial machinery cannot

perform in the usual manner its impartial task of adjudging cases that are

presented for adjudication.
Kupferman v. Consol. Research and Mfg. Corp., 459 F.2d 1072, 1078 (2d Cir. 1972) (quotation
marks omitted); Hadges v. Yonkers Racing Corp., 48 F.3d 1320, 1325 (2d Cir. 1995); Transaero,
Inc. v. La Fuerza Area Boliviana, 24 F.3d 457, 460 (2d Cir.) on reh’g in part sub nom.
Transaero, Inc. v. La Fuerza Aerea Boliviana, 38 F.3d 648 (2d Cir. 1994); Gleason v.
Jandrucko, 860 F.2d 556, 558 (2d Cir. 1988); Serzysko v. Chase Manhattan Bank, 461 F.2d 699,

702 (2d Cir. 1972).

*  Plaintiffs cannot use Fed. R. Civ. P. 60(b)(3) “fraud” because the limitation period long ago expired and there is

no equitable tolling. Campaniello Imps., Ltd. v. Saporiti Italia S.p.A, 117 F.3d 655 (2d Cir. 1997).
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Fraud on the court under Fed. R. Civ. P. 60(d)(3) involves intentional conduct that
“seriously affects the integrity of the normal process of adjudication.” Gleason, 860 F.2d at 559;
Lehman Bros., Inc. v. Maselli, No. 93 Civ. 4478 AGS RJW, 1998 WL 531831, at *6 (S.D.N.Y.
Aug. 24, 1998) (quoting United States v. Beggerly, 524 U.S. 38, 47 (1998)); see also SEC v.
ESM Grp., Inc., 835 F.2d 270 (11th Cir. 1988) (holding that fraud on the court is the type of
fraud which prevents or impedes the proper functioning of the judicial process, and it must
threaten public injury, as distinguished from injury to a particular litigant), cert denied, sub.
nom., Peat Marwick Main & Co. v. Tew, 486 U.S. 1055 (1988). It encompasses conduct that
prevents the court from fulfilling its duty of impartially deciding cases. In re Ticketplanet.com,
313 B.R. 46, 64 (Bankr. S.D.N.Y. 2004).

Unlike fraud that can be remedied under Fed. R. Civ. P. 60(b)(3), to obtain relief under
Fed. R. Civ. P. 60(d)(3), the movant must allege a fraud perpetrated by an officer of the court
and it must be directed at the judicial process itself, not just to other litigants. Hazel-Atlas Glass
Co. v. Hartford-Empire Co., 322 U.S. 238, 245-46 (1944) (fraud directed to other litigants does
not constitute a fraud on the court); Kupferman, 459 F.2d at 1078; Syarns v. H.E. Avent, 96 B.R.
620 (M.D. La. 1989); see also In re Food Mgmt. Grp., LLC, 380 B.R. 677, 714-15 (Bankr.
S.D.N.Y. 2008) (“Successfully alleging fraud on the court requires (1) a misrepresentation to the
court by the defendant; (2) a description of the impact the misrepresentation had on proceedings
before the court; (3) a lack of an opportunity to discover the misrepresentation and either bring it
to the court’s attention or bring an appropriate corrective proceeding; and (4) the benefit the
defendant derived from the misrepresentation.”). Typical examples of “fraud on the court”
include bribery of a judge or members of a jury, or fabrication of evidence by a party in which an

attorney, as an officer of the court, is involved. Weese v. Schukman, 98 F.3d 542, 552-53 (10th
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Cir. 1996); United States v. Int’l Tel. & Tel. Corp., 349 F. Supp. 22, 29 (D. Conn. 1972), aff’d
mem. sub. nom., Nader v. United States, 410 U.S. 919 (1973).

The failure to disclose pertinent facts relating to a controversy before the court, or even
perjury regarding such facts, whether to an adverse party or to the court, does not without more
constitute “fraud upon the court” and does not merit relief under Fed. R. Civ. P. 60(d)(3). E.g.,
Gleason, 860 F.2d at 559-60; In re Hoti Enters., LP, No. 12-CV-5341 (CS), 2012 WL 6720378,
at * 3-4 (S.D.N.Y. Dec. 27, 2012). Instead, such conduct would only be covered by Fed. R. Civ.
P. 60(b)(3). Id.

In Hoti Enterprises, the district court affirmed the bankruptcy court’s denial of
reconsideration of a cash collateral order based on alleged fraud by a lender in its representation
that it had a secured claim. It held that “neither perjury nor non-disclosure by itself amounts to
anything more than fraud involving injury to a single litigant” covered by Fed. R. Civ. P.
60(b)(3), and therefore, is not the type of egregious misconduct necessary for relief under Fed. R.
Civ. P. 60(d). Hoti Enters., 2012 WL 6720378, at *3-4.%

The burden of proof in establishing fraud upon the court is on the movant. The threshold
for the burden is “clear and convincing” evidence. King v. First American Investigations, Inc.,
287 F.3d 91 (2d Cir. 2002). Further, fraud on the court requires the moving party to establish
that the other party (here, Old GM) benefited, or could have benefited, from the alleged fraud.

See In re Food Mgmt. Grp. LLC, 380 B.R. at 714-15.

37 Courts from other jurisdictions have reached the same conclusion. In re Tevis, BAP No. EC-13-1211 KiKulu,

2014 WL 345207 (B.A.P. 9th Cir. Jan. 30, 2014) (“Mere nondisclosure of evidence is typically not enough to
constitute fraud on the court, and “perjury by a party or witness, by itself, is not normally fraud on the court.”);
In re Andrada Fin., LLC, No. AZ-10-1209-JuMkPa, 2011 WL 3300983, at *7 (B.A.P. 9th Cir. Apr. 7, 2011); In
re Levander, 180 F.3d 1114, 1119 (9th Cir. 1999); Simon v. Navon, 116 F.3d 1, 6 (1st Cir. 1997); Wilson v.
Johns-Manville Sales Corp., 873 F.2d 869, 872 (5th Cir. 1989); In re Mucci, 488 BR 186, 193-94 & n.8 (Bankr.
D. N.M. 2013); In re Galanis, 71 B.R. 953, 960 (Bankr. D. Conn. 1987) (“It is well established that the failure
to disclose allegedly pertinent facts relating to a controversy before the court, whether to an adverse party or to
the court, does not constitute “fraud upon the court” for purposes of setting aside a judgment . .. .”).
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In reality, the factual predicate for Plaintiffs’ fraud on the court theory (a purposeful
failure to disclose an alleged product defect that was not being assumed by the purchaser as part
of a 363 Sale) is nothing more than a re-casted formulation of the due process argument. And,
since that argument fails, so does the more limited and rarely granted “fraud on the court”
argument.

In the Sale Order and Injunction, the Court found that neither Old GM nor New GM
entered into the Sale Agreement or consummated the 363 Sale “for the purpose of hindering,
delaying or defrauding the Debtors’ present or future creditors.” Sale Order and Injunction, § M.

CONCLUSION

Plaintiffs cannot satisfy their burden of showing that they were denied due process in
connection with the 363 Sale. Even assuming that Plaintiffs could establish that they were
entitled to direct mail notice of the 363 Sale, they cannot carry their burden of demonstrating
prejudice—showing that the outcome of the 363 Sale would have been different. And, even if
there were a due process violation in connection with the 363 Sale, the proper remedy would be
to penalize the actor that committed that violation—Old GM—and not New GM who this Court
found to be a good faith purchaser. Plaintiffs similarly cannot meet their burden of showing how
the legal standard for fraud on the Court is satisfied based on the factual predicate alleged against
Old GM. In the end, it is patently evident that Plaintiffs have improperly asserted Retained
Liabilities against New GM in the Consolidated Complaints. They have violated the Sale Order
and Injunction, and the Motions to Enforce should be granted to prevent their improper conduct

from continuing.
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INTRODUCTION?

The Responses’ try to make this case into something it is not. This matter is not about
whether Old GM should have done a better investigation of the ignition switch issue. Rather,
this case is about (i) whether, in the context of a 363 sale, under the dire circumstances of Old
GM’s bankruptcy case, the 363 Sale notice given to Plaintiffs by Old GM was not sufficient and
Plaintiffs were prejudiced thereby such that they were deprived of due process (and, if so, the
remedies for Old GM’s infraction), and (ii) whether Plaintiffs are asserting claims against New
GM in the Consolidated Complaints that are barred by the Sale Order and Injunction.

Based on the stipulated factual record and the uncontroverted facts, it is clear that, as of
the 363 Sale: (a) none of the Named Plaintiffs had brought litigation against Old GM with
respect to the ignition switch in their vehicles (New GM SOF, { 11), (b) Old GM’s books and
records did not reflect any liabilities to vehicle owners relating to their ignition switch (see
Kiefer Decl., Opening Brief Appendix, Exh. “3.”), (c) the disclosure schedules to the Sale

Agreement did not reference any issues with respect to the ignition switches,® and (d) Old GM

! Capitalized terms not defined herein shall have the meanings ascribed to them in the Opening Brief by General
Motors LLC on Threshold Issues Concerning Its Motions to Enforce the Sale Order and Injunction [Dkt. No. 12981]
(“New GM Opening Brief”). The Appendix of Exhibits filed with the New GM Opening Brief is referred to herein
as the “Opening Brief Appendix.” Exhibits referenced in this Reply are contained in the Reply Appendix (“Reply
Appendix”), which is being filed simultaneously herewith.

2 The Responses to the Old GM Opening Brief were: (a) Responsive Brief by Designated Counsel for Pre-Closing
Accident Plaintiffs on Threshold Issues Concerning New GM’s Motions to Enforce the Sale Order and Injunction
[Dkt. No. 13021] (“Accident Plaintiffs’ Brief”), (b) Designated Counsel’s Opposition to New GM’s Motions for
Enforcement of Sale Order and Injunction [Dkt. No. 13025] (“Economic Loss Plaintiffs’” Opposition”); (c)
Response of GUC Trust Administrator and Participating Unitholders to New GM’s Opening Brief on Threshold
Issues Concerning Its Motions to Enforce the Sale Order and Injunction [Dkt. No. 13030] (“GUC Trust Brief”)
(when applicable, the three responses will be collectively referred to as the “Responses™); and (d) The Groman
Plaintiffs’ Response to That Part of New GM’s Opening Brief Regarding the “Fraud on the Court Legal Standard™
[Dkt. No. 13028] (“Groman Plaintiffs’ Supplemental Brief”).

% Under Section 4.18 of the Sale Agreement and Disclosure Schedule 4.18 relating thereto, Old GM was required to
disclose to New GM potential issues relating to products it manufactured. The fact that many vehicles were listed
on Disclosure Schedule 4.18 (involved in product recalls, special coverage programs and customer satisfaction
programs), but the alleged ignition switch issue was not, strongly indicates that Old GM had not determined at the
time of the 363 Sale that there allegedly was a widespread ignition switch defect, and that such vehicle owners were
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had not concluded there was a wide-spread problem with the ignition switches it was then
investigating.

Plaintiffs” only basis for suing New GM for damages based on Old GM vehicles is on a
“successor liability” theory. Significantly, however, this Court previously found that a successor
liability claim would not be viable based on, among other things, the structure of the 363 Sale
transaction (e.g., the purchaser was an unrelated entity then owned primarily by the
Governments). See, e.g., Sale Order and Injunction, 1 R, 47, 48. In addition, this Court
previously ruled that if a successor liability claim existed at all, it was not extinguished,® but
attached to the proceeds of the 363 Sale pursuant to Section 363(f) of the Bankruptcy Code. See
In re Gen. Motors Corp., 407 B.R. 463, 500-01 (Bankr. S.D.N.Y. 2009); see also Sale Order and
Injunction, 11 BB, 7.

Plaintiffs” argument as to why the Court’s “no successor liability” finding should not be
binding on them glosses over two critically important points. First, successor liability, in the
bankruptcy context, is a derivative claim (not a direct claim®) that was held by the Old GM

bankruptcy estate (not Plaintiffs); it was deemed released by the Estate as part of the 363 Sale.

creditors. A copy of Disclosure Schedule 4.18, filed with the Court on June 27, 2009 [Dkt. No. 2649-1] is contained
in the Reply Appendix as Exhibit “A.”

* Plaintiffs’ reference to selected documents describing isolated instances of a malfunctioning vehicle only show
that either Old GM had no answers for the problem being reviewed, or such instances were explained by factors
other than an alleged widespread design defect relating to the ignition switch. Moreover, the fact that certain Old
GM employees investigated ignition switch-related concerns, years before the 363 Sale, does not mean, as Plaintiffs
have suggested, that such investigations caused Old GM to conclude in June 2009 there allegedly was a widespread
ignition switch defect.

® Economic Loss Plaintiffs concede this point when, among other things, they argue that their remedies against Old
GM are extant, and not “equitably moot.” See Designated Counsel’s Response to the Participating Unitholders’
and GUC Trust Administrator’s Opening Memorandum of Law Respecting the Equitable Mootness Threshold Issue
[Dkt. No. 13029] (“Economic Loss Plaintiffs’ Equitable Mootness Brief”).

® In this context, “direct claim” means a claim individualized to the claimant, as compared to a claim held by all
creditors of Old GM (a derivative claim). This Court held that, even if the successor liability claim was
individualized, principles of federal preemption (Section 363(f)) would insulate the buyer from such liability. Gen.
Motors, 407 B.R. at 503 n.99.
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Second, the successor liability issue against New GM only exists because the 363 Sale closed.
Plaintiffs’ due process argument is that, if proper notice had been given, they would have
successfully opposed the 363 Sale. However, the consequences of defeating the 363 Sale would
have been: (a) New GM would have purchased nothing, so there would be no claim against it,
(b) their claim against Old GM would have been extant (the same result as when the 363 Sale
closed), and (c) Old GM would have liquidated and their alleged claims would have been
worthless (as contrasted to having a recovery against the 363 Sale proceeds because the
transaction closed).

There is no question that Old GM provided extensive publication notice of the 363 Sale,
and there was extensive media coverage relating to the 363 Sale. Notably, while complaining
about the 363 Sale notice given, Plaintiffs do not contend that their purported class was unaware
of the 363 Sale (and Plaintiffs would know). Rather, they complain that the Court-approved Sale
notice should have been delivered in a different manner (direct mail instead of publication), and
the notice was deficient because they were unaware (and should have been made aware in the
Sale notice) of the ignition switch or other alleged defects in their vehicles. But such detail is not
required. The 363 Sale notice informed Plaintiffs of the relevant facts regarding the 363 Sale: (a)
the 363 Sale would be free and clear of claims and other interests (i.e., successor liability
claims), and (b) the Sale Agreement was available for review, and that Agreement clearly
provided that New GM would not assume the precise claims that Plaintiffs now assert. Plaintiffs
argue that they should have had the right to argue the successor liability point for themselves, but
they do not, and cannot dispute, that their position was extensively briefed and argued at the Sale

Hearing by States’ attorneys general, consumer advocacy groups, and members of the plaintiffs’
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bar. And, conspicuously, Plaintiffs proffer nothing new that they would have argued at the Sale
Hearing that would have changed the result.’

In Reply Point | (Due Process Threshold Issue), New GM rebuts Plaintiffs’ contention
that they were “known” creditors of Old GM entitled to direct mail notice of the 363 Sale.
Additionally, there is no basis for Plaintiffs’ alternative, novel argument that the Court-approved
publication notice received by them should now be determined, over five and half years after the
fact, to be insufficient because it did not identify in detail the claims that Plaintiffs assert they
have against Old GM. Numerous courts, including this one, have found that notices, like the one
provided to Plaintiffs, imparted sufficient information regarding 363 sales.

New GM also demonstrates why a showing of prejudice is necessary to overturn a 363
sale order on due process grounds, and that Plaintiffs cannot make this showing. Plaintiffs’
contention that their arguments on successor liability could have swayed the Court is belied by
both the uncontroverted facts, and their failure to identify any new, meritorious argument. It is
indisputable that New GM would only assume liabilities of Old GM that it believed were
commercially necessary;® it was not assuming economic loss claims against Old GM;® it was not

assuming pre-363 Sale accident claims;* and it was not going forward with the 363 Sale unless it

" Plaintiffs gloss over the fact that the 363 Sale notice given was sufficiently wide-spread that it engendered
numerous objections from similarly situated parties making the same arguments that they claim they would have
made.

& See Trusky v. Gen. Motors LLC (In re Motors Liquidation Co.), Adv. Proc. No. 09-09803, 2013 WL 620281, at
*8 (Bankr. S.D.N.Y. Feb. 19, 2013).

%1d. at *2. Prior to the 363 Sale, Old GM disclosed to New GM that there were class actions for economic losses
based on other claimed product defects. Significantly, the Governments refused to assume such additional monetary
liabilities. Plaintiffs’ speculation that they would have fared differently has no basis. To the contrary, at the Sale
Hearing, the Governments rejected other tort claimants’ requests for special treatment of their claims. See New GM
SOF, 11 36-47.

10 see Gen. Motors, 407 B.R. at 482, 500.
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received the “no successor liability” finding.** And, without the 363 Sale, it was clear that Old
GM would have liquidated and unsecured claimants (as Plaintiffs purport to be) would have
received nothing.

In Reply Point 11 (Remedies Threshold Issue), New GM highlights that the Responses
fail to answer New GM’s argument that there is no basis for a revocation of a final 363 sale
order, and Plaintiffs transparent attempt to side-step the issue, by arguing that the Sale Order and
Injunction should simply not be applied to them, is unavailing. Saddling New GM, a good faith
purchaser for value, with an alleged flaw in a notice procedure that it did not cause, with
substantial dollars of claimed new liabilities that it never agreed to assume, was not the deal the
Court approved. To rewrite this material term now, years after the fact, and contrary to the
integration clause in the Sale Agreement, is an impermissible revocation of the Sale Agreement
and the “final and non-appealable” Sale Order and Injunction. Under the governing law,
Plaintiffs have no remedy against New GM if it is determined that Old GM failed to provide
them with proper notice of the 363 Sale. Assuming Plaintiffs can show prejudice, their remedy
would be against the Old GM bankruptcy estate and the 363 Sale proceeds, not New GM.

In Reply Point 111 (Old GM Claim Threshold Issue), New GM shows that with respect to
the Pre-Sale Consolidated Complaint, Plaintiffs never had a successor liability claim. With
respect to the Post-Sale Consolidated Complaint, New GM shows that it had no independent
duty to owners of Old GM vehicles who bought in the secondary market after the 363 Sale

(“Used Car Purchasers™). The Sale Agreement and Sale Order and Injunction is clear that,

11 |d. at 500; see also Sale Order and Injunction, § DD (“Purchaser would not have entered into the [Sale
Agreement] and would not consummate the 363 [Sale] (i) if the sale of the Purchased Assets was not free and clear
of all liens, claims, encumbrances, and other interests (other than Permitted Encumbrances), including rights or
claims based on any successor or transferee liability or (ii) if the Purchaser would, or in the future could, be liable
for any such liens, claims, encumbrances, and other interests, including rights or claims based on any successor or
transferee liability . . ., other than, in each case, the Assumed Liabilities.”).
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with respect to Old GM vehicles (or parts sold by Old GM to a third party), there can only be
two alternatives: either the resulting claim is an Assumed Liability (which Plaintiffs concede is
not the case), or all other claims relating to Old GM vehicles or parts are Retained Liabilities of
Old GM. There is no third option; the Sale Agreement was drafted to cover all permutations.
Further, Plaintiffs’ attempt in the Post-Sale Consolidated Complaint to hold New GM liable to
Used Car Purchasers improperly exalts “form over substance.” Simply alleging that New GM
has a “duty” under state consumer protection laws does not make it so. Indeed, no statute cited
by Plaintiffs purports to extend duties to an entity, like New GM, that did not design,
manufacture, sell, distribute or advertise the Used Car Purchasers’ vehicles. Simply stated, Used
Car Purchasers are seeking damages for a design defect in Old GM vehicles.*> Such claims are
Retained Liabilities under the Sale Agreement (see Sale Agreement, § 2.3(b)), and remain so
after the 363 Sale. The fact that after the 363 Sale (a) the owner may have sold the Old GM
vehicle in the secondary market, (b) the Used Car Purchaser discovers the design defect, and (c)
the Used Car Purchaser believes that the brand related to its mature Old GM vehicle was
“tarnished,” does not alter the status of the claim—it remains a Retained Liability of Old GM.
New GM also shows that the covenant to comply with federal law relating to recalls does not
create a private right of action for Used Car Purchasers. Moreover, a Sale Agreement covenant
is unrelated to the determination of whether a claim is a Retained Liability under the Sale
Agreement.

In Reply Point IV (“Fraud on the Court”—Legal Standard), New GM explains that the

parties largely agree on the standard, and reiterates the point (which all parties essentially

12 See, e.g., Post-Sale Consolidated Complaint, § 892 (“Without limitation, the Defective Ignition Switch Vehicles
share common design defects . . . .), § 2560 (“The Defective Ignition Switch Vehicles contained a design defect,
namely, a faulty ignition system that fails under reasonably foreseeable use, resulting in stalling, loss of brakes,
power steering, and airbags, among other safety issues, as detailed herein more fully.”).
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concede), that the factual predicate for Plaintiffs’ alleged “fraud on the court” allegation is the

same as the predicate for Plaintiffs’ meritless, due process argument.

ARGUMENT

I DUE PROCESS THRESHOLD ISSUE: PLAINTIFFS HAVE
NOT DEMONSTRATED A DUE PROCESS VIOLATION

A. Old GM Provided Plaintiffs With Proper Notice Of The 363 Sale

1. Plaintiffs Were “Unknown” Creditors

At the time of Old GM’s bankruptcy, Old GM had sold millions of vehicles that
contained the ignition switch that New GM later recalled. In the Responses, Plaintiffs identify
only a relatively small number of accidents and complaints that were reported to Old GM that
purportedly related to vehicles with the ignition switch. Indeed, Plaintiffs concede that millions
of consumers drove these vehicles, for years, with no indication that they had an ignition switch
issue.®®* Thus, at the time of the 363 Sale, the alleged defective ignition switch had generally
functioned properly for the overwhelming majority of Old GM vehicle owners.

There is nothing in the stipulated factual record to support Plaintiffs’ contention that Old
GM had determined that the alleged ignition switch defect was a systematic safety defect
affecting vehicle owners such that they were known creditors of Old GM entitled to direct mail
notice of the 363 Sale. This Court’s ruling in Morgenstein* is directly on point. This Court held
that publication notice was sufficient for the Morgenstein plaintiffs, who were deemed unknown
creditors. 1d., 462 B.R. at 506 n.55. The Court rejected the Morgenstein plaintiffs’ argument
that, even if the spindle rod defect in other vehicles (which was known to Old GM) was similar

to the alleged undisclosed defect in their vehicles, they should have been treated as known

3 Economic Loss Plaintiffs” “claim specific” sale notice argument is predicated on them not knowing that there was
an ignition switch issue and, thus, not knowing that they were creditors of Old GM at the time of the 363 Sale.

1 See In re Motors Liquidation Co., 462 B.R. 494 (Bankr. S.D.N.Y. 2012) (“Morgenstein™).
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creditors for (claim/plan discharge) notice purposes. Plaintiffs try to distinguish Morgenstein on
the basis that the Morgenstein plaintiffs’ factual allegations were conclusory and insufficient, but
their arguments fail for the same reason. Moreover, unlike in Morgenstein where the plaintiffs’
claims were extinguished, here, Plaintiffs’ claims are not; Plaintiffs retain the ability to assert
claims against the Old GM bankruptcy estate and the 363 Sale proceeds.*

The holding in Burton v. Chrysler Group, LLC (In re Old Carco), 492 B.R. 392 (Bankr.

S.D.N.Y. 2013) (“Burton”) is also on point. In that case, the debtor sold its assets in a 363 sale

free and clear of claims, including successor liability claims. The court held that “non-claim
specific” sale notice to vehicle owners, by publication, was appropriate.”® Judge Bernstein
rejected the Burton plaintiffs’ argument that they were deprived of due process because they did
not receive adequate notice.” Plaintiffs try to distinguish Burton on the grounds that the Burton
plaintiffs mistakenly argued that they held future claims,®® but that is a distinction without a

difference. To render his ruling, Judge Bernstein necessarily had to analyze the nature of the

5 See Gen. Motors, 407 B.R. at 495-96 (the Sale Agreement “does not dictate the terms of a plan of reorganization,
as it does not attempt to dictate or restructure the rights of the creditors of this estate. It merely brings in value.
Creditors will thereafter share in that value pursuant to a chapter 11 plan subject to confirmation by the Court.”).

18 See generally In re Chrysler LLC, 405 B.R. 84, 109 (Bankr. S.D.N.Y. 2009), aff'd, (2d Cir. 2009); see also In re
Chrysler LLC, Case No. 09-50002 (AJG), Sale Procedures Order, { K [Dkt. No. 492] (Bankr. S.D.N.Y. May 8,
2009) (Reply Appendix, Exh. “B”).

7 Burton, 492 B.R. at 402-03; see also Burton Plaintiffs’ Opposition to Motion to Dismiss (Opening Brief
Appendix, Exh. “DD”), dated March 21, 2012, 11 41, 66.

18 Economic Loss Plaintiffs’ Opposition, at 45. Ironically, the GUC Trust makes the same future claims argument

as the Burton plaintiffs. As noted in White v. Chance Indus., Inc. (In re Chance Indus., Inc.), 367 B.R. 689, 705
(Bankr. D. Kan. 2006), “[ulnknown future claimants” are those claimants who “have not had any pre-petition
contact with debtor or debtor’s product . . ..” Id. at 705. That is not the Plaintiffs (or their predecessors). They held
a claim against Old GM within the meaning of Section 101(5) of the Bankruptcy Code. See e.g., In re Chemtura
Corp., Case No. 09-11233, Hr’g Tr. 33:11-21, February 4, 2013 [Dkt. No. 5818] (“Judges in this Court have
consistently held that claims for injuries from [prepetition] exposure to products alleged to cause tort injuries are
prepetition claims. The claim arises at the time of exposure regardless of when the injury manifests or when the
claimant receives a formal diagnosis. See In re Chateaugay Corp., 2009 Westlaw 367490 at *6 (Bankr. S.D.N.Y.
2009) (Lifland J.) In re Quigley Company Inc., 383 Br. 19, 27 (Bankr. S.D.N.Y. 2008) (Bernstein J) both holding
that if a plaintiff was exposed to ashestos before the petition date, he or she held a prepetition claim.”).
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Burton plaintiffs’ claims and make a determination that the sale notice was sufficient to satisfy
due process.

The Responses also attempt to distinguish Burton on the grounds that fuel-spit-back
recalls were issued prior to Chrysler’s bankruptcy. That distinction actually undermines
Plaintiffs” position.® Presumably, if the owner of a prepetition recalled vehicle is an unknown
creditor for purposes of a 363 sale notice, then certainly an owner whose vehicle was not recalled
should be treated the same way. Even more telling, however, is that most of the Burton
plaintiffs’ vehicles were not the subject of a recall notice. Specifically, the Burton plaintiffs
included owners of certain model year Dodge Durangos and Jeep Wranglers. Id. at 399-400.
Prior to bankruptcy, the Dodge Durango had been subject to a fuel-spit back recall (id. at 395);
but the Jeep Wranglers at issue had not.® Judge Bernstein dismissed the Jeep Wrangler owners’
economic loss claims even though no prior recall had been issued for those vehicles.? Thus, the
occurrence of prior recalls did not affect the Burton holding. As Judge Bernstein noted, which is
equally applicable here, “[a]nyone who owns a car contemplates that it will need to be repaired.”
Id. at 403.

Finally, with respect to owners who purchased their used vehicles from third parties after
the Chrysler 363 sale, Judge Bernstein noted that “[t]he plaintiffs or their predecessors (the
previous owners of the vehicles) had a pre-petition relationship with Old Carco, and the design
flaws that they now point to existed pre-petition.” 1d. (emphasis added). Judge Bernstein treated

these claimants the same as owners who had bought their vehicles from the debtor—their claims

1 Economic Loss Plaintiffs’ Opposition, at 46 n.52; Accident Plaintiffs’ Brief, at 24; GUC Trust Brief, at 18.
20 Seven of the nine named plaintiffs owned Jeep Wranglers that were not subject to a recall. Id. at 399.

2L While a “Technical Service Bulletin” was issued with respect to certain Jeep Wranglers, the court in Burton
specifically noted that it was “not a safety recall, did not advise current owners of a flaw, safety defect or hazard,
and the customer had to complain about the problem in order to take advantage of the extended warranty.” Burton,
492 B.R. at 396.
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were dismissed. The same result should hold for the Used Car Purchasers, who wrongfully
claim they are not bound by the Sale Order and Injunction.

Plaintiffs” claims here are also similar to the allegations made by the “unknown” creditor
plaintiff, Ms. Cromwell, in In re New Century TRS Holdings, Inc., No. 07-10416 (BLS), 2014
WL 842637 (Bankr. D. Del. Mar. 4, 2014). Plaintiffs attempt to distinguish New Century by
asserting that Ms. Cromwell’s claims did not “arise” until after the bar date, but they are
wrong.? In New Century, the court expressly held to the contrary: “Ms. Cromwell’s claim is a
pre-petition claim because it is based completely upon events that occurred as of the pre-petition
loan closing.” 1d. at *8 n.13. Plaintiffs also attempt to distinguish New Century on the grounds
that “the circumstances of each loan were different” or “unique,”® but that was not a finding
made by the court nor is it supported by the record. To the contrary, Ms. Cromwell contended
that New Century’s pre-petition fraudulent lending practices were systemic, and they impacted
an entire class of customers. 1d. at *5. The court rejected the plaintiff’s contention that an entire
class of customers with un-asserted claims were “known” creditors, even though New Century
employees knew there were problems due to the pendency of existing litigation. Id. at *6. The
New Century decision refutes Plaintiffs’ imputation argument®  Clearly, New Century
employees knew information relating to potential wrong-doing as reflected in the existing
litigation. But that was not sufficient, from New Century’s corporate perspective, to alter the

status of customers, for notice purposes, from unknown creditor to known creditor status.

22 Economic Loss Plaintiffs’ Opposition, at 51.
2 Accident Plaintiffs’ Brief, at 25-26.

# Plaintiffs’ imputation argument is that information known to any of the tens of thousands of Old GM employees
should be imputed to Old GM so that such isolated pieces of information are bundled together so as to constitute the
collective corporate knowledge of Old GM. Based on that artificial construct, Plaintiffs contend that they were
known creditors as of the 363 Sale.

10
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Tellingly, Plaintiffs do not attempt to distinguish In re Enron Corp., No. 01-16034
(AJG), 2006 WL 898031, at *4-5 (Bankr. S.D.N.Y. Mar. 29, 2006),% in which the court held that
victims of Enron’s electricity market manipulation with un-asserted claims were not “known”
creditors to Enron, notwithstanding that prior to the bar date, Enron had actual knowledge that
the federal government was investigating it for such market manipulation. Judge Gonzales’

ruling also undercuts Plaintiffs’ “imputation” argument. Clearly, certain employees had
knowledge of the government’s pending investigation. That knowledge, however, was not
determinative as to the Court’s ruling that, from the employer’s perspective, holders of un-

asserted claims were unknown creditors for notice purposes.

2. The Purpose of Notice in the 363 Sale Context

As discussed in New GM’s Opening Brief, the nature of the notice for due process
purposes depends on the bankruptcy event at issue. See Doolittle v. Cnty. of Santa Cruz (In re
Metzger), 346 B.R. 806, 818 (Bankr. N.D. Cal. 2006) (discussing how different bankruptcy
events “give rise to different due process standards”). Notice of a 363 sale is markedly different
than notice of a claims bar date or plan discharge. In a claims bar date/plan discharge situation,
if a claim is not timely asserted, it is extinguished. In a 363 sale, the claim or interest is
generally not lost, but instead, as here, attaches to the proceeds of sale. As explained by the
court in In re Eveleth Mines, LLC:

Through [a 363 Sale], third parties” “interests” in property are detached from the

asset to be sold, and then may be reattached to the cash or in-kind proceeds of sale

that the trustee receives. As a matter of statute or under general equitable

principles, the remedy has been a part of American bankruptcy law for well over a

century. By affording clear title to purchasers from the estate, sales under § 363(f)

make the estate’s assets more attractive in the market. This, in turn, can

“maximize the value of the asset[s], and thus enhance the payout made to
creditors” on a full administration of the estate.

% Enron is cited in the New GM Opening Brief on pages 28 and 31.

11
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312 B.R. 634, 649-50 (Bankr. D. Minn. 2004) (internal citations omitted); see also In re The
Lady H Coal Co., Inc., 199 B.R. 595, 605 (S.D. W. Va. 1996) (“Extensive case law exists that
claims are directed to the proceeds of a free and clear sale of property and may not subsequently
be asserted against a successor.”). In MacArthur Co. v. Johns-Manville Corp., 837 F.2d 89 (2d
Cir. 1988), the court held that “[i]t has long been recognized that when a debtor’s assets are
disposed of free and clear of third-party interests, the third party is adequately protected if his
interest is assertable against the proceeds of the disposition.” Id. at 93; see also Sale Order and
Injunction, 1 P (“The 363 Transaction in no way dictates distribution of the Debtors’ property to
creditors and does not impinge upon any chapter 11 plan that may be confirmed.”); Wolff v.
Chrysler Group LLC, Adv. Proc. 10-05007, Opinion Granting Defendant’s Motion to Dismiss
(Bankr. S.D.N.Y. July 30, 2010) [Dkt. No. 43] (“Wolff Opinion”) (Reply Appendix, Exh.
“C”), at 22 (“The purpose of the sale was not to effect a plan of reorganization and set
distributions to classes of claimants, but to maximize the value of the estate and support the best
possible recoveries under a separately confirmed plan.” (citation omitted)).

These holdings are consistent with Paris Manufacturing Corp. v. Ace Hardware Corp.
(In re Paris Industries Corp.), 132 B.R. 504 (D. Me. 1991), which recognizes the principle that
the function of a 363 sale is to maximize the value of the debtor’s assets, convert those assets to
cash, and then distribute the proceeds pursuant to the statutory priorities of creditors in
bankruptcy. In In re Chateaugay Corp., Judge Lifland approved the reasoning in Paris
Industries:

Paris Indus. Corp., supra, 132 B.R. 504, is also on point. ... After the sale, the

state court plaintiffs were injured while using one of the debtor’s products. The

bankruptcy court enjoined the plaintiffs’ state court claim against the purchaser—

even though they had no other recourse—because if the state court held that the

sale order was ineffective in protecting the purchaser from these claims, the
purchaser “would have grounds for seeking rescission of the 1987 sale, having

12
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bargained for a sale free and clear of liability.” 132 B.R. at 507. The court
rejected the notion that the sale order did not apply to the product liability claim
because the incident took place after the sale. The court also held that the
plaintiffs were not prejudiced by the sale because all the sale did was take a pot
of assets and convert them into cash. The fact that the cash was subsequently
distributed to creditors in accordance with bankruptcy law and that left the
plaintiffs without recovery on a claim did not mean that they were adversely
affected by the sale. [citation omitted]

201 B.R. 48, 64 (Bankr. S.D.N.Y. 1996) (emphasis added).

Plaintiffs ignore Judge Lifland’s decision and seek to discredit Paris Industries by
misrepresenting holdings from other jurisdictions. They state that “the First Circuit itself has
rejected the district court’s reasoning in Paris Indus.” Economic Loss Plaintiffs’ Opposition, at
34 n.42 (citing Western Auto Supply Co. v. Savage Arms, Inc. (In re Savage Industries, Inc.), 43
F.3d 714, 721-22 (1st Cir. 1994)). However, Plaintiffs misconstrue Savage Industries. There,
the debtor, a gun manufacturer, purportedly sold its assets in a free and clear sale. The court
approved the sale in principle, but did not approve the terms of the asset sale or the sale
agreement itself. The debtor provided no notice of the sale to a consumer injured by a gun
manufactured by the debtor, or to its distributor. The debtor did not provide notice by
publication or any other means. The court briefly discussed whether the claimants before it were
known or unknown creditors, but made no ruling on that issue because the sale procedure was so
deeply flawed (i.e., no notice whatsoever and a private, non-court approved sale). The First
Circuit opinion in Savage Industries in no way diminishes Paris Industries. In fact, it
approvingly cites to Paris Industries as an illustration of a proper sales procedure. Savage
Industries, 43 F.3d at 722 n.10.

The only other case that Plaintiffs cite as “rejecting” Paris Industries is Ninth Avenue v.
Remedial Group, 195 B.R. 716 (N.D. Ind. 1996) (see Economic Loss Plaintiffs’ Opposition, at

34 n.42), but it does no such thing. The holding in Ninth Avenue merely distinguishes Paris
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Industries to the extent that it could be construed as support for the proposition that a 363 sale
can extinguish “future claims that did not arise until after the bankruptcy proceedings
concluded.” Id. at 732. The court in Ninth Avenue cited approvingly to Paris Industries for the
proposition that the court properly “enjoinf[ed] creditors from filing a suit against the asset
purchaser when they can file a claim against the predecessor in the bankruptcy court.” Id.
Plaintiffs in this case are not future claimants. In fact, by labelling themselves as known
creditors (albeit improperly), they have conceded that their claims arose before the bankruptcy
proceeding and may be asserted against Old GM.* Thus, Ninth Avenue is actually supportive of
New GM’s position.

As demonstrated in the next sections, the due process cases that Plaintiffs cite are not in
the 363 sale context where, as here, claims were transferred to the sale proceeds, and not
extinguished.

3. Plaintiffs’ Claims Were Not Ascertainable In the 363 Sale Context

It is well-settled law that a debtor’s general ledger is critical to determining a company’s
known creditors for 363 sale notice purposes. In their Responses, Plaintiffs identify limited
examples in which courts have looked at facts outside a company’s general ledger to determine if
a claimant was otherwise known to the noticing party.?” The cases Plaintiffs cite are all
distinguishable. They demonstrate that, in circumstances far different from the matter at hand, a
claimant may still be “known” to the noticing party without regard to the debtor’s books and

records: (i) where the claimant affirmatively communicated to the debtor that a claim existed,*®

% Also, this concession is evidenced by the fact that the Economic Loss Plaintiffs unequivocally assert their right to
make claims against the GUC Trust and the 363 Sale proceeds. See Economic Loss Plaintiffs’ Equitable Mootness
Brief, at 2-3, 19-22.

2T Economic Loss Plaintiffs’ Opposition, at 26-31, 39-47; Accident Plaintiffs’ Brief, at 13-19.

% In re Arch Wireless, 332 B.R. 241, 254 (Bankr. D. Mass. 2005), aff’d, 534 F.3d 76 (1st Cir. 2008); In re Feldman,
261 B.R. 568, 576-77 (Bankr. E.D.N.Y. 2001); Solow Bldg. Co., LLC v. ATC Assocs. Inc., 175 F. Supp. 2d 465,
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(ii) in a proceeding relating to real property where the claimant held a recorded interest in the
real property records,” (iii) where the debtor had a clearly defined contractual obligation to pay
the claimant,®* or (iv) where an outstanding lawsuit filed by the claimant existed against the
debtor.®

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), does not support
Plaintiffs’ position. Mullane is not a sale case, nor is it a bankruptcy case. It is a matter that
involved extinguishing a claim and the constitutionality of a state statute. In Mullane, a trustee
bank sent notice by publication to the trust beneficiaries regarding judicial settlement of the trust.
Id. at 309-10. The notice complied with the New York statutory scheme, but the Supreme Court
held that the state statutory scheme of publication notice violated due process. Notably, the trust

beneficiaries were included in the books and records of the trustee. Id. at 318-19. Moreover,

471-72 (E.D.N.Y. 2001); Brunswick Hosp. Ctr., Inc. v. New York Dep’t of Health (In re Brunswick Hosp. Ctr.), No.
892-80487-20, 1997 Bankr. LEXIS 2184, at *13-*14 (Bankr. E.D.N.Y. Sept. 12, 1997).

% Koepp v. Holland, 688 F. Supp. 2d 65, 92 (N.D.N.Y. 2010), aff’d, 2014 U.S. App. LEXIS 22108 (2d Cir. Nov.
21, 2014); Mennonite Bd. Of Missions v. Adams, 462 U.S. 791, 800 (1983); In re Feldman, 261 B.R. 568, 576 -77
(Bankr. E.D.N.Y. 2001); City of New York v. New York, N.H. & H.R. Co., 344 U.S. 293, 297 (1953).

% For example, in In re Drexel Burnham Lambert Group Inc., 151 B.R. 674, 680 (Bankr. S.D.N.Y. 1993), aff’d,
157 B.R. 532 (S.D.N.Y.), the debtor executed an unconditional guaranty in favor of the claimant. In analyzing the
distinction between known and unknown creditors in the bar date context, the court made the following
observations: (i) “[r]easonable diligence in ferreting out known creditors will, of course, vary in different contexts
and may depend on the nature of the property interest held by the debtor,” (ii) “[w]hat is reasonable depends on the
particular facts of each case,” and (iii) a “debtor need not be omnipotent or clairvoyant.” Id. at 680-81. In addition,
“[o]bviously, a debtor need not notify all entities with which it has had contractual relations.” Id. at 682. However,
“[w]hen comparing a guaranty to any other contract in which a debtor is a party, we conclude that the obligation
under an unconditional guaranty puts the guarantor on continuing notice that a contingent claim exists for the
payment of a debt.” Id. A claim based on an unconditional guaranty is obviously very different from the types of
claims that Plaintiffs allege here.

The other cases of this ilk that Plaintiffs cite are similarly distinguishable. See Tulsa Prof’l Collection Servs., Inc. v.
Pope, 485 U.S. 478 (1988), on remand, Matter of Estate of Pope, 808 P.2d 640 (1990) (in non-bankruptcy
proceeding concerning Oklahoma probate laws, where only publication notice was given, hospital that provided
extended services to decedent immediately prior to his death was a known creditor and therefore entitled to actual
notice of deadline to assert a claim); In re Thomson McKinnon Secs. Inc., 130 B.R. 717, 720 (Bankr. S.D.N.Y. 1991)
(customer who purchased securities from debtor, but never received the securities, was a known creditor as reflected
on the debtor’s books and thus entitled to actual notice of the bar date).

31 Nat’l Pipe & Plastics, Inc. v. N.P.P. Liquidation Co., No. 96-1676 (PJW), No. 96-1676 (PJW), 2000 WL
33712292, at *32 (Bankr. D. Del. Sept. 25, 2000).
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there were only a limited number of beneficiaries, and the transaction irrevocably affected their
pecuniary rights. Id.

Here, in contrast, there are millions of vehicle owners at issue, they were not included on
Old GM’s general ledger, they had not commenced litigation against New GM with respect to
the ignition switch, the 363 Sale did not strip them of any rights, and they had no direct rights
against New GM at the time of the 363 Sale. In fact, as noted, the 363 Sale gave Plaintiffs an
opportunity for a recovery from the sale proceeds that they would not have had if the 363 Sale
did not go through.

Louisiana Department of Environmental Quality v. Crystal Oil Co. (In re Crystal Qil
Co.), 158 F.3d 291 (5th Cir. 1998), a case cited by Plaintiffs (see Economic Loss Plaintiffs’
Opposition, at 28, 39), actually supports New GM’s position that Plaintiffs were unknown
creditors entitled to publication notice only. In Crystal Oil, the Fifth Circuit affirmed the
bankruptcy court’s holding that the Louisiana Department of Environmental Quality (LDEQ)
was an unknown creditor with respect to an environmental liability claim arising from a release
at a site owned by the debtor. Id. at 297-98. The Fifth Circuit so held even though prior to the
debtor’s bankruptcy (1) the debtor received a phone call from LDEQ investigating the site, (2)
the debtor erroneously informed LDEQ that it had no connection to the site (it was a previous
owner of the site); and (3) after the inquiry from LDEQ, the debtor’s security/environmental
compliance officer drafted an internal memo stating “[y]Jou may want to use caution in releasing
any information as there could be environmental problems.” Id. at 293-94, 296-98. The court’s

holding demonstrates that a governmental and internal company investigation into a possible
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claim, without more, is not sufficient to make a claim “reasonably ascertainable” or “known.”*
Crystal Oil also further debunks Plaintiffs” imputation argument.

In re Interstate Cigar Co., 150 B.R. 305 (Bankr. E.D.N.Y. 1993), is similarly of no help
to Plaintiffs. In that case, there was no question that the debtor knew it had a liability to the
Pension Benefit Guaranty Corporation (“PBGC”) and, presumably, the books and records
reflected that claim. The creditors committee sought to expunge the claim as being untimely,
while acknowledging that PBGC’s claim was known to the debtor at the time of the bankruptcy
filing. Id. at 310. It nevertheless contended that notice of the bar date was proper because, based
on the ERISA statutory scheme, it had provided notice to the plan administrator (who had the
obligation to report bankruptcy events to PBGC), and that was sufficient. Id. at 309. The court
rejected that argument, holding that PBGC should have received direct notice. Id. at 309-10.
Interstate Cigar involved an indisputably known creditor as reflected on the debtor’s books, and
is therefore readily distinguishable from Plaintiffs” contentions.

Folger Adam Security, Inc. v. DeMatteis/MacGregor, JV, 209 F.3d 252 (3d Cir. 2000), is
also readily distinguishable. In Folger, the Third Circuit did not address whether the claimant
was known or reasonably ascertainable to the debtor. There, a notice of auction provided that a
363 sale would be free and clear of all liens, claims and interests. Id. at 265. The primary issue
in the case was whether “interests” as used in Section 363(f) of the Bankruptcy Code included
affirmative defenses held in connection with a contract dispute. The Third Circuit found that it

did not, and that such defenses could not be extinguished in a Section 363(f) sale. Here,

2 The case law is clear that “reasonably ascertainable” does not mean “reasonably foreseeable.” Chemetron Corp.
v. Jones, 72 F.3d 341, 347 (3d Cir. 1995); In re XO Commc’ns. Inc., 301 B.R. 782, 793 (Bankr. S.D.N.Y. 2003)
(citing Chemetron). Creditors will be deemed “unknown even if they “could be discovered upon investigation, [but]
do not in due course of business come to [the] knowledge [of the debtor.]” Mullane, 339 U.S. at 317. Plaintiffs are
such unknown creditors.
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Plaintiffs” claims (which are not affirmative defenses) are clearly encompassed within the term
“interests” as used in Section 363(f).*

The Accident Plaintiffs’ reliance on Zurich Am. Ins. Co. v. Tessler (In re J.A. Jones, Inc.),
492 F.3d 242 (4th Cir. 2007) (Accident Plaintiffs’ Brief, at 14) is likewise misplaced. In J.A.
Jones, a bar date case, the debtor was a general contractor who worked on the interstate highway
where an accident occurred. Id. at 245. The court held that the estate of one of the victims was a
“known” creditor to the debtor even though the estate had not yet filed a lawsuit prior to the bar
date (id. at 252-53) because, among other reasons, prior to its bankruptcy, (i) the debtor had
extensive information about the well-publicized, horrific accident and reported to its insurer its
expectation that the accident would result in a claim against the debtor (id. at 246-47), (ii) the
insurer took extensive steps to prepare for the litigation that it expected to ensue (id. at 251-52),
and (iii) the debtor’s project manager assigned to the construction project where the accident
occurred testified that the debtor “anticipated” a lawsuit based on the accident (id. at 247, 251).
There is nothing in the stipulated factual record that is anything like the facts in J.A. Jones.

Decisively, the Economic Loss Plaintiffs have not provided this Court with any
applicable precedent that supports a finding that they were “known” to Old GM at the time of the
363 Sale. New GM is not aware of any such precedent.

B. The Publication Notice Approved By The Court And Served By
0Old GM Satisfied Due Process For Unknown Creditors Such As Plaintiffs

1. The Publication Notice Encompassed Plaintiffs’ Claims

Old GM gave publication notice of the 363 Sale in accordance with the Sale Procedures

Order,* and thus, Old GM vehicle owners received constructive notice of the 363 Sale.*® The

3 See Gen. Motors, 407 B.R. at 501-505.

% Plaintiffs have not moved to vacate the Sale Procedures Order (which approved the form of Publication Notice).
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Publication Notice listed a website where GM’s Sale Motion and the Sale Agreement were
available. These documents made clear that the purchaser was only taking responsibility for
certain defined “Assumed Liabilities” and was seeking protection from all other Old GM
liabilities, including successor liability claims. Therefore, all Old GM vehicle owners had notice
that the purchaser would not assume a wide-range of liabilities that Old GM arguably owed to
them, including the claims that Plaintiffs now assert. All Old GM vehicle owners had the
opportunity to object to the 363 Sale. As discussed in New GM’s Opening Brief, and not refuted
by the Responses, Old GM’s wide-spread notice, and the extensive media attention to this
matter, was sufficient to engender numerous objections, including those made on behalf of
vehicle owners (similarly situated to Plaintiffs) by government agencies, non-profit
organizations, and plaintiffs’ attorneys. In particular, the issue of successor liability in the
context of a vehicle owner who had not yet experienced any problem with his car was explicitly
raised and argued—but rejected by this Court. See New GM Opening Brief, at 41-43. These
objectors also argued due process concerns that consumers might not understand the full impact
of the 363 Sale. Id. This Court overruled those arguments as well.
2. For A Sale Notice, There Is No Requirement That A

Debtor Identify Every Type Of Putative Claim And How
That Claim May Be Impacted In A Section 363 Transaction

In the bar date context, the Fifth Circuit recently held, as a general matter, that claim-
specific notice is not required for unknown creditors. Specifically,

We have never required bar date notices to contain information about specific
potential claims. To the contrary, we have determined that publication in the
national edition of the Wall Street Journal discharges the pre-confirmation
claims of unknown creditors. In re Crystal Oil, 158 F.3d at 295, 297-98.

% Pplaintiffs” argument that a claimant’s knowledge of a debtor’s bankruptcy proceeding does not relieve the debtor
of providing notice of a 363 Sale (Economic Loss Plaintiffs’ Opposition, at 31), is irrelevant since (i) they do not
contend that their purported class was unaware of the 363 Sale, (ii) notice of the 363 Sale was given and widely
published, and (iii) the 363 Sale was widely reported in the media.
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Furthermore, neither the Bankruptcy Code nor Rules require bar date notices to

apprise creditors of potential claims. See Fed. R. Bankr. P. 2002(f) (requiring

only that notice state “time allowed for filing claims”).

We hold that because a bar date notice need not inform unknown claimants of

the nature of their potential claims, Placid’s notices were substantively sufficient

to satisfy due process. Placid’s notice informed claimants of the existence of the

bankruptcy case, the opportunity to file proofs of claim, relevant deadlines,

consequences of not filing a proof of claim, and how proofs of claim should be

filed. We decline to articulate a new rule that would require more specific notice

for unknown, potential asbestos claimants.

See In re Placid Oil Co., 753 F.3d 151, 158 (5th Cir. 2014). The same reasoning applies here.

If anything, claimants in the bar date/plan discharge context (where their claims can be
extinguished) may be entitled to more claim-specific notice than claimants in the 363 sale
context (where the claims are not discharged, but attach to the proceeds of sale). But even in the
bar date notice context, claim-specific notice is generally not required. In In re Jamesway Corp.,
Nos. 95B 44821 (JLG), 96/8389A, 1997 WL 327105 (Bankr. S.D.N.Y. 1997), for example,
plaintiffs who sought class certification in connection with alleged violations of the WARN Act,
argued that the bar date notice was “inadequate because it [did] not specifically advise former
employees that they might need to file WARN Act claims.” Id. at *9. The court disagreed,
finding that the debtor “was not bound to advise the employees of the exact nature of their
claims.” Id. at *9; see also In re Agway, Inc., 313 B.R. 31, 43 (Bankr. N.D.N.Y. 2004) (“The
Debtors’ obligation to provide Empire notice of the Bar Date does not require them, as Empire
otherwise argues, to spoonfeed Empire—one of literally thousands of creditors in this case—the
nature and amount of its contingent claim against them.”).

This issue was specifically raised in Old GM’s bankruptcy case in connection with an

objection to class proofs of claim (“Saturn Claim Objection”) filed by a putative class of

Saturn owners (“Saturn Plaintiffs”). The claims allegedly arose from the timing chain in
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certain Saturn vehicles, with the Saturn Plaintiffs alleging causes of action (similar to those
asserted by Plaintiffs here) for unjust enrichment, breach of warranty of merchantability and
violations of various consumer protection statutes.*® Old GM argued that “the notice [provided]
was adequate and the debtors are not obligated to provide every unknown claimant with a notice
that sets forth the bases for every potential claim they could have against the estates.”” At the
hearing on the Saturn Claim Objection, this Court approved the publication notice given:

[T]he quality of the notice here is not even debatable. The notice within the
United States was unquestionably satisfactory. And as | noted before, . . ., the
filing of the GM Chapter 11 case was well known. Paraphrasing Judge Kaplan’s
observation back in July 2009, on a stay application from my 363 decision, the
filing of the GM Chapter 11 case was an event of which no sentient American
was unaware.

Here, the class is made up of U.S. citizens who are car owners and who, it may
reasonably be inferred, watch television, listen to the radio, read newspapers and
knew any problems that had infected GM and had resulted in GM’s bankruptcy. It
would be incorrect to argue that they did not have notice. I’m not persuaded by
the distinction that | heard in oral argument that | should consider notice of GM’s
bankruptcy to be an unsatisfactory substitute for telling people that they have
problems in their vehicles with respect to their bad timing chains. If anyone had a
problem with a failed timing chain, he or she would know that and could easily
file a regular proof of claim in this case.

Hr’g Tr. 41:16-42:10, February 10, 2011.%

Plaintiffs do not cite a single case, and New GM is not aware of any, in which the court
held that, in a 363 sale context, an unknown creditor was entitled to claim-specific notice. All of
the notices attached as exhibits to the Economic Loss Plaintiffs’ Opposition involved bar date

notices in toxic tort cases. See discussion in Section 1.B.3, infra. Plaintiffs’ argument about the

% See Debtors’ Objection to Proofs of Claim Nos. 16440 and 16441 filed by Michael A. Schwartz, dated December
17, 2010 [Dkt. No. 8179] (Reply Appendix, Exh. “D”).

" Debtors Reply in Support of Objection to Proofs of Claim Nos. 16440 and 16441 filed by Michael A. Schwartz,
dated January 31, 2011 [Dkt. No. 8973], 1 17 (Reply Appendix, Exh. “E”).

% Relevant excerpts of the February 10, 2011 transcript are contained in the Reply Appendix as Exhibit “F.”
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adequacy of the 363 sale notice provided is also based on a faulty premise. There were no
claims being “taken away” from Plaintiffs as part of the 363 Sale.

Schroeder v. City of New York, 371 U.S. 208 (1962), and Covey v. Town of Somers, 351
U.S. 141 (1956), offer no support for Plaintiffs. Neither case concerns a bankruptcy or a 363
sale. In addition, in both cases, the plaintiffs were known to have an interest in property and
there was an attempt to extinguish their rights. Schroeder was a condemnation proceeding where
appellant’s property interest was clearly known. Covey concerned the foreclosure of a tax lien,
the appellant was known by town officials to be incompetent, and the Supreme Court found that
notice on a known incompetent did not satisfy due process. Covey, 351 U.S. at 146. Neither
case supports the proposition that publication notice in the 363 Sale context has to contain claim
specific information for unknown creditors.

Plaintiffs’ reliance on Travelers Casualty & Surety Co. v. Chubb Indemnity Insurance
Co. (In re Johns-Manville Corp.), 600 F.3d 135 (2d Cir. 2010), cert. denied, 131 S. Ct. 644
(2010) (“Manville 1V”) underscores the absence of authority supporting Plaintiffs’ position. In
Manville 1V, the court did not hold that the debtor should have given claim-specific notice to
Chubb, nor did the court suggest that some other form of notice could have barred Chubb’s
claims against Travelers. Instead, the court held that “Chubb was not an interested party in
Manville’s chapter 11 proceedings” (id. at 157), and that the bankruptcy court did not have
jurisdiction to enjoin the types of claims asserted by Chubb against non-debtor Travelers.
Chubbs’ claims (unlike the situation for an injunction arising from a 363 sale) were not part of or
related to the res of the debtor’s bankruptcy estate. Id. at 152-53. The court found that the types
of claims that Chubb brought against Travelers were unimaginable at the time the bankruptcy

court issued its orders years before, that no one involved with the orders contemplated these
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types of claims or that they would be forever barred, and that the claims were not encompassed
by the terms of the prior notices/orders. Id. at 156-58.

Unlike Manville 1V, Plaintiffs assert that Old GM should have given them better notice of
the 363 Sale—not that no notice could have been provided. Thus, Plaintiffs’ position is
diametrically opposite to Chubb’s situation in Manville 1V. Moreover, nothing in Manville 1V
even remotely suggests that “unknown” claimants should be given claim-specific notice. Also,
unlike Manville IV’s unimaginable claims, successor liability claims and other consumer-
oriented claims were not only imagined, they were expressly addressed at the Sale Hearing and
ruled upon. Lastly, as contrasted to Manville 1V, the no successor liability finding made in the
context of the 363 Sale was related to a sale of the res of Old GM’s bankruptcy estate.*

Plaintiffs” reliance on Tillman v. Camelot Music, Inc., 408 F.3d 1300 (10th Cir. 2005) is
also unavailing. Tillman is a plan discharge case and not a 363 sale notice case. In addition, the
Tenth Circuit did not hold that notice to an “unknown” claimant had to contain any specific
language to apprise it of its claims. Tillman concerned a debtor that took life insurance policies
out on its employees. The debtor knew that the policies existed and that its employees held an
interest in them, but actively prevented the employees and their families from discovering the
policies. The court ultimately found that “[b]ecause [the debtor] actively concealed the existence

of the [insurance] policies from all potential plaintiffs, publication by notice did not discharge

¥ The GUC Trust’s reliance on In re Hexcel Corp., 239 B.R. 564 (N.D. Ca. 1999) is also misplaced. Hexcel
concerned a plan discharge, and not a 363 sale. In addition, Hexcel involved a contribution claim arising from a
class action toxic tort case which was filed years after the debtor’s plan was confirmed. There, the court found that a
claim should not be discharged “if the parties could not reasonably contemplate the potential existence of the future
claim prior to the reorganization.” Id. at 567. That is not Plaintiffs’ contention here.
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Plaintiff’s claim.” Id. at 1308. Tillman is thus inapposite; it holds essentially that a fraud-doer
(who was responsible for giving notice) should not profit from his bad acts.*

Plaintiffs’ other cited cases relating to adequate notice (all claim extinguishment cases)
are distinguishable from the controversy herein. For example, in Citicorp Mortgage, Inc. v.
Brooks (In re Ex-Cel Concrete Co.), 178 B.R. 198, 205 (B.A.P. 9th Cir. 1995), a known secured
creditor did not get notice of a sale and the sale proceeds were insufficient to satisfy its lien. In
National Pipe & Plastics, Inc. v. N.P.P. Liquidation Co., No. 96-1676 (PJW), 2000 WL
33712292, at *10 (Bankr. D. Del. Sept. 25, 2000), the court found that the creditor was clearly a
known creditor (even though not scheduled by the debtor), having commenced a lawsuit against
the debtor pre-petition, and its claim, if allowed, would have ranked among the debtor’s twenty
largest creditors. In Doolittle v. County of Santa Cruz (In re Metzger), 346 B.R. 806, 819
(Bankr. N.D. Cal. 2006), a county with a covenant as to land development was a known creditor
entitled to direct notice that was not provided. In Acevedo v. Van Dorn Plastic Machinery Co.,
68 B.R. 495 (Bankr. E.D.N.Y. 1986), the debtor was aware that there would be an indemnity
claim filed against it and, thus, should have given notice of the bar date to such claimant.

Other cases cited by Plaintiffs that actually involved 363 sales are not relevant because
they purported to sell property that did not belong to the debtor in the first instance, so Section
363(f) was not applicable. See In re Polycel Liquidation, Inc., No. 00-62780, 2006 WL
4452982, at *9, *11 (Bankr. D. N.J. Apr. 18, 2006), aff’d, 2007 WL 77336 (D.N.J. Jan. 8, 2007);

Metal Founds. Acquisition, LLC v. Reinert (In re Reinert), 467 B.R. 830, 831-32 (Bankr. W.D.

“0 DPWN Holdings (USA), Inc. v. United Air Lines, Inc., 871 F. Supp. 2d 143 (E.D.N.Y. 2012), rev’d, 747 F.3d 145
(2d Cir. 2014 is similar to Tillman in that it is a plan discharge case. There, it was alleged that the debtor was
involved in an antitrust conspiracy and the claimant was not aware of it and could not have learned of it “through the
exercise of reasonable diligence until after the confirmation of the reorganized plan.” DPWN Holdings, 871 F.
Supp. 2d at 157. It is worth noting that the Second Circuit reversed and remanded the decision of the district court
because it was “skeptical of [the claimant’s] contention that it was not aware of, or with reasonable diligence could
not have become aware of, its antitrust claim in time to assert it in the bankruptcy proceeding.” DPWN Holdings,
747 F.3d at 152.
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Pa. 2012). The remaining cases cited by Plaintiffs did not hold that unknown creditors were
entitled to claim-specific notice. See Savage Industries, 43 F.3d at 721-22 (holding that
purchaser did not obtain debtor’s assets “free and clear” where debtor gave no notice, including
publication notice, of the sale); In re Grumman Olson Indus., Inc., 467 B.R. 694 (S.D.N.Y. 2012)
(no notice could have been given to future creditor with no connection to the debtor who was
injured after plan confirmation).

3. The Toxic Tort Cases In the Bar Date Context Are Inapposite

The cases that Plaintiffs cite, Waterman Steamship Corp. v. Aguiar (In re Waterman S.S.
Corp.), 141 B.R. 552 (Bankr. S.D.N.Y. 1992), aff’d in part, vacated and remanded, 157 B.R.
220 (S.D.N.Y. 1993), and Gabauer v. Chemtura Corp. (In re Chemtura Corp.), 505 B.R. 427
(S.D.N.Y. 2014), do not support Plaintiffs’ contentions that they were entitled to direct mail
notice. In those cases, the alleged victims were clearly unknown creditors and they were entitled
to publication notice only. The issue in those cases was the form of publication notice.
However, Waterman and Chemtura are totally different situations from the one at issue. They
are bar date cases involve debtors that knew that they had a toxic tort problem that needed to be
addressed in their plan. The purpose of the bar date and discharge publication notice was to
make sure that claims were filed by victims who may not have known that they were exposed,*
so that their claims could be extinguished under the debtors’ plan. The notices were not sent out,
as here, in the context of a business facing immediate liquidation if its assets were not promptly
sold. Rather, the notices were part of the more deliberate claims resolution process, central to
the plan process, where the consequences of failing to timely file a claim were fatal to the

creditor. The broad notice provisions may well have been beyond what was strictly required for

41 As the Burton court noted, every vehicle owner knows that there may ultimately be a repair issue relating to their
vehicle. See Burton, 492 B.R. at 403.
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due process purposes. But, like in a class action settlement, they were prepared to be overly
inclusive to ensure that all possible claimants to a settlement fund have an opportunity to
participate therein.

In contrast, the purpose of the 363 Sale notice was far different. The only unknown in
Waterman and Chemtura was which persons would be impacted by the latent disease—in other
words the identity of the claimants themselves.” Here, Old GM had not determined that there
was a pervasive ignition switch safety problem and that claims would inevitably be brought
against it.

The same fact pattern in Waterman and Chemtura is present in the other toxic tort cases
that Plaintiffs cite. In In re Tronox Inc., Case No. 09-10156 (Bankr. S.D.N.Y. May 28, 2009),
the debtors were liable for various legacy liabilities assumed in connection with a spinoff from
their former parent company, and those legacy liabilities were known to the debtor and a primary
reason for the bankruptcy filing. Tronox was aware of approximately 120 tort suits related to
such liabilities, but it did not know all potential claim holders. That is not the situation here.

Similarly, in In re Freedom Industries, Case No. 14- 20017 (Bankr. S.D. W. Va. Jan. 17,
2014), the debtor was responsible for a catastrophic chemical release. Within weeks of the spill,
numerous lawsuits were filed causing Freedom Industries to file for bankruptcy. Although
Freedom Industries did not know who precisely was damaged by the chemicals it had released, it

unquestionably knew that harm was inflicted on people and property impacted by the release,

2 In Waterman, based on well-documented, well-publicized and well-known industry wide asbestos problems
stretching back decades, the debtor unquestionably knew that the ashestos on board its vessels would inflict harm on
persons who came into contact with it. 141 B.R, at 557. In Chemtura, the debtor also unquestionably knew that it
faced an onslaught of litigation relating to diacetyl based on a wave of claims filed against it (and other companies)
years before it filed for bankruptcy. In its bankruptcy, Chemtura told the court that “the diacetyl-related claims are
potentially among the largest unsecured claims pending against the estate.” See Chemtura’s Memorandum of Law in
Support of Chemtura Corporation’s Motion for a Temporary Restraining Order and Preliminary Injunction Staying
the Diacetyl Litigation and Future Diacetyl Actions, Chemtura Corp. v. Smith (In re Chemtura Corp.), Adv. Proc.
No. 09-01282-REG (Bankr. S.D.N.Y. June 17, 2009) [Dkt. No. 3], at 1 (Reply Appendix, Exh “G”).
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and that litigation was already underway. Again, the debtor had actual knowledge of the putative
claims that were central to its case, but not the identity of the claimant. Thus, Freedom
Industries is not analogous.

C. It Would Have Been Impractical And Unduly Expensive For Old GM

To Identify In Its Notice Every Specific Type Of Putative Claim
Aqgainst It And How That Claim Might Be Impacted In The 363 Sale

Plaintiffs” suggestion of an unwieldy, expensive and time-consuming notice was simply
not required or appropriate. Issuing a notice that identifies every specific potential type of
putative unknown claim and how that claim may be impacted by a 363 sale transaction makes
little sense. There also would have been a dramatic increase in the cost of mailing and
publishing such a notice, and a critical delay in creating and serving such a notice. The resultant
delay and expense would have caused further deterioration of the Old GM estate. Due process
does not require such an unworkable or wasteful notice procedure, particularly where such
extensive notice would not have had any impact on the outcome of the 363 Sale. Courts have
routinely held that bankruptcy judges have an obligation to avoid wasteful notice procedures that
diminish the resources available to the estate. See Vancouver Women’s Health Collective Soc. v.
A.H. Robins Co., Inc., 820 F.2d 1359, 1364 (4th Cir. 1987) (“In bankruptcy, the court has an
obligation not only to the potential claimants, but also to existing claimants and the petitioner’s
stockholders. The court must balance the needs of notification of potential claimants with the
interest of existing creditors and claimants. A bankrupt estate’s resources are always limited and
the bankruptcy court must use discretion in balancing these interests when deciding how much to
spend on notification.”); see also Sale Procedures Order, § C (“The Purchased Assets are
‘wasting assets’ that will not retain going concern value over an extended period of time. As
such, the Debtors’ estates will suffer immediate and irreparable harm if the relief requested in the

Motion is not granted on an expedited basis consistent . . . .”); id., 1 E (contemplating that there
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could be contingent warranty claims and they would be treated as unknown creditors for 363
Sale notice purposes); see also Wolff Opinion, at 21-22 (discussing due process concerns, and
finding that the “circumstances of the bankruptcy necessitated the form of the sale; Old Carco
could not meet all of its obligations and was rapidly losing value . . ..”).

D. Plaintiffs Cannot Demonstrate That They
Were Prejudiced By The Publication Notice

1. The Case Law Is Clear That A Showing Of Prejudice Is Required
To Establish A Due Process Violation In The Bankruptcy Sale Context

As contrasted to Plaintiffs” inapposite cases, New GM’s Opening Brief provided specific,
on-point, authority showing that prejudice is required to establish a due process violation in the
bankruptcy sale context. Plaintiffs” attempt to distinguish those cases fails.

For example, Caldor confirms that a showing of prejudice is required for a party to
establish that it has been deprived of due process:

Even if a party is not afforded prior notice, a subsequent finding against it on the

merits of the underlying litigation can overcome its objection on due process

grounds. . . . Thus, in addition to establishing that the means of notification

employed by Caldor was inadequate, Pearl must demonstrate that it was
prejudiced because it did not receive adequate notice.

In re Caldor, Inc., N.Y., 240 B.R. 180, 188 (Bankr. S.D.N.Y. 1999), aff’d sub nom., Pearl-Phil
GMT (Far E.) Ltd. v. Caldor Corp., 266 B.R. 575 (S.D.N.Y. 2001) (emphasis added). While the
plaintiff in Caldor had the opportunity to later contest the wind-down-order after it was issued,
the court did not indicate that the prejudice requirement was impacted by that fact. In fact, in the
district court affirmance, the principle was again enunciated: “[E]ven if notice was inadequate,
the objecting party must demonstrate prejudice as a result thereof.” Pearl Phil, 266 B.R. at 585
(emphasis added); see also Wolff Opinion, at 21, 23 (“Mr. Wolff requests modification of the
Sale Order based on due process concerns possibly related to the speed of the sale, but his legal

argument would not have prevailed even had he made a timely objection before entry of the Sale
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Order” and “Mr. Wolff challenges the sale process on a general level, but absent New Chrysler’s
involvement in this case, Old Carco would have been in no better position to pay Mr. Wolff’s
claim than it is now.”).*

Plaintiffs” criticism of In re Edwards, 962 F.2d 641 (7th Cir. 1992), is misguided. As
demonstrated on pages 57-59 hereof, unlike the claimants in Edwards, Plaintiffs had no
individualized claim. Even if they did, unlike in Edwards, they are protected by their claim
attaching to the proceeds of sale.*

Plaintiffs’ critique of In re Paris Industries misses the mark; the case is on point:

The question is whether their lack of notice [of the bankruptcy court’s order of
sale] somehow prevents the bankruptcy court from issuing its injunction to
enforce the prior order and requires it to defer to Illinois state proceeding. |
conclude that [plaintiffs] were not prejudiced by their lack of notice. . . . Since
they have shown no prejudice, there was no need for the bankruptcy court to
vacate its earlier order as it applies to [plaintiffs].

Paris Mfg. Corp. v. Ace Hardware Corp. (In re Paris Indus. Corp.), 132 B.R. 504, 509-10 (D.
Me. 1991) (emphasis added). While Plaintiffs are correct that the court noted in Paris Industries
that the plaintiffs “lost nothing by virtue of the sale,” it is also true that the Paris Industries
court found that plaintiffs “have made no showing that, if they had been notified and appeared,
they could have made any arguments to dissuade the bankruptcy court from issuing its order that
the assets be sold free and clear of all claims.” Id. at 510. A lack of economic hardship is one
form of showing no prejudice, and thus no due process violation. Indeed, the Paris Industries

court made clear that the no-notice argument does not serve as a justification for imposing

“ Plaintiffs’ attempt to distinguish Caldor on the grounds that the “no prejudice” argument is only applicable

where there was no deprivation of property makes little sense. The “actual deprivation” discussion precedes the due
process analysis, which is contained in a separate section of the opinion.

* Plaintiffs cited no case law that holds Edwards has somehow been rejected in the Second Circuit.

“* Another court later clarified that the plaintiffs remained without recovery on their claim when the cash from the
bankruptcy sale was subsequently distributed to creditors in accordance with bankruptcy law. LTV Corp. v. Back (In
re Chateaugay Corp.), 201 B.R. 48, 64 (Bankr. S.D.N.Y. 1996).
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successor liability, which is exactly what Plaintiffs are trying to do here. Id. at 510 & n.13
(citing Conway v. White Trucks, 885 F.2d 90, 96 (3d Cir. 1989)).

The GUC Trust’s passing attempt to distinguish the case law requiring prejudice by
pointing to the harmless error rule under Fed. R. Bankr. Proc. 9005 is off-the-mark. Fed. R.
Bankr. Proc. 9005, which incorporates Fed. R. Civ. Proc. 61, allows a court to correct an error in
a prior order if the correction does not affect substantial rights. Plaintiffs have not sought to
invoke Rule 61 and neither has New GM. The GUC Trust’s attempt to conflate two separate
concepts—harmless error standard, which is not sought, with the prejudice element of a
bankruptcy sale due process argument—should be rejected.

Finally, the GUC Trust undermines its argument when it cites to In re Bartle, which
supports New GM’s position:

Bartle did not indicate to the district court what argument or evidence he would

have presented in opposition to the government’s motion. Even in his briefing to

this court he has not done so. Instead, he has characterized his appeal as

presenting a purely procedural argument. But procedures do not exist for their

own sake; they exist to protect the parties’ rights. We cannot say that Bartle’s

substantial rights were affected by an erroneous deprivation of an opportunity to

be heard on the government’s motion to dismiss when he has not set forth what
he would have brought to the court’s attention in opposition to that motion.

In re Bartle, 560 F.3d 724, 730 (7th Cir. 2008) (emphasis added).

2. Plaintiffs Incorrectly Contend That Prejudice Is Not Necessary To
Establish A Due Process Violation In The Bankruptcy Sale Context

Plaintiffs rely on the wrong standard when attempting to refute New GM’s position that
the party must show that it suffered prejudice as a result of an allegedly insufficient notice to be
deprived of due process. Plaintiffs argue that no such showing of prejudice is required, relying
heavily on inapposite, non-bankruptcy cases. Economic Loss Plaintiffs’ Opposition, at 36-37.
Since the Fifth Amendment due process analysis is fact- and context-specific, Plaintiffs’ non-

bankruptcy cases are not persuasive precedent for ignoring the prejudice requirement long
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recognized by numerous courts specifically in the bankruptcy sale order context. See, e.g., J.
Andrew Lange, Inc. v. FAA, 208 F.3d 389, 392 (2d Cir. 2000) (“The due process clause is
‘flexible and calls for such procedural protections as the particular situation demands.’”)

(quoting Mathews v. Eldridge, 424 U.S. 319, 334 (1976)).

3. Plaintiffs’ Non-Bankruptcy Cases Are Inapposite

Plaintiffs cite to Lane Hollow Coal Co. v. Director, Office Of Workers’ Compensation
Programs, United States Department Of Labor, 137 F.3d 799 (4th Cir. 1998) (see Economic
Loss Plaintiffs’ Opposition, at 36), which has nothing to do with a bankruptcy sale order, and
actually recognizes the prejudice element by the delay in notifying the defendant of its liability.
In Lane Hollow, the Department of Labor’s Benefits Review Board awarded black lung and
survivor’s benefits to the widow of a former coal miner and directed that liability for these
benefits should rest upon an operator who had not been named in the proceeding until more than
ten years had passed and was not notified that it had been named for another five years. Given
the extraordinary delay in notifying the operator of its potential liability, the court held that the
operator had been precluded from mounting a defense because evidence disproving a connection
between the mine operation and the lung condition had become unavailable. It is in that context
of a two-party dispute (and not in the context of a 363 Sale involving potentially millions of
parties) that the Fourth Circuit held that it would “not require a showing of “‘actual prejudice’ in
the sense that there is a reasonable likelihood that the result of this claim would have been
different absent the violation.” Id. at 807.

This case is quite different than Lane Hollow. Notably, Lane Hollow specifically
acknowledged that in other types of due process cases, prejudice is required: “To be sure, there

are ‘due process’ cases in which we require a showing that the error complained of actually
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prejudiced the result on the merits, but these cases are of a much different ilk.” Lane Hollow, 137
F.3d at 808.

Similarly, Plaintiffs cannot rely on Fuentes v. Shevin, 407 U.S. 67 (1972), in support of
their argument that no prejudice should be required for a due process violation in the context of a
bankruptcy sale order. In Fuentes (a non-bankruptcy case), two individuals bought household
goods under installment contracts. After they defaulted, the sellers—under applicable state
statutes—recovered the goods without any notice to the purchasers. The Supreme Court found
that the state statutes authorizing summary seizure of goods by state agents with no notice
violated the due process clause under the Fourteenth Amendment. It was in that context—the
constitutionality of a state statute and the seizure of property without notice—that the Supreme
Court noted the right to be heard does not depend upon an advance showing that one will surely
prevail at the hearing.

In the same vein, the GUC Trust’s reliance on Mullane v. Central. Hanover Bank & Trust
Co. for the proposition that no prejudice should be required for a due process violation in the
bankruptcy sale context is misguided. Similar to Fuentes, the Supreme Court in Mullane
analyzed the constitutionality of a state statute. Moreover, Mullane is not a bankruptcy case, and
it never addressed the prejudice requirement because, like Fuentes, the case is about the general
inadequacy of a statutory notice requirement, not its application to a particular claimant.

Plaintiffs’ reference to New Concept Housing, Inc. v. Poindexter (In re New Concept

Housing, Inc.), 951 F.2d 932, 942 (8th Cir. 1991) (see Economic Loss Plaintiffs’ Opposition, at

“Lane Hollow has not been cited in a single bankruptcy decision published on LEXIS or Westlaw. Consolidated
Coal Co. v. Borda, 171 F.3d 175 (4th Cir. 1999), is another black lung case and inapplicable for the same reasons as
Lane Hollow. There, the coal mine operator was similarly not timely informed of its liability for black lung benefits
awarded to a former coal miner. The court cited to Lane Hollow in support of its conclusion that while the award of
benefits is affirmed, the operator cannot be held responsible because the 15+ year delay prejudiced the operator’s
opportunity to defend against the allegations.
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37), supports New GM’s position that, to establish a due process violation, Plaintiffs must show
that they would have made a material difference to the outcome of the proceeding. Remarkably,
without noting it as such, Plaintiffs cited to the dissent. The majority decision in New Concept
Housing did not find a due process violation:

We conclude, however, that failure to give the Debtor notice of the hearing, in

this case, constitutes harmless error. . . . Because we believe that the bankruptcy

court would have approved the proposed settlement between Claimants and the

Trustee even if the Debtor had been given notice and appeared at the hearing, we

find that upholding the bankruptcy court’s order allowing the Claim and
approving the settlement is not inconsistent with substantial justice.

Id. at 937-38.

Finally, the only bankruptcy-related sale case that Plaintiffs cite, White v. Chance Indus.,
Inc. (In re Chance Indus., Inc.), 367 B.R. 689 (Bankr. D. Kan. 2006), is readily distinguishable.
In Chance, the defendant bought an amusement ride called the Zipper from a company that later
filed for Chapter 11. No future claims fund was established, and the bankruptcy plan did not
provide for a future claims representative. The debtor’s assets were transferred under the plan to
an entity owned by the debtor’s equity holder. After the plan was confirmed, a child was injured
on the Zipper ride. The court found that the minor’s claim was not a “claim” within the meaning
of 11 U.S.C. § 101(5). The court could have ended its analysis there. However, in dictum, the
court observed that even if the minor had a claim, it could not have been constitutionally
extinguished because no future claims fund was established and no future claims representative
was appointed or provided any notice. The case concerns a post-363 sale accident with a victim
who never had any relationship with the debtor. Here, it was up to Old GM, after the 363 Sale,

to deal with the future claim representative issue referred to in Chance; that was never a New
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GM issue. In any event, here, that type of controversy would not have arisen because New GM
assumed the type of claim (i.e., a post-sale accident) that was asserted in Chance.”

4, Plaintiffs Cannot Demonstrate That They
Were Prejudiced By The Allegedly Insufficient Notice

Plaintiffs do not even attempt to show that they were prejudiced by the allegedly
insufficient notice, nor could they. See New GM Opening Brief, at 40-50. The record
demonstrates that Plaintiffs’ argument on successor liability, including the insufficient notice
argument, had been previously made to and rejected by this Court. See, e.g., Hr’g Tr. 59:9-
62:12, June 1, 2010 [Dkt. No. 5961] (rejecting Mr. Shane Robley’s arguments); see also id. at
56:4-25, 62:13-64:24 (rejecting Mr. Deutsch’s arguments); see also New GM Opening Brief, at
40-50. Plaintiffs completely fail to identify any new fact or legal argument they would have
raised to object to the 363 Sale that was not already presented by others and considered but
rejected by the Court. 1d.; see, e.g., Paris Industries, 132 B.R. at 510 (“They have made no
showing that, if they had been notified and had appeared, they could have made any arguments
to dissuade the bankruptcy court from issuing its order that the assets be sold free and clear of all
claims.”).

The Court should reject the Accident Plaintiffs’ attempt to introduce a novel, and
unsupported concept of “prejudice” in the bankruptcy sale context. They argue prejudice
because “they were deprived of a meaningful day in court to argue the true state of affairs with

the knowledge that they were injured.” Accident Plaintiffs’ Brief, at 36. Cases such as Bartle

T It bears noting that in Chance, in reviewing the prepetition relationship test, the court stated that “[tJhere must be
some connection or nexus between the pre-petition relationship and the pre-petition conduct giving rise to the
claim.” Id., 367 B.R. at 706. The court then stated, “[i]n other words, the debtor’s prepetition conduct (i.e.
designing, manufacturing and selling an allegedly defective or dangerous product) must be the basis for liability.”
Id. Old GM’s designing, manufacturing and selling the allegedly defective vehicles is precisely the conduct that
gives rise to the claim of Plaintiffs (or their successors) against Old GM, and is a firm basis to enforce the Sale
Order and Injunction against them.
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refute their position. Clearly, there were lawyers at the Sale Hearing representing individuals
involved in pre-Sale accidents. The issue they presented was whether New GM should assume
their claims. Piling on more claims (such as Plaintiffs) would not have increased the likelihood
of the Governments assuming all pre-Sale accident claims. Indeed, at some point in the Sale
Hearing, they tried to argue (to no avail) the opposite. (i.e., the tort claims were sufficiently small
that the Governments should just assume them all). See Hr’g Tr. 157:15-165:19, June 30, 2009.%

The GUC Trust’s citation to In re Heiney, 194 B.R. 898 (D. Col. 1996) is irrelevant to the
due process/prejudice argument in the sale context. In Heiney, the court never addressed the
prejudice criteria and it was not a 363 sale case. As always, context is important. In Heiney, a
request was made for an extension of time to file a non-dischargeability complaint on behalf of a
known creditor whom the debtor had failed to provide any notice. The court in Heiney reversed
the denial of the time extension request based on the facts specific to that case.

Plaintiffs’ meritless contentions should be put in context. At the time of Old GM’s
bankruptcy, in the face of Old GM having to liquidate while being insolvent by billions of
dollars, Plaintiffs presumably contend that they would have wanted to make their tarnished GM-
brand argument (asserting an unsecured claim for monetary damages) at the 363 Sale Hearing.*
But for what purpose? To oppose the 363 Sale to seek a better deal knowing if the deal failed or
if the sale was delayed any further, they would get nothing? Others (like numerous state

attorneys general, consumer groups, plaintiffs lawyers, etc.), in the exact same position as

“8 It should not be forgotten that the Governments were insisting on a very firm and short deadline by which the
Court would have to approve the 363 Sale. See Gen. Motors, 407 B.R. at 484-85. If the deadline was not met, the
Governments reserved the right to withdraw their offer. The Court was not willing to play “Russian roulette.” See
id. at 493. Time was of the essence, and protracted creditor negotiations would have been unavailing. The
Governments were firm on the type of liabilities New GM was willing to assume, and the economic loss claims and
the pre-363 Sale accident claims asserted by Plaintiffs were not among them.

4 As of such time, the bankruptcy filing and uncertainty whether Old GM would liquidate had, in some respects

“tarnished” its brand already.
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Plaintiffs, tried that precise litigation strategy and failed. Judge Kaplan referenced this point
when he denied a stay of the Sale Decision sought by the Ad Hoc Committee of Asbestos
Personal Injury Claimants. See In re Gen. Motors Corp., No. M. 57(LAK), 2009 WL 2033079,
at *1 (S.D.N.Y. July 9, 2009) (“[T]his case evokes the old adage that one ought to be careful of
what one wishes. | say that because there is every reason to believe that the individuals the
Committee represents would be worse off, and certainly not better off, if it were to obtain a stay

than if a stay were denied.”).

1. REMEDIES THRESHOLD ISSUE: IF AREMEDY IS WARRANTED,
THE COURT SHOULD NOT REVOKE THE SALE ORDER AND
INJUNCTION, BUT INSTEAD SHOULD ALLOW PLAINTIFFS
TO SEEK A RECOVERY FROM THE PROCEEDS OF THE 363 SALE

Assuming arguendo that Plaintiffs can establish a due process violation that caused them
prejudice, which they cannot, revoking the Sale Order and Injunction as to Plaintiffs is not the
proper remedy. The cases Plaintiffs cite in support of that remedy are all distinguishable. For
the most part, those cases involved situations where the bankruptcy court’s order completely
extinguished the creditor’s property interest. Here, in contrast, Plaintiffs had no property interest
that was extinguished.® To the extent they had any claim, it was against Old GM and they
retained that claim after the 363 Sale.*

According to Plaintiffs, they are not seeking to vacate the Sale Order and Injunction; they
just do not want that Order to apply to them. But were the Court to strip New GM of the

protections contained in the Sale Order and Injunction, including the “no successor liability”

% The Sale Order and Injunction found that there was no viable successor liability claim. Even if it did exist, the

successor liability claim belonged to the bankruptcy estate, not Plaintiffs, and Old GM, as the holder of that claim
released it as part of the 363 Sale.

1 See Gen. Motors, 407 B.R. at 474 (“GM’s assets simply are being sold, with the consideration to GM to be
hereafter distributed to stakeholders, consistent with their statutory priorities, under a subsequent plan.”). This
principle was also recognized in the Chrysler case. See Wolff Opinion, at 22 (“The sale did not discharge any
liabilities; instead, it left some liabilities as obligations of Old Carco for resolution under a plan.”).
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finding, and expose it to substantial dollars of alleged claims, that is exactly the result that would
ensue. New GM has cited clear authority supporting the proposition that, in the Section 363 sale
context, where notice was provided, it is improper to revoke or void a sale order as to a single
creditor or certain group of creditors just because they did not receive adequate notice of the sale.
Rather, the appropriate remedy in such a situation is for those creditors to seek a recovery against
the proceeds of sale, just like other creditors of the debtor.> This remedy is consistent with
sound congressional policy of promoting finality for 363 sale orders, and protecting bona fide
purchasers like New GM. It serves to maximize the value of the bankruptcy estate for creditors,
and it prevents general unsecured creditors like Plaintiffs from unjustifiably catapulting
themselves into a more favorable position compared to similar-priority and even higher-priority
creditors.

Plaintiffs’ proposed remedy is as unworkable as it is improper. As courts have
recognized, it is not possible to exempt just some creditors from the reach of a sale order,
especially where (as here) the sale order was crafted to balance myriad competing interests and
the creditors claiming exemption are a large, amorphous class of claimants with as-of-yet
unquantifiable claims. Indeed, by approving an express integration clause in the Sale
Agreement, this Court recognized the impossibility of exempting just some claims and creditors
from the Sale Order and Injunction.®® Accordingly, if the Plaintiffs can demonstrate that Old GM
committed a due process violation that prejudiced Plaintiffs, the Court should hold that

Plaintiffs’ remedy is to seek a recovery from the proceeds of the sale.

%2 According to the Motors Liquidation Company GUC Trust Quarterly GUC Trust Reports As Of September 30,
2014, filed on November 12, 2014 [Dkt. No. 12997], as of September 30, 2014, the value of New GM Securities
held by the GUC Trust was approximately $1 billion. Id. at p. 11. This amount does not take into consideration a
distribution (valued at over $200 million) made by the GUC Trust in November, 2014, while the briefing on the
Four Threshold Issues was underway.

%% See Sale Order and Injunction, 1 69 (“The provisions of this Order are nonseverable and mutually dependent on
each other.”).
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A. Plaintiffs Seek To Avoid Their Burden Under Fed. R. Civ. P. 60(b)

As an initial matter, the Responses do not even attempt to satisfy the extraordinarily high
burden for seeking relief from an order under Fed. R. Civ. P. 60(b), which may be granted in
only the “most exceptional of circumstances” and cannot “impose undue hardship on other
parties.” See New GM Opening Brief, at 23 (citing, e.g., Mauro Motors Inc. v. Old Carco LLC,
420 Fed. App’x 89 (2d Cir. 2011)). Plaintiffs concede that the Fed. R. Civ. P. 60(b) standard is
the “standard applicable here.” Economic Loss Plaintiffs’ Opposition, at 64 n.71. Importantly,
Plaintiffs never explain how the remedy that they propose satisfies Rule 60(b); their proposed
remedy undoubtedly imposes an “undue hardship” on New GM, and they have not presented the
“most exceptional of circumstances.”

Plaintiffs also eventually concede, as they must, that courts have applied Fed. R. Civ. P.
60(b) in determining whether a sale order should be voided to remedy a due process violation.
Economic Loss Plaintiffs Opposition, at 64 & n.71. Plaintiffs, however, seek to distinguish those
cases on the basis that the courts allegedly did not have available the remedy of finding that the
sale order was unenforceable against the objecting party only because that would not have
granted such party “complete relief.” Economic Loss Plaintiffs” Opposition, at 64. Nothing in
their cited cases remotely support this distinction.

B. Plaintiffs’ Cases Are Inapposite And Do Not Mandate
Exempting Plaintiffs From The Sale Order And Injunction As A Remedy

Plaintiffs contend that voiding the Sale Order and Injunction as to them is the only proper
remedy for Old GM’s alleged violation of Plaintiffs’ due process rights. But, as discussed in
New GM'’s Opening Brief and Sections 111.C.1, 111.C.2 and I11.C.3 below, Plaintiffs’ proposed
remedy is improper. Only two possible remedies can be applied for a due process violation in

the context of a sale order: (1) voiding the entire sale and putting the parties all back to square
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one, or (2) allowing the claimant to proceed against the proceeds of the sale. See New GM
Opening Brief, at 52, 56; Factors” & Traders’ Ins. Co. v. Murphy, 111 U.S. 738, 742-43 (1884);
Cedar Tide Corp. v. Chandler’s Cove Inn, Ltd., 859 F.2d 1127, 1128 (2d Cir. 1988). The cases
Plaintiffs cite in support of their argument do not provide otherwise. Each of their cases is easily
distinguished.

The vast majority of the cases that Plaintiffs cite do not involve a 363 sale order at all, but
rather a plan discharge (or some other form of bankruptcy relief). See DPWN Holdings (USA),
Inc. v. United Air Lines, Inc., 747 F.3d 145 (2d Cir. 2014) (discharge); Arch Wireless, Inc. v.
Nationwide Paging, Inc. (In re Arch Wireless), 534 F.3d 76 (1st Cir. 2008) (discharge);
Waterman S.S. Corp. v. Aguiar (In re Waterman S.S. Corp.), 157 B.R. 220 (S.D.N.Y. 1993)
(discharge); City of New York v. N.Y., N.H. & H.R. Co., 344 U.S. 293 (1953) (discharge); In re
Savage Indus., 43 F.3d 714 (1st Cir. 1994) (injunction); Schwinn Cycling & Fitness Inc. v.
Benonis, 217 B.R. 790 (N.D. Ill. 1997) (plan confirmation). In those circumstances, the remedy
is fashioned against the party who caused the notice deficiency and is seeking to have the claim
against it extinguished.

Manville IV is inapposite in that the court in that case held that the settlement order in the
plan could not bar claims against the non-debtor insurer that the plan injunction did not
contemplate. Manville 1V is also distinguishable because there was an utter lack of notice in the
case. See Manville 1V, 600 F.3d at 151. Koepp v. Holland, No. 13-4097, 2014 U.S. App. LEXIS
22108, at *5-6 (2d Cir. Nov. 21, 2014), was decided for a similar reason (no notice given to
easement holder whose interest appeared in the real property records and was therefore a known
creditor entitled to actual notice). The same is true for Savage Industries, 43 F.3d at 722 (no

notice whatsoever given to creditor, not even an attempt to provide notice—debtor had
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“dispense[d] with all notice and opportunity to be heard on the part of potential claimants”) and
Polycel, 2006 WL 4452982, at *8 n.6 (“The issue in this case is the lack of notice, not the
adequacy.”).>* And, certain of Plaintiffs’ cases were not decided in the bankruptcy context at all,
nor did they even address the issue of what is the proper remedy for a due process violation in a
sale context. See Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950) (non-
bankruptcy context; no discussion of remedy for due process violation); Richards v. Jefferson
Co., 517 U.S. 793, 798 (1996) (non-bankruptcy context; issue related to claim preclusion);
Mennonite Bd. of Missions v. Adams, 462 U.S. 791, 800 (1983) (non-bankruptcy context; no
discussion of remedy for due process violation).*

The Sale Order and Injunction entered in this case presents different considerations. This
is not a situation where a remedy can be fashioned against the good-faith purchaser, who was not
responsible for the alleged notice infraction. As properly reflected in Lehman, “the Court views
final Sale Orders and Injunctions as falling within a select category of court orders that may be
worthy of greater protection from being upset by later motion practice.” In re Lehman Bros.
Holdings Inc., 445 B.R. 143, 149-50 (Bankr. S.D.N.Y. 2011), aff’d in part and rev’d in part on
other grounds, 478 B.R. 570 (S.D.N.Y. 2012), aff’d, 761 F.3d 303 (2d Cir. 2014). Allowing for
the revocation of a 363 sale, either in whole or in part, years after its consummation would
jettison well-established policies promoting asset purchases, which are necessary to maximize

the value of the bankruptcy estate for creditors and appropriately prioritize creditor recovery.

% Polycel is also distinguishable because it involved a 363 sale that purported to sell property that did not belong to
the debtor.

% In re Ritchie Risk-Linked Strategies Trading (Ir.) Ltd., 471 B.R. 331 (Bankr. S.D.N.Y. 2012), is cited for the
proposition that Plaintiffs should not be bound by the Sale Order and Injunction because of improper notice. See
GUC Trust Br., at 19. Although that case did involve a sale order, the language cited by Plaintiffs was clearly dicta
because the court there found that the allegedly aggrieved creditor received proper notice of the sale and that there
was no due process violation. Ritchie Risk-Linked Strategies, 471 B.R. at 338.
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The discharge cases, in particular, are inapposite in the context of a 363 sale. See Molla
v. Adamar of N.J., Inc., No. 11-6470 (JBS/KMW), 2014 WL 2114848, at *4 (D. N.J. May 21,
2014) (distinguishing discharge cases in holding that 363 buyer who purchased assets “free and
clear” cannot be held liable for the claims of a creditor who did not have notice of the sale). As
noted above, in a discharge case, the creditor’s property right is entirely extinguished by the
discharge order; in contrast, property rights in a sale order are generally not extinguished but,
like here, are transferred to the sale proceeds. The focus of the discharge case, for notice
purposes, is the liability at issue. In a 363 sale, for notice purposes, the focus is on the propriety
of the sale and the sale terms.

Thus, unlike the situation here where creditors with economic loss claims like Plaintiffs
can seek to recover against the proceeds of the bankruptcy sale (just like other creditors), there
are no sale proceeds in a discharge case against which a creditor allegedly deprived of due
process can recover. Unlike a 363 sale order, a discharge “destroys” the creditor’s claim, and
there is no alternative remedy for a due process violation in such cases other than non-
enforcement of the discharge order as to the aggrieved creditor. See, e.g., City of New York, N.H.
& H.R. Co., 344 U.S. at 294 (“reorganization of [a] railroad under § 77 of the Bankruptcy Act
destroyed and barred enforcement of liens which New York City had imposed on specific parcels
of the railroad’s real estate for street, sewer and other improvements”); Arch Wireless, 534 F.3d

at 83 (discharge would have “abolishe[d] the property rights of [the] creditors” in question).®®

% Notably, in DPWN Holdings, 747 F.3d at 150, 153 (a plan discharge case), although the court said that “a claim
cannot be discharged if the claimant is denied due process because of lack of adequate notice,” that was dicta, as the
court did not find a due process violation or fashion a remedy for any such violation, but rather “remand[ed] for
further consideration.” The matter was remanded to determine if a claimant (DPH) had knowledge or reasonably
could have obtained knowledge of the debtor’s (United) alleged antitrust violations prior to confirmation of the
debtor’s plan. Unlike here, DPWN Holdings concerned a tension between the enforcement of two federal laws
(bankruptcy law and antitrust law). In addition, the Second Circuit specifically stated that the “issue here is not
whether the known facts would have permitted pleading a sufficient antitrust claim outside of bankruptcy, but only
whether such a claim could have been filed within a bankruptcy proceeding where the “fresh start’ principle operates
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The same reasoning applies to cases involving a 363 sale order where the sale order
purported to completely extinguish a property right of the creditor—one that arguably could
never be covered by the 363 sale proceeds. See Compak Cos., LLC v. Johnson, 415 B.R. 334,
342 (N.D. I11. 2009) (patent license extinguished); Polycel Liquidation, 2006 WL 4452982, at
*11 (right to proprietary pool molds belonging to claimant, not the debtor, extinguished);
Doolittle v. Cnty. of Santa Cruz (In re Metzger), 346 B.R. 806, 819 (Bankr. N.D. Cal. 2006)
(county’s right to enforce affordable housing covenant requiring owner of real estate
development to make certain units available at low cost extinguished). Here, the 363 Sale did
not “destroy” any creditor claims; instead, it converted Old GM’s assets into a pool of cash and
other consideration that would later, through the plan process, be allocated to creditors.

For example, in Compak, the creditor who allegedly did not receive notice held a license
to a patent owned by the debtor. The sale order in that case entirely extinguished the creditor’s
patent license. 415 B.R. at 343. Because the creditor would have no alternative remedy for the
loss of the patent license (a unique property interest), and because the “Bankruptcy Code
contains special protections for patent licensees,” the court held that the sale order could not be
enforced to terminate the creditor’s license. Id.

Likewise, in Polycel, the sale order purported to extinguish an un-notified creditor’s
ownership interests in proprietary “molds” used in constructing swimming pools. 2006 WL
4452982, at *11. In holding the sale order inapplicable to this creditor, the court stressed that (i)
“[t]he Molds are unique,” (ii) the “debtor did not own” the molds, (iii) the creditor “has a strong
interest in regaining ownership of the Molds as they are a significant part of the company’s

assets,” (iv) “the Molds were not listed on the appraisal” documents that the buyer reviewed

to channel all “claims’ broadly defined by the Bankruptcy Code, into a forum well suited to determine whether such
claims deserve exploration and adjudication.” 1d. at 152.
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when considering the purchase, (v) the buyer explicitly purchased the debtor’s assets “subject to
the rights of third party persons who [(like the creditor there)] can prove an unencumbered
ownership interest in same,” (vi) no sale proceeds would be available to compensate the creditor,
and (vii) the molds would be “useless” in the hands of the buyer because the buyer and creditor
would no longer be doing business together. 1d.  The court observed further that it had
fashioned this remedy “based upon the unique factual matrices underlying” the dispute and that it
arrived at this remedy after “weighing [the relevant] factors.” Id.; see also Metzger, 346 B.R. at
819 (where sale order purported to extinguish county’s right to enforce affordable housing
covenant requiring owner of real estate development to make certain units available at low cost,
court held that county was not bound by sale order because there was no alternative remedy—
monetary compensation to the county was not a viable remedy given the nature of the county’s
lien); Koepp v. Holland, No. 13-4097, 2014 U.S. App. LEXIS 22108, at *8-9 (2d Cir. Nov. 21,
2014) (finding non-enforcement remedy appropriate as to claimant whose easement could not be
extinguished by the sale).

Similarly, in other cases that Plaintiffs cite involving a 363 sale, the court did not void the
sale order itself—partially or otherwise—because the sale order did not preclude the claims at
issue. Contrary to Plaintiffs’ contention, these cases do not hold that a creditor deprived of due
process must be excepted from the terms of the sale order; they simply held that the creditor’s
claims survived and could be pursued against the purchaser. And that is because of the common-
sense notion that a creditor cannot be bound by an order that did not address its interests in the

first place.”” For example, as discussed above, in Savage Industries, the terms of the sale that

% As addressed above, Manville IV deals with an order approving a settlement rather than a 363 sale order and
involved a situation where orders approving a settlement between the estate and its insurer several years earlier were
interpreted to preclude Chubb’s direct claims against Travelers. Chubb, who challenged the settlement order for
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barred the claimant’s successor liability claim against the purchaser were privately negotiated
subsequent to the sale order; they were not court-approved, and never addressed successor
liability. 43 F.3d at 717. Thus, there was nothing in that sale order to revoke or unwind under
Rule 60(b). The order that the Savage Industries court ultimately determined was not
enforceable as to the claimant was the bankruptcy court’s subsequent injunction of the claimant’s
prosecution of successor liability claims. The court there did not determine that the sale order
was unenforceable as to the claimant; it merely held that its successor liability claims survived
under those facts.

Likewise, in Metal Foundations Acquisition, LLC v. Reinert (In re Reinert), 467 B.R.
830, 831-32 (Bankr. W.D. Pa. 2012), the court specifically stated that the basis for its decision
that the un-notified creditor was not bound by the sale order was that there was no determination
made in connection with the sale order that the property at issue (domain names) was actually
owned by the estate: “Nothing in the Sale Motion itself sought a determination or declaratory
judgment that the bankruptcy estate actually owned the unspecified domain names at issue. As a
result, Baha is not bound by the terms of the order approving the Sale Motion (because there is
no affirmative relief contained in it which consists of a determination of Baha’s rights vis-a-vis
the estate’s interest).” Id. at 832.

And, as discussed in New GM’s Opening Brief, the decision in Grumman is inapposite
because it involved “future” claims by claimants who were unidentifiable at the time of the sale
order and who had no relationship with the debtor. 467 B.R. at 706-07. These future claims
were not viewed as “claims” under the Bankruptcy Code. Id.; see also Schwinn Cycling &

Fitness Inc. v. Benonis, 217 B.R. 790 (N.D. Ill. 1997) (same). Of course, that issue is not present

lack of notice, did not hold a claim against the estate and instead sought to pursue its own claim based on the
independent wrongdoing of Travelers. See 600 F.3d at 153.
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in this case because New GM assumed the Grumman type claim (i.e., a post-sale accident
claim).®® Moreover, Plaintiffs concede that their Pre-Sale Consolidated Complaint claims are not
future claims, thus rendering Grumman entirely inapplicable. And, with respect to their Post-Sale
Consolidated Complaints, while Used Car Purchasers were not known as of the 363 Sale, they
are nevertheless not future creditors in the manner discussed in Grumman. The original owners
of the used vehicles were known to Old GM and they had a legal relationship with Old GM.
When Used Car Purchasers bought their Old GM vehicles, that did not create a new legal
relationship with New GM. In other words, a Retained Liability remained so, notwithstanding
any subsequent transfer of an Old GM vehicle.

Moreover, all of Plaintiffs’ cases involve either a single creditor or a very limited number
of creditors. They do not, as here, involve a purported class of claimants with as-of-yet
unquantifiable claims. There are over 140 class action lawsuits currently pending against New
GM, with more being filed. Potentially millions of Old GM vehicle owners purport to assert
economic loss claims against New GM. If excepting a single creditor from the Sale Order and
Injunction would effectively rewrite the Order, as the Court held in Parker v. Motors Liquidation
Co. (In re Motors Liquidation Co.), 430 B.R. 65, 81-82 (S.D.N.Y. 2010) (finding that rewriting
terms of Sale Order to place on New GM responsibility to pay Parker would “knock the props
out from under the authorization for every transactions that have occurred since the sale was
consummated”), there can be no doubt that excepting this large amorphous class from the Sale
Order and Injunction would do so as well. The entire package of consideration for the 363 Sale

was extensively negotiated and finalized on the condition that New GM would be responsible

%8 For this reason, the GUC Trust’s reliance on In re Kewanee Boiler Corp., 198 B.R. 519 (Bankr. N.D. Ill. 1996) is
also misplaced. There, the claimant was injured by an allegedly defective boiler many months after the debtor’s
plan was confirmed, and the debtor had made no attempt to provide future tort creditors with a special
representative. In contrast, here, New GM agreed to assume these types of post-sale accident product liabilities.
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only for “Assumed Liabilities"—not the unquantifiable potential liabilities for the alleged
economic loss claims at issue here. Converting these alleged claims against Old GM into
“Assumed Liabilities” would rewrite the Sale Agreement.

C. Plaintiffs’ Proposed Remedy Would Be Improper In This Case

1. Plaintiffs’ Proposed Remedy Is At Odds With Governing Case Law

Plaintiffs” requested remedy—a “determination that [Plaintiffs] are not bound by [the]
terms [of the Sale Order]” but that other creditors continue to be bound by it—should be
rejected. Accident Plaintiffs’ Brief, at 41. Contrary to Plaintiffs’ contention, ample governing
precedent, including long-standing Supreme Court precedent, provides that Plaintiffs’ proposed
remedy is inappropriate in the circumstances of this case. The Supreme Court addressed this
issue in Factors’ & Traders’ Insurance Co. v. Murphy, 111 U.S. 738 (1984). Like Plaintiffs
here, the creditor there argued “[t]hat the [free and clear] sale under the order in bankruptcy was
not binding on her, because she was not made a party to the proceeding and had no notice of it,
while it was binding on all the other lienholders whose liens were thereby discharged.” Id. at
740 (emphasis added). The Court rejected that proposed remedy as untenable. Id. at 741 (“[1]t is
impossible to shut one’s eyes to the injustice of the [creditor’s remedy].”). As the Court
explained, the creditor could not “affirm th[e] sale as free from all incumbrances except her own,
thereby assuming the benefit of a decree to which she was not a party [for lack of notice], while
denying its obligation on herself, without which the decree would not have been made.” Id. at
743. The Court concluded, therefore, that the creditor’s proposed partial revocation remedy was
improper: “[I]t is not possible . . . to hold that this sale discharged part of the liens against the

property, and increased thereby the value of other liens at the expense of the purchasers.” Id.
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Likewise, numerous other courts have rejected a creditor’s attempt to be treated as
exempt from a 363 sale order. See, e.g., Douglas v. Stamco, 363 F. App’x 100, 102 (2d Cir.
2010) (rejecting plaintiff’s attempt to assert successor-liability claim against buyer as contrary to
the sale order); In re Trans World Airlines, Inc., 322 F.3d 283, 292-93 (3d Cir. 2003) (holding
that “[t]o allow claimants to assert successor liability claims against [the buyer] while [applying
the sale order to] other creditors . . . would be inconsistent with the Bankruptcy Code’s priority
scheme™); In re Fernwood Markets, 73 B.R. 616, 621 (Bankr. E.D. Pa. 1987) (holding that a sale
order cannot simply be held inapplicable to creditor who did not receive notice of sale; sale order
cannot “be valid, or ‘reaffirmed,” as to one lienholder and not to another”);* Molla, 2014 WL
2114848, at *5 (rejecting creditor’s argument that he should be exempt from sale order because
he did not receive notice of sale); see also Morgenstein, 462 B.R. at 497 (rejecting creditor’s
argument that “the Court can cherry pick, or otherwise choose, the components of [a]

confirmation order that the Court desires to revoke”).

Plaintiffs try to distinguish Douglas, Trans World and Molla on the basis that these cases
did not involve due process violations. For starters, Plaintiffs are incorrect as to Molla, which
involved inadequate due process notice to a creditor. Molla, 2014 WL 2114848, at *2
(“Plaintiffs emphasized that . . . they never received adequate due process notice of the
bankruptcy proceedings.”). And although Douglas and Trans World did not involve due process
violations, those cases amply support the broader point that selective non-enforcement of a 363

sale order is an improper remedy regardless of the context.

% The GUC Trust incorrectly states that “no Court in the Second Circuit has embraced th[e] aspect of Fernwood”
rejecting a partial revocation remedy. GUC Trust Brief, at 36 n.16. Not only did the Supreme Court reject a partial
revocation remedy in Factors’ v. Murphy, by which courts in this Circuit are bound, but the Second Circuit
prohibited a creditor from evading a 363 sale order in Douglas v Stamco. In any event, as shown above, none of the
cases the GUC Trust cites as authorizing a partial revocation remedy control the remedy question here.
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Finally, Plaintiffs cannot have it both ways. They seek to obtain the benefits that New
GM agreed to provide under the Sale Agreement (i.e., the repair obligation under the recall
covenant) but avoid the other provisions of the Sale Order and Injunction. That clearly is not
appropriate under any circumstance, but is especially unfair to New GM, a good-faith purchaser

for value who was never responsible for any alleged due process violation.

2. Plaintiffs’ Proposed Remedy Would
Impermissibly Rewrite The Sale Order And Injunction

Independently, the Sale Order and Injunction expressly prohibits the partial revocation
remedy that Plaintiffs seek. As explained in the New GM Opening Brief, the Sale Order and
Injunction’s integration clause provides that all of its terms are non-severable and mutually
dependent on each other, and it prohibits changing or partially revoking the Order’s terms. See
New GM Opening Brief, at 25, 51, 55 (citing Sale Order and Injunction, { 69). Plaintiffs” only
response is that exempting certain creditors from the Sale Order and Injunction (which they
request) is somehow materially different from changing that Order (which they concede is
impermissible). See Accident Plaintiffs’ Brief, at 41-43 (stating these are “two distinct
concepts”).® This is formalistic double-talk. There is no difference between partially
revoking/amending the Sale Order and Injunction so as to render it inapplicable as to certain

creditors and entering an order holding the Sale Order and Injunction inapplicable to those

8 plaintiffs cite In re Johns-Manville Corp., 759 F.3d 206 (2d Cir. 2014) (“Manville V), in support of their
argument that exempting certain claimants from a sale order does not amount to rewriting that order. But Manville
V only concerned whether certain conditions precedent had been satisfied in connection with a previous agreement.
One of those conditions concerned whether the breadth of an injunction met the requirements in the parties’
agreement. The insurer (Travelers) argued that, based on the Second Circuit’s holding in Manville 1V, the condition
did not occur because Chubb was permitted to maintain a suit against Travelers. Id. at 216-18. The Second Circuit
disagreed, reasoning that sophisticated parties would not have bargained for an impermissible injunction. Id. at 215-
16. Here, in contrast, the Sale Order and Injunction can be enforced to bar Plaintiffs’ claims against New GM
consistent with due process. A 363 Sale is different than a plan injunction which extinguishes the claim. Moreover,
Plaintiffs concede they are not future claimants. As a result, Manville V in no way supports Plaintiffs” argument that
exempting claimants from a sale order (especially a large amorphous class of claimants like Plaintiffs here) does not
constitute an amendment or partial revocation of the order.
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creditors. In both situations, the effect is the same—to remove the Plaintiffs’ claims from the
scope of the Order. See Parker, 430 B.R. at 81 (holding that plaintiff’s request that he be
exempted from Sale Order and Injunction was the same as a request that “the terms of a carefully
negotiated [Sale Order] be rewritten to place on New GM the responsibility to pay [him]”)
(emphasis added)); Campbell v. Motors Liquidation Co. (In re Motors Liquidation Co.), 428
B.R. 43, 60-62 (S.D.N.Y. 2010) (refusing to enter order that would “rewrite,” “unravel,” or
“carve out” any provisions from the “integrated terms of this extensively negotiated
transaction”); New GM Opening Brief, at 25, 54-55;% cf. Morgenstein, 462 B.R. at 504 (“The
Morgenstein Plaintiffs further contend, or at least imply, that they are not seeking ‘partial
revocation,” but instead are seeking ‘limited revocation,” or ‘carefully crafted’ revocation. That
is simply a play on words. Aside from the lack of distinction in any of the alternative
euphemisms that the Morgenstein Plaintiffs choose to describe the relief they seek, the
underlying goal, and problem, remains the same.”).

3. Plaintiffs’ Proposed Remedy Would Give Them An Improper Windfall

Plaintiffs also fail to meaningfully respond to New GM’s argument that allowing
Plaintiffs to partially revoke the Sale Order and Injunction, while continuing to enforce that
Order against other creditors, would give Plaintiffs an improper windfall. See New GM Opening
Brief, at 55 & n.25. As the court in Fernwood explained:

[A]llowing [a creditor who did not receive notice of a 363 sale] to . . . pursue a

claim against the [buyer] while requiring other lienholders, who may be senior to

[that creditor], to resort to the sale proceeds just because of the fortuitous

circumstance that [this creditor] failed to get proper notice of the sale would be
to provide [the creditor] with an unjustified and unjustifiable windfall.

8 plaintiffs say Campbell and Parker are not the law of the case because that doctrine “applies within the confines
of one action only and does not apply to new proceedings.” Economic Loss Plaintiffs’ Opposition, at 68 n.76. This
argument, however, is at odds with the Second Circuit’s decision in In re PCH Associates, 949 F.2d 585, 592 (2d
Cir. 1991), which held that “[w]hile the [law of the case] doctrine is ordinarily applied in later stages of the same
lawsuit, it also has application to different lawsuits between the same parties.”
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73 B.R. at 621; see also Douglas, 363 F. App’x at 102 (holding, in 363 sale case, that
“[a]llowing the plaintiff to proceed with his tort claim against [the buyer] would be inconsistent
with the Bankruptcy Code’s priority scheme because plaintiff’s claim is otherwise a low-priority,
unsecured claim”); Trans World, 322 F.3d at 292 (same). Plaintiffs’ only response is to claim
that they “did not choose to have their due process rights violated.” Accident Plaintiffs’ Brief, at
46-47. Plaintiffs miss the point. Neither did New GM seek to enter into a transaction where it
did not obtain what it bargained for. The issue is not whether Plaintiffs chose to have their due
process rights violated, but whether the remedy they propose for that alleged violation would
give them an unjustified windfall in violation of the Bankruptcy Code’s priority scheme. As
expressly held in Fernwood, Douglas, and Trans World, Plaintiffs’ proposed remedy would do
exactly that.

D. Plaintiffs’ Remedy Should Be To Seek A Recovery From The
Proceeds Of The Sale, Just As Other Creditors Of Old GM Have Done

As a general matter, where a debtor fails to give a creditor notice of a 363 sale in
violation of due process, the court may grant the creditor one of two remedies: (1) in extreme
circumstances where no notice is provided, the court may void the entire sale, place all the
parties back to square one and do it over, thereby enabling the un-notified creditor to participate
in a proper sale proceeding, or (2) the court may allow the creditor to seek a recovery from the
proceeds of the sale. See New GM Opening Brief, at 52, 56; see Factors, 111 U.S. at 742-43;
Cedar Tide, 859 F.2d at 1128; Fernwood, 73 B.R. at 621.

1. Plaintiffs Do Not Seek The Remedy Of Voiding The
Entire Sale, And That Remedy Is Unavailable In Any Event

Plaintiffs have not requested, and indeed have disavowed, the remedy of voiding the
entire sale to New GM, and for good reason. As New GM aptly demonstrated in its Opening

Brief, at this late date, it would not be possible to “undo” the 363 Sale, and any challenge
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seeking to overturn the Sale Order and Injunction is equitably moot. See New GM Opening
Brief, at 24-25, 54; see also Parker, 430 B.R. at 80-83 (“[T]he 363 Transaction . . . has been
consummated, with all of the attendant consequences of transferring and transforming a
multibillion dollar enterprise, including its relationship to third parties, governmental entities,
suppliers, customers and the communities in which it does business. The doctrine of equitable
mootness thus applies.”); In re BFW Liquidation, LLC, 471 B.R. 652, 673 (Bankr. N.D. Ala.
2012).%2 Thus, because the remedy of voiding the entire sale is off the table, the proper remedy
for any due process violation in this case is to allow Plaintiffs to pursue a recovery against the
proceeds of the sale.

2. Allowing Plaintiffs To Pursue A Recovery Against
The Sale Proceeds Is A Proper And Adequate Remedy

Contrary to Plaintiffs” argument, there is ample authority for the proposition that, where a
creditor fails to receive constitutionally adequate notice of a 363 sale, the proper remedy is to
permit the creditor to pursue a recovery against the proceeds of the sale. See New GM Opening
Brief, at 56. Indeed, the two Circuit Courts of Appeals to have considered the issue have
approved this remedy. Conway v. White Trucks, 885 F.2d 90, 96-97 (3d Cir. 1989); In re
Edwards, 962 F.2d 641, 643-45 (7th Cir. 1992). In Conway, the Third Circuit rejected the
argument that a creditor in a bankruptcy sale case “should be able to sue [the buyer], despite the
availability of a remedy against [the debtor], because he had no notice of any of the relevant

bankruptcy proceedings.” 885 F.2d at 96. The Court explained that “if [the creditor’s] notice

62 Remarkably, the Economic Loss Plaintiffs contend that the BFW Liquidation opinion “was not a sale “free and
clear’ of liens and interests under Section 363(f), and thus did not implicate the due process standard from Mullane.”
Economic Loss Plaintiffs’ Opposition, at 66. The BFW Liquidation decision did arise from a section 363(f) sale of
numerous grocery stores’ assets along with the assignment and assumption of a large number of store leases as noted
not only in the opinion itself but also in the court’s docket. 471 B.R. at 669-674. Notably, the name of the debtor
and the case had to be changed from Bruno’s Supermarkets, LLC to BFW Liquidation because the 8363(f)
purchaser, Southern Family Markets, bought the debtor’s name. Moreover, the alleged creditor argued that she had
not received proper notice and thus could maintain an action against the good faith purchaser. The court easily
rejected that remedy. Id.

51

349



BANKRUPTCY 2016: VIEWS FROM THE BENCH

09-50026-reg Doc 13048 Filed 01/16/15 Entered 01/16/15 16:39:09 Main Document
Pg 64 of 91

argument is meritorious, then he had a remedy against [debtor] and the imposition of successor
liability on [buyer] is inappropriate as a matter of law.” Id. at 97 (emphasis added). So too
here. Even assuming Plaintiffs did not receive adequate notice of the 363 Sale, they had a
remedy against the proceeds of the sale, and the imposition of successor liability on New GM—a
bona fide purchaser of Old GM’s assets—is “inappropriate as a matter of law.” 1d.%

Likewise, in Edwards, the Seventh Circuit held that a secured creditor who failed to
receive notice of a 363 sale could not pursue a claim against the bona fide purchaser, but could
pursue a recovery against the proceeds of the sale. See 962 F.2d at 643-45. As Judge Posner
explained, “[t]he law balances the competing interests but weighs the balance heavily in favor of
the bona fide purchaser.” Id. at 643.% Edwards recognized that voiding a 363 sale order as to an
un-notified lienholder would chill asset sales, undermining the policy objectives underlying the
Bankruptcy Code to maximize the value of a bankrupt estate for creditors and to appropriately
prioritize creditor recovery. See id. at 643-44; see also In re Lehman Bros. Holdings, Inc., No.
08-13555, 2014 WL 7229473, at *13 (S.D.N.Y. Dec. 18, 2014) (“Strong policy reasons exist to
protect a purchaser of [bankruptcy] estate assets from future litigation costs.”). That is why
Section 363(m) expressly prohibits modification of an un-stayed sale order on appeal for a good
faith purchaser. While Plaintiffs contend that Section 363(m) policy considerations are
inapplicable here because that Code section applies only to appeals, remarkably, the case they
cite to support their argument—Tri-Cran, Inc. v. Fallon (In re Tri-Cran, Inc.), 98 B.R. 609

(Bankr. D. Mass. 1989)—stands for the exact opposite proposition. Economic Loss Plaintiffs’

8 It is irrelevant whether Plaintiffs now, as compared to just after the 363 Sale, had a remedy against Old GM and
the 363 Sale proceeds. New GM was not responsible for how the 363 Sale proceeds were disbursed by Old GM.

8 Although the decision in Citicorp Mortgage, Inc. v. Brooks (In re Ex-Cel Concrete Co.), 178 B.R. 198 (9th Cir.
B.A.P. 1995), contained dicta critical of Edwards, the holding in that decision is fully consistent with Edwards. The
buyer in Ex-Cel Concrete was not a bona fide purchaser (id. at 201-02 & n.6), and Edwards was clear that its
holding applied only to bona fide purchasers (like New GM). Likewise, Polycel is distinguishable because, among
other things, the debtor there had no right to sell the claimant’s property.
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Opposition, at 69. Though Tri-Cran stated that Section 363(m) itself did not apply because the
issue was not brought on an appeal but rather pursuant to a Fed. R. Civ. P. 60 motion,® the court
explicitly held that the policy underlying Section 363(m) nonetheless applied and then rejected
the claimant’s attempt to void the sale order:

Nonetheless, the policy [Section 363(m)] implements is as relevant and as

applicable to a motion to set aside a sale as it is to an appeal from an order

authorizing a sale. In deciding whether to grant the equitable relief the Trustee

seeks, the Court recognizes that the finality of bankruptcy sales serves an

important policy of the Bankruptcy Code. Therefore, even if section 363(m) does

not itself apply to the Trustee’s cause of action, the policy and the rule it states

must be respected. The Court cannot and will not vacate the sale to Fallon, which

was not stayed, unless the Trustee alleges and proves that Fallon was not a
purchaser in good faith.

Tri-Cran, Inc., 98 B.R. at 618 (emphasis added). In light of the court’s holding in Tri-Cran—
that is, that the policy underlying Section 363(m) holds true, even outside of the appeal
context—it is clear that Section 363(m) can be considered in fashioning an appropriate remedy
for inadequate notice of a 363 sale. See also Edwards, 962 F.2d at 645 (“The strong policy of
finality of bankruptcy sales embodied in section 363(m) provides, in turn, strong support for the
principle that a bona fide purchaser at a bankruptcy sale gets good title[, and t]he policy would
mean rather little if years after the sale a secured creditor could undo it by showing that . . . he

hadn’t got notice of it.”).*

8 Plaintiffs tap dance around what statutes, procedural or otherwise, apply. To avoid the burden under Fed. R. Civ.
P. 60(b), they claim resort to Fed. R. Civ. P. 60(b) is unnecessary. But to avoid cases holding that Section 363(m)
prohibits the invalidation of a sale order, even in the wake of a due process violation, they cite cases saying Section
363(m) is inapplicable where a motion is brought under Fed. R. Civ. P. 60(b). They have created a “Catch-22”
situation for themselves.

% The GUC Trust attacks a straw-man when it accuses New GM of arguing that its proposed remedy should be
adopted because bankruptcy policy objectives should “supplant” the Due Process Clause. GUC Trust Brief, at 38.
New GM argues nothing of the sort. What GM does argue is that allowing Plaintiffs to pursue a recovery against
the proceeds of the sale is an adequate and appropriate remedy for the alleged due process violation, as numerous
courts have determined. New GM notes further that bankruptcy policy objectives fully support this remedy and,
conversely, is contrary to Plaintiffs’ proposed partial revocation remedy.
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In keeping with Conway, Edwards and the bankruptcy policy objectives outlined above,
other courts agree that recovering against the proceeds of a bankruptcy sale is an appropriate
remedy for a due process violation. See, e.g., Factors’, 111 U.S. at 742 (due process violation
can be remedied by allowing creditor “to accept such a part of the sum for which the property
sold as her two notes would entitle her to”); Molla, 2014 WL 2114848, at *4-5 (holding that 363
sale order barred creditor’s claim against buyer despite fact that creditor did not get notice of
sale); Fernwood, 73 B.R. at 621 (creditor who did not receive notice may “attempt to attach its
lien to the proceeds” of the 363 sale).

Although the Second Circuit has yet to expressly weigh in on this exact remedy question
(see Lehman Bros., 2014 WL 7229473, at *11 n.16 (noting “[t]his question is open in our
Circuit”)),* there is every reason to believe that it would agree with Conway, Edwards and the
other cases cited above. Indeed, in MacArthur, the Second Circuit declared that recovering
against the proceeds of a bankruptcy sale provides an aggrieved creditor with an adequate
remedy: “It has long been recognized that when a debtor’s assets are disposed of free and clear
of third-party interests, the third-party is adequately protected if his interest is assertable against
the proceeds of the disposition.” MacArthur, 837 F.2d at 94 (emphasis added).

Contrary to Plaintiffs’ contention, affording the recognized remedy to Plaintiffs is not
inequitable at all. Absent the 363 Sale, Plaintiffs would have had to pursue a recovery against
Old GM’s assets, and would have recovered nothing. By virtue of the 363 Sale, Old GM
captured its going concern value to provide a meaningful recovery for its creditors. See, e.g.,

Edwards, 962 F.2d at 642; Paris Indus., 132 B.R. at 510 (“[T]he liquidation of the assets and

67 As demonstrated above, and as reflected in the Southern District of New York’s recent Lehman Brothers
decision, Plaintiffs are wrong that the remedy question in this case is controlled by either the Second Circuit’s
Manville IV decision or Koepp.
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their replacement with cash . . . has not affected [the creditors’] ability to recover on their
claim.”); see also Wolff Opinion, at 22.

Moreover, Plaintiffs do not contend that the sale price was inadequate, and the Sale
Agreement provides for an upward adjustment to the purchase price if allowed claims exceed

$35 billion. Thus, Plaintiffs have a remedy against the Old GM bankruptcy estate.

I11.  OLD GM CLAIM THRESHOLD ISSUE: CLAIMS ASSERTED
IN THE CONSOLIDATED COMPLAINTS ARE RETAINED
LIABILITIES OF OLD GM AND NOT ASSUMED LIABILITIES OF NEW GM

The Old GM Claim Threshold Issue is limited to (i) successor liability claims asserted in
the Pre-Sale Consolidated Complaint, (ii) economic loss claims asserted in the Post-Sale
Consolidated Complaint relating to vehicles or parts originally sold by Old GM, and (iii) damage
demands (including punitive damages) asserted in the Post-Sale Consolidated Complaint to the
extent predicated on Old GM’s conduct.®

Plaintiffs’ Consolidated Complaints are the operative documents that govern the Old GM

Threshold Issue.®® The GUC Trust’s Brief raises claims and legal theories that are not asserted in

% The Pre-Closing Accident Plaintiffs never briefed the Old GM Claim Threshold Issue and thus concede that,
assuming there was no due process violation relating to the Sale Order and Injunction as it applied to their claims,
the claims asserted in the Pre-Closing Accident Cases are Retained Liabilities and cannot be asserted against New
GM.

Similarly, the Economic Loss Plaintiffs never briefed the viability of the Pre-Sale Consolidated Complaint in the
event the Court finds (as it should) that there was no due process violation as it applied to their claims. Thus, they
concede that if the Court’s prior ruling on “no successor liability” remains the law of the case (as it has been for the
last five and half years), the claims asserted in the Pre-Sale Consolidated Complaint are Retained Liabilities and
cannot be asserted against New GM.

% In the MDL, Judge Furman entered Order No. 29 on December 18, 2014, which, among other things, dismissed

without prejudice all economic loss allegations and claims not then included in the Consolidated Complaints, with
the right of plaintiffs to seek leave of the District Court to reinstate their allegations or claims upon a showing of
good cause within 14 days of dismissal. Order No. 29 Regarding the Effect of the Consolidated Complaints, In re
Gen. Motors LLC Ignition Switch Litig., 1:14-md-02543-JMF (S.D.N.Y. Dec. 18, 2014) [Dkt. No. 477] (Reply
Appendix, Exh. “H”). The deadline to seek reinstatement has passed, and the only plaintiffs to seek reinstatement
are those represented by Mr. Peller. New GM reserves the right to seek further relief from this Court in the event
additional claims are later added to the Consolidated Complaints.
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the Consolidated Complaints.  Their contentions (as a non-party to the Consolidated
Complaints), which contradict the legal theories presented by Plaintiffs, should be disregarded.

In its Opening Brief, New GM explained why the Sale Agreement allocated all
obligations related to Old GM vehicles and parts. See New GM Opening Brief, § I1l. There was
nothing further to be addressed after the 363 Sale. The Sale Agreement specifies the limited
categories of Assumed Liabilities; everything else, by definition, is a Retained Liability of Old
GM. See Sale Agreement, 88 2.3(a) and (b).

In the following sections, New GM will explain that: (a) this Court has subject matter
jurisdiction to enjoin Plaintiffs’ claims, (b) under the plain meaning of the Sale Agreement and
Sale Order and Injunction, Plaintiffs’ economic loss claims relating to Old GM vehicles, parts
and conduct are not Assumed Liabilities, but Old GM’s Retained Liabilities, (c) Plaintiffs have
not pled viable direct claims against New GM based on secondary market sales to Used Car
Purchasers, as New GM assumed no independent duties to Used Car Purchasers, and had no
alleged relationship with these buyers from which an independent duty could arise; and (d)
Plaintiffs cannot circumvent the Sale Order and Injunction by seeking to re-characterize Retained
Liabilities related to a defective design as purported violations of New GM'’s recall covenant

obligation.™

™ New GM notes that the State of California and the State of Arizona (who are each represented by one of the Lead
Counsel in the MDL) commenced Ignition Switch Actions against New GM, and those Actions have been made
subject to the Ignition Switch Motion to Enforce. Likewise, other individual actions not subsumed in the MDL
Consolidated Complaints (both inside and outside of the MDL) are subject to the Motion to Enforce. See generally
Supplemental Schedules filed with respect to Motions to Enforce. However, neither the States nor such individual
litigants have filed any pleading in response to the Motions to Enforce. Thus, the States and individual litigants
presumably are relying on the arguments made by Designated Counsel (who were retained by Lead Counsel).
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A Any Successor Liability Theory Is Meritless And
Thus The Claims Contained in the Pre-Sale Consolidated
Complaint And The Pre-Sale Accident Cases Should Be Dismissed

In its Opening Brief, New GM demonstrated that the Sale Order and Injunction clearly
provided that New GM is not a successor to Old GM and that New GM did not assume any
successor or transferee liabilities. See New GM Opening Brief, at 63-66. The Court ruled: “the
law in this Circuit and District is clear; the Court will permit GM’s assets to pass to the purchaser
free and clear of successor liability claims, and in that connection, will issue the requested
findings and associated injunction.” Gen. Motors, 407 B.R. at 506; see also Sale Order and
Injunction, 11 AA, BB, DD, 6, 7, 8, 10, 46 and 47; Sale Agreement, § 9.19.

Plaintiffs have stated that regardless of the notice that they received relating to the 363
Sale, there is no reason to modify the Sale Order and Injunction. See Economic Loss Plaintiffs’
Opposition, at 64-65. Based on that concession, the factual findings in the Sale Order and
Injunction relating to the structure of the transaction, including the arms-length nature of the sale
transaction, remain unmodified. Those factual findings firmly establish that there is no viable
basis for Plaintiffs to assert a successor liability claim against New GM. Thus, under any
circumstance, and regardless of the 363 Sale notice issue, Plaintiffs have