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“These materials are designed to provide general information prepared by professionals in
regard to subject matter covered. It is provided with the understanding that the authors are not
engaged in rendering legal, accounting or other professional services. Although prepared by
professionals, these materials should not be utilized as a substitute for professional service in
specific situations. If legal advice or other expert assistance is required, the service of a
professional should be seught.” From a Declaration of Principles jointly adopted by
aCommittee of the American Bar Association and a Committee of Publishers.
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ACQUISI TIONS FROM FINANCIALLY DIS‘TRESSED COMPANIES—
An Overview ©

STINSON
LEONARD
STREET

Thomas J. Salerno, Esq.
Bankruptey & Restructuring Group

STINSON LEONARD STREET LLP

These materials are designed to provide general information prepared by professionals in regard to subject matter
covered. Itis provided with the understanding that the authors are not engaged in rendering legal, accounting or
other professional services. Although prepared by professionals, these materials should not be utilized as a substitute
Jor professional service in specific situations. If legal advice or other expert assistance is required, the service of a
professional should be sought.

L. INTRODUCTION.

With the meltdown of the financial markets in fall of 2008, and slow recovery and
illiquidity since, many bankruptcy filings, large and small, have been filed to quickly sell assets
under section 363, Notable examples include Chrysler, GM, Lehman Brothers; numerous spotts
teams (Chicago Cubs, Phoenix Coyotes, Texas Rangers, Dallas Stars and LA Dodgers’ )
Philadelphia Tribune; and of course untold real estate projects

"The investor or acquiror interested in the acquisition of either the assets or equity of a
financially troubled enterprise (the “Targef’) must be aware of the dynamics of the financially
distressed company, the competing creditor constituencies and the new rules of the game when
dealing with such a company, These materials are intended to provide a brief synopsis of the six
general alternatives available to the potential acquiror (“Pofential Acquiror”) of the stock or

© Copyright 2016. Allrights reserved. No portion of these materjals may be reproduced without the express

ertten consent of the author.
See, e.g. Salerno: Kroop & Baum, Collier Guzde To Chaprer 11 (“Chapter 11 Cases Involving Professional
Sports Franchises™} (Lexis Nexis 2011),
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assets of the financially distressed company, both in, and outside of, a formal Chapter 11
bankruptcy proceeding (a “Proceeding”),

As with any complex transaction, there will be numerous issues and sub-issues which are
unique to the deal. These materials are intended as an overview only—before embarking on any
acquisition endeavor, the Potential Acquiror should obtain legal and financial counseling on the
nuances and intricacies of its particular transaction,

Il SIX OPTIONS FOR ACQUIRING THE TARGFT.

There are basically six ‘options for acquiting a Target, depending upon whether the
Potential Acquiror is interested in obtaining all or a portion of the capital stock of the Target (the
“Stock”) (discussed in Sections 2.1 through 2.3, below) or some of the assets (the “Assets™) of
the Target (discussed in Sections 2.4 through 2.6 and III, below):

Stock Acquisitions

2.1 Purchase the Stock in the T argef prior to a formal Proceeding.

(@)  Pros:

. Can get an “exclusive” deal; and
. Usually can be done quickly.

()] Cons:

) As a stockholder, you acquire the Target subject to all debts and
liabilities, including contingent and nonliquidated liabilities and
“strict liability” claims (such as environmental contamination
remediation claims, successor liability or product liability claims,
etc.).

2.2 Acquire the Stock in the Target through an acquisition of debt prior to a
Proceeding. Debt (both public and private) can be acquired, usually at a discount if the Target is
in financial distress, and the debt can, through the consent of the Target, be leveraged into a
majority stock position in the Target through an exchange offer (for public reporting companies).

(@)  Pros:

. Get the debt at a discount; and

. Complies with all applicable securities laws.
) Cons:

. Can take some time to complete; and

: Page 8 of 21
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. If the Target doesn’t have sufficient authorized but unissued
shares, can get tricky.

2.3 Purchase the Stock as part of a Proceeding. If having the Stock in the Target is
necessary or desirable for whatever reason, the Stock acquisition can be accomplished in a
Proceeding through a plan of reorganization (“POR*) which is confirmed (approved) by the
Bankruptey Court presiding over the Proceeding (the “Courf”). If the Target has sizeable
unsecured debt, and the controlling equity position in the Target is desired, then acquisition of
the unsecured debt either before or after the Proceeding can serve as a vehicle for acquisition of
the Stock in the Reorganized Company through the POR process (through a stock for debt
exchange done as part of the POR process to deleverage the company).

(@)  Pros:

. Provides finality and a Court blessing regarding the fairness of the
transaction;

. The acquisition money doesn’t go hard until the Court confirms the
POR and no appeals are outstanding;

. The currency for the acquisition can be cash, assumption of debt,
or some combination ’themo’f;2

. The balance sheet of the Target as it emerges from the Proceeding

. (the “Reorganized Company™) will only have those claims that are

left on as part of the bankruptcy process—i.e. the Reorganized
Company will be “clean” as it emerges; and

. There is a specific exemption in bankruptey law for normal
compliance with securities laws for certain transactions done in
Proceedings.’

(b) Cons:

. Usually takes longer—can be anywhere from 2 months (for a
“prepackaged” proceeding) to 4 years, depending on how
contentious the creditors are, ete.; and

. The deal tends to change as part of the negotiation process to avoid
litigation with disgruntled creditors.

z It is also possible to acquire a controlling interest and leave some portion of the Stock for the Target’s

creditors, and even old stockholders (such as a pro rata distribution to old stockholders, or warrants, etc.). This may
be desirable to preserve NOLs, maintain the Target as a public reporting company, or simply as part of the
negotiations with creditors or others to garner support for the transaction.

3 See Bankruptcy Code § 1145.
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Asset Acquisitions

2.4 Purchase the Assets prior to a Proceeding.

(a) Pros:
. . Same as 2.1, above.
(b) Cons:

. If the Target has secured debt, the only way to obtain the Assets is
to get consensual lien releases from all lienholders—both senior
and junior (if the purchase price is insufficient to pay the secured
debt in full);

. If the Assets are used in the manufacture or distribution of a
product, there is the possibilify of successor liability for product
liability claims; and

. If the Target files a Proceceding within between 2-6 years
(depending on the state), the purchase may be attacked as a
frandulent conveyance if the purchase price is deemed to be too
low for the Assets.

2.5  Acquire the Target’s secured debt as an Asset acquisition vehicle in a
Proceeding. 1f the Target has sizeable secured debt, and the Target’s Assets are desired, then
acquisition of the secured debt can be a vehicle (although not a sure fire winner—see 2.5(b),
below) to ultimately acquire the Assets serving as collateral for the debt through either the POR
process or obtaining stay relief to foreclose on the lien on the collateral,

(@) Pros:

. Gives the Potential Acquirer substantial leverage in dealing with

~ the Target;

. If the debt is publicly held, can usually be acquired at a steep
discount depending on the severity of the financial distress of the
Target; and

. Debtholders can form “ad hoc committees” before or in the
Proceeding and have the professionals (lawyers, financial advisors,
etc.) paid for by the Target.

. If the Target subsequently wants to sell its Assets to some party
other than the Potential Acquiror through a POR, the holder of the
secured debt has rights to object to such a POR, and can also
(under certain circumstances) propose its own POR to acquire the
Assets. The Potential Acquiror can also “credit bid” (at full face

. Page 10 of 21
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(b) Cons:

value) the secured debt it holds if collateral is sought to be sold to
some other paljtyfi

Not a sure fire winner—the Target might find an all cash acquirer
offering a higher price for the Assets; and

Can take some time—once a Proceeding is commenced, there are
other constituencies that become active, This can delay the

ultimate deal resolution, and involve retrading of deals (sometimes
numerous times),

2.6 Acquire the Target’s Assets through a Proceeding. 1f the Assets are the real
target, then using a Proceeding as a purchase and sale vehicle is possible (and usually desirable
such as in circumstances where the secured debts of the Target exceed the value of the collateral
such that a purchase outside of a Proceeding isn’t really a viable option). The mechanism in a
Proceeding is known as a “363 Sale” because it is accomplished through Section 363 of the
Bankruptcy Code. This provision allows the Court to approve a sale of assets free and clear of
liens, encumbrances, and adverse claims and interests, sometimes even over the objection of a
secured creditor. 363 Sales are discussed in more detail in Section 111, below.

{a)  Pros:

If you are the first Potential Acquirer in the door, and are willing to
negotiate a term sheet (even prior to a Proceeding but to be
implemented in a Proceeding), you can in some ways control the
rules of the game—i.e. timing of certain things, obtaining a break
up fee, how other bidders (if any) must qualify, etc. (see discussion
in Section III, below)—this isn’t absolute, but there is substantial
leverage as the first bidder (also known as the “stalking horse”
bidder);®

The 363 Sale process doesn’t take as lomg as obtaining

_confirmation of a POR;

The only claims the Potential Acquirer ever has to worry about are
those claims that it specifically assumes—all others are transferred
to the sales proceeds for the Target to pay; and

You can also obtain, with some limitations, contracts to which the
Target is a party.®

4

5

6

C:\Users\pbaker\Desktop\12,17.12 Aquisitions From Financially Distressed Companies 2012.doc

See Bankruptcy Code § 363(k). See also discussion in Section 3.3, below,

The term “stalking horse” is used to identify the first bidder against whom other bids wilk be judged. Tt
comes from a hunting practice in medieval England whereby a sickly horse was staked to a spot to act as bait for

wolves or bears, The use of the phrase may be a misnomer, as it connotes a “sham,” and the initial bid is not 2
“sham” at all.

Bankruptcy Code § 365.
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b) Cons:

e In 363 Sales, it is very rare that anyone has an “exclusive” deal—the
363 Sale process, absent really extraordinary reasons, contemplates an
auction proeess;

o Secured creditors have rights to “credit bid” debt against collateral in
certain circumstances—as such, a Potential Acquiror still must deal
with secured creditors in the negotiations (unless, of course, the
Potential Acquiror obtained the secured debt as an acquisition
vehicle);

¢ Some Courts are hesitant to allow break up fees, lock ups, onerous
competing bidder qualification requirements, and other stalking horse
bidder protections; and

¢ Some Courts are also hesitant to approve 363 Sales early in
Proceedings absent a very real and tangible business justification since
the sale process can, in many ways, undercut the protections afforded
creditors in the POR process.

Assuming an acquisition of Assets is the goal, purchases through 363 Sales can be an
interesting (and for the uninitiated, daunting) process. 363 Sales are explained in Section I,
below.

1. SALE AND PURCHASE OF ASSETS THROUGH BANKRUPTCY
PROCEEDINGS.

This portion contains a brief overview of the 363 Sales process for the sale of Assets
through a Proceeding. For purposes of this section, two (2) different sets of facts are assumed:

. Scenario No._I: The Target has identified a Potential Acquiror, and either the

Target or the Potential Acquiror wants the sale to be approved through a
Proceeding.7

. Scenario No. 2: The Target has not identified a specific buyer, and wants to
implement a marketing and sale program for the assets through a Proceeding,

This section addresses both of these scenarios.

3.1 The Bankruptcy Priority Scheme

As a preliminary matter, it is important to understand how any sales proceeds would be
distributed pursuant to any sale or liquidation of the Assets of a Target in a Proceeding. Under

7 This is not uncommon. If the sales proceeds will not be sufficient to pay all creditors® claims, buyers will

generally insist it be done through a Proceeding. This was required in the TWA case, for example.

Page 12 of 21
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the Bankruptey Code, when an Asset or Assets are sold, the sales proceeds are generally
distributed as follows:

. Costs Of Sale. To rcasonable and necessary costs of sale (such as commissions,
brokerage fees, ete.).®

e Secured Creditors. To the extent that a creditor has a valid and perfected secured
lien on the Asset, that creditor would be entitled to the next distribution of
proceeds up to the amount of their lien.’

. Administrative/Priority Claims. After creditors with liens against specific assets
are paid, if there are proceeds left over administrative and priority claims are paid.
These are set forth in the Bankruptcy Code, and would include such claims as
certain specified unpaid employee claims, certain tax claims, and claims for the
administration of the bankruptcy estate (such as attorneys® fees, any ordinary
course trade debt which may have been incurred prlor to the sale, etc).'¢

. General Unsecured Credifors. After all of those claims have been paid, the
amounts left over (if any) would be distributed to general unsecured creditors, If
there are insufficient amounts to pay all unsecured creditors in full, creditors will
be given a pro rata portion of the proceeds.

. Equity Holders. To the extent that all of the foregoing claims are paid, in full
(including interest), any amounts left over would then be distributed to the equity
holders of the Target in proportion of their equity holdings. As you might
surmise, having money trickle down to this level is unusual.

3.2 The 363 Sale “Process”—The “Eleven Steps.”

In a 363 Sale through a Proceeding, there is generally a clevén (11) step process which is
employed. The process would generally be as follows:

. Step One: Negotiation Of Initial Term Sheet Or Letter Of Intent (“LOI”). If the
Potential Acquiror is the “stalking horse” bidder, prior to the Proceeding, an LOI

§ This is always done as a practical matter because creditors with secured liens against assets (see the second

bullet point) usually want the assets sold and as such agree that the reasonable and necessary fees and commissions

would be paid immediately. The terms of those fees/comjmssxons would be approved by the Court in advance of the
sale. . .

s For example, if an asset was sold for $100.00 and the secured creditors was owed $200.00 secured bya

valid and perfected lien on that piece of equipment, the secured creditor would get all sales amounts over and above
the fees or commissions which the Court had approved to be paid. Likewise, if an asset were sold for $100.00 and a
creditor had a lien for $50.00, there would be some money left over to pay either junior secured creditors (. e. those
creditors which had a lien position beneath the first lien holder) or for further distribution pursuant to the priority
chain discussed above.

1 See Bankruptcy Code §§ 503(b) and 507.
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is negotiated and executed. The LOI provides for ultimate consummation through
a 363 Sale, and puts the Target on deadlines for filing the Motion, Court approval
of Sales Procedures and Bidder Protection Devices, and the timing of the Sale
Hearing—all as discussed more fully below. '

Step Two: Identification Of Desired “Executory Contracts.” Usually an integral
part of any asset acquisition will be determining what existing, ongoing contracts

‘the purchaser wishes to have assigned to it. These are known in bankruptcy

parlance as “executory contracts,” and may involve unexpired leases, supply
agreements, efc. Identification of these contracts usually occurs as part of the due
diligence phase. Such contracts must first be “assumed” by the debtor, and then
assigned to the purchaser.!! As part of the assumption, any monetary defaults
must be “cured,” or usually paid in cash (unless otherwise negotiated). The
purchaser will usually insist that such “cure” amounts be specifically adjudicated
by the Court as part of the process.

Step Three: Filing The Sale Motion. The Target (as seller) would file a motion
with the Bankruptcy Court asking for approval of the Bidder Protection Devices
(discussed below), and either a sale (to the extent a Potential Acquiror has been
specifically identified) or a marketing and sales procedure (to the extent that a
Potential Acquiror has not yet been identified).’

Step Four: Negotiation Of Bidder Protection Devices. 1f a Potential Acquiror
existed prior to a Proceeding being filed, the Target might be required to obtain
Court approval of certain “Bidder Protection Devices.”. That is usually required
to be done as part of the Motion described above, but in all events must be
approved in a separate Cotirt hearing held prior to the actual Sale Hearing."> The
bidder protection devices commonly used in 363 Sales are as follows:

“Bust Up Fees.,” The Potential Acquiror may request advance Court
approval of a “bust up fee” or termination fee. What this means is that to the
extent that the Potential Acquiror is outbid, they will be entitled o be paid (as an
administrative expense) a certain fee. This fee is usually tied to the size of the
deal (1-3 percent of deal sizes), although many Courts won’t approve such fees
unless they bear a relationship to the Potential Acquiror’s due diligence costs,

11

12

Bankruptcy Code §365.

These procedures would not be those used if this were a straight liquidation through a Chapter 7 under the

Bankruptcy Code.

13

While it may go without saying, these deadlines and all bidder protection devices should be clearly set out

in the LOL, and failure to obtain Court approval of them be made a basis to terminate the LOL This puts pressure on
the Target to get Court approval, and allows the Potential Acquiror the ability to renegotiate its offer should these
protections not be approved. If these are not clearly set forth as express conditions to the LOI, the Potential
Acquiror really has no leverage to demand them later.

Page 14 of 21
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Bust up fees can and do run the gamut, and some Courts are more willing to
approve them than others.

“Overbid Profections.” Some Potential Acquirors require that the Court
approve minimum overbids so that they are not engaged in a small incremental
bidding war. These are called “overbid protections.” For example, the Potential
Acquiror may make the initial bid, and request that the Court approve an auction
protocol whereby the first higher bid must be a large one (for example, it must be
$50,000 over the initial bid), and thereafter higher bids must exceed the previous
bid by no less than $10,000. Depending upon the type of Asset and the judge,
Courts have been willing to approve such protections.

“Window Shop Provisions.” Since it is a Target’s duty to get as much as
it can for the assets (especially if it is insolvent), it must enfertain any and all
offers for Assets once the determination has been made to sell the Assets.'* The
Potential Acquiror that makes the original offer is not excited about having the
Target go out and shop its offer to any and all parties. As such, it is not unusual
for Potential Acquirors to request (and obtain) Court approval that the Target will
keep the general terms of the original offer confidential (perhaps other than the
ultimate price}—at least until a sale approval Motion is filed. There have also
been situations (although rare) where Courts will apptove a restriction on the
Target precluding the Target from actively soliciting alternative bids, but the
Target will be able to entertain bids that are brought to it as a result of activities
other than its own solicitation of the bids. These are called “window shop”
provisions. These types of provisions wiil only be approved in cases where there
is a good reason to do so since it really does place a restriction on the Target’s
obligations to fulfill its primary fiduciary duty t¢ maximize the value of assets by
marketing them as much as possible. As a practical matter, however, even if
these restrictions are put on a Target, these restrictions would not block creditors
and other parties in interest from actively soliciting offers for Assets.
Accordingly, while the Target’s hands may be tied, the other parties in the
proceeding wili not have the same restrictions.

Bid Qualifications. Another bidder protection device is to have the Court
specifically outline the required qualifications of a competing bid. For example, it
is not unusual to have a competing bidder need to be “qualified” by such things as
posting a forfeitable earnest money deposit, providing satisfactory evidence of its
ability to close the transactions, and sometimes (although not always) requiring
the competing bid 1o be in the same form (or using the same “currency”—i.e.
cash, debt assumption, etc.) as the initial bid. This allows the Target, and the

" This is known as the “duty to shop” the Assets or company, and is imposed as a fiduciary duty of any board

(ot owners) once the decision is made to sell. See, e.g. Revion, Inc, v. MacAndrews & Forbes Holdings, Inc., 506
A2d 173 (Del. 1986). As aresult of this case, the duty is commonly referred to as the “Revlon duty to shop.”
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Coutt, to do an “apple to apple” comparison of competing bids."> Finally, to the
extent a definitive asset purchase agreement is already negotiated, the competing
bidders might be required to agree to its form should they be the successful
bidder.

. - Step Five: Court Approval Of Sales Procedures. The Court, after a hearing that
would be noticed to the creditors in the case, would then approve the sale
procedures. Typical sales.procedures approved would generally include:

. Specific approval of any Bidder Protection Devices;

. A specific noticing protocol to the Potential Acquiror (i.e. the stalking
horse) to the extent an offer is received,

. Specific approval and notice to other potential bidders regarding Bid

Qualifications;
Deadlines for completion of due diligence;

o Notice and procedures to determine cure amounts under any executory
contracts to be assumed assigned as part of the sale; and

. A specific hearing date would be set whereby a sale offer or offers would
be approved by the Cout. ‘

. Step Six: Potential Buyer Due Diligence. If the Potential Acquiror is the stalking
horse bidder, presumably it has a head start on due diligence (although the due
diligence process would undoubtedly continue prior to, and even after, the Sale
Hearing). In all events, the Target (or its financial advisors) will usually prepare
“teaser” books with overview information about the company (or its Assets), and
establish an information room or depository to facilitate due diligence. It is
customary that any Potential Acquiror will be required to sign a confidentiality
agreement to avoid improper uses of information obtained under the guise of due
diligence. In some respects, due diligence for a 363 Sale is a little more
streamlined because the Potential Acquiror does not need to worry about creditor
claims or good title to Assets being acquired—these will be dealt with in the Sale
Order entered by the Court as part of the Sale Hearing.

. Step Seven: Auction Sale. There is great flexibility in how and where the actual
auction sale is conducted. While it can be in open Court, it is more common in
many jurisdictions that it be conducted in the offices of debtor’s counsel or
financial advisor. The major parties in interest will almost always be there
(secured lenders, Creditor's Committees, etc.). These auctions can be quite
lengthy—especially if bidders need time to consult with their investors or finacing
sources to increase bids. Usually the seller is more than happy to accommodate
such recesses (unless it is clear the bidder is simply stalling). )

15 All of this having been said, most Courts will reserve unto themselves the discretion to consider a non-

qualifying competing bid—i.e. if Bill Gates walks into the courtroom with a suitcase full of cash, bid qualifications
be damned! Mr, Gates will be allowed to bid.

‘ Page 16 of 21
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. Step Eight: The Sale Hearing. At the Court hearing to approve a sale, generally
speaking (and there are some exceptions), bankruptcy sales tend to be auction
sales in the sense that the Court would ask for higher and better offers.’® This is
true because the Target (as seller) has a fiduciary duty to obtain the highest price
for assets once a decision is made to sell assets.” Moreover, the Court will
adjudicate “cure” amounts as part of the Sale Hearing. Ultimately, the court will
approve the 363 Sale (and cure amounts for any executory contracts) by a specific
form of order (the “Sale Order”)."*

. Step Nine: Appeals. After the Court approves the sale, there would generally be a
fourteen (14) calendar day period whereby any party that objected to the sale
(usually a creditor) would have to file an appeal of the Sale Order. If an appeal of
a Sale Order is filed, the appealing party would have an obligation to get an
affirmative stay of the Sale Order. If they do not, the buyer can close on the sale
and it will moot out the appeal.”®

. Step Ten: Closing Of Sale/Backup Bidders. The sale would then be
consummated. There are circumstances where there may be “backup” bidders in
which the Court determines that if bidder no. 1 does not close, bidder no. 2 would
then have a period of time to close the sale. This depends, obviously, on the

willingness of parties to be a backup bidder, although it does happen in certain
cases.

. Step Eleven: Distribution Of Sales Proceeds. After the sale closes, the
bankruptcy estate then has cash (and whatever other Assets were not sold).
Creditors with liens on assets can be paid directly (generally through a Court-
approved stipulation). As far as payments to unsecured creditors and
administrative priority claimants, that must be done through a POR (in a Chapter
11 case) or simply have the case converted to a Chapter 7 proceeding and have
the trustee distribute the money at that point. Usually “cure” payments on

16 There are certain circumstances where a Court might approve a “private sale” whereby the Bankruptey

Court approves the ability of a debtor to seek offers and close on those offers without a formal Bankruptey Court
hearing. Those citcumstances, while they have been done in certain instances, are fairly rare and only done in
extraordinary situations. -

n See note 13, above,

18 In deciding whether to approve an offer, the Court would have to determine that a sale was necessary
(usually because of the cash flows of the particular company, doing a standard reorganizational restructuring would
not work, and that the sales price being paid is a reasonable sales price). The Court would generally make the
determination of an adequate sales price not necessarily based on appraisais, but based upon the adequacy of the
marketing for the Assets. If an Asset is appropriately marketed and noticed for a sale, presumably whatever price a
nonaffiliated bayer would paid for that Asset is a market price.

¥ See Bankruptey Code § 363(m). Bankruptey Rule 6004(h) also provides that this 14 day period may be
waived by the Court, thereby allowing the sale order top become immediately effective (and putting the onus on the
appealing party to rush to get a stay of the sale order.
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assumed and assigned executory contracts are dealt with separately to avoid
issues later related to these contacts.

3.3 “Credif Bid” Rights

Another matter that must be addressed is the ability of a secured creditor (i.e. a creditor
with a lien against assets) to be a bidder for those assets pursuant to the use of a “credit bid” > A
“credit bid” is where a secured creditor submits a bid, and the consideration it will pay for the
Asset will be a credit against the debt that is secured by that Asset. As such, a creditor who is
owed $200.00 secured by a particular piece of machinery could come in and be an opening
bidder with a credit bid of $100.00. If there is going to be bidding in open Court, the secured
creditor can continue to credit bid until it reaches the amount of its secured debt. Thereafter, if it
continued to bid it would have to pay the amount of its bid not covered by the secured debt.

The right to credit bid is not absolute, however. If there is a dispute about the validity of
the secured lien against the asset (such as, for example, a perfection problem under applicable
law or other dispute), the Court may not allow the secured creditor to credit bid unless some
protection is given to the bankruptey estate should the len be determined not to be valid. For
example, sometimes creditors with disputed liens on assets are made to post a letter of credit or
other security.

3.4  How Clear Channel Muddied The Sale Waters,

So what happens when a 363 sale is attempted on property where there is a junior
lienholder which is “out of the money” and that lienholder does not wish to credit its own junior
debt (i.e. the bid is not sufficient to pay the first and second liens in full)? On May 30, 2008 the
Ninth Circuit BAP faced such a situation in In re Clear Channel Qutdoor, Inc., 391 BR. 25 (5th
Cir. BAP 2008), In Clear Channel the BAP held that a Court could not sell property free and
clear of a junior lien where: (1) the lien was not in a bona fide dispute; and (2) the junior
lienholder did not consent to the sale. The issue in that case was frankly one of bad argument at
the lower court. The trustee in the lower court argued that 363(£)(5) allowed the sale because the
junior tienholder could be compelled in a legal or equitable proceeding to take partial money in
satisfaction of its claim. The hypothetical proceeding the trustee relied upon (as has been done
in numerous other cases) was a hypothetical cramdown under a plan, The BAP rejected this as
within the purview of 363(f)(5), holding that a ptan cramdown had numerous procedural and
substantive safeguards available to the junior lienholder that the sale mechanism did not have,

The obvious question is why the trustee did not argue that a hypothetical foreclosure by a
senior lienholder did not fit squarely within 363(£)(5). It was simply argued at the lower court.
According to trustee’s counsel in the case, they did not think they needed to because of the long
line of cases holding hypothetical plan cramdown was sufficient.

On April 30, 2009, Judge Brandt of the Western District of Washington said the
hypothetical foreclosure by a senior lien holder is precisely what fits within 363(f)(5). See In re

» See Bankrupicy Code § 363(k).
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Jolan Inc, 403 BR 866 (Bankr, W.D. WA 2009). Hence, the “extortion value” junior
lienholders have over 363 sales where they are not paid in full and do not consent may be
lessened. The Bankruptcy Court for the Southern District -of New York similarly rejected the
analysis. See In re Boston Generating, LLC, 440 BR 302, 332 (Bankr. S.D.N.Y. 2010) (rejecting

Clear Channel and holding § 363(f) permitted sale where price exceed economic value, not face
amount, of liens).*!

3.5 Tempest In A Tea Pot—Sales Through Plans As Impairing Credit Bid Rights

If a sale is to be done as part of a plan, would the secured lender always have the right to
credit bid? It used to depend on what court you were before. For example, credit bid rights were
not recognized in plan sales in the Third™ and Fifth™ Circuits, but were recognized in the
Seventh Circuit™,

The issue of whether secured creditors were entitled to credit bid in the context of plan
sales of collateral was best exemplified by the dueling decisions in In re Philadelphia
Newspapers and In re River Road Hotel! Partners. In Philadelphia Newspapers, the Third Circuit
found no automatic right for secured creditors to credit bid on the collateral when it is sold under
a Chapter 11 plan. In summary, the Third Circuit opinion turned on interpretation that sale of
collateral under a plan without credit bidding is permissible when proceeding under the
“indubitable equivalent” prong of Bankruptcy Code §1129(b)(2)(A)(iii). There was a vigorous

dissent in the Philadelphia Newspapers decision (apparently written by a former bankruptcy
practitioner), ‘

In River Road, the Seventh Circuit agreed with the dissent from Philadelphia
Newspapers. The Seventh Circuit saw a need for credit bidding in a plan context to protect
against flawed auction results and a crucial check against undervaluation.

L Other cases have taken issue with the Clear Channel case on its other findings. See, e.g. Official Comm. of
Unsecured Creditors v. Anderson Senior Living Prop., LLC (In re Nashville Senior Living, LLC), 407 BR. 222
(B.AP. 6th Cir. 2009) (criticizing Clear Channel’s holding that § 363(m) stay does not apply to the 'free and clear'
aspect of a sale under § 363(f)); In re NAMCO Capital Group, Inc., 2011 U.S. Dist. LEXIS 65607, (C.D. Cal. Tune
7,2011) (concluding BAP’s decision not binding on court and distinguishing Clear Channel’s holding that § 363 (m)
stay does not apply to the 'free and clear' aspect of a sale under § 363(f));/n re Thorpe Insulation Co., 2011 U S,
Dist. LEXTS 38879 (C.D. Cal. Apr. 11, 2011) (same criticism of § 363(n) analysis),United States v. Asset Based
Res. Group, LLC, 612 F.3d 1017 (8th Cir. Minn, 2010) (rejecting Clear Channel holding that § 363(m) moots only
appeals challenging transfers of title, not appeals challenging other aspects of court-approved sales);Rev Op Group
v. ML Manager, LLC, 2011 U.S. Dist. LEXIS 9635 (D. Ariz. Jan. 31, 2011) (distinguishing Clear Channel on basis
that challenger was not a lien holder who merely contests the Baokruptcy Court's "free and clear" transfer of a
property fo a purchaser seeking to reinstate the lién so that the debtor can repay the lien holder a fixed sum).

’ 4
n In re Philadelphia Newspapers, LLC, 599 34298 (3 Cir. 2010).

th
2z Inve Pacific Lumber Co, 584 F.3d 229 (5 Cir. 2009),

u In re River Road Hotel Partners LLC, 651 F.3d 642 (7% Cir. 2011).
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In December 2011 the Supreme Court accepied cerfiorari on the issue in the River Road
case given the split in the Circuits. There were numerous implications if the Supreme Court sided
with the Third Circuit. In particular, the results would have been softened where auctions
produced values insufficient to pay secured creditors in full, and absent special circumstances, it
would be difficult for plan proponents to meet the indubitable equivalent standard after depriving
objecting secured creditors of an opportunity to credit bid. Additienally, secured creditors could
bid in cash knowing that the cash would be “round-tripped” back to them as payments under a
plan, albeit only after case administrative claims were taken from the sales proceeds.”
Uncertainty prevailed, and forum shopping was the order of the day while all waited for a
decision by the Supreme Court,

On May 29, 2012 the Supreme Court resolved the issue, and a unanimous Court held that
a debtor’s plan cannot satisfy the indubitable equivalent standard for cramdown without giving
the secured creditor the right to credit bid at a sale of the creditor’s collateral, thereby effectively
overruling the Third Circuit’s analgfsis in Philadelphia Newspaper and siding with the Seventh
Circuits analysis in River Road. ® Hence, all is well once again in bankruptcy sale land for
secured creditors, :

3.6  Sales Free And Clear Of Liens

Finally, the primary teason buyers insist on sales being implemented through a
Proceeding is because the Court has the ability, in certain circumstances, to authorize sales free
of liens, adverse interests and encumbrances.?’ This is usually used when the Assets to be sold
will not produce sufficient sales proceeds to pay, in full, all secured claims and/or unsecured
claims. The Court’s Sale Order will act as a type of “insurance™ that the buyer has good title to
the Assets purchased without concerns that creditors might subsequently assert claims against the
buyer (for example, for successor liability, product liability, unpaid debis, etc.).

1V. CONCLUSION.

Acquiring a company or assets of a financially distressed company can present
challenges, but the risks of obtaining a favorable acquisition prices are worth investigating the
process. For a more detailed analysis, see Salerno, Kroop & Hansen, The Executive Guide To
Corporate Bankruptcy-—Second Edition (Beard Publications 2011) at Chapter 4.

Thomas J. Salerno
Thomas.salerno@stingson.com
602.370.7025

» See also Berkovich, Coelho & Kaufman, “2011: A Reminder To Secured Creditors To Take Nothing for

Granted”, LTSA Loan Market Chronicle 2012 at 130.

* Radlax Gateway Hotel LLC v. Amalgamated Bank, 566 US ---, 132 S.Ct, 2065, 182 L.Ed.2d 967 (2012).

7 See Bankruptcy Code § 363(f).
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Attachment—Summary Chart: How 363 Sales Differ From Non-Bankruptcy Sales

SUMMARY CHART—HOW 363 SALES DIFFER FROM NON-BANKRUPTCY

28
SALES™
CHARACTERISTIC NON- 363 SALE
BANKRUPTCY
SALE
Potential Bidders Sign Confidentiality Agreement | Yes Yes
Diligence Yes Yes (Note, however, that most bid procedures orders for

363 sales require that formal bids cannot be subject to
financing or diligence contingencies. Thus, financing and
diligence issues items must be resolved prior to making
2 363 sale bid.)

initial Bidder Submits Term Sheet/Letter of Intent

Commonly used

Commenly used

Use of Formal Asset Pﬁrchase Agreement When

Yes Yes

Deal Terms Finalized

Conditions to Closing Yes Very limited; usuafly includes bankruptcy court approval
but not diligence or financing

Representations/Warranties Yes Very limited from seller

Court Approval Required No Yes

Board Approval Required Yes No

Sharehoider Approval Required Maybe No

Enforeeability of Anti-Assignment Clauses in Enforceable Not enforceable

Leases and Contracls

Abiiity to Sell Assets Free and Clear of all Liens, | None Yes, provided the barnkruptcy court finds that the

Clalms and inferests Without Formal Written conditions required by Section 363 are mat.

Waivers, Consents and/or Estoppel Certificates

Ability of Unsecured Creditors and Other Parties | Usually none Official commitiees have statutory standing to be heard;

tfo be a Significant Party fo Negotiations of the DIP lender and secured lenders and significant creditors

Sale will be *parties-in-interest” with the right to be heard in
bankruptcy court and often insert themselves into 363
sale negotiations.

Ability to Moot Future Challenges by Parties None Yes, provided that the necessary findings under Section

Seeking 1o Set Aside the Sale 363(m) were made by the bankruptey court.

Timeline from initial Bid to Closing Varies Usually much more compressed

Formal Closing and Exchange of Closing Yes Yes

instruments, Title, Payment of Frice '

Holdbacks, Indemnities Cominen Rare

Bankrupfcy Court Oversight of all Bidders and None Yes

Partles

Formal Bid Procedures Rare Common

Public Auction Rare Common

% From the excellent article on this written by Neil Herman, Esq. of Morgan, Lewts & Bockius, See Herman, How
363 Sales Differ From Out-Of-Court Sales, Law 360 (November 7, 2013) ’
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| STRAUSS HAUER & FELD LLP

Section 363 Sales
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Akin Gump

STRAUSS HAUER & FELD LLP

B Bankruptcy Code section 363(b)
e Authorizes the use, sale or lease of property of the estate outside of the ordinary
course of business after notice and a hearing.
E Bankruptcy Code section 363(f)
o A sale of property of the estate free and clear of an entity’s interest in that property
can be accomplished only if:
= épplicable nonbankruptcy law pefmits sale of such property free and clear of such
interest;
& such entity consents;
= such interest is a lien and the price at which such property is to be sold is greater
than the aggregate value of all liens on such property;
= such interest is in bona fide dispute; or
= such entity could be compelled, in a legal or equitable proceeding, to accept a
money satisfaction of such interest

B The property interest of which the assets are being sold free and clear is
expected to be satisfied by the proceeds of the sale, thereby providing the
property interest holder with adequate protection of its interest.
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Akin Gump

STRAUSS HAUER & FELD LLP

B What constitutes “any interest in property”?

e Majority view: Includes any kind of liability or obligation, including experience ratings, environmental liability
(purchaser as successor), tort and products liability claims, pension funding obligations, non-monetary rights
such as the ability to use standby travel vouchers, etc.

e Minority View: Narrower reading of section 363(f). See,e.g., In re Grumman Olson, 467 B.R. 694, 702-703
(8.D.N.Y. 2012) (*free and clear" sale order did not prevent plaintiffs from pursuing successor liability tort claims
against purchaser, based on postpetition injuries suffered while driving a fruck made prepetition because
enforcing the order would deny plaintiffs due process).

B Can a trustee or debtor in possession sell property for less than the secured claims?

e The proposed sale will, by definition, realize the full economic value of the secured creditors’ mterests in the
property since claims are only allowed as secured claims under Bankruptcy Code section 506 to the extent there
is equity in the creditors’ collateral.

e Because a secured creditor can be compelled to accept less than the face amount of its claim in a cramdown
plan under section 1129(b)(2)(A), that power satisfies the prerequisite of section 363(f) for a sale free and clear
of a lien—even if the creditor will not be paid in full.-

e CAUTION: In a minority of jurisdictions, section 363(f)(3) has been interpreted to require the full face amount of
the debt to be paid, as opposed to the value of the collateral securing the debt in the case of an undersecured
creditor, whereas section 363(f)(5) requires only money satisfaction, even if less than the face amount of the lien.
See, e.g., Clear Channel Outdoor, Inc. v. Knupfer (In re PW, LLC), 391 B.R. 25 (9th Cir. B.A.P. 2008) (reversing
a bankruptcy court order selling property free and clear of a junior lien under Bankruptcy Code section 363(f)).

@ What constitutes a “bona fide” dispute?
e The Code does not define bona fide dispute, and interpretation has been left to case law.

e One frequently cited standard is that the debtor-in-possession or trustee must present objective evidence of the
dispute. See Union Planters Bank v. Bums (In re Gaylord Grain LLC), 306 B.R. 624 (B.A.P. 8th Cir. 2004) (liens
on motor vehicles subject to bona fide dispute when not listed on the certificates of title).
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B Concept. Under Bankruptcy Code section 363(k), unless a court orders otherwise “for cause,” a
secured creditor may bid the debt it is owed in a sale of the debtor’s assets, thereby ensuring that
the collateral is not sold for an unreasonably low price. The amount (value) of the bid is equal to
the face amount of the debt that is bid, regardless of what the secured creditor paid for debt.

B Strateqy. Credit bidding is a strategy sometimes used by opportunistic “loan to own” lenders, and
has become more popular recently. It also is often a defensive strategy to prevent below market
value sales of a secured lender’s collateral. It is sometimes combined with a credit bidder being the
DIP lender to ensure as much control of the process as possible. -

B Potential pitfalls and limits to credit bidding.

e Inre Fisker Automotive Holdings, Inc. (Bankr. Del. January 2014) (capping secured lender’s
credit bid to heavily-discounted price paid for secured loan to avoid chilling bids and considering
other factors, including lender’s disputed liens and lender’s aggressive actions before and during
the case)

e Inre Free Lance-Star Publishing of Vicksburg, VA (Bankr. E.D. Va. April 2014) (capping secured
lender’s credit bid based on overzealous loan-to-own strategy and lender’'s misconduct)

e CAUTION: The implications of Fisker and Free Lance-Star remain unclear, but the two cases
suggest that the pendulum may be shifting toward greater scrutiny of credit bidding, potentially
impairing secured lenders’ ability to minimize losses in a sale context. At the same time,
however, neither case suggests that bankruptcy courts have boundless discretion to limit credit
bidding.
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Intercreditor agreements commonly include a provision compelling the junior creditor's
consent to any sale of assets approved by the senior creditor to the extent such assets
constitute common collateral for both tranches of debt.

B At least one bankruptcy court has held such provision to be unenforceable.

In re Boston Generating, LLC, 440 B.R. 302 (Bankr. S.D.N.Y. 2010). The bankruptcy
court allowed a second-lien creditor to object to a sale of the debtor’'s assets,
notwithstanding a provision in the intercreditor agreement that provided that “[First-lien
Creditors] shall have the exclusive right to enforce rights, exercise remedies...and
make determinations regarding the release, sale, disposition or restrictions with ,
respect to the Collateral without any consultation with or consent of the Second-lien
Collateral Agent....” The bankruptcy court noted:

e The intercreditor agreement did not contain an express waiver of the second-lien
creditors’ rights to object to a sale of assets under section 363 — citing language in
the ABA Model Intercreditor Agreement as an example of appropriate explicit waiver
language.

e The sale at issue contemplated a sale of substantially all of the debtor’s assets

outside of a plan of reorganization — the effect of which would be to deprive second-
lien creditors of a meaningful vote with respect to any plan of reorganization.

e The court did not consider the actions of the second-lien creditors to be
obstructionist because they were on the “cusp” of monetary recovery.
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Recent Cases Regarding the Ability to Make Payments
to Junior Creditors Outside of a Plan
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Gifting Status Pre-LCl

Debtor issue: trying to maximize the value of the estate

Secured Creditor issue: trying to maximize their recoveries by forcing fast-track
363 sales

"B Unsecured Creditor issue: may not otherwise receive a distribution
B Federal gov't issue: administrative claim for post-petition tax liabilities
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Facts of LC/

LCl was a hospital operator that struggled after Hurricane Katrina; racked up
$355M in debt.

B LCI's secured lenders agreed to purchase the company in exchange for an
offset of 90% of-its secured debt. :
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L. Cl Context

Insufficient funds to satisfy secured claims.

Insufficient bids on the sale of assets, forcing secured creditors to credit bid under
Section 363(k). Importantly, this meant no cash proceeds.

Despite “carve-outs” for the benefit of estate professionals, insufficient proceeds to
satisfy federal tax claims and no recovery for unsecured creditors.

Since administrative claimants went unsatisfied, no plan could be confirmed.
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Secured Creditor’s Solution in LC// Lower Court Responses

Under a settlement agreement, the secured creditors created a $3.5M
escrow fund for the benefit of unsecured creditors.

® The Third Circuit and the lower courts held that the payment to unsecured
claimants never became estate property = sale was approved and the
administrative tax claims remained unpaid.
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Third Circuit APPEAL in LCI

B Major issues:

e 1) Did lower courts err in approving a provision of LCI's assets which paid
some administrative claims, but not others of equal priority?

-e 2) Did lower courts err approving the settlement agreement which resulted
in a $3.5M payday for the unsecured creditors in contravention of the
priority scheme in favor of administrative claims? :
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Third Circuit Ruling in LC/

Third Circuit held that because the secured lender group purchased all of the
.assets of LCI, these assets included its cash. /n re LCI Holding Company,
Inc., 802 F. 3d 547 (3d Cir. 2015). Thus, as of the closmg of the asset
purchase agreement, no estate property existed.
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Jevic: Gifting During Structured Dismissal

® Third Circuit permitted a structured dismissal of a chapter 11 case that
allowed payments to unsecured claimants that bypassed tax claims.

& Jevic's holding granted substantial leeway for using the technique of
structured dismissal in order to circumvent the priority scheme of the
Bankruptcy Code.
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Facts in Jevic

@ Jevic was a distressed trucking company acquired in a leveraged buyout.

B Jevic terminated almost all of its employees, ceased most of its operatlons
and filed for bankruptcy on May 19, 2008.

B As of that date, Jevic owed approximately $53,000,000 to its senior secured
creditors and over $20,000,000 to tax claimants and general unsecured
creditors.
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Litigation Surrounding Jevic

B Jevic's terminated employees filed a class action alleging a violation of the
federal and state Worker Adjustment and Retraining Notification (WARN)

Acts.
The creditors’ committee charged that the leveraged buyout had hastened
Jevic's bankruptcy and saddled it with debts.

B At this point, Jevic was reduced to $1,700,000 in encumbered cash, while all
of its tangible assets were liquidated to repay secured claims.
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Litigation Surrounding Jevic, cont'd

® The settlement reached by all parties had four effects:

e 1) released the claims between the parties and dismissed the fraudulent
conveyance action by the creditors’ committee with prejudice

e 2) CIT would pay $2,000,000 into an account that would pay Jevic and the creditors’
committee’s legal fees and administrative expenses

e 3) Sun would assign Jevic's remaining $1,700,000 to a trust which would pay the tax
and administrative creditors first, then unsecured creditors on a pro rata basis

@ 4) The Chapter 11 case would be dismissed in accordance with the principals of
structured dismissal

The tax claims and employee claims were left out of the settlement
agreement.

45—
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Lower Court Findings in Jevic

B The employees and the government objected to the settliement on the
grounds that it violated the priority structure of the Code.

e The Bankruptcy Court noted that Chapter 7 was not a viable option since the
"trustee would not have had sufficient funds 'to operate, investigate or litigate’ (all
the cash left in the estate was encumbered) and the secured creditors had 'stated
unequivocally and credibly that they would not do this deal in a Chapter 7.”

e The Bankruptcy Court also found that bankruptcy settlements need not comply with
the absolute priority rule.

o The District Court affirmed.
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THIRD CIRCUIT RULING in Jevic

B Third Circuit found structured dismissals are permissible in some
circumstances, even in contravention of the absolute priority rule. Official
Committee of Unsecured Creditors v. CIT Group/Business Credit Inc. (In re
Jevic Holding Corp.), 787 F. 3d 173.(3d Cir. 2015).
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Dissent in Jevic

Akin Gump

STRAUSS HAUER & FELD LLP

Chapter 7 not the only alternative to settlement

B Settlement violated estate-value maximization

B Petition for cert. filed, amicus briefs filed and Solicitor General filed a brief
expressing the views of the United States
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Similarities Between Jevic and LC/

E Underwater secured creditor
Negotiations between a creditors' committee and senior creditors

# Settlement that bypassed senior claimants.in a way that could not be
confirmed under a plan
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In re Family Chrigtian, LLC, 533 B.R. 600 (2015)

533 B.R. 600
United States Bankruptey Court,
W.D. Michigan.

In re: Family Christian, LLC, et al,;s Debtors.

Case No. GG 15—00643—jtg (Jointly
Administered)

I
Signed June 18, 2015

The Debtors are Family Christian, LLC (Case No.
15-00643~jtg), Family Christian Holding, LLC (Case
No. 15-00642-jtg), and FCS Gifico, LLC (Case No.
15-00644-jtg).

Synopsis

Background: Chapter 11 debtors-in-possession filed
motion to sell substantially all of their assets to corporate
insider, as party allegedly submitting highest and best bid
at auction. Unsuccessful bidder objected and challenged
fairness of auction process.

Holdings: The Bankruptcy Court, John T. Gregg, I., held
that: i

) unsuccessful bidder had standing to object to proposed
sale of assets to insider that had been deemed the high
bidder;

@l failure on part of debtors-in-possession to provide
unsuccessful bidder with a precise, line-ifem analysis of
percetved risks of its bid was not improper, and did not
adversely affect fairness of auction process;

Bl debtors® failure, when selecting bid submitted by
insider as highest and best bid, to assign value to insider
releases, coupled with ex parte contact between debtors’
chief executive officer (CEO) and principal of insider
around time that insider submitted its “final” bid, were
significant flaws in auction process impacting upon
bankruptcy court’s decision whether to authorize
proposed sale; and

¥l court could not approve proposed sale, to corporate
insider, of substantially all of debtors® assets, even though
sale had overwhelming support of all of debtors’ major
stakeholders, and though, in absence of prompt sale, it

was unlikely that debtors would be able to continue as
going concerns,

Motion denfed.

West Headnotes (21)

b Bankruptey

g~Order of court and proceedings therefor in
general

Unsuccessful bidder at auction sale of Chapter
11 debtors’ assets outside the ordinary course of
business had standing to object to proposed sale
of assets to insider that had been deemed the
high bidder, where objecting bidder, having
purchased administrative expense claim which
remained unpaid as of date of sales hearing, had
pecuniary interest in sale and also challenged
fairness of auction. 11 U.S.C.A> § 363(b).

Cases that cite this headnote

2 Bankruptcy

&=Order of court and proceedings therefor in
general

Unsuccessful bidder that either has pecuniary
interest in auction sale of debtor’s assets or
challenges auction’s fairness has standing to
object to proposed sale. 11 U.S.C.A. § 363,

Cases that cite this headnote

i Bankruptey

&=Order of court and proceedings therefor in
general

Standing to object to auction sale of debtor’s
assets does not exist in perpetuity, and party that
had standing to object may lose this standing
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In re Family Christian, LL.C, 533 B.R. 6060 (2015)

[4]

due to improper motive. 11 US.C.A. § 363.

Cases that clte this headnote

Bankruptcy

&=Manner and Terms

Bankruptcy . m
&=Debtor in possession, in general

Chapter 11 debtors-in-possession, in conducting
sale of estate assets, have a fiduciary duty to
maximize value of their estates. 11 U.S.C.A. §
363.

Cases that cite thig headnote

Bankruptcy

&=Manner and Terms
Bankruptcy

@=Debtor in possession, in general

‘While Chapter 11 debtors-in-possession, in B
condueting sale of estate assets, have a fiduciary

duty to maximize value of their estates, this does

not mean that debtors have duty to mechanically

accept whatever bid is in the highest dollar

amount; rather, debtors are permitted, and in fact

are encouraged, to evaluate other factors such as
contingencies, conditions, timing, or other
uncertaintics that may render an offer less

appealing. 11 U.S.C.A. § 363.

Cases that cite this headnote

Bankruptcy

4=Order of court and proceedings therefor in
general

Bankruptey

g=Adequacy of price; appraisal

If bankruptcy couwrt perceives any degree of
fraud, unfairness or mistake with auction sale of
debtor’s assets, including any flaws with auction
process, then court should assess impact of these ¥l

factors on sale when offer is compared to court’s
finding on valuation of assets to be sold, 11
US.C.A, §363.

Cases that oite this headnote

Bankruptey

&=Order of court and proceedings therefor in
general

Bankruptcy

e=Adequacy of price; appraisal

When proposed sale of debtor’s assets would
benefit insider of debtor, bankruptcy court is
required to give heightened scrutiny to fairness
of the value provided by sale and to good faith
of parties in executing transaction. 11 U.S.C.A.
§ 363.

1 Cases that cite this headnote

Bankruptey
L=Manner and Terms

Failure on part of  Chapter 11
debtors-in-possession to provide wunsuccessful
bidder with a precise, line-item analysis of
perceived risks of its bid was not improper, and
did not adversely affect fajrness of auction
process, where bid submitted by this
unsuccessful bidder was exceedingly complex
and required application of formulas and
consideration of multitude of risks and
contingencies in order to arrive at hypothetical
value of the bid, and where debtors, to their
credit, strived to provide value for bid, despite
unsuccessful bidder’s rejection of their repeated
requests to restructure bid in order to provide
minimum value to debtors” estates. 11 U.S.C.A,
§ 363.

Cases that cite this headnote

Bankmptey

@ 2018 Thomaon P

Mo claim do g

UL, Goverrrmaent Works, 2
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In re Family Christian, LLC, 533 B.R. 600 (2015)

[xe]

&=Manner and Terms

Failuore upon part of Chapter 11
debtors-in-possession, in  connection with
auction sale of estate assets, to ascribe value to
going-concern nature of perceived high bid was
not improper, and did not adversely affect

-fajrness of auction process, where debtors’ vice

president of finance testified that no such value
was ascribed because debtors genuinely did not
have dollar amount to provide and did not want
to recklessly ascribe one for fear of chilling
further bidding, and where court-approved
bidding procedures relieved debtors of need to
ascribe such values if they believed that it would
be “overly speculative under the circumstances™;
debtors could not be faulted for seeking
guldance from, and relying on, the bidding
procedures order entered by court. 11 U.S.C.A.
§ 363.

Cases that cite this headnote

Bankruptey

€=Qrder of court and proceedings therefor in
general

Bankruptey

g=Manner and Terms

While auction process that was employed by
Chapter 11 debtors-in-possession in connection
with sale of substantially all of their assets
outside ordinary course of business was not as
flawed as asserted by unsuccessful bidder,
debtors® failure, when selecting bid submitted by
insider as highest and best bid, to assign value to
insider releases and abandonment of avoidance
claims included as part of value that insider was
receiving, coupled with ex parte contact between
debtors’ chief executive officer (CEO)} and
principal of insider around time that insider
submitted its “final” bid and left auction, were
significant flaws in auction process impacting
upon bankruptcy court’s decision whether to
authorize proposed sale. 11 U.S.C.A. § 363(b).

Cages that cite this headnote

a1

z]

031

Bankruptey

g=Order of court and proceedings therefor in
general

Bankruptcy

g=Manner and Terms

Even when bankruptcy court finds the presence
of frand, unfairness or mistake, 1t retains
discretion to approve sale of debtor’s assets
should the estate be so desperate for a buyer that
rejection of offer would be devastating to
creditors. 11 U.8.C.A. § 363.

Cases that cite this headnote

Bankruptcy

&=Time for sale; emergency and sale outside
course of business

Bankruptcy )
=Order of court and proceedings therefor in
general

In order to approve sale of substantially all of
Chapter 11 debtors® assets outside the ordinary
course of business, bankruptcy court had to find
that debtors had articulated a sound business
justification for sale. 11 U.S.C.A. § 363(b).

Cases that cite this headnote

Bankruptey

&=Time for sale; emergency and sale outside
course of business

Bankruptey

¢=0rder of court and proceedings therefor in
general

In fashioning its findings with respect to sale of
estate assets outside the ordinary course of
business, bankruptey judge must not blindly
follow the hue and cry of the most vocal special
interest groups, but should consider all salient
factors pertaining to the proceeding and act to
further diverse interests of the debtors, creditors,
and equity holders. 11 U.S.C.A. § 363(b).
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Cases that cite this headnote

Bankruptcy

&=Time for sale; emergency and sale outside
course of business

Bankruptey

@=Order of court and proceedings therefor in
general

In fashioning its findings with respect to sale of
estate assets outside the ordinary course of
business, bankruptcy court must consider the
unique facts and circumstances of each case, as
opposed to applying a predetermined formula.
11 US.C.A. § 363(b).

Cases that cite this headnote

Bankruptcy

&=Time for sale; emergency and sale outside
course of business

Bankruptcy

¢=0rder of court and proceedings therefor in
general

Among factors which are instructive and which
may be considered by bankruptey court in
deciding whether to approve proposed sale of
debtor’s assets outside the ordinary course of
business are the following: (1) whether adequate
and reasonable notice has been provided to
parties in interest, including full disclosure of
sales terms and of debtor’s relationship with
purchaser, (2) whether sale price is fair and
reasonable, and (3) whether proposed buyer is
proceeding in good faith. 11 U.S.C.A. § 363(b).

Cases that cite this headnote

Bankruptcy

%=Time for sale; emergency and sale outside
course of business

Baokruptey

&=Adequacy of price; appraisal

54|

(18]

19

As prerequisite to being allowed to sell estate
assets outside ordinary course of business,
debtor must demonstrate that proposed purchase
price is not only the highest offer, but the
highest and best offer, 11 U.S.C.A. § 363(b).

Cases that cite this headnote

Baokraptcy

g=Manner and Terms
Bankruptcy

¢=Debtor in possession, in general

‘When considering offers for purchase of estate
assets, debtor’s duty, and primary concern of
bankruptcy court, is 'to ensure that the sale
maximizes value of the asset sold. 11 U.S.C.A, §
363,

Cases that cite this headnote

Bankruptey
4=Sale or Assignment of Property

Nothing within the Bankruptcy Code prohibits
insiders from purchasing estate assets; rather,
such insider transactions are merely subject to
heightened scrutiny, 11 U.S.C.A. § 363.

1 Cases that cite this headnote

Bankruptcy

&=Time for sale; emergency and sale outside
course of business

Bankruptcy

@=Order of court and proceedings therefor in
general

Bankruptcy court could not approve proposed
sale, to corporate insider, of substantially all of
assets of Chapter 11 debtors-in-possession
outside ordinary couwrse of their business, even
though sale had overwhelming support of all of
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debtors” major stakeholders, and though, in
absence of prompt sale, it was unlikely that
debtors would be able to continue as going
concerns, where debtors, in seeking court
approval for sale, had still not provided any
evidence of value either of releases that insider
would receive in connection with sale or of lost
avoidance claims that debtors would still be able
to pursue under terms of competing bids, where
debtors failed to demonstrate, by preponderance
of evidence, the good faith of insider in
submitting bid, especially in light of ex parte
contact between insider’s principal and debtors’
chief executive officer (CEO), a CEO who
expected to retain employment following sale of
debtors’ assets to insider, and where these
releases, which may have been appropriate in
connection with confirmed plan, were presented
for approval as part of proposed sale without full
and complete disclosure to creditors. 11
U.S.C.A, § 363(b).

1 Cases that cite this headnote

@0 Bankruptcy E

4=Compromises, Releases, and Stipulations

Involuntary releases of third party claims against
non-debtors are a dramatic measure, and should
be implemented onty in unusual circumstances.

Cases that cite this headnote

] Bankruptey

&=Time for sale; emergency and sale outside
course of business

Bankruptey

€=0rder of court and proceedings therefor in
general

While bankruptey court could not approve
proposed sale, to corporate insider, of
substantially all of assets of Chapter 11
debtors-in-possession outside ordinary course of
their business, neither could it approve bids
submitted by competing bidders as highest and
best bids, where one of these competing bidders

had failed to provide any firm commitment to
court regarding payment in full of administrative
expenses, but had submitted bid that was subject
to multiple risks and contingencies and had
repeatedly stated that it was prepared to bid
more at auction, but elected not to do so due to
perceived, although relatively unsupported,
concerns regarding fairness of auction process,
and where the other competing bidder likewise
did not guarantee full payment of administrative
claims and had gained an unfair advantage by
initially participating in auction as one of
consultation parties only to thereafter attempt to
remove itself from that role and join the auction
as bidder. 11 U.S.C.A. § 363(b).

Cases that cite this headnote

Attorneys and Law Firms

APPEARING: Erich Durlacher and Brad A. Baldwin,
BURR & FORMAN, LLP, Atlanta, Georgia and A, Todd
Almassian and Gregory J. Ekdahl, KELLER &
ALMASSIAN, PLC, Grand Rapids, Michigan for the
Debtors. Robert S. Hertzberg and Deborah Kovsky-Apap,
PEPPER HAMILTON, Southfield, Michigan fer Hilco/
Gordon Brothers Joint Venture. Michael G. Menkowitz,
FOX ROTHSCHILD LLP, Philadelphia, Pennsylvania,
Paul J. Labov, FOX ROTHSCHILD LLP, New York,
New York and John T. Piggins, MILLER JOHNSON,
Grand Rapids, Michigan for the Official Committee of
Unsecured Creditors. Jennifer C. Hagle and Gabriel R.
Macconaill, SIDLEY AUSTIN, LLP, Los Angeles,
Califomia and Scott H. Hogan, FOSTER SWIFT
OOLLINS & SMITH, PC, Grand Rapids, Michigan for
Credit Suisse AG, Cayman Islands Branch, Allison Bach,
DICKINSON WRIGHT, PLLC, Detroit, Michigan for the
Ad Hoc Consortium of Consignment Vendors. Steven L.
Rayman, RAYMAN & KNIGHT, Kalamazoo, Michigan,
Scott B. Lepene, THOMPSON HINE, LLP, Cleveland,
Ohio and John F. Isbell, THOMPSON HINE, LLP,
Atlanta, Georgia for FC Special Funding. Todd C. Meyers
and Paul M. Rosenblatt, KILPATRICK TOWNSEND &
STOCKTON, LLP, Atlanta, Georgia and Ronald A.
Schuknecht, SMITH HAUGHEY RICE & ROEGGE PC,
Traverse City, Michigan. Gordon J. Toering, WARNER
NORCROSS & JUDD, LLP, Grand Rapids, Michigan for
Infor (US), Imc. Thomas J. Salemo, STINSON
LEONARD STREET, LLP, Phoenix, Arizona for
Bridgestone Media, Marc M. Bakst, BODMAN, PLC,
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Detroit, Michigan for Provident Distribution, LLC.
Ronald A. Clifford, BLAKELEY, LLP, Irvine, California
for several consignment vendors. Michael V. Maggio and
Michelle M. Wilson, OFFICE OF THE UNITED
STATES TRUSTEE, Grand Rapids, Michigan for the
United States Trustee. Robert F. Wardrop, I and Denise
D. Twinney, WARDROP & WARDROP, PC, Grand
Rapids, Michigan for Cole Mt Clarksville, Indiana, LLC,
Cole Mt. Canton Marketplace, LLC, Los Banos Gravel
Company, Whitehall Crossing A, LLC, and GE Fleet
Services. David L. Pollack, BALLARD SPAHR, LLP,
Philadelphia, Pennsylvania for Brixmor Property Group.
Dustin P. Branch, KATTEN MUCHIN ROSENMAN,
LLP, Los Angeles, California for GEM Realty *604
Capital, Inc., Starwood Retail Partners, LLC, Prudential
Insurance Company of America, and Acadia Realty Trust.
Ronald E. Gold, FROST BROWN TODD, LLC,
Cincinnati, Ohio for WP Glimcher and Belwether
Enterprises. Paul 8. Magy, CLARK HILL, PLC,
Birmingham, Michigan for several landlords. David
Mollicone, DAWDA MANN MULCAHY & SADLER,
PLC, Bloomfield Hills, Michigan for RPAI Southwest
Management LLC and RPAI U.S. Management LLC. Eric
Novetsky, JAFFEE RAITT HEUER & WEISS, PC,
Southfield, Michigan for World Vision USA, IA South
Frisco Village, LLC, IA Fultondale Promenade, LLC, MB
Sioux City Lakeport, LLC, Greenville (Woodruff) WMB,
LLC, and Inland Orland Lagrange Rd. Outlot, LLC. Lisa
A. Hall, PLUNKETT COONEY, Grand Rapids, Michigan
for DDR Corp., Regency Centers, LP, Rouse Properties,
Siawson Companies, and Weingarten Realty, Elisabeth
M. Von Eitzen, WARNER NORCROSS & JUDD LLP,
Grand Rapids, Michigan for MAG Jewelry Company, Inc.

MEMORANDUM DECISION REGARDING MOTION
TO SELL SUBSTANTIALLY ALL ASSETS OF
DEBTORS

John T. Gregg, United States Bankruptcy Judge

This matter comes before the court in connection with a
motion to sell substantially all of the Debtors” assets and
assume and assign cerfain executory contracts and
unexpired leases pursuant to sections 363 and 365 of the
Bankruptcy Code [Dkt. No. 487] (the “Sale Motion™),
filed by Family Christian, LLC (the “Operating Debtor™),
Family Christian Holding, L1.C and FCS Giftco, LLC
(collectively, the “Debtors™).’ For the following reasons,
the court shall deny the Sale Motion.

2 The Opetating Debtor is wholly owned by Family

Christian Holding, T.L.C, which in turn is wholly owned
by a non-debtor parent company, Family Christian
Resource Centers, Inc. {the “Non-Debtor Parent”), FCS
Gifteo, LLC is a non-operational entity wholly owned
by the Operating Debtor, The Non—Debtor Parent,
which vltimately owns the Debtors, is contvolled by
Richard Jackson, a businessman from Atlanta, Georgia,

The findings of fact are based upon the testimony of the
witnesses, the exhibits admitted into evidence, and
Jjudicial notice of background evidence on the docket.
Fed R.Evid. 201. The following constitutes this court’s
findings of fact and conclusions of law pursuant to
Fed R.Bankr.P, 7052, Because the court has prepared
this Memorandum Decision on an expedited basis with
the interests of the Debtors, their creditors, and
thousands of employees in mind, the court respectfully
requests that any typographical errors be received
without harsh eriticism,

INTRODUCTION

The sale process In these cases has been prolonged,
controversial and contested. The Debiors® proposed sale
to the winning bidder, an indisputable insider, is subject
to objection by the second highest bidder, a national
liquidation firm whose participation the Debtors solicited
in order to maximize the value to their estates, The second
highest bidder alleges that the sale process was “rigged”
for the benefit of the winning bidder and insider. After
two days of robust bidding, the second highest bidder, for
a second time, refused to continue to participate in the
auction. The second highest bidder demanded that the
Debtors inform it of the vahic allocated to the going
concern nature of the bid submitted by the winning
bidder. Because the Debtors declined to ascribe such a
value, the second highest bidder contends that the auction
was flawed. The second highest bidder also objects to the
structure of the proposed sale to the winning bidder.

*605 The sale is also opposed by one of the Debtors®
creditors who allegedly sold goods to the Debtors on
consignment. According to the consignment vendor, the
structure of the proposed sale violates two fundamental
tenets of the Bankruptey Code, equality of distribution
among similarly situated creditors, and the prohibition on
the release of insider claims outside the context of a plan.

The Debtors’ selection of the insider as the winning

© 2048 Thomson
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bidder is, importantly, supported by the Official
Committee of Unsecured Creditors, the Debtors’ two
secured lenders, an ad hoc committec of consignment
vendors holding approximately $14 million in
consignment claims, and numerous other parties who
desire the Debtors’ business to continue as a going
concern.

JURISDICTION

The court has jurisdiction pursuant to 28 US.C. §
1334(b). This is a core proceeding under 28 US.C, §
157(b)(2)(N).

BACKGROUND

The Debtors sell religious merchandise such as books,
music, movies and other supplies at more than 250 brick
and mortar retail stores located throughout 36 states. As
of the petition date, the Debtors maintained a labor force
of approximately 3,100 employees. The Debtors operate
as non-profit organizations whose collective mission is to
donate their profits to the Non-Debtor Parent for
charitable purposes such as disseminafing bibles,
supporting orphans and others in need, funding mission
trips, and orchestrating natural disaster relief efforts,

A. The Debiors’ Prepetition Lending Relationships

In 2012, the Debtors obtained a revolving line of credit up
fo the maximum principal amount of $40 million from
JPMorgan Chase Bank, N.A. (“JP Morgan Chase™), as
agent for a syndication of lenders. As security for the line
of credit, the Operating Debtor granted to JP Morgan
Chase an alleged first priority security interest in certain
of its assets, including accounts receivable, inventory and
cash collateral, and a subordinated security interest on the
majority, if not all, of its remaining assets. Ai that time,
the Debtors also received a term loan in the principal
amount of $38 million from certain third- party lenders
(the “Term Lenders”) for whom Credit Suisse AG,
Cayman Islands Branch (“Credit Suisse”) acts as agent.
As security for repayment of the term loan, the Debtors
granted to Credit Suisse an alleged first priority security
interest in those assets in which JP Morgan Chase
allegedly held a subordinated security inmterest, and a
subordinated security interest in those assets subject to the
alleged first priority security interest of JP Morgan Chase.

The Debtors apparently began to suffer financial distress
in 2014, if not before, and were at risk of JP Morgan
Chase terminating the line of credit. In order to allow for
continued borrowing under the revolving line of credit,
Richard Jackson, through his entity Jackson Investment
Group, LLC, allegedly paid $7 million to JP Morgan
Chase to avoid, or perhaps cure, an event of default.
Thereafter;, FC Special Funding, LLC (“FC Special
Funding”), a special purpose entity under the control of
Commenda Capital, LLC (“Commenda™), was created for
the purpose of purchasing JP Morgan Chase’s position.*
*606 In exchange for payment of all indebtedness owed
by the Debtors to JP Morgan Chase, FC Special Funding
was assigned any and all rights under the revolving line of
credit loan documents, after which FC Special Funding
began advancing funds fo the Operating Debtor.

4 Commenda has been referred to as ﬁmemhant bank. FC

Special Funding is a subsidiaty of Commenda, Richard
Jackson is the sole participant in the loans made by FC
Special Funding to the Debtors.

B. The Debtors’ Bankrupicy Filings

On February 11, 2015, the Debtors each filed voluntary
petitions for relief under Chapter 11 of the Bankruptey
Code. As of the petition dafe, the Debtors estimated that
they owed approximately $24 million to FC Special
Funding on the revolver, approximately $34 million to the
Term Lenders, and at least another $40 million to trade
creditors.

Concurrently with their petitions, the Debtors filed
various motions, including a motion for the use of cash
collateral on an expedited and interim basis.” At the first
day hearings, the parties presented a modified agreement
for the use of cash collateral. The court, however,
declined to approve certain adequate protection proposed
for the benefit of FC Special Funding, including, among
other things, a waiver of surcharge under section 506(c),
without first hearing testimony. The court’s decision was
driven, in large part, by the failure of the Debtors to
disclose their relationships with FC Special Funding and
FCS Acquisition, LLC (“Acquisition™) in their first day
pleadings® In lien of testimony, the parties again
reformulated the interim cash collateral arrangement,
which the court ultimately approved on the record [Dki.
No, 114}/

3 Conspicuously absent from the first day motions filed

by the Debtors was any express disclosure regarding
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the relationship among the Debtors, Richard Jackson,
and FC Special Funding. At the first day hearings, the
Debtors advised the court and parties in attendance of
the relationships by and among the Debtors, FC Special
Funding, Richard Jackson, and FCS Acquisition, LLC,
an entity created by Richard Jackson for the purpose of
purchasing the Debtors’ assets. (First Day Hearing Tr,
at p. 58-39 [Dkt. No. 164].) The Debtors® disclosure
cannot be construed as entirely voluntary. Rather, the
disclosute was made only after the United States
Trustee persisted in exploring such relationships. Upon
learning of these connections for the first time at the
hearings, the United States Trustee proclaimed that
Richard Jackson is wearing “three hats.” ({d. at p. 71.)
Not surprisingly, Credit Suisse and numerous other
parties expressed frustration, if not anger, with this lack
of candor.

The court was particularly concemed because the
Official Committee of Unsecured Creditors (the
“Committee”’} had yet to be formed. While the Debtors
were only seeking to use cash collateral and grant
adequate protection on an interim basis, the court
believed that oversight from the Committee, even as to
interim use, was required given the insider natare of the
relationships. On February 23, 2015, the United States
Trustee appeinted the Committee [Dkt. No. 158].

Since the tumultnous beginning to their cases, the
Debtors have diligently pursued consensual resolutions
and compromiscs with various constiteencies and
stakeholders, On multiple occasions, the Committee,
the United States Trustee, the Ad Hoc Consortium and
the Lenders have remarked that the Debtors have been
fransparent and  extremely  forthcoming  with
information. The efforts of all parties to date have been
imptessive,

C. The Initial Sale Motion

One day after filing for bankruptey, the Debtors filed a
motion seeking to sell substantially all of their assets
[Dkt. No. 30] to Acquisifion, which was identified as a
“stalking horse” bidder in the sale motion and related
bidding procedures, The initial sale motion proposed to
sell all of the Debtors® assets, including inventory
allegedly sold on consignment to the Debtors by various
vendors. In response to the initial sale motion, an ad hoe
committee of consignment vendors (the “Ad Hoec
Consortium™) *607 commenced an adversary proceeding
in which they contested the Debtors® ability to sell goods
provided to the Debtors on consignment! Numerous

creditors and other parties in interest, including the Ad
Hoc Consortium, also objected to the proposed sale,
becauss, among other things, the assets had not been
properly marketed and the sale was to an insider. The
Debtors eventually voluntarily withdrew their sale motion
on March 16, 2015 [Dkt. No. 358].

8 United Methodist Publishing House Inc. v. Family

Christian, LLC, 530 B.R, 417 (Bankr, W.I>.Mich.2015).
Since the initial filing of the adversary proceeding,
several other consignment vendors have been permitted
to intervene as plaintiffs [Adv. Dkt. Nos. 23, 53, 54].
Credit Suisse and FC Special Funding were also
permitted to intervenc as defendants to protect their
alleged security interests in the consigned goods [Ady.
Dkt. Nos. 51, 52]. The Committee, however, was not
permitted to intervene. United Methodist Publishing
House Inc. v. Family Christian, LLC (In re Family
Christian, LLC), 530 BR. 417
(Bankr, W.D Mich,2015),

D. The Second Sale Motion and Bidding Procedures
Several weeks after the initial sale motion was withdrawn,
the Debtors filed the Sale Motion. The Szle Motion
requests authority to sell substantially all of the Debtors®
assets free and clear of any liens, claims, interests and
other encumbrances. The Sale Motion does not propose to
sell the assets to Acquisition or any other stalking horse
bidder; rather, as the Debtors explained in the Sale
Motion and at various hearings before this court, the
Debtors intended to expeditiously and aggressively
market their assets through their investment banker,
Brookwood Associates, LLC (“Brookwood”) in order to
identify potential bidders. Although the bidding
procedures portion of the Sale Motion drew numerous
objections, the Debtors diligently worked to resolve these
objections. The court was ultimately presented with a
consensual order establishing certain  procedures,
deadlines and rights in connection with the bidding and
auction process, which the court entered on April 16,
2015 [Dkt. No. 597] (the “Bidding Procedures Order).’

s The court amended and/or clarified the Bidding

Procedures Order on three separate occasions [Dkt.
Nos. 749, 764, 800}

The bidding procedures, which are incorporated into the
Bidding Procedures Order, provide, among other things,
the following:

* Potential bidders must disclose the true identity of

8
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the party submitting the bid, submit satisfactory
evidence of financial ability to close, and
demonstrate an ability to pay cure costs associated
with assumption of leases or executory contracts in
order to become a qualified bidder.

+ In valuing “qualified bids,” the Debtors, in
consultation with the Consultation Parties (as defined
below), may consider factors such as: (a) the
purported amount of the bid, including its impact on
all constituencies, any benefit to the Debtors’ estates
from assumption of liabilities or waiver of liabilities,
and an analysis of non-cash consideration; (b) the
value to be provided by the bid, including the net
economic effect on the Debtors’ estates; (c)
contingencies with respect to the sale and ability to
close the sale without delay, and any incremental
costs to the Debtors resulting from delays in closing;
(d) the ability to obtain necessary antitrust approvals
for the proposed transaction; and () any other
relevant factors.

*608 » The Debtors reserve the right, in consultation
with the Consultation Parties, to impose additional
terms and- conditions on “qualified bidders,”
provided such terms are not materially inconsistent
with the bidding procedures or Bidding Procedures
Order.

« The Debfors, after consultation with the
Consultation Parties, shall determine what they
believe to be the highest and best “qualified bid” as a
“baseline bid” that will serve as a starting point for
the auction.

* Professionals and representatives of the
Consultation Parties, certain consignment vendors,
and the United States Trustee (the “UST”) will be
permitied to attend and observe the auction.

+ The Debtors may adopt rules for the auction, in
consultation with the Consultation Parties, that they
believe promote the goals of the bidding process and
are not inconsistent with the bidding procedures,
including anctioning of a subset of the Debtors’
assets,

= The Debtors, in consultation with the Consultation
Parties, are permitted, but not required, to ascribe a
liquidation value to certain assets to assist in bid
comparison, but may decline to do so if such value
would be overly speculative.

» The Debtors reserve the right, in ¢onsultation with
the Consultation Parties, to reject any bid that in their

judgment is inadequate or insufficient, not in
conformity with the Bankruptcy Code or the bidding
procedures, or contrary to the best interests of the
Debtors’ estates.

« Prior to the conclusion of the auction, the Debtors,
in consultation with the Consultation Partics, will
review and evaluate each bid made at the auction on
the basis of its financial and contractual terms and
other factors including those affecting the speed and
certainty of the consummation of the sale, designate
a highest and best bid and next highest bid, and
present those bids at the sale heating.

+ No additional bids may be submitted or considered
after the auction unless the court orders otherwise.

The bidding procedures also designated the following
persons as representatives of the Debtors at the auction:
(i) Chuck Bengochea, the Debtors’ Chief Executive
Officer, (i) Amy (“Resurgence”), a financial advisor
employed by the Debiors in these cases (collectively, the
“Auction Team™). Importantly, the bidding procedures
required the Debtors to consult with FC Special Funding,
Credit Suisse, and the Commitiee (collectively, the
“Consultation Parties”) in order to establish procedures
for the auction and to evaluate bids both prior to and
during the auction. Upon request of the UST and the Ad
Hoc Consortium, the Debtors agreed to permit them to
attend the auction solely for purposes of monitoring the
sale process and ensuring its fairness.

In sum, the bidding procedures establish certain rigid
requirements while also granting the Debtors and the
Consultation Parties some flexibility and diseretion to
ensure that the auction yields maximum value for the
Debtors’ estates.”

10 With that in mind, the Debtors exercised their

discretion when they agreed, but only afier conferring
with the Consultation Parties, to extend the bid deadline
to permit Yellen Partners, LLC (“Yellen™) to become a
qualified bidder. As another example of the Debtors’®
attempts to create a fair auction process, the Debtors
also agreed to extend the deadline by which to declare a
baseline bid 50 as to allow Credit Suisse to evaluate the
decision of the Debtors afier input from the other
Consultation Parties.

*609 E. The “Qualified Bidders”
The Debtors, after conferring with the Consultation
Parties, identified the following “qualified bidders” as

Wo glalm o originel U 8. Sovermnmant Works, 4



AMERICAN BANKRUPTCY INSTITUTE

Ins e Family Christian, LLC, 33 B.R. 600 (2015)

required by the Bidding Procedures Order: (i) Yellen, (ii)
a joint venture between Gordon Brothers Retail Partners,
LLC and Hileco Merchant Resources, LLC (“GBH™), (iii)
Great American Group, LLC (“Great American”), (iv)
Acquisition, (v) Credit Suisse, and (vi) FC Special
Funding." Acquisition proposed to purchase the Debtors’
business as a going concern, while GBH, Great American
and Yellen were all seeking to liquidate the Debtors®
assets.

u FC Special Funding and Credit Suisse were permitted

to credit bid the amount of their debt. See 11 U.S.C. §
363(k); see also generally Paul R, Hage, et al., Credit
Bidding in Bankmuptcy Sales—A Guide for Lenders,
Creditors, and Distressed Debt Investors (Am. Bankr,
Inst. 2015). Although the Committee initially objected
to the ability of Credit Suisse to credit bid, the parties
resolved the issue at a hearing before this court on May
15, 2015,

In accordance with the bidding procedures, all qualified
bidders were required to submit to the Debtors and the
Consultation Parties an agreement stating the terms of the
proposed transaction. Acquisition submitted an asset
purchase agreement which included a purchase price
consisting of cash and the assumption of certain liabilities
(the “Acquisition APA™)., In the Acquisition APA,
Acquisition committed to payment in full of all
administrative expenses.” In addition, Acquisition
proposed a means by which to resolve the claims of the
Ad Hoc Consortium, as well as other consignment
vendors, without the need for further litigation.

2 On several occasions, this court has advised the partics
that it is extremely concerned with the prospect of
administratively insolvent estates.

GBH, Great American and Yellen also submitted
agreements as required by the bidding procedures. These
agreements are not asset purchase agreements in the
traditional sense. Rather, they are agency agreements
whereby GBH, Great American, and Yellen proposed to
act as the agent of the Debtors for purposes of liquidating
amajority of the Debtors® assets. By their very nature, the
agency agreements rely on a complex series of formulas
and contingencies to arrive at an estimated amount of
value for the Debtors’ estates. The projected value to the
Debtors® estates is never a sum certain, however. Instead,
the agreements place a significant level of risk on the
Debtors and their estates with respect to the sale of assets
over a condensed period of time. As expert testimony
during the sale hearing revealed, the estimated or

projected value to the Debtors’ estates under these
agreements might significantly increase. As noted by the
Debtors and other parties throughout this process, and
conceded by that same expert, the estimated value could
also sipnificantly decrease. It can be fairly said that the
agreements are not designed to provide a concrete
minimum value to the Debtors and their estates. To do so
would shift a significant portion of the risk from the
liquidator to the Debtors’ estates, which is seemingly
exactly what these agreements are designed to avoid.”

B The court’s observations in this regard should not be

viewed as a criticism of liquidators or the structure of
their preferred agreements, which are designed to
provide protection given the short time frames in which
liquidators are asked to submit bids for assets. To the
contrary, these agreements are necessary to ensure that
liguidators avoid losses from transactions offering
limited recourse against bankruptcy estates,

%610 F. The Auction (Day 1)

As detailed below, the auction process was, at times,
nothing short of chaotic. The Debtors commenced the
auction on May 21, 2015, with the Acquisition bid having
been designated as the “baseline bid.” The transcript of
the auction [Dkt. No. 802], which this court has read and
reread, reveals that the auction began with extensive
discussion among the Debtors and the Consultation
Parties regarding the initial bid valuations and the auction
procedures. With input from the Consultation Parties,
the Debtors prepared initial valuation analyses in a
spreadsheet format. These analyses were shared with all
of the bidders, as well as the other parties in attendance.

" The court has attempted to decipher the auction

transcript, which is fairly disjointed in places due to
numerous off the record discussions. As such, the court
recognizes that its summary of the auction is also likely
somewhat disjointed.

The initial hours of the auction were, unfortunately, a sign
of things to come. After one round of bidding, the Debtors
declared the bid submitted by Yellen to be the “highest.”
However, GBH and Great American questioned such
designation. As reflected in the transcript of the auction,
GBH and Great American expressed displeasure with the
Debtors” failure to designate a “highest and best” bid
from the first round. In order to address these concerns,
the Debtors engaged in a lengthy discussion with the
Consultation Parties for approximately ome hour.
Ultimately, the Debtors reiterated that they believed
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Yeflen to be the winning bidder in round one, with a hid
valued at approximately $40.3 million.'

15 It should be noted that the Debtors also incorporated

the suggestions of Credit Suisse to capture the value of
finds that would remain in the Debtors® estates as
conternplated by both the Yellen bid and the GBH bid.

The second round commenced with a bid from GBH.
GBH did not increase its bid by wtilizing a cash
component though. Instead, GBH made adjustments to its
prior bid by reworking cerfain line items that were
projected to yield proceeds to the Debtors® estates, albeit
in contingent and uncertain amounts. The Debtors
dutifully engaged in a discussion on the record with the
representatives of GBH regarding expenses related to
oceupancy as reflected in the agency agreement submitted
by GBH. After analyzing the increase in value to the
GBH bid on the record, the Debtors turned to Great
Arerican.

Great American submitted a bid intended to top GBH’s
bid by slightly more than the required bid increment of
$100,000. Like the revised GBH bid, the revised Great
American bid was not based on a cash adjustment.
Instead, like GBH, Great American reworked the
formulas in its agency agreement to increasc value, albeit
on a contingent basis. GBH objected to the calculation of
Great American’s revised bid because it was unclear how
the revised bid would affect the “guaranty percentage”
and “cost factor threshold” as set forth in the Great
American agency agreement.

As a byproduet of this objection, the Debtors, in the
presence of the Consultation Parties and the other bidders,
discussed with GBH the speculative nature of the
liquidation bids.'® The Debtors emphasized *611 that
because the liquidation bids were wholly contingent on
estimated inventory levels and other complex formulaic
adjustments, the Debtors were concerned with the level of
risk that would be placed on the Debtors and their estates
under the agency agreements. As such, the Debtors
expressed concern with the lack of & minimum value to
the Debtors® estates under all three agency agreements,
and o sorme extent the Acquisition APA.

16 At one point, GBH, in response to the Debtors’

concerns, commented that “I don’t think anyone at the
end of the day is gnaranteeing you that you are going to
get $41 million. They are putting in guaranteed
Ppercentages and changing things that they will pay for
or not pay for based on how you evaluate the bid. I
don’t think anyone is going to say you are going to get

this dollar amount.” In response, the Debtors stressed
“ItThat is what makes alf the bids very speculative.”
(Auction Day One Tr. at pp. 4445 [Dkt. No, 802-1].)

Eventually, the discrepancies with the Great American bid
were resolved. Yellen then submitted a further revised
bid. Notwithstanding the earlier discussion between GBH
and the Debtors to which Yellen was privy, Yellen
declined {o provide any assurance of a minimum value for
the Debtors® estates. Instead, Yellen increased its bid by
adjusting percentages.

After the Yellen bid, Acquisition offered $40 million in
value to the Debtors® estates. The revised bid promised
that the Debtors’ estates would receive value equivalent to
no less than $40 million, regardless of any contingencies
that had initially been included in the Acquisition APA.
Acquisition’s decision {o include & minimum floor can be
characterized, at least based on the transcript, as an
attempt to eliminatc contingencies in reaction to the
Debtors® concerns regarding risk to their estates. After
conferring with the Consultation Partics, the Debtors
sclected the Acquisition bid of $40 million as the highest
and best bid in the second round. Although Credit Suisse
objected, the Committee, FC Special Funding and the Ad
Hoc Consortium supported the Debtors” decision.

At this point during the auction, the Debtors again advised
the bidders that the Debtors were placing a great deal of
significance on a guaranteed value to the Debtors’ estates,
as opposed to bids that were based on formulas and
contingencies. The Debtors expressly asked all of the
bidders if they would be willing to guarantee a minimum
floor amount for their bid, as a sum certain would be, in
the Debtors® business judgment, extremely beneficial to
the Debtors® estates. The response of the liquidation
bidders was less than enthusiastic. Instead of responding
to the question—would they submit a bid not subject to
fluctuation, at least with respect to a minimum value—the
liquidation bidders questioned the financial ability of
Acquisition to ever pay $40 million. Specifically, the
liquidation bidders demanded to know whether
Acquisition had offered to support their revised bid with
collateral, a letter of credit, a certificate of deposit, or
some other form of security. The Debtors responded that,
to their knowledge, none had been offered. Again
declining to provide the Debtors with a minimum amount
or otherwise address the Debtors’ concern with the
contingent and formulaic nature of the agency
agreements, the liquidation bidders concluded that their
bids should be considered higher and better than the
Acquisition bid.
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Shortly after this contentious discussion, the Debtors
attempted to commence a third round of bidding. The
liquidation bidders, led by GBI, refused to participate
- and, instead, reserved their rights to object to the auction.
After several more minutes of tense discussion, the
collectively asserted -that the
Acquisition bid could not be approved by the court
because, among other things, the Debtors were ascribing
value to an fllusory “guarantee” in the Acquisition bid.
The bidders, along with Credit Suisse, demanded that the
auction be suspended so as to *612 permit the parties to
seek guidance from, or even intervention by, this court.”

liquidation bidders

17

Notably, all bidders were required to sirgn 2 staternent
that any objections to the auction procedures would be
preserved for the sale hearing Dkt. No. 802-6], 20

highest bid.

G. The Emergency Status Conference
One day after the auction was suspended and leading into

the Memorial Day weekend, the court conducted an
emergency status conference. At the status conference,
GBH raised two objections to the sale process.”® First,
GBH asserted that the auction was unfair, if not

conspired to select Acquisition as the winning bidder.
Second, GBH contended that the Acquisition bid could

H. The Auction (Day 2)

and echoed GBH’s concerns with the sub rosa nature of bids more easily.
the Acquisition bid. The Commitiee, the Ad Hoe

Consortium and FC Special Funding supported the 21
Debtors® decision and defended the Debtors® conduct

during the auction. Credit Suisse, GBH and the UST
requested that the court supervise the resumed auction to

ensure its fairness.”

18

Neither Great American nor Yellen attended the entire
status conference, notwithstanding their refusal fo
continue the auction without further direction from the

At the status conference, the court specifically asked
the UST if he had witessed any impropriety or
misconduct, The UST candidly advised the court that
he had not, but also felt as though the accusations
regarding the insiders were chilling the bidding.

After four rounds of bidding, all three liquidators made
various formulaic adjustments to their bids, The court
must again note that at no time did any of the liquidation
bidders submit a bid with a minimum value, as the
Debtors had requested. At the conclusion of the fourth
round, Yellen *613 declined to increase its bid. In the
fifth round, Great American sought to include a breakup
fee of $250,000 in its bid which was purportedly designed
to compensate it in the event that the Debtors uitimately
sclected the going concern bid of Acquisition. The
Debtors took a recess and conferred with the Consultation
Parties, after which they determined that the inclusion of a
breakup fee would result In a material change to the
bidding procedures which could not be accepted absent
prior court approval, The Debtors encouraged Great

After a nearly two hour status conference, the court
declined to supervise the auction and instructed the parties
t0 recommence the auction in accordance with the
Bidding Procedures Order as soon as possible. The court
noted that although it had some concerns due to the
allegations of GBH and Credit Suisse, it had no interest in
exercising the business judgment of the Debtors (or any
other estate representative, for that matter), thus placing
itself in the unenviable position of approving its own
decision. The court also found any objections to be
premature, as the court had no testimony or other
evidence before it to consider. Finally, the court noted
that because the auction had techmically only been
suspended, no winning bidder had been identified.

The court made one change 1o the Bidding Procedures
Order. It required the Debiors to designate a third

The auction resumed on May 26, 2015. After a discussion
with the Consultation Parties and the bidders off the
record, the Debtors made an adjustment to the auction
fraudulent, because the Debtors had allegedly always procedures whereby the liquidation bidders would
compete in “liquidator-only” rounds.® After completion
of the liquidator-only rounds, the Debtors would evaluate
never be approved because it was, among other things, the winning liquidator bid against any bid from
nothing more than a swb rosa plan. Credit Suisse also
objected by asserting that the insider relationships were
compromising the Debtors® fiduciary duty to their ostates

Acquisition, FC Special Funding and/or Credit Suisse.
The Debtors also adjusted the format of their written bid
analyses so that bidders could compare and contrast their

The liquidation bidders had no objection to this change.
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American to revise its bid to remove the request for a
breakup fee, Nonetheless, Great American declined to
remove the breakup fee from the bid. The Debtors
therefore designated the GBH bid as the highest bid after
the fifth round,

Before the sixth round commenced, however, Great
American renewed its request for a breakup fee. After
another recess, the Debtors and the Consultation Parties
again concluded that it would be improper to agree to a
breakup fee without prior court approval. Great
American, although it disagreed with this decision,
submitted a revised bid without the breakup fee. This
revised bid from Great American caused the Debtors to
reconsider their previous selection of the GBH bid at the
end of the fifth round. The Debtors selected the Great
Ameriean bid (without the breakup fee) as the highest bid
in the fifth round.

GBH and Great American bid for yet another round, after
which GBH requested that the Debtors ascribe a value on
the inteflectual property bundle because it was included in
Great American’s bid, but not in GBH’s bid. The Debtors
and the Consultation Parties conferred, after which they
reported that the Debtors would not ascribe a value to the
intellectual property bundle. Rather, the Debtors preferred
instead to rely on the auction process to monetize the
value of those assets.”

2 Seemingly in the interests of time, the Debtors also

suggested that the remaining liquidator bidders submit
simultaneous written bids in order to determine the
highest and best bid. Great American and GBH
strenuously objected to this change in the auction
procedures, asserting that the liquidation bidding
rounds were resulting in robust bidding. The Debtors
and the Consultation Partics reconvened, ultimately
listening to the concerns of Great American and GBH,

GBH and Great American continued bidding, with Great
American finally declining to increase its bid at
approximately 8:00 p.m. At the conclusion of the
liquidation rounds, the value of GBH’s bid was estimated
to be approximately $43.9 million, while Great
American’s bid was estimated to be approximately $43.8
million.

At approximately 11:00 p.m., the auction resumed. At this
point, Acquisition submitied a going concern bid that
increased the minimum value of its bid from $40 million
to $42 million. Acquisition also removed a condition in
the Acquisition APA requiring the court to find that the
consignment goods held by the Debtors are in fact
property of the Debtors’ estate, thereby eliminating any

concern that the Debtors might have regarding title to the
inventory, The Consultation Parties, with the exception of
FC Special Funding, conferred for another hour to
evaluate the most recent bid from Acquisition against the
bid from GBH with an estimated value of $43.9 million.
The Debtors, again with assistance from the Consultation
Parties, selected the Aecquisition bid as the highest and
best bid. Although the Committee and the Ad Hoc
Consortium supported the Debtors® decision, Credit
Suisse apain disagreed because of the structure of the
Acquisition APA. According to Credit Suisse, the
Acquisition APA violated the priority scheme of the
Bankruptey Code by allocating funds to subordinate
creditors *614 without first satisfying Credit Suisse in
full.

At this point, GBH sought guidance from the Debtors by
requesting that the Debtors ascribe a value to the going
concern nature of the Acquisition bid, The Debtors
declined 1o do so, admitting that they had contemplated,
but could not monetize, such value. In the next round,
GBH passed, FC Special Funding submitted a hybrid
credit bid, The material terms of FC Special Funding’s
bid ean be summarized as (i) a credit bid of approximately
$23.3 million, (ii) a cash payment of $6.3 million in
exchange for a general release similar to that included in
the Acquisition APA, (i) assumption of vatious
liabilities, (1v) a settlement with consignment vendors on
similar terms as contained in the Acquisition APA, and
(v) payment in fuil of administrative expenses.

The Committee then somewhat arbitrarily raised a
concern with GBH’s bid in light of the unsettled nature of
the consignment inventory issues and refated adversary
proceeding. The Commitiee asserted that the GBH bid
could be subject to a significant reduction if the
consignment inventory was ultimately determined not to
be property of the Deblors’ estates.

After a lengthy meeting with the Consultation Parties
(other than FC Special Funding), the Debtors returned at
approximately 2:00 a.m, and declared the Acquisition bid
as the current highest and best bid with a value of
approximately $46.8 million, $42 million of which would
not be subject to adjustment. The Debtors also identified
the GBH bid as the next highest bid with a value of
approximately $49.8 million, and the FC Special Funding
bid third with a value between $41.6 and $44.3 million.?
GBH once again questioned the Debtors whether they
were able to place a value on the going concern nature of
the Acquisition bid, to which the Debtors responded that
they could not. Credit Suisse once again objected to the
Debtors’ selection of the highest and best bid, asserting
that the GBH bid should be designated as the highest and

.
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best bid. At this point, GBH refused to bid further,
reserving its rights to challenge the Acquisition bid as not
being the highest and best bid at the sale hearing, The
remaining bidders passed and the Debtors concluded the

auction, with Acquisition designated as the winning
bidder.

n The auction transcript is less than clear at this point

regarding the estimated values of the bids.

On May 27, 2015, the Debtors filed a notice of the
auction results with the court [Dkt. No. 742]. The court
has reviewed all three bids and their respective
agrecments, and summarizes them as follows:

1. Acquisition Bid
« Estimated value to the estates: $46.8 million

+ Minimum amount of funds to the estates: $4ﬁ
million

= Assets remaining in estates post-closing: none

* Administrative expenses: paid in full, incleding
professional fees, subject to certain caps, and
503(b)(9) claims

» Consignment inventory settlement: payment to
professionals for consignment adversary plaintiffs
and choice of two options for payment on consigned
inventory

+ Ability to perform: non-binding commitmert letter
from FC Special Funding for three years, $50 million
credit facility to fund continued operations
*615 + Distribution to unsecured creditors: 5% to
trade creditors who agree to trade terms with the
business post-closing ' :
* Recourse to purchaser: none

2. GBH Bid
* Estimated value to the estates: $49.8 million

» Minimum amount of funds to the estates: none,
dependent on inventory levels

+ Assets remaining in estates post-closing: causes of
action, Debtors’ cash on hand

= Administrative expenses: unknown if to be paid in
full

» Consignment inventory settlement: payment to
professionals for consignment adversery plaintiffs
and choice of two options for payment on consigned
inventory

* Ability to perform: 77.4% of proceeds of inventory
to be paid shortly after closing; remaining amount
secured by two letters of credit

» Distribution fo unsecured creditors: unknown,
dependent on inventory levels

* Recourse to purchaser: estates must indemnify
against loss

U

. FC Special Funding Bid

»  Estimated value to the estates: $41.6
million—$44.3 million

¢ Minimum amount of funds to the estates: $6.3
million for settlement and release of actions against
FC Special Funding and its affiliates

¢ Assets remaining in estates post-closing: causes of
action, including avoidance actions, except for those
against FC Special Funding and ifs affiliates;
intellectual property

* Administrative expenses: professional fees to be
paid, subject to certain caps; 503(b)(9) claims not to
be paid

+ Consignment inventory settlement: payment to
professionals for consignment adversary plaintiffs
and choice of two options for payment on consigned
inventory

* Ability to perform: no information provided
+ Distribution to unsecured creditors: unknown

* Recourse to purchaser: none

L The Second Status Conference and the Emergeiicy
Hearing on the Motion to Compel

The court conducted a second status conference related to
the Sale Motion on May 28, 2015, During that status
conference, the court decided to reschedule the sale
hearing so as not to prejudice parties in interest, including
counterparties to executory contracts and unexpired
leases, who had negotiated for a period of time during
which to evaluate the winning bidder. It was also clear at
the status conference that the sale hearing would be
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contested. The court advised the parties that it expected
them to engage in good faith abbreviated discovery in
advance of the sale hearing. The court invited the parties
to contact it in the event of a discovery dispute.

Not surprisingly, on June 4, 2015, a discovery dispute
arose. At approximately 5:00 p.m.,, GBH filed an
emergency motion to compel Acquisition to provide
certain financial documents [Dkt. No. 849]. The court
held an emergency telephonic hearing on June 3, 2015 at
11:00 a.m. on GBH’s motion to compel. In its response to
the motion to compel filed less than one hour prior to the
hearing, Acquisition asserted that GBH, as a frustrated
bidder, lacked standing to object to the sale and therefore
was not entitled to any discovery. GBH responded that it
had purchased an administrative *616 expense [Dkt, No.
817] and therefore had standing as a creditor of the
Debtors® estates. GBH further argued that under Sixth
Circuit precedent, frustrated bidders may challenge a sale
where there is an allegation of fraud, unfairness or
mistake. The court ultimately found that GBH had
standing for the reasons explained in its bench opinion
given at the conclusion of the emergency hearing [Dkt.
No. 878].

J. The Sale Hearing

1. The Settlements Placed on the Record

On June 9, 2015, the court held a hearing on the Sale
Motion. At the sale hearing, the parties requested
additional time to attempt to resolve certain issues The
Debtors eventually placed several significant settlements
regarding the Acquisition bid on the record.” First, Credit
Suisse agreed to withdraw its objection and support the
sale to Acquisition in exchange for an increase in the
“cash component” of the Acquisition APA that was
allocated to Credit Suisse from $2.7 million to $5.45
million” The cash component would be paid inio the
Debtors® estates and paid to Credit Suisse at closing.
Credit Suisse and the Debtors, on behalf of their estates,
also agreed to execute mutual releases. Second, the UST
agreed to withdraw certain aspects of his objection if,
within a reasonable time afier the sale to Acquisition, the
Debtors agreed to file a plan of liquidation. Third,
Acquisition agreed to increase the cap on the payment of
professional fees by $75,000, presumably to account for
the plan of liquidation,

o The hearing on the Sale Motion was scheduled to begin

at 9:00 a.m., but did not start until sometime after 11:00
am, and lasted until sometime after 11:00 p.m. The
court again extends its appreciation to the Coust

Security Officers and Ms. Gail Beach, the court
reporter, for their services.

The courf has summarized the material settlements
placed on the record regarding the Acquisition bid;
however, the Debtors also resolved several non-cure
cost objections with counterpartics to executory
contracts and unexpired leases.

% At the hearing, the Debtors stated that the settlement

with Credit Suisse increases the value of the
Acquisition bid by at least $2.85 million.

Finally, with respect to the settlement with the
consignment vendors contained in the Acquisition APA,
the amount to be paid to the Ad Hoc Consortium was
reduced from $500,000 to $475,000. In addition,
Acquisition agreed to remove a condition requiring
dismissal of the consignment vendor adversary
proceeding by all plaintiffs.” Relatedly, the proceeds from
post-pefition sales of consigned goods currenfly being
held in escrow by the Debtors pending resolution of the
adversary proceeding would continue to be held in escrow
by Acquisition for the benefit of any nos-consenting
consignment vendor.

= The basic terms of the consignment settlement in the

Acquisition APA arc that the plaintifs in the
consignment adversary proceeding will recetve
$500,000 upon a voluntary dismissal of their claims
against the Debtors. In addition, a consenting
consignment vendor may choose one of two eptions: (1)
payment of its administrative expense under section
503(b)(9) within ten days of its allowance plus 10% of
the book value of its transferred consigned inventory
within thirty days of the sale of such inventory; or (ii)
payment of 35% of the book value of its transferred

censignment inventory within thirty days of the sale of
such inventory,

After these setflements were placed on the record, only
the objections of GBH and Bridgestone Multimedia
Group (“Bridgestone™), a consignment vendor and
intervening plaintiff in the consignment *617 adversary
proceeding, remained. GBH’s objections can be
summarized as follows: (i) the auction was unfair; (i) its
bid was superior to the bid of Acquisition; and (iii) the
Acquisition APA is a sub rosa plan, Bridgestone contends
that the releases to insiders are inappropriate and without
justification, and that the distribution of funds under the
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Acquisition APA is discriminatory.® The UST also
remained concerned about the incomplete auction and
releases granted to insiders under the Acquisition APA»

e Bridgestone also objected to the requirement in the

Acquisition APA  that the consignment vendor
adversary proceeding be dismissed. As noted above, the
Debtors and Acquisition have sines clarified that
non-consenting consignment vendors are not required
to dismiss their claims from the adversary proceeding,

» Although the UST did ot term himself as a per se
objecting party, he did engage in cross-examination
throughout the proceedings and provided a compelling
and animated closing argument.

2. Admission of Exhibits info Evidence

The parties filed a jojnt stipulation prior to the sale
hearing {Dkt. No. 898] in which they stipulated as to the
admissibility of seventy-two exhibits, some of which were
duplicative. Although all of these exhibits were

technically admitted into evidence, the parties only relied -

on the Acquisition APA, the GBH agency agreement, the
Debtors’ cash flow projections, the Debtors’ bid
valuations, GBH’s bid analyses, and the transcripts of the
auction and section 341 meeting.® In addition to the
aforementioned exhibits, the court admitted two other
exhibits into evidence—a loan commitment letter from
FC Special Funding to Acquisition and a five year
projection for Acquisition.

% Although all of these exhibits were admitted into

evidence pursuant to stipulation, the parties did not
direct this court’s attention to specific content within
those exhibits, The coust declines to parse through
thousands of pages of exhibits in order to determine the
relevant portions thereof. For the most part, the court is
only considering the exhibits which were the subject of
testimony or oral argument during the sale hearing,

3. Testifying Witnesses '
During the sale hearing, the following persons testified:

» Amy Forrestal, Partner at Brookwood

* Chuck Bengochea, Chief Executive Officer of the
Operating Debtor

- Ken Dady, Vice President of Finance for the
Operating Debtor

« Thomas L. Minick, Managing Member of
Commenda

« Benjamin Nortman, Executive Vice President of
Hilco Merchant Resources, LLCY

= Thomas E. Pabst™

*618 The testimony ‘of cach witness is summarized
below.

3 Mr. Nortman was qualified as an expert witness, albeit

one with bias due to his position as an officer of Hilco
and representative of the joint GBH bid. See United
States v. Jackson—Randolph, 282 F.3d 369, 383 (6th
Cir.2002) (Quist, J.) (bias is a “relationship between a
party and a witness which might lead the witness to
slant, unconsciously or otherwise, his testimony in
favor of or against a party”) (citing United States v.
Abel, 469 U.S, 43, 52, 105 8.Ct. 465, 83 L.Ed.2d 450
(1984)); see also Sharp v. Chase Manhattan Bank (In
re Commercial Fin. Servs., Inc.), 350 BR. 520, 526 n,
1, 352829  (BankrN.D.Okla,2005)  (probing
cross-examination of expert wimess will permit
assessment of expert’s credibility and potential bias,
especially in bench trial),

n At the hearing, GBH objected to the Debtors’ attempt

to gualify Mr. Pabst as an expert witness due to, among
other things, his lack of recent experience with retail
lquidations. After considering the testimony of Mr,
Pabst during direct examination and cross examination,
the court sustained GBH’s objection. See Fed.R.Evid,
702,

@ Amy Forrestal

Amy Forrestal of Brookwood, the Debtors” investment
banker, was the first witness called by the Debtors. The
court found Ms. Forrestal to be credible. Ms. Forrestal
testified as to the intense marketing efforts undertaken by
Brookwood on behalf of the Debtors, including attempts
to contact approximately 230 parties in order to gauge
their interest in the Debtors’ assets. According to Ms.
Forrestal, fifly of the parties contacted could be described
as potential going concern purchasers, with the remainder
considered to be liquidators. Ms. Forrestal stated that
aithough the Debtors and Brookwood received
preliminary interest from several potential going concern
purchasers, Acquisition was the only party to submit a
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going concern bid.

Ms. Forrestal testified that she was not involved in the
negotiations of the Acquisition APA. Instead, Mr.
Bengochea, the Debtors’ CEQ, was the primary contact
person with respect to Acquisition. She also stated that
she never spoke with Richard Jackson, the principal for
Acquisition, Ms. Forrestal testified that as a member of
the Auction Team, she recommended during the first
round that the Debtors select the Yellen bid as the highest

-and best bid. In the second round, she stated that she

agreed with the Debtors’ conclusion that the Acquisition
bid was the highest and best bid due to its minimum floor
when compared to the contingencies and variables in the
agency agreements utilized by the liquidating bidders.
Ms. Forrestal also testified that she continued to view the
Acquisition bid as superior on the second day of the
auction due to the uncertainty of the liquidator bids.

b. Chuck Bengochea

The court found the testimony of Chuck Bengochea, the
Debtors® CEQ, fo be credible, but incomplete and perhaps
lacking in conviction. Mr. Bengochea explained that he
was hired to become the Debtors’ CEO by Richard
Jackson, among others, in the summer of 2014, During
that time, the Debtors were already in considerable
financial distress. He testified that in order to address
prepetition concerns by Credit Suisse, the Debtors
presented a five-year plan proposing fo, among other
things, close approximately fifteen stores and improve
sales by expanding the Debtors’ online presence. Mr.
Bengochea was unable to answer several questions by
providing any specific detail, instead deferring to those
whe reported to him, including Ken Dady, According to
Mr, Bengochea, the Debtors elected to file for bankruptey
after negotiations with Credit Suisse reached an impasse. .

Mr. Bengochea stated that he believed that Acquisition
would use the same modified business plan as the Debtors
when operating the business post-closing. He testified that
he was in close contact with Richard Jackson throughout
his employment with the Debtors, speaking with Mr.
Jackson approximately once per week. In addifion, Mr.
Bengochea testified that he expected to continue as CEQ
of Acquisition if it purchased the Debtors® assets.

Mr. Bengochea stated that he was upable to attend the
first day of the auction due to a family conflict, but had
been available by telephone. He admitted that he (i) had
not reviewed a financial statement for Acquisition, (ii)
had not scen a commitment letter, (iii) was not aware of

any collateral or other form of security supporting the bid,
and (iv) had not seen any analysis regarding the value of
avoidance *619 actions and other causes of action,
including those subject to releases, as contemplated by the
Acquisition APA, Mr. Bengochea explained that although
he signed the Acquisition APA and was generally familiar
with it, he lacked specific knowledge that the court would
expect from the chief executive officer of a debtor in
possession. However, he also explained that he spoke
weekly with Ms. Forrestal regarding identification of
bidders, particularly going concern bidders.

Finally, Mr. Bengochea testified that he telephoned
Richard Jackson and Larry Powell, another insider, at
approximately 11:00 p.m. on the second day of the
auction. According to Mr. Bengochea, he simply asked
Mr, Jackson to increase the Acquisition bid during the
telephone call and did not discuss any other bids.

¢. Ken Dady

Ken Dady, the Debtors’ Vice President of Finance,
testified regarding the Debtors’ past and current financial
states, the projections presented to Credit Suisse
prepetition, and, importantly, the Debtors’ analysis with
respect to the competing bids. The court found Mr. Dady
to be credible, convincing and extremely knowledgeable.
Mr. Dady testified that although the Debtors are currently
cash positive, they will experience a liquidity crisis in
July of 2015, Mr. Dady stated that he and his financial
department prepared the bid analyses provided to the
bidders. He noted that he did not have experience working
with agency agreements, and found all of the bids
submitted by the liquidation bidders to be quite complex,
notwithstanding his many years of finance experience.
Mr. Dady noted that although the Debtors had
commenced an analysis with respect fo preferential
transfers and the insider causes of action being released in
the Acquisition APA, such analyses had not been
completed before the auction.

Mr. Dady further testified as to the numerous risk factors
in the GBH agency agreement, including (i) cccupancy
and other expenses that remained with the Debtors while
GBH liquidated assets, (if) caps on GBH’s liability for
certain expenses, and (iii) required reimbursements from
the Debtors for the difference between liguidation sale
prices and promotional sale prices. He also indicated that
the Debtors viewed the GBH bid with a high degree of
uncertainty because GBH had net, as of the date of the
auction, resolved issues with consignment vendors so that
GBH could sell, as property of the Debtors’ estates, the
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consignment inventory. Absent a resolution with the
consignment vendors, Mr. Dady believed that the value of
the GBH bid to the Debtors’ estates could be reduced
substantially.®® In addition, he was concerned that the
agency agreement utilized by GBH placed GBH in &
position of control and, thus could potentially be
manipulated by GBH to reduce the value of the bid to the
detriment of the Debtors” estates.

B Although GBH later entered into a settlement with

consignment vendors on simifar terms to Acquisition, at
the time of the auction, no such settlement had been
reached.

M. Dady stated that some, but not all, of these risk
factors were discussed with GBH at the auction. He
testified that in order to have addressed the Debtors’
concerns, GBH could have submitted an asset purchase
agreement (as opposed to an agency agreement) or, at the
very least, committed a minimum value to the Debtors’
estates. He also noted that the Debtors were concerned
about ascribing a value to the going concern component
of the bid, because they did not want to artificially inflate
the Acquisition bid, thereby chilling other bids. Mr. Dady
was uncertain about his future, as he had not discussed his
*620 potential employment with Acquisition if it was
ultimately the winning bidder. Finally, Mr. Dady stated
that be rarely spoke to Richard Jackson, and that he was
unaware that Chuck Bengochea had called Mr. Jackson
during the auction.

d. Thomas L. Minick

FC Special Funding called one witness, Thomas L.
Minick, the managing member of Commenda. Mr.
Minick, a banker for more than thirty years, was credible,
concise, and knowledgeable. He stated that Commenda is
a merchant bank that generally provides financing on 2
secured basis to various borrowers. He explained that
Commenda is the sole owner of FC Special Funding, and
that FC Special Funding has agreed to provide a credit
facility of $50 million to Acquisition. Although the
commitment letter between Acquisition and FC Special
Funding was executed on June 3, 2015, Mr. Minick
testified that drafts of the letter had actually been
exchanged around the time of the auction.

e. Benjamin Nortman

GBH called only one witness, Benjamin Nortman, an
executive with Hilco Merchant Resources, LL.C, and the
representative of the GBH joint venture. As noted above,
the court qualified Mr. Nortman as an expert witness due
to his extensive and recent experience in the retail
liquidation field. The court found Mr. Nortman’s to be
credible, candid, and knowledgeable. His testimony was
particularly credible because he acknowledged that the
GBH agency agreement included potential fluctuations in
value. Mr. Nortman also admitted that ambiguities in the
drafiing of the agency agreement could lead to some
apprehensions for the Debtors. He expressed great
frustration with the lack of information provided by the
Debtors as to their concerns with the GBH bid and
asserted GBH could have easily addressed these concerns
had it been provided with this information. Mr. Nortman
also expressed skepticism regarding certain risk factors
allegedly considered by the Debtors at the auction. Mr.
Nortman was adamant that these risk factors were created
on a post-auction basis for the sale hearing,

Mr, Nortman noted that GBH had attempted to remain
competitive at the auction by reacting to adjustments in
other bids. He felt as though GBH had sufficiently
addressed all concerns raised by the Debtors at the
anction. He testified that 77.4% of the proceeds from the
sale of the inventory of the Debtors would be paid in cash
shortly after the closing of the “sale,” and that the
remaining amount of GBH’s bid would be secured by two
letters of credit. Mr. Nortman stated that the Debtors”
failure to advise GBH of the amount by which to inerease
its bid to become the highest bidder caused GBH to stop
bidding. Importantly, Mr. Nortman testified that GBH
would be willing to resume bidding in the event that the
auction is reopened.

At the conclusion of the sale hearing, the court took this
matter under advisement. Upon careful consideration of
the legal arguments presented, the exhibits admitted into
evidence, and the testimony of all witnesses, the court
concludes that it cannot grant the Sale Motion.

DISCUSSION

A. GBH Has Standing to Object to the Sale

MAs noted above, this court held that GBH had standing
to file a motion to compel production of documents by
Acquisition. In their brief and at the sale hearing, the
Debtors sought to preclude GBH from objecting to the
sale because it allegedly lacked standing. Confra *621
Pepper v, United States, 562 U.8. 476, 506, 131 S.Ct.
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1229, 179 L.Ed.2d 196 (2011) (citation omitted) (when
court decides upon rule of law, decision should govern
same issues at later stages of same case); Gen. Elec.
Capital Corp. v. Hoerner (In re Grand Valley Sport &
Marine, Inc.j, 143 B.R. 840, 853 (Bankr.W.D.Mich.1992)
(citation omitted) (purpose of “law of the case” doctrine is
to promote finality and prevent the relitigation of
adjudicated issues).* Similar to the arguments made by
Acquisition, the Debtors contended that GBH lacked
standing to object to the proposed sale to Acquisition
because it is nothing more than an aggrieved bidder.*
Like Acquisition, the Debtors attempted to rely on two
decisions from the Sixth Circuit in support of their
position. See Stark v. Moran (In re Moran), 566 F.3d 676
(6th Cir.2000); Sguire v. Scher (In re Sguire), 282
Fed.Appx. 413 (6th Cir.2008) (Suhrheinrich, J.). Neither
decision supports the Debtors® argument. To the contrary,
these decisions hold that an aggrieved bidder has standing
to object to a sale where it cither has a pecuniary interest
or alleges that the sale process was flawed.

34 The coutt issued an oral ruling on this issue at the sale

hearing so as not to further delay the process. The court
is incorporating that ruling info this Memorandum
Decision,

» The Debtors also asserted that a document executed by

qualified bidders acknowledging that they hold no
claim against the Debtors or their estates [Dkt. Ne.
802-6] precluded GBH from objecting at the sale
hearing,. The court does not Interpret this
acknowledgement, to deny GBH standing, as it
expressly states that objections to the results and
process of the auction are to be preserved for the sale
hearing,

B Bln this case, GBH purchased an administfative
expense [Dkt. No, 817] which remained unpaid as of the
sale hearing. See In re Embrace Sys. Corp., 178 BR. 112,
120 (Bankr.W.D.Mich.1995) (Gregg, J.) (Bankruptcy
Code does not distinguish between prepetition creditors
and administrative expense holders for purposes of
pecuniary interest). GBH therefore held a pecuniary
interest as of the date of the sale hearing that conveyed
standing to object to the Sale Motion. Id at 121. In
addition, GBH asserted during the emergency hearing on
May 22, 2015 and in its objection to the Sale Motion that
it believed the auction process to have been unfair, The
Sixth Circuit could not have been mote clear—where a
patty has a pecuniary interest or challenges the fairness of
an auction, such party has standing. See In re Moran, 566
F.3d at 681; In re Squire, 282 Fed. Appx. at 416, The court

therefore rejects the Debtors’ attempt to deny GBH
standing at the sale hearing*

3 Although this court has recognized the standing of

GBH given its allegations of unfairmess and its
pecuniary interest, GBH’s standing does not exist in
perpetnity. See In re Embrace Sys., 178 BR. at 121
(improper motive such as purposely seeking to desiroy
debtor may result in demial of standing). It is
uncontroverted that the Debiors invited GBH to
participate in the anction process. This court will not
permit the Debtors to now argue that GBH is acting in
bad faith by seeking to ensure that its bid receives
proper consideration. At some point, however, GBH,
which holds an allowed administrative expense, may
lose its pecuniary interest or its standing due to
improper motive.

B. The Auction Process Suffered from Mistakes
In its brief in opposition to the Sale Motion, GBH has
made serious allegations with respect to the fairness of the
auction process. While the Debtors clearly made mistakes
at the auction, this court concludes that the allegations of
fraud and unfairness are, in large part, unfounded.

¥l FiThe Debtors, in conducting the sale process, have a
fiduciary duty to maximize the value of their estates. *622
In re Embrace Sys., 178 B.R. at 123-24. However, as this
court has previously noted, that fiduciary duty does not
require the Debtors to mechanically accept a bid with the
highest dollar amount. See In re Quality Stores, Inc., 272
BR. 643, 647 (Banke.W.D.Mich.2002) (Cregg, I.)
(uncertainty regarding financial status justified decision to
deem lower offer as “best™ offer). The Debiors are
permitted, and in fact are encouraged, to evaluate other
Tactors such as contingencies, conditions, timing, or other
uncertainties in an offer that may render it less appealing,
See, e.g., In re Scimeca Found, Inc, 497 B.R. 753, 179
(Bankr.E.D.Pa.2013) (apptoving somewhat lower all-cash
bid instead of higher bid with financing contingency); In
re Bakalis, 220 B.R. 525, 53233 (Bankr.E.D.N,Y.1998)
(approving lower bid instead of higher bid with
contingencies and inherent risk).

I ¥1f the court perceives any degree of fraud, unfairness
or mistake with the sale, including any flaws with an
auction process, the cousrt should assess the impact of
these factors on the sale when the offer is compared to the
court’s finding of valuation of the assets to be sold. In re
Embrace Sys., 178 B.R. at 123 (citation omitted). Where a
proposed sale would benefit an insider of a debtor, the
court is required to give heightened scrutiny to the
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fairness of the value provided by the sale and the good
faith of the parties in executing the transaction. See Ricker
& Assocs., Inc. v. Smith (In re Rickel & Assocs., Inc.), 272
B.R. 74, 100 (Bankr.S.D.N.Y.2002); In re Embrace Sys.,
178 BR. at 126; cf Bayer Corp. v. MascoTech, Inc. (Inre
Autostyle Plastics, Inc,), 269 F.3d 726, 745 (6th Cir.2001)
(“Insider transactions are more closely scrutinized, not
because the insider relationship makes them inherently
wrong, but becavse insiders ‘usually have greater
opportunities for .. inequitable conduct’ ™) (citing
Fabricators, Inc. v. Technical Fabricators, Inc, (In re
Fabricators, Inc.), 926 F.2d 1458, 1465 (5th Cir.1991)).

According to GBH, the auction was unfair because the
risk factors identified by the Debtors at the sale hearing
were nothing more than post-hoc rationalizations
manufactured after the auction had closed to justify the
Debtors’ selection of the Acquisition bid. Even if these
factors had been considered by the Debtors at the auction,
GBH asserts that it was not informed of the risk factors by
the Debtors so that it could increase the value of its bid.
According to GBH, the Debtors improperly withheld
information from GBH. GBH simifarly faults the Debtors
for failing to ascribe an exact monetary value to the going
concern nature of the Acquisition bid. GBH also requests
that this court infer that the previously undisclosed
tefephone call from Chuck Bengochea to Richard Jackson
was an attempt to fix the auction to ensure that
Acquisition was declared the winning bidder.

The UST separately asserts that the Debiors have not
maximized the value for the estates because they closed
the auction while parties were still willing to increase
their bids, and they may have preferred insiders to the
detriment of the other bidders by accepting a proposal
which fails to ascribe value for avoidance actions and
releases. As such, the UST suggests that the integrity of
the bankruptcy sale process has been compromised.

The court does not find that the auction was unfair or
fraudulent, After scrutinizing the transcripts of the auction
and carefully listening fo the testimony at the sale hearing,
it appears that the Debtors properly conferred with the
Consultation Parties throughout the process. Moreover,
the Debtors attempted to prepare written analyses to
facilitate bidding while, to the *623 best of their ability,
addressing concerns of the bidders. Importanily, the
Debtors consistently identified various risks that they
perceived with the liquidating bids. On numerous
occasions, the Debtors advised the liquidation bidders that
the Debtors were concerned with the contingent nature of
the agency agreements. The liguidation bidders, however,
elected not to conform their bids by providing a minimum
value. The court finds that aithough mistakes were made

as discussed below, they are not related to the Debtors’
failure to conduet a transparent process.

®IThe court does not find the Debtors® failure to provide
GBH with a kine item analysis of the perceived risks of its
bid to be improper in any way. First, the court notes that
the agency agreement submitted by GBH is exceedingly
complex and requires application of formulas and
consideration of a multitude of risks and contingencies in
order to arrive at a hypothetical value of the bid. The
Debtors, to their credit, strained to provide a value to the
GBH bid on their bid analysis form. In addition, the
Debtors repeatedly requested that the bidders restructure
their bids to include a minimum value to the Debtors’
estates. For whatever reason, GBH declined to provide the
Debtors with a minimum value and instead challenged the
ability of Acquisition to perform under the Acquisition
APA,

This court finds the reasoning in in re Bakalis, 220 B.R.
525 (BankrE.D.N.Y.1998) to be instructive when
considering GBH’s arguments, In Bakalis, a Chapler 7
trustee requested the court approve a sale of stock that
comprised a controlling interest in a bank. /4, at 527. The
proposed winning bidder, an entity formed for the
purpose of acquiring the controlling shares of stock, was
comprised of several officers and directors of the bank, as
well as other investors, Id at 528, At the end of the
auction, the winning bidder made a cash offer, which was
contingent only on regulatory approval, and provided for
reimbursement of accrued interest if closing did not
occut, Id. at 529-30,

The second highest bidder, a competitor of the bank,
objected to the proposed sale io the winning bidder,
asserting that its bid offered a higher value. Id at 533,
The trustee recommended the lower bid as the highest and
best because the second highest bid was subject to
numerous contingencies, which the trustee viewed as a
substantial gamble for the estate. /d at 530-31. In
addition, the trustee expressed concern that in the event of
a legal battle over the proposed merger, the value of the
bank stock could be significantly reduced if the sale to the
second highest bidder was not timely consummated. Id at
532. The second highest bidder contended, among other
things, that the trustec failed io disclose certain
components that would permit the second highest bidder
to top the winning bid. Id at 534.

The court found that the trustee had appropriately
exercised his business judgment in selecting the facially
lower bid, noting that the trustee carefully weighed the
competing bids and chose the bid that he viewed as the
Ieast risky to the estate. /d. at 332. The court rejected the

4
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second bidder’s assertion that the bidding -process was
unfair because the trustee did not give bidders a precise
quantification of the non-monetary and structural
components of the winning bid. 7d. at 534-35. Instead, the
court stated that there is no requirement that competing
bidders be given precise valuations of all of the non-dollar
aspects of their bids, especially where the bidders are
sophisticated entities who can assess the risks and benefits
of their bids and the limits of the consideration they offer.
Id. at 534-35 (citing *624 Consumer News & Business
Channel P’ship v. Financial News Network Inc. (In re
Financial News Network Inc), 134 B.R. 737, 738
(S.D.N.Y.1991), aff'd, 980 F2d 165 (2d Cir.1992)). The

" court emphasized that the trustee had repeatedly discussed

with the second highest bidder his concerns regarding
risks, but the second highest bidder was determined to
maintain its contingency clauses and walk away
provisions, choosing to critique the winning bidder’s bid
protections as illusory instead. /d.

The discussion in Bakalis is highly persuasive to this
court. GBH, Jike the second highest bidder in Bekalis, is
an eminently sophisticated bidder whose own executive,
qualified as an expert by this court, testified that he had

_been involved in hundreds of retail bankruptcy auctions,

many of which were against a going concern bid such as
that submitted by Acquisition, GBH, as the drafter of the
agency agreement, was familiar with all of its provisions
and could, based on its extensive expetience in similar
transactions, likely foresee where a seller might perceive
risk. -

Similar to the trustee in Bakalis, the Debtors repeatedly
expressed a desire for GBH to provide a minimum value

“that would be provided to the estate if its bid were chosen

as the winning bid. Instead ‘of submitting a revised bid
that would provide a minimum value fo the estate, GBH,
like the second highest bidder in Bakalis, chose to
criticize the Acquisition bid as illusory and question the
Debtors® business judgment. This court agrees with the
Bakalis court. The Debtors were not required to provide a
line-by-line analysis to each bidder. In fact, by imposing
such a condition, this court would be unnecessarily
slowing the process, thereby hindering the central purpose
of the auction—to generate the highest and best bid for
the Debtors’ assets through competitive and robust
bidding,

The court finds that the Debtors legitimately perceived
risks in the GBH bid, many of which were disclosed, that
cansed the Debtors to deem the GBH bid less attractive
despite its purportedly higher dollar amount. Mr, Dady’s
testimony revealed that the Debtors engaged in an
extensive analysis of the risks and rewards of the bids

before, during, and after the auction. Importantly, at the
time the Debtors selected the Acquisition bid as highest
and best, GBH and the consignment vendors had yet to
agree to treatment of the consignment inventory, which, if
excluded, could have significantly reduced the value of
the GBH bid. In addition, the Debtors, likely in response
to this court’s repeated warnings about administratively
insolvent estates, placed great emphasis on the fact that
the Acquisition bid would ensure payment of all
adminisfrative expenses. As stressed by the Committee,
the GBH bid has no such provision. Instead, GBH advised
this court that it believes, based on its estimates, that
administrative expenses would likely be satisfied. This is
simply not good enough.

PIRegarding the fajlure of the Debtors to quantify the
going concern nature of the Acquisition bid, the court
credits the testimony of Mr. Dady that the Debtors
genuinely did not have a dollar amount to provide and did
not want to recklessly ascribe one for fear of chilling
further bidding. Notably, the bidding procedures provide
that the Debtors may, but are not required to, ascribe a
lignidation value to certain assets. The bidding procedures
provide that if the Debtors “believe that such value would
be overly speculative under the circumstances,” they may
decline to ascribe a value. The Debtors cannot be faulted
for seeking guidance from, and relying on, the Bidding
Procedures Order entered by this court.

*625 The court also notes that GBH was responsible for
suspending the auction on both the first and second day
because of its refusal to continue bidding. As the bidding
procedures and the acknowledgement signed by all
qualified bidders [Dkt. No. 802-6] expressly state, issues
regarding the manner in which the auction is conducted
shall be reserved for the sale hearing. It was therefore
inappropriate for GBH to attempt to challenge the auction
without first allowing the bidding to conclude, The
Debtors® non-disclosure of certain perceived risks in the
GBH bid and their views regarding the superiority of the
Acquisition bid were not what ultimately resulted in a
flawed anction. Rather, the Debtors made two mistakes
during the auction.

POEirst, the Debtors did not account for the value of the
insider releases and the avoidance actions being “sold,” as
discussed in detail below. Regardless of whether this
failure is considered a mistake or more properly
considered in connection with the valuation of the
Debtors® assets in relation to the purchase price, the
Debtors’ failure in this regard is fatal, even if the
Committes supported the terms of sale. The Debtors’®
executives testified that an investigation had not been
completed as to the value of the releases in the

Vi
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Acquisition APA or the avoidance actions proposed to be
sold when the Acquisition bid was selected as the highest
and best bid.” Had the investigation been completed, it
might have required an adjustment to the bid valuations
relied upon by the Debtors to credit the liquidation bids
with & greater amount for causes of action left behind in
the estate. Moreover, the Debtors were unable to
articulate a basis for the granting of such releases, let
alone their value, at the sale hearing. This lack of
understanding is unacceptable given the insider
relationship between Acquisition and the Debtors.*

3 The court notes thaf the parties described the sale of

avoidance actions more as an abandonment of the
estate’s right to pursue such actions, rather than an
assignment of the estate’s rights to Acquisition.

Similarly, the Debtors neglected to consider whether
Acquisition had the ability to close the transaction and
comply with its monetary obligations under the
Acquisition APA. However, this may be a moot point
after Mr, Minick confirmed that FC Special Funding
had agreed to provide a credit facility as evidenced by
the commitment letter.

Second, the court is troubled by the ex parte telephone
call from Mr. Bengochea to Mr. Jackson during the
second night of the auction. As an initial matter, this type
of ex parte contact during an auction is completely
inappropriate due to the insider relationship and clear
conflict of interest that has infected Chuck Bengochea,
Any requests for higher bids should have been placed on
the record at the auction or communicated through legal
counsel. Morepver, the request should have been made to
all qualified bidders, not simply to an insider that has
assured the Debtors® CEO of future employment.

The testimony and auction franscript reveal that around
the same time that Mr, Bengochea placed the telephone
call to Mr. Jackson, Acquisition submitted its final bid,
after which it left the auction. Neither Acquisition nor any
other party has provided an explanation for Acquisition’s
departure. The conduct of Mr. Bengochea and the
departure of Acquisition leave this court with the
impression that Mr. Bengochea may have represented to
Acquisition that it would be declared as the winning
bidder, which it eventually was after a recess and an
abrupt closing of the auction. While the court is without
sufficient evidence to infer fraud on the part of Mr. *626
Bengochea, the timing of the telephone call, the final
Acquisition bid, and the closing of the auction cannot be
ignored in light of the heightened scrutiny applied to

insider transactions. Mr. Bengochea was, at the very least,
reckless.

In sum, although the auction was not as unfair as GBH
insists, it was flawed,

C. The Debtors Have Failed to Articulate a Sound
Business Justification for the Sale to Any of the Bidders
WA s noted above, this court concludes that the Debtors
have committed mistakes in connection with the auction
process. However, even when a bankruptcy court finds
the presence of fraud, unfairness or mistake, it retains the
“discretion to approve the sale should the estate be so
desperate for a buyer that rejection of the offer would be
devastating to creditors.” [n re Embrace Sys., 178 B.R. at
124 (citation omitted).

1123 031 Mgy order to approve a sale of substantially all of
the Debtors’® assets outside the ordinary course of business
pursuant to section 363(b), the court must find that the
Debtors have articulated a sound business justification for
the sale. Stephens Indus., Inc. v. McClung, 789 F.2d 386,
389-90 (6th Cir.1986) (citing Comm. of Equity Sec.
Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d
1063, 1070 (2d Cir.1983)). The Sixth Circuit has adopted
the reasoning of Lionel and cited favorably to the
following guidance from the Second Circuit:

In fashioning its findings, a
bankruptey judge must not blindly
follow the hue and cry of the most
vocal special interest groups; rather
he' should consider all salient
factors pertaining to the proceeding
and, accordingly, act to further the
diverse interests of the debtor,
creditors, and equity holders, alike.
He might, for ¢xample, look to
such relevant factors as the
proportionate value of the asset to
the estate as a whole, the amount of
elapsed time since the filing, the
likelihood that a plan of
reorganization will be propesed and
confirmed in the near future, the
effect of the proposed disposition
on future plans of reorganization,
the proceeds to be obtained from
the disposition vis-d-vis any
appraisals of the property, which of
the alternatives of use, sale or lease
the proposal envisions and, most
importantly perhaps, whether the
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asset is increasing or decreasing in

value. This list is not intended to be

exclusive, but merely to provide
* guidance to the bankruptcy judge.

Id. st 389 (quoting [n re Lionel Corp., 722 F2d at 1071).
The list set forth in Lionel and adopted by the Sixth
Circuit is not exhaustive, however. Instead, a court must
consider the unique facts and circumstances of each case
as opposed to applying a “predetermined formula.” In re
Embrace Sys., 178 B.R. at 125,

USThis court finds the following factors previously
identified by this court and other courts to be instructive:
(i) whether adequate and reasonable notice has been
provided to parties in interest, including full disclosure of
the sale terms and the debtor’s relationship with the
purchaser, (fi} whether the sale price is fair and
reasonable, and (iil) whether the proposed buyer is
proceeding in good faith. See, e.g., In re Exaeris Inc., 380
B.R. 741, 744 (Bankr.D.Del.2008) (citing /» re Delaware
& Hudson Railway Co., 124 B.R, 169, 176 (D.Del.1991));
In re Medical Software Solutions, 286 B.R. 431, 439-40
(Banke.D.Utah 2002); see also In re Embrace Sys., 178
BR, at 123 (citation omitted) (sale appropriate if in
compliance with section 363, bid is fair, and sale is in best
interest of debtor’s estate and creditors).

Vel 17 637 As this court has consistently stated, a debtor
must demonstrate that the proposed purchase price is not
only the highest offer, but the highest and best offer. See,
eg, In re Embrace Sys, 178 BR. at 123. When
considering offers for the purchase of assets, the debtor’s
duty, and the primary concern of the bankruptey court, is
to ensure that the sale maximizes the value of the asset
sold. Id. (citing In re Integrated Resources, Inc., 1353 B.R.
746, 750 (Bankr.S.D.N.Y.1992), gff’d, 147 B.R. 650
(SDN.Y.1992)).

B s again worth noting that nothing within the
Bankruptcy Code prohibits insiders from purchasing
estate assets. Sugarloaf Indus. and Mktg. Co. v. Quaker
City Castings, Inc. (In re Quaker City Castings, Inc.), 337
B.R. 729, 2005 WL 3078607, at *6 (B.AP. éth Cir, Nov.
18, 2005) (citing First of America Bank v. Conn. Gen.
Life Ins. Co. (In re 255 Park Plaza Assocs. Lid, P’ship),
100 F.3d 1214, 1217-18 (6th Cir.1996Y; In re Bakalis,
220 B.R. at 537). Rather, the transaction is merely subject
to heightened scrutiny. See In re Exaeris Inc., 380 B.R. at
746-47; In re Tidal Construction Co., Inc., 446 B.R. 620,
624 (Bankr.8.D.Ga.2009) (applying heightened scrutiny
and ultimately approving sale to insider).

mlUpon consideration of these factors, this court finds

that the Debtors have not satisfied their burden under
heightened scrutiny, as- the insider nature of sale to
Acquisition simply does not permit this court to approve
the transaction, notwithstanding the overwhelming
support from the Debtors” major stakeholders.” The court
concludes that although the Debtors have satisfied several
of the aforementioned criteria, they have not, overall,
articulated a sound business justification for secking to
sell substantially all of their assets to Acquisition on the
terms in the Acquisition APA.

® The court gives little, if any, weight to FC Special

Funding’s support for the Acguisition bid. As part of
the sale to Acquisition, FC Special Funding would be
the beneficiary of a release that it has valued at $6.3
million, Therefore, FC Special Funding is by no means
disinterested,

First, it is uncontroverted that the Debtors” assets are
decreasing in value. As the Second Circuit, and the Sixth
Cireuit by reference, stated, this is perhaps the most
important factor. The testimony at the sale hearing from
Ken Dady revealed that although the Debtors are
currently cash positive, they will experience a liquidity
crisis sometime within the next month. The projections
relied upon by the Debtors at the sale hearing further
indicate that their cash reserves are likely to be depleted
by mid to late’ July, absent post-petition financing. It is
undisputable that the Debtors are subject to a fairly
onerous cash collateral order, which has been extended on
a weekly basis [Dkt. Nos. 851, 913]. Finally, as this court
has previously noted, the Debtors are experiencing a
significant cash burn due to professional fees and other
costs directly attributable to these bankruptey cases, In the
event that the Debtors® assets are mot sold soon, it is
unlikely that the Debtors will be able to confinue as a
going concern.™

© Prof James J. White, Harvey's Silence, 69 AM.

BANK. LJ. 467, 474 (1995) (“[TIhe largest and most
palpable costs of Chapter 11 arise from delay ...
Chapter 1l—at least as opracticed in Jarge
cases—appears to condone and even exaggerate delay
and the attendant costs .. The costs of delay are
palpable and indisputable.”),

Second, the court finds that a sufficient amount of time
has elapsed since the petition date. The Debtors have
explored their options with assistance from counsel,
Resurgence and Brookwood, Since the *628 filing of their
petitions, the Debtors have conducted a vigorous
marketing campaign, the byproduct of which was robust
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bidding at an auction,

Third, the Debtors cannot be said to be blindly following
the desires of a vocal group of special interest creditors.
In other cases this court has placed significant emphasis
on the judgment of the debtor, its lenders, and the
cominittee, See In re Quality Stores, Inc., 272 BR. at
64748 (court recognized committee and secured lenders’
support given great deference because they bore risk if
sale not consummated), These cases are no different. The
Debtors clearly have support from all of their major
stakeholders, the Committee, Credit Suisse, FC Special
Funding, and the Ad Hoc Consortium. Absent the insider
relationships and lack of notice, the support of these
stakeholders may have dictated a different outcome,

Fourth, the Debtors have properly advised this court and
other parties in interest that they intend to file a plan of
liquidation as soon as reasonably practical as part of an
agreement reached with the UST. To this end, the Debtors
negotiated with at least Acquisition for a sum certain that
will be used for the wind down of the Debtors’ estates,
which presumably includes the filing of & plan after the
sale is consummated. Moreover, at the sale hearing, no
parties questioned the Debiors® representatives regarding
the material terms of any plan. In the absence of any such
questioning, the court will accept the Debtors’
representations and will not require more. In sum, the
Debtors have, through discussions with the UST,
responsibly accounted for the need to file a plan of
liquidation in the event the sale is approved.

While the aforementioned factors support a finding that a
sound business justification exists for a sale to
Acquisition, several other factors weigh heavily against
such a sale. Notwithstanding the Debtors’ looming
liquidity crisis, none of the proponents of the sale to
Acquisition have presenied this court with evidence upon
which the court can make an informed decision regarding
the relationship of the sale price to the value of the assets
being sold. This court would have expected the
Committec to provide evidence as to the value of the
releases and avoidance actions that are part of the
transaction with A cquisition. However, no member of the
Committee was present to tesiify at the sale hearing, nor
was an affidavit even submitted that could provide this
court with an explanation as to the value of these assets
and the faimess of the sale price. Moreover, at the sale
hearing, the Debtors confessed that they had yet to
complete their analysis of the value of these assets. The
court therefore finds that the Debtors have failed to satisfy
their burden in this regard.

The Debtors have also failed to demonstrate, by a

preponderance of the evidence, the good faith of
Acquisition, an insider who negotiated the terms of the
Acquisition APA. See also Made in Detroif, Inc. v.
Official Comm. of Unsecured Creditors (In re Made in
Detroit, Inc), 414 F3d 576, 581 (6th Cir.2003)
(discussing good faith purchaser status under section
363(m)). As the court in Exaeris astutely observed, the
Committee’s involvement in the negotiations between the
Debtors and Acquisition would normally lend support to a
good faith finding. /n re Exaeris Inc., 380 B.R. at 745, see
in re After Six, Ine, 154 BR, 876, 882
(Bankr E.D.Pa.1993) (noting that if both debtor and
committee supported sale, court would defer to such
judgment). Again however, the Committee provided no
evidence as to its role in the negotiations. The court will
not find geod faith simply because the Committee *629
has emphatically supported the transaction with legal
arguments. Instead, given the insider relationships in
these cases, the court would expect the Committee to
present evidence in support of the alleged good faith
nature of the proposed transaction.

With respect to the last factor that this court deems
relevant, the court concludes that the proposed sale to
Acquisition dictates terms of a future plan of liguidation.
See State of Ohio Dept. of Taxation v. Swallen’s, Inc. (In
re Swallen's, Inc.), 269 B.R. 634, 638 {6th Cir. BAP
2001) (after proper notice, court cannot bypass
requirements of chapter 11 where party in interest
objects). The insider nature of the relationship again
requires this court to view this attempt to bypass certain
requirements of a plan with heightened scrutiny. In their
objections, GBH and, to some extent, Bridgestone have
asserted that the proposed sale to Acquisition will result
in a sub rosa plan as discussed many years ago by the
Fifth Circuit. See Pension Benefit Guar. Corp. v. Braniff
Airways, Inc. (In ve Braniff Airways, Inc.), 700 F.2d 935,
939-40 (5th Cir.1983). In Braniff the court found that the
proposed transaction under section 363 would circumvent
creditor protections such as full and complete disclosure,
voting rights, and the confirmation requirements of
section 1129, among other things, See id. at 940,

This court notes that in Stephens Indus., the Sixth Circuit
discusses Braniff, but does not necessarily adopt it. After
independent investigation, this court has been unable to
identify any published decision wherein the Sixth Circuit
explicitly recognized a prohibition on “sub rosa plans” or
endorsed Bramiff in the same way it has Lionel
Regardless, this court believes that Braniff merits
consideration, See also In re Victoria Alloys, Inc., 261
B.R. 918, 921 (Bankr.N.D.Ohio 2001) (addressing but
declining to find sub rosa plan); #n re Dow Corning
Corp., 192 B.R. 415, 427-28 (Bankr.E.D.Mich.1996)
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(same); In re Baldwin United Corp., 43 B.R. 888,
906907 (Bankr.S.D.Ohio 1984) (same). In Stephens
Indus. the Sixth Circuit clearly expressed similar concerns
to those at issue in Branmiff by adopting Liorel and
instructing bankruptcy courts to consider the effect of the
proposed disposition on future plans. Stephens Indus., 789
F.2d at 389. -

In these cases, the Acquisition APA contains provisions
which are more appropriately included within the plan of
liquidation that the Debtors intend to file, especially in
light of the insider relationship between the Debtors and
Acquisition, As a threshold issue and keeping in mind
disclosure requitements, none of the proposed agreements
from any of the three bidders were served on the matrix in
these cases, although they were filed on ECF [Dkt. Nos.
742, 814]. Because the Debtors proposed a bidding
process with no stalking horse bidder, creditors have
never received notice of the post-auction terms of the
proposed transaction. In light of the extraordinarily broad
releases for officers, directors, and insiders of the Debtors
included in the Acquisition APA, this court would have
had difficulty approving the proposed transaction with
Acquisition without more significant disclosure and
Justification for the releases being granted by the Debtors.
See In re Exaeris Inc., 380 B.R. at 746-47 (citing In re
Drexel Burnham Lambert Group, Inc., 134 B.R. 493, 497
(Bankr.S.D.N.Y.1991); see also *630 Class Five Nevada
Claimants' v. Dow Corning Corp. (In re Dow Corning
Corp.), 280 F3d 648, 657 (6th Cir.2002) (discussing
factors related to non-debtor releases). Absent a
significant narrowing of the releases, the court doubts that
it could approve them outside of a plan. Bur see In re
Swallen’s, Inc, 269 B.R. at 638 (suggesting that absent
any objection and upon proper notice, the circumstances
may allow a court to temper plan requirements).

4 This court makes no determination as to whether these

elements might be acceptable wunder different
circumstances and absent the insider relationships
which pervade these cases,

GBH and Bridgestone also assert that the Acquisition
APA  improperly violates the absolute priority rule
because it purports to pay junior classes of creditors
before paying Credit Suisse in full. 1t US.C. §
1129(b}(1). GBH points to what it terms a 3% “tip”
provided to unsecured trade creditors. This issue may
arguably have been resolved by the settlement on the
record whereby Credit Suisse agreed to release its claims
against the estate after payment of a settlement amount of
$5.45 million. However, once again, the court must
emphasize its unease with the Debtors’ failure to provide

notice to creditors and other parties in interest. See Burfch
v. dvnel Inc., 327 BR. 130, 156 (D.Del.2015) (release
granted by debtor to secured creditor as part of settlement
should not have been approved by bankruptcy court
without notice to parties); see also In re Embrace Sys.,
178 B.R. at 125 n. 11 (noting problem when creditors
receive insufficient disclosure because sale sought outside
chapter 11 plan); In re General Bearing Corp., 136 B.R.
361, 365 (Bankr.S.DN.Y.1992) (questioning whether
creditors were properly notified of sale).

BlEinally, as emphasized by the UST and Bridgestone,
the Debtors have not undertaken an adequate inquiry as to
the value of the avoidance actions or the value of the
incredibly broad releases being granted to insiders. This
court is extremely mindful that the Sixth Circuit has
explained that involuntary releases of third party claims
against non-debtors are a “dramatic measure” and should
be implemented only in “unusual circumstances,” In re
Dow Corning Corp., 280 F.3d at 658 (citations omitted).
The Sixth Circuit has scemingly inferred that this court
should not approve similar releases unless complete
disclosure has been made pursuant to a plan and only after
seven elements are satisfied. See id As such, absent full
disclosure to general unsecured creditors, none of whom
have been advised of the proposed releases being
provided fo insiders or the “sale,” abandonment or waiver
of avoidance actions (however the Debtors choose to
characterize it}, this court cammot approve the Acquisition
APA. :

P11y addition, the court notes that it cannot approve the
sale to GBH, or fo FC Special Funding, for that matter.
After the settlements were placed on the record, GBH no
longer had the support of Credit Suisse. The GBH agency
agreement distributes funds to consignment vendors
without paying Credit Suisse in full, unlike the
Acquisition bid, which resclves the claims of Credit
Suisse. According to GBH, such a transaction, at least
when proposed by Acquisition, would violate the
Bankruptcy Code. Moreover, the GBH agency agreement
required the consent of both FC Special Funding, whose
support it never had, and Credit Suisse, whose support
was withdrawn at the sale hearing. Therefore, the GBH
agency agreement does not seem feasible given GBH’s
requirements and the current alliances in these cases.
Even if the GBH agency agreement did not face the
aforementioned obstacles, the court would nonetheless
decline to approve the sale to GBH. GBH has repeatedly
stated that it was prepared to bid more at the auction, but
elected not to due to the perceived, although relatively
unsupported, concerns regarding fairness. Finally, GBH
has failed fo provide any *631 firm commitment to this
court regarding the payment in full of administrative
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expenses. The .court therefore cannot conclude that the
GBH bid is the highest and best bid. ’

Similarly, the court cannot approve the sale to FC Special
Funding because after being privy to certain information
as a Consultation Party, FC Special Funding attempted to
remove itself from that role and join the auction as a
bidder.” This court must infer that FC Special Funding
gained an unfair advantage by initially participating as
one of the Consultation Parties and thereafter submitting a
bid. This conduct is similar to insider trading, and cannot
be overlooked. The court also notes that FC Special
Funding’s bid does not ensure payment in full of all
administrative expenses, among other things. The court
will therefore not consider the current bid of FC Special
Funding as eligible to be declared as the winning bidder at
this time.

“ Moreover, at one point during the auction, FC Special

Funding recommended a bid in which it would receive
arelease of any and all claims against it by the Debtors
estates.

In sum, the Debtors have convincingly set forth many
compelling reasons for the court to approve the sale to
Acquisition. The Debtors have, in this court’s view,
properly pursued a sale of substantially ali of their assets
given their unstable financial condition and extensive
marketing efforts, among other things, However, certain
clements in the Acquisition APA are inappropriate in light
of the insider relationships in these cases. In addition, the
various settlements (e.g., with consignment vendors and
Credit Suisse) require notice to all creditors and parties in
interest.

This is not a situation where the court is willing to
exercise its discretion to approve the sale to an insider
without being provided with any testimony or other
evidence as to the value of the releases and, similarly,
avoidance actions. This court is also -unwilling to
circumvent the due process rights of creditors and other
parties in interest who have been denied the opportunity
to assess the binding effects of the proposed transactions,
The court therefore finds that the Debtors have not
satisfied the standards as required by the Sixth Circuit to
sell their assets to GBH, Acquisition or FC Special
Funding.

presented, the court is cognizant of the consensus that has
developed in these cases. As noted above, the court places
great significance on the support from the Debtors® major
stakeholders, all of whom favor a sale of substantially all
of the Debtors’ assets to Acquisition. Therefore, the
Debtors may wish to reopen the auction and resume
acceptance of bids from GBH, Acquisition, and any other
qualified bidders in accordance with the court’s order
denying the Sale Motion entered concurrently herewith.®
The court strongly encourages the Debtors, as well as any
potential purchaser, to be cognizant of the court’s
comments regarding the structure of any agreement and
the constraints imposed by the Bankruptcy Code, from
which this court will not deviate. The Debtors should
further keep in mind that any proposed settlements must
comply with the notice requirements of Fed. R. Bankr.P.
9019(a). See Papas v. Buchwald Capital Advisors, LLC
(in ve Greektown Holdings, LLC), 728 F.3d 567, 575-76
(6th Cir.2013) (McKeague, J.) (citation *632 omitted)
(identifying four factors to consider when evaluating
faimess of bankruptey settlements).

5 Nething contained in this Memorandum Decision or the

related order entered by this court should be construed
as requiring Acquisition, GBH, or any other previously
qualified bidder to participate at any reopened auction.

Lastly, as noted above, the UST requested that it be
permitted to attend the auction to generally monitor the
fairness of the process. The court has decided, given the
UST’s prior request, to expand the UST’s role at any
reopened auction. The UST shall monitor alf aspects of
the auction, including discussions by and among the
Debtors and Consultation Parties, and file and serve a
written report regarding the fairness of the auction as
more fully described in this court’s order denying the Sale
Motion.

As an alternative to recommencing the auction, the
Debtors may simply wish to file a plan of reorganization
so as to avoid any allegations, or concerns from this court,
that any proposed transaction fails to comport with the
applicable provisions of the Bankruptey Code.

For the foregoing reasons, the Sale Motion is denied. The
court shall enter a separate order consistent with this
Memorandum Decision.

All Citations
CONCLUSION
533 B.R. 600
Although the court cannot approve the Sale Motion as
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