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What	Is	an	Uptier	Transaction?

An “uptier” transaction is a transaction in which: 

§ A distressed borrower agrees with some (not all) first lien lenders to amend 
secured credit documents to allow issuance of a new super-priority debt; 
and 

§ Rolls up and promotes participating lenders to the super-priority debt tier; 
thereby 

§ Obtaining new liquidity while effectively subordinating non-participating 
former first lien lenders.
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Uptier	Transaction:	The	Borrower	“Before”

Borrower / Parent

Restricted 
Subsidiaries

IP
A/R
Inventory
Other Assets

(Collateral)

Assets Liabilities

First Lien Facility

Secured Funded Debt with 
“Sacred Rights” prohibiting, 
e.g., transfers of collateral, 
payoff without pro rata 
sharing

Restricted subsidiaries: entities required to comply with loan covenants, guaranty the loan and pledge collateral, and together
with the parent borrower, restricted from certain investments and debt transactions. A borrower may also have unrestricted
subsidiaries (e.g., foreign subsidiaries or defunct entities).

3

Why	All	the	Litigation?

Recent uptier transactions with borrowers including J. Crew, Revlon, and Serta have 
resulted in significant state court and bankruptcy litigation.

§ Non-participating former first lien lenders typically view an uptier transaction as 
a breach of their “sacred rights” to maintain first priority against the borrower’s 
most valuable collateral assets.

§ Typically, a borrower cannot obtain substantial new liquidity senior to the first 
lien lenders without supermajority or unanimous consent, and cannot roll up or 
buy out any first lien lenders without offering the same opportunity to all first 
lien lenders.  (These are the among the “sacred rights”).

§ Uptier transactions typically use a combination of amendments to non-sacred 
provisions of a loan agreement to circumvent the sacred rights. 

§ In some cases, it has been alleged that the borrower improperly manufactured 
simple majority lender consent for the transaction.  In all cases, it has been 
alleged that the borrower and favored lenders breached the loan agreement 
itself and the implied duty of good faith and fair dealing.
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Uptier	Transaction:	The	Borrower	“After”

Borrower / Parent

Restricted 
Subsidiaries

IP
A/R
Inventory
Other Assets

Assets Liabilities

New 
Unrestricted 
Subsidiaries

Less 
Valuable 
Assets

Old First Lien Facility

Now owed exclusively to 
disfavored remaining lenders; 
effectively subordinated to 
Uptier Facility

Uptier Facility

New liquidity facility with 
favored lenders; first lien 
security interest in most 
valuable collateral (“up 
a tier” in priority)
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Significant	Uptier	Litigation

BORROWER STATUS (Mar. 2023)
J Crew Some state court challenge claims dismissed in 2019; appeal and 

related challenges settled in chapter 11 plan in September 2020.

Trimark Most state court claims survived dismissal.  In January 2023, settled with 
plaintiff lenders by exchanging old first lien debt dollar-for-dollar for 
Tranche B (subordinated) loans under the uptier facility.

Serta Minority lenders attempted to enjoin transaction before closing; state 
court denied.  After closing, parallel actions commenced in state and 
federal court.  Serta commenced chapter 11 proceedings in January 
2023 and filed an adversary proceeding seeking summary judgment 
approving the transaction.

Revlon Minority lenders sued in 2020, but Citibank accidentally repaid their 
outstanding balances with its own money, temporarily mooting claims.  
Revlon commenced chapter 11 proceedings in June 2022.  Resolution 
of uptier-related challenges is part of pending plan settlement.

Boardriders State court denied motions to dismiss; appeal pending.

Incora State court motions to dismiss pending.

7

Why	an	Uptier	Transaction?		Why	Now?
1. Liquidity!

§ Secured credit facilities generally limit incurrence of additional indebtedness, with additional limitations 
springing when the borrower reports conditions approaching insolvency or calling into question going 
concern viability.

§ A struggling company and its lenders have a choice: more borrowing, or foreclosure/restructuring.  
Hypothetically, the “sacred rights” should prevent more borrowing unless the lenders are united in their 
willingness to lend, and give all lenders the opportunities to profit from further lending opportunities

§ An uptier transaction allows lenders who wish to offer additional liquidity to do so while subordinating other 
lenders. 

2. Cheap Capital Incentivized Contract Conditions for Uptiers

§ For much of the 2010s, capital was cheap and lenders competed for deal opportunities.  The result: a spate of debt-
funded M&A transactions, some with loose covenants allowing for substantial credit facility amendments by majority 
vote.

§ When borrowers hit hard times – notably during the pandemic – capital was still cheap due to stimulus measures.  
Lenders appeared willing to take risks on litigation to gain a superior position in the capital structure (including by 
positioning themselves as eventual DIP lenders in foreseeable chapter 11 proceedings).

3. Legal Rulings Absolved Management

§ A spate of legal rulings preceding this period absolved management and lenders of liability to creditors for 
“deepening insolvency” and similar claims.*

§ As a result, officers and directors of borrowers in liquidity crisis, wishing to prolong the runway for their own control and
seeking an opportunity to rebuild equity value, had an incentive to engage in ever-riskier borrowing behavior. 

*See, e.g., Trenwick Am. Litig. Tr. v. Ernst & Young, 906 A.2d 168 (Del. Ch. 2006); N. Am. Catholic Educ. Programming Found. v. Gheewalla, 930 A.2d 92 (Del. 2007); 
Quadrant Structured Prod. Co. v. Vertin, 102 A.3d 155 (Del. Ch. 2014).
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Uptier	Litigation	in	Bankruptcy
1. Favored Lender as DIP Lender

§ Unless challenged, favored lenders and borrower may ratify the uptier transaction through a rollup into DIP 
loan.

2. Standing Litigation

§ Minority lenders or the UCC may seek standing to pursue additional challenges:

§ Fraudulent Transfer Claims

§ Claims Against Management

9

Uptier	Litigation:	Common	Issues
1. Breach of Contract

§ Breach of “Sacred Rights” including pro rata sharing

§ “Open Market Purchase” provisions

§ Valuation

§ No Action Clauses

2. Implied Covenant of Good Faith and Fair Dealing

§ A separate, viable claim?
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Are	Creditors	Protected?

§ Creditors are “afforded protection through 
contractual agreements, fraud and 
fraudulent conveyance law, implied 
covenants of good faith and fair dealing, 
[and] bankruptcy law…”
§ N. Am. Catholic Educ. Programming Found. v. Gheewalla, 930 A.2d 92, 99 (Del. 2007)
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District of New York.

Gary E. Klausner is a senior partner with Levene, Neale, Bender, Yoo & Brill L.L.P. in Los Ange-
les, where he represents chapter 11 debtors, secured and unsecured creditors, creditors’ committees, 
trustees and receivers, licensors and franchisors, purchasers of assets out of bankruptcy cases, and 
parties involved in litigation and appeals in connection with bankruptcy cases. He has handled cases 
involving a broad range of businesses and industries including manufacturing, retail, real estate de-
velopment, hospitality and restaurants, aerospace, entertainment, health care, financial institutions 
and transportation. Previously, he was a senior shareholder at Stutman, Treister & Glatt P.C. Mr. 
Klausner has expertise in chapter 9 of the Bankruptcy Code and was the lead lawyer in the chapter 9 
case of Valley Health System, in which he successfully confirmed a chapter 9 plan of adjustment. Mr. 
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Lawyers Conference and served as its president from 1993-94. He also is a board member of the 
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nomics of Chapter 11 Practice, chaired its Subcommittee on Bankruptcy Fraud, Crimes and Abuse of 
the Bankruptcy Process, and chaired its Chapter 9 and Chapter 11 Subcommittees. In addition, he is a 
member of the Los Angeles County Bar Association, for which he has served as a member of the Ex-
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corporate bankruptcy and restructuring matters. She participates in all aspects of in- and out-of-court 
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tees in chapter 11 cases and has experience counseling companies in pre-negotiated and traditional 
bankruptcy proceedings as well as out-of-court workouts, advising stalking-horse and other bidders 
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on bankruptcy and restructuring matters. While in law school, she interned for Hon. Prudence Be-
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