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I. Special Provisions of the Bankruptcy Code Dealing with Bankruptcy and Divorce: 
 

1. The Automatic Stay:  Although 11 U.S.C. § 362(a) contains a broad stay of 
proceedings affecting a debtor or property of the estate, 11 U.S.C. § 362(b)(2) 
provides an exception  to the automatic stay for many events that occur in the 
context of a divorce proceeding, such as: 
a. Proceedings to establish of paternity, or to establish or modify an order for 

domestic support obligations, or concerning child custody or visitation, or 
for dissolution of the marriage, or regarding domestic violence, see 
§ 362(b)(2)(A); 

b. Collection of a domestic support obligation from property that is not  
property of the estate, see  § 362(b)(2)(B); 

c. Withholding of income that is  property of the debtor or property of the 
estate, for payment of a domestic support obligation under a judicial or 
administrative order or statute, see  § 362(b)(2)(C); 

d. Withholding, suspension or restruction of a driver’s license, professional 
or occupational license, or state law recreational license, as specified in 
section 466(a)(16) of the Social Security Act, see § 362(b)(2)(D); 

e. The reporting to certain consumer reporting agencies of overdue support 
owed by a parent, see § 362(b)(2)(E); 

f. The interception of tax refunds as provided under the Social Security Act 
or State Law, see  § 362(b)(2)(F); and 

g. The enforcement of a medical obligation specified under the Social 
Security Act, see § 362(b)(2)(G). 

 
2. Domestic Support Obligation: In 2005, the definition of “domestic support 

obligation” (“DSO”) was added to the definitional section of the bankruptcy code 
at 11 U.S.C. § 101(14A).  Basically, a DSO is a debt that is:  
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a. owed to (or recoverable by) a spouse, former spouse, or child of the debtor 
or such childes parent, legal guardian or responsible relative, or a 
governmental unit, see §101(14A)(A); 

b. in the nature of alimony, maintenance or support (including assistance 
provided by a governmental unit) of such spouse, former spouse, or child 
of the debtor or such child’s parent, without regard to whether such debt is 
expressly so designated, see §101(14A)(B); 

c. established before, on, or after the date of the order for relief in 
bankruptcy, by applicable provisions of a separation agreement, divorce 
decree, or property settlement agreement, or by a court order, or by a 
determination made in accordance with applicable nonbankruptcy law by 
a governmental unit, see  § 101(14A)(C); and  

d. not assigned to a nongovernmental entity, unless the obligation is assigned 
voluntarily by the spouse, former spouse, child, or such child’s parent, 
legal guardian, or responsible relative for purposes of collecting the debt 
see § 101(14A)(D). 

 
3. Preference Defense for DSOs: 11 U.S.C. § 547(c)(7) provides that a trustee 

cannot avoid a transfer under 11 U.S.C. § 547 to the extent that transfer was a 
bona fide payment of a debt for a DSO. 

 
4. General Bankruptcy Concepts Apply to Situations Involving Bankruptcy 

and Divorce: General bankruptcy concepts such as property of the estate, 
nondischargeability of debt, and fraudulent transfers--to name a few--apply to 
bankruptcy cases that involve divorce, just as those concepts apply to bankruptcy 
cases that do not involve divorce. 

 
5. See Judge McGarity’s attached comprehensive outline on Family Law and 

Bankruptcy for a discussion of the issues and cases that address the intersection 
of bankruptcy and divorce.  

 
II. Sample Fact Patterns   
 

1. Basic Scenario: Homer and Marge are engineers and have been married for 25 
years; they have three children; Bart age 20, Lisa age 18, and Maggie age 15.   

 
Marge works as an engineer and is the managing member of a large engineering 
firm; Polynomial P.C.  Homer put his engineering career on hold to be the 
primary caregiver for the couple’s children, but he recently went back to work as 
now works as a consulting design engineer.   
 
Marge’s current salary is $250,000 per year, and Homer’s is $55,000 per year.   
 
The couple owns a $450,000 home as tenants by the entireties which is subject to 
a $210,000 mortgage that they both signed.  Homer is the 100% member of 
Homer LLC, but Marge contributed $250,000 to that LLC so that the LLC could 
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purchase a vacation home valued at $650,000 and subject to a $400,000 
mortgage.  
 
Marge has $700,000 in her 401k account, and Homer has $60,000 in various 
qualified retirement devices.   
 
The couple have four joint credit card debts on which they both signed the credit 
card application:  the aggregate balance on the four cards is $15,000.   
 
Four months ago Marge personally guaranteed the sizable capital debts held by 
Polynomial.  Homer objected to Marge taking this risk, but Marge ignored him, 
which placed a great strain upon the marriage.   To make matters worse, Homer 
was just served with a lawsuit related to the design of an apparently defective 
pump motor that was installed in a local nuclear power plant: the pump appears to 
have failed and the nuclear power plant recently experienced a catastrophic loss of 
coolant. 

 
a. Topics for discussion: 

(1) Should Homer file divorce or bankruptcy first?  Why?  
(2) Pre-Bankruptcy planning?   

a. Home is held in tenancy by entireties, can Homer and 
Marge pay off their credit cards (or other joint debts) before 
filing?   
i. Would preference avoidance of payments to credit 

card companies resurrect joint debt or debt only on 
behalf of debtor?   

ii. What is the impact of an indemnity and hold 
harmless in the divorce decree? 

 
2. Scenario Evolution One: It turns out that improper maintenance, and not 

Homer’s design of the pumps, were to blame for the meltdown, and Homer is free 
from liability in connection with the pumps.  To celebrate, Marge and Homer grab 
a quick meal at Moe’s Tavern.  On their way home from Moe’s, the car Marge is 
driving strikes and kills Dr. Hibbert.  The estate of Dr. Hibbert has filed a 
$3million lawsuit against Marge.  

 
Homer and Marge find they cannot reconcile their differences in light of the 
external stresses on their relationship and both file for divorce.  Homer hires 
divorce counsel, but Marge does not. Marge and Homer enter into a Marital 
Settlement Agreement which  awards Homer  the family home, his 100% 
membership interest in Homer, LLC (the entity that owns the vacation home), and 
a one-half interest in Marge’s 401k.  Marge also agrees to assume financial 
responsibility for Homer’s divorce counsel.   

 
After the dissolution of marriage is final, Marge files a chapter 7 bankruptcy.   
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a. Topics for discussion: 

(1) Fraudulent Transfer implications regarding the divorce  
(2) Actual v. constructively fraudulent transfer  
(3) Implications of Marge’s pro se representation on fraudulent 

transfer analysis   
(4) 523 analysis the debt owed to Homer’s divorce attorney.   

 
3. Scenario Evolution Two: As part of the Marital Settlement Agreement between 

Homer and Marge, Marge agreed to indemnify and hold Homer harmless from the 
couple’s joint credit card debt.  One week after Marge received her chapter 7 
discharge, all four credit card companies called Homer notifying him of the 
contractual default and demanding payment in full.   

 
a. Topics for discussion:  

(1) Does Homer need relief from the automatic stay in order to sue 
Marge in state court to enforce the indemnity and hold harmless 
provision of the Marital Settlement Agreement?  

(2) Is the indemnity and/or hold harmless nondischargeable per 
11 U.S.C § 523 (a)(5) or (a)(15)?  

(3) Can the indemnity/hold harmless be avoided in Marge’s 
bankruptcy?  

 
4. Scenario Evolution Three:  Bart is finishing his junior year at University of 

Minnesota, Lisa is a senior at a local private high school, and Maggie is a 
sophomore at the same high school.  Marge and Homer have been paying Bart’s 
college tuition for the past three years.  Lisa has been accepted to the University 
of Iowa, and the couple have already paid a sizeable down payment as to her fall 
tuition.  Under the Marital Settlement Agreement Marge assumed sole 
responsibility for tuition obligations for both Bart and Lisa, with the couple to 
share educational financial responsibility for Maggie.   

 
a. Topics for discussion  

(1) Avoidable transfer implications for Maggie’s high school tuition 
under 11 U.S.C. § 547 and/or § 548 

(2) Avoidable transfer implications for down payment on Lisa’s 
tuition  under 11 U.S.C. § 547 and/or § 548 

(3) Avoidable transfer implications for Bart’s college tuition under 
11 U.S.C. § 547 and/or §548. 

(4) If Marge’s obligation to pay tuition for Bart and/or Lisa is avoided 
as a fraudulent transfer or a preferential transfer, what are the 
ramifications for Marge under 11 U.S.C. §523(a)(5) and/or § 523 
(a)(15)? 

 
4819-7114-9104, v. 4 
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