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VIEWS FROM THE BENCH 2015

ISSUES AFFECTING PRIVATE-EQUITY AND HEDGE FUNDS

Panelists: Hon. Christopher M. Klein, Hon. Christopher S. Sontchi, and Hon. Michael E. Wiles1

Moderator: Gary Holtzer

Facilitator: Michael Bernstein

Introduction

These materials address five sets of issues that are important for private equity funds, hedge 
funds, and their advisors in insolvency, restructuring, and bankruptcy situations.  

First, we address fiduciary duty and corporate governance issues in the troubled company arena, 
and in particular the conflicts that can arise when a private equity fund or hedge fund employee 
sits on the board of a controlled company or when the board is considering a transaction in which 
the private equity fund or hedge fund is interested.

Second, we discuss a series of recent cases in which prepetition transactions undertaken by, or at 
the insistence of, a controlling investor have been challenged in a subsequent bankruptcy 
proceeding.

Third, we discuss recent situations in which dissenting bondholders have challenged 
nonconsensual out-of-court restructuring efforts on the basis that they violated the Trust 
Indenture Act.  These cases, which have been of substantial interest to hedge funds, have the 
potential to cause some companies that might otherwise have been able to restructure
successfully out-of-court to instead file chapter 11.

Fourth, we discuss recent efforts to hold private equity funds liable under the Worker 
Adjustment and Retraining Notification Act (the “WARN Act”) for mass layoffs or plant 
closings undertaken by portfolio companies.  A large number of private equity funds have faced 
such suits, typically filed as class actions, in recent years, perhaps because liquidating portfolio 
companies are often unable to pay WARN Act damages.

Fifth, we address attempts to hold private equity funds liable for withdrawal liability and other 
pension obligations of their portfolio companies, and the question of whether section 363(f) of 
the Bankruptcy Code can be used to sell assets free and clear of pension successor liability. 

1 These written materials were prepared by Gary Holtzer, Elizabeth Hendee, and Jessica Diab from Weil, 
Gotshal & Manges LLP and Michael Bernstein and Rosa Evergreen from Arnold & Porter LLP. The 
opinions set forth herein do not necessarily reflect the views of the judges or lawyers who are 
participating on this panel, nor any of their colleagues, law firms, or clients.  The judges do not express 
any opinions about the contents of these materials.  Nothing the judges say as part of this panel may be 
construed as binding them to any legal position or commentary on the direction their courts may take in 
the future.
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Discussion Topics

I. Fiduciary Duty and Governance Issues

A. Delaware Directors’ Fiduciary Duties

1. Delaware directors have fiduciary duties of care and loyalty to a 
corporation.  The duty of care requires the director to exercise the degree 
of care that an ordinarily careful and prudent person would use in similar 
circumstances.  This includes consideration of material information in 
making a business decision and overseeing and investigating the conduct 
of employees.  The duty of loyalty requires directors not to engage in 
self-dealing or usurp corporate opportunities.2 Section 102(b)(7) of the 
Delaware General Corporation Law permits a corporation’s certificate of 
incorporation to exculpate directors from monetary liability for a breach 
of the duty of care, but not for breaches of the duty of loyalty.

B. Rights of Creditors and Preferred Shareholders  

1. Under Delaware law, creditors of a solvent corporation do not have 
standing to assert direct or derivative claims against officers and directors 
for breach of fiduciary duty.  When a corporation is insolvent, creditors 
gain standing to assert derivative, but not direct, claims for breach of the 
officers’ and directors’ fiduciary duty to the corporation (so in an 
insolvency situation, both creditors and stockholders may bring 
derivative suits).  North American Catholic Educational Programming 
Foundation, Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007).    

2. Gheewalla also rejected the view that the “zone of insolvency” triggers a 
fiduciary duty for the benefit of creditors:  the trigger for expanding 
fiduciary duty to creditors is insolvency.

3. Preferred stockholders are treated as stockholders for fiduciary duty 
analysis.  Additional rights, such as a liquidation preference, possessed 
by preferred stockholders are contractual in nature and do not entitle 
preferred shareholders to additional fiduciary duties.  In re Trados Inc. 
Shareholder Litigation, 73 A.3d 17 (Del. Ch. 2013).

C. Insolvency for Purposes of Creditor Derivative Actions

1. In Quadrant Structured Products Co. v. Vertin, 102 A.3d 155 (Del. Ch. 
2014), the Delaware Chancery Court held that a plaintiff can plead 
insolvency using either the balance sheet test or the cash flow test.

2 The courts sometimes refer to a duty of “good faith.”  The Delaware Supreme Court has explained that 
good faith is a “condition” to the duty of loyalty, but that there is no independent duty of “good faith.”  
Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362 (Del. 2006).
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2. In Quadrant Structured Products Co. v. Vertin, 115 A.3d 535 (Del. Ch. 
2015), the court held that there is no “continuous insolvency” 
requirement or need for a plaintiff to establish that the corporation was 
“irretrievably insolvent.”  The corporation need only be insolvent at the 
time the suit was filed. 

D. Potential Conflict between Directors’ Duties to Shareholders and the Portfolio 
Company

1. The Delaware Chancery Court recently held that common stock 
ownership alone does not give rise to a conflict of interest or abrogate the 
business judgment rule.  Directors do not face a conflict of interest 
simply because they own common stock or owe duties to large common 
stockholders, even when the corporation is insolvent. Quadrant 
Structured Products Co. v. Vertin, C.A. No. 6990-VCL (Del. Ch. May 4, 
2015).

2. Courts have noted, however, that a conflict of interest may arise with 
respect to directors who sit on the boards of both a parent and wholly-
owned subsidiary when the subsidiary corporation is insolvent.

a. In In re TOUSA, Inc., 437 B.R. 447 (Bankr. S.D. Fla. 2010), the 
court held that:  

o Under Delaware law, when directors sit on the boards of 
both a parent and a wholly-owned subsidiary, and the 
wholly-owned subsidiary is insolvent, the directors of that 
subsidiary must exercise their duty for the benefit of all of 
the subsidiary’s stakeholders, which include creditors.  

o There is no per se rule that a director’s recusal from voting 
on a challenged transaction shields the director from 
liability.  Recusal does not invariably protect a director 
when he or she has participated in other aspects of the 
transaction, such as its negotiation or structuring.

b. In In re Magnesium Corp., 399 B.R. 722, 773 (Bankr. S.D.N.Y. 
2009), the Bankruptcy Court for the Southern District of New 
York held that, although directors sitting on the board of both a 
parent and a wholly-owned subsidiary may legitimately advance 
the interests of the parent when the subsidiary is solvent, such 
directors face a conflict of interest when the subsidiary is insolvent 
because creditors of the subsidiary become beneficiaries of the 
directors’ fiduciary duty to the subsidiary.  The directors’ corporate 
decision-making must then take into account that creditors will 
have a claim to the subsidiary’s assets that is superior to that of the 
parent (as the subsidiary’s shareholder).
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c. In Asarco LLC v. Americas Mining Corp., 396 B.R. 278, 396 (S.D. 
Tex. 2008), the court held when a wholly-owned subsidiary 
becomes insolvent, creditors become beneficiaries of the directors’ 
duty to the subsidiary, which can create conflicts of interest and 
lead to directors being interested and not independent.

3. The analysis is a bit different when analyzing the duties of a minority 
shareholder.  In In re PTMS Liquidating Corp., 526 B.R. 536 (D. Del. 
2014), the court held that for a minority shareholder to owe a fiduciary 
duty to the corporation, it must exercise such formidable voting and 
managerial control as to be no differently situated than a majority 
shareholder.  Where a private equity fund owned no more than 29% of 
the corporation’s common stock and appointed one member of a five to 
eight member board, there were insufficient allegations to support a 
fiduciary duty.  However, if the fund-appointed director breached his 
fiduciary duties, the fund may be liable for aiding and abetting the 
breach. 

E. Standards of Review of Director Actions  

1. Delaware has three tiers of review of director actions:  (1) the business 
judgment rule, (2) enhanced scrutiny, and (3) entire fairness.  

a. The business judgment rule is the most deferential to the 
directors and applies when directors are disinterested and there is 
no showing of bad faith.  It presumes that in making a decision, 
directors acted on an informed basis, in good faith, and in the 
honest belief that the action taken was in the best interests of the 
company.  

b. Enhanced scrutiny applies to “specific, recurring, and readily 
identifiable situations” involving potential conflicts of interest, 
such as when current directors are considering a hostile takeover 
offer.  Under enhanced scrutiny, the court is instructed to consider 
the question of the board’s true motivation in taking a course of 
action, which includes the possibility that some level of personal 
interest short of pure self-dealing may have influenced the 
decision. 

c. Entire fairness applies when the board is not disinterested.  It is 
the strictest standard of review and requires a showing that the 
transaction was objectively fair, and the product of fair dealing and 
a fair price.

2. Whether a challenged transaction is entitled to the business judgment 
rule, or is subject to entire fairness review, depends on whether the board 
is disinterested.  The entire fairness test applies if there were not enough 
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independent and disinterested directors making the challenged decision to 
comprise a board majority.  In re Trados Inc. Shareholder Litigation, 73 
A.3d 17 (Del. Ch. 2013).

3. Whether there was an independent and disinterested majority is 
determined based on a director-by-director analysis of the material 
benefits and interest, if any, of each director in the transaction.  Id.

F. Balancing Creditor Recovery with Attempting to Rehabilitate the Corporation 
(Deepening Insolvency)

1. Directors of an insolvent company may, with due diligence and good 
faith, pursue a business strategy to increase the corporation’s value that 
involves incurring additional debt without becoming the guarantors of the 
strategy’s success.  A director’s decision to prolong the life of a 
corporation instead of shifting into wind-down mode is not actionable.  
Trenwick Am. Litig. Trust v. Ernst & Young L.L.P., 906 A.2d 168 (Del. 
Ch. 2006); aff’d sub nom., Trenwick Am. Litig. Trust v. Billett, 931 A.2d 
438 (Del. Supr. 2007). 

2. Directors do not have a duty to creditors of an insolvent corporation to 
abandon the effort to rehabilitate the corporation in favor of creditors’ 
interests.  In re Midway Games Inc., 428 B.R. 303 (Bankr. D. Del. 2010).

II. Litigious Activity Surrounding Prepetition Sponsor Activity

A. In re Dynegy Holdings

1. In In re Dynegy Holdings, the Bankruptcy Court for the Southern District 
of New York appointed an examiner to independently investigate, among 
other things, the debtors’ conduct in the months leading up to the 
bankruptcy filing, any possible fraudulent conveyances, and whether 
Dynegy was capable of confirming a chapter 11 plan.  Prior to filing for 
bankruptcy, Dynegy engaged in a number of transactions which 
restructured its business by transferring assets either directly or indirectly 
owned by Dynegy Holdings outside of Dynegy Holdings’ reach.  
Specifically, through these transactions, Dynegy Inc.—Dynegy Holdings’ 
parent corporation whose sole asset, prior to the challenged transactions, 
was equity in Dynegy Holdings—obtained ownership of a number of 
operating assets previously owned by Dynegy Holdings and its 
subsidiaries. Key facts related to the transactions include the following:

a. The first set of transactions—the “ring-fencing” transactions—
created two distinct silos of assets that had previously been owned 
by subsidiaries of Dynegy Holdings, “CoalCo” and “GasCo,” 
which held coal and gas assets, respectively.  Dynegy Holdings 
retained indirect ownership of CoalCo and GasCo after the 
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restructuring through a newly created entity, Dynegy Gas 
Investments (“DGI”).  

b. The second phase of Dynegy’s restructuring involved a sale of 
CoalCo by DGI to Dynegy Inc. in exchange for an undertaking that 
Dynegy valued at $1.25 billion.  The undertaking required Dynegy 
Inc. to make a stream of designated payments of principal and 
interest on over $1 billion of notes held by Dynegy Holdings but 
did not require Dynegy Inc. to actually assume any of this debt.  
After the sale was completed, DGI assigned the undertaking to 
Dynegy Holdings in exchange for a $1.25 billion promissory note.  

2. On March 9, 2012, the Examiner issued his report, concluding that 
certain of Dynegy’s pre-filing behavior (including the first phase of the 
restructuring) was permissible and that certain of Dynegy’s pre-filing 
behavior (including the second phase of the restructuring) was 
impermissible.  Specifically, the Examiner concluded that the conveyance 
of CoalCo to Dynegy Inc. was an actual fraudulent transfer, a 
constructive fraudulent transfer, and a breach of fiduciary duty by the 
board of directors of Dynegy Holdings.  

3. Fraudulent Transfers. The law prohibits a company with creditors 
from transferring its assets away from creditors with an actual intent to 
hinder, delay, or defraud them.  The law also prohibits insolvent 
companies from constructively defrauding their creditors.  Accordingly, 
any transfer of assets from an insolvent company must be made in 
exchange for reasonably equivalent value.  Here, the Examiner concluded 
that the CoalCo sale constituted both actual and constructive fraud.  For 
purposes of his report, the Examiner assumed that Dynegy was insolvent 
at the time of these transactions (an assumption that was challenged by 
the debtors).  The Examiner concluded that the CoalCo sale was likely 
fraudulent notwithstanding the fact that the transfer was made by DGI, an 
entity without creditors.  Typically, a transfer undertaken by an affiliate 
of a debtor cannot be considered a fraudulent transfer because the 
transferred assets would never have been available to satisfy the 
affiliate’s creditors.  Here, however, the Examiner concluded that there 
was no corporate distinction between DGI and Dynegy Holdings (there 
was no business justification for creating DGI other than to shield a 
potentially fraudulent transfer of value away from creditors) and thus that 
DGI was the alter ego of Dynegy Holdings and its transfers could be 
considered for purposes of a fraudulent transfer analysis.  The Examiner 
further concluded that, although the transfer of CoalCo was not made 
with the actual intent to mislead or defraud creditors, the transfer was
made with the actual intent to hinder and delay creditors and thus a claim 
for actual fraudulent transfer could be sustained.  The Examiner also 
concluded that the sale of CoalCo was not made for reasonably 
equivalent value because the undertaking, which was merely an 
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unsecured promise from Dynegy Inc. to make future debt payments and 
did not actually reduce Dynegy Holdings’ indebtedness, should have 
been valued at $860 million or less, not the $1.25 billion value that 
Dynegy ascribed to it. 

4. Breach of Fiduciary Duty. The Examiner believed that a primary 
motivation behind the sale of CoalCo was to put pressure on the price of 
bonds issued by Dynegy Holdings to maximize the chance that Dynegy 
Holdings bondholders would be willing to exchange their bonds for 
bonds of Dynegy Inc., to be issued at a discount.  The structure of the 
transfer ensured that any corporate benefit received from retiring debt at a 
discount would be enjoyed by Dynegy Inc., not Dynegy Holdings.  The 
Examiner concluded that if Dynegy Holdings was insolvent (which, as 
mentioned above, was assumed for the purpose of the Examiner’s report) 
then the board of Dynegy Holdings should have been seeking to 
maximize the value of Dynegy Holdings for its creditors, and not for its 
parent stockholder, Dynegy Inc.  Dynegy’s pursuit of a transaction that 
would reduce the value of Dynegy Holdings for the benefit of its parent 
thus constituted a breach of fiduciary duty.

5. Capable of Confirming Chapter 11 Plan. The Examiner concluded 
that it would technically be possible for Dynegy Holdings to propose a 
confirmable plan but that it would be appropriate for the Bankruptcy 
Court to consider Dynegy’s pre-petition conduct when making a finding 
on whether a plan proposed by Dynegy Holdings was proposed in good 
faith.  The Examiner noted that a plan that provided for the continuation 
of the debtors’ current directors (who had already engaged in behavior 
that demonstrated their willingness to sacrifice creditor interests for the 
benefit of the parent stockholder) would not be in the best interests of 
creditors or consistent with public policy. 

6. Subsequent to the release of the Examiner’s report, the debtors and 
certain of their creditor constituencies commenced court-ordered 
mediation and eventually reached an agreement settling claims arising 
out of the Examiner’s investigation and report (the “Settlement 
Agreement”), including all potential claims and causes of action related 
to the sale of CoalCo and certain litigation surrounding lease rejection 
damages claims.  The Settlement Agreement was approved by the 
Bankruptcy Court on June 1, 2012, a plan of reorganization for Dynegy 
Holdings and Dynegy Inc. was confirmed by the Bankruptcy Court on 
September 10, 2012, and a plan of liquidation for the remaining Dynegy 
operating debtors was confirmed on March 15, 2013.  
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B. In re Cengage Learning

1. In 2007, as part of a leveraged buyout, Apax acquired 97% of the equity 
in Cengage Learning Inc. for approximately $7.75 billion.  The 
acquisition was funded with approximately $5.6 billion in new debt 
issued by Cengage as well as equity contributions from the new sponsors, 
including Apax.  As a result of this transaction, Apax controlled 
Cengage’s parent company and, during the relevant period, two of 
Cengage’s five board members were Apax partners. 

2. In the fall of 2012, in response to underperformance by Cengage during a 
peak season and after consulting with Cengage’s board of directors, Apax 
determined that it would purchase significant portions of Cengage’s senior 
debt.  Around this time, the Cengage board also determined that it would 
be in Cengage’s best interests to repurchase some of its own unsecured 
notes, which it believed were trading at a steep discount.  The company 
itself, however, was not able to repurchase its debt in the same quantities 
that Apax could. 

3. Prior to engaging in any trading on Cengage’s debt, Cengage and Apax 
held an investor conference call at which they disclosed to the market 
what they believed to be all material nonpublic information known by 
Apax and Cengage.  Apax and Cengage also formulated Rule 10b5-1
trading plans for the purchase of Cengage debt and engaged J.P. Morgan 
to execute purchases of Cengage debt on their behalf.  After December 3, 
2012, all purchases of Cengage debt by Apax and Cengage were made 
pursuant to this protocol (prior to December but after Cengage’s 
November investor call, however, Cengage and Apax executed trades at 
their discretion). 

4. On July 2, 2013, Cengage Learning and certain of its affiliates 
commenced voluntary chapter 11 cases in the Bankruptcy Court for the 
Eastern District of New York.  In connection with the filing, Cengage 
entered into a restructuring support agreement with an ad hoc committee 
of first lien lenders representing approximately $2 billion of Cengage’s 
first lien debt. 

5. Prior to filing for chapter 11 protection, in May 2013, an independent 
director of Cengage, Richard D. Feintuch, determined that Apax’s 
prepetition purchases of Cengage debt would likely be a focus in the 
chapter 11 cases and thus should be investigated so that the debtors could 
determine whether there were any viable causes of action against Apax 
that could be pursued for the benefit of their estates. In advance of this 
goal, the debtors retained Willkie Farr & Gallagher LLP as independent 
counsel to Mr. Feintuch.  Willkie’s role was eventually expanded to also 
investigate Cengage’s prepetition purchases of its own debt.  Willkie’s 
investigation focused on four issues: (i) whether Apax or Cengage’s 
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directors breached a duty owed to Cengage under Delaware law by virtue 
of the prepetition debt purchases; (ii) whether the prepetition debt 
purchases were made on the basis of material nonpublic information; 
(iii) whether the claims of Apax against Cengage arising out of debt held 
by Apax could be equitably subordinated during the chapter 11 cases; and 
(iv) whether there were other viable claims against Apax, including claims 
of equitable disallowance, per se recovery limitation, re-characterization, 
or vote designation.  

6. Willkie concluded that: (i) none of the directors or Apax breached any 
duties as a result of the prepetition debt purchases; (ii) it is unlikely that 
such purchases were made on the basis of material nonpublic information; 
(iii) any attempt to equitably subordinate Apax’s debt claims would likely 
be unsuccessful; and (iv) any other potential claims against Apax would 
likely be unsuccessful. 

a. Breach of Fiduciary Duties. Under the corporate opportunity 
doctrine, a director or officer may be in breach of his fiduciary 
duties if the director or officer usurps a corporate opportunity from 
the corporation.  The doctrine only comes into play if the 
corporation is financially able to take the opportunity, the 
opportunity is within the corporation’s line of business, the 
corporation has an interest in the opportunity, and the director or 
officer, by taking the opportunity, will put himself in a position 
inconsistent with his duties to the corporation.  A director or 
officer, however, is insulated from a claim that he breached his 
fiduciary duties under this doctrine if he presents the corporate 
opportunity to the corporation’s board of directors and obtains the 
board’s informed approval to pursue the opportunity.  Here, Apax 
retained a written consent from Cengage’s board acknowledging 
that the board had been offered the opportunity prior to Apax’s 
acquisition of any of Cengage’s debt and had determined that it 
was not advisable for Cengage to pursue the opportunity.  Further, 
at the time, Cengage did not have sufficient funds to purchase the 
amount of debt Apax ultimately purchased.  Accordingly, Willkie 
determined that a claim that Apax or any director had breached a 
fiduciary duty was unlikely to prevail.

b. Trading on Material Nonpublic Information. Apax and the 
Apax directors are “insiders” for purposes of the securities laws.  
If, as insiders, they traded while in possession of material 
nonpublic information about Cengage, Apax and the Apax 
directors would have violated the applicable securities laws.  Here, 
however, it was unlikely that Apax or the directors were in 
possession of material nonpublic information at the times they 
purchased Cengage debt.  Willkie concluded that any material 
nonpublic information available to Apax and Cengage in early 
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November 2012 was disclosed on the November investor call.  
Trading by insiders after material nonpublic information is 
disclosed to the public is typically viewed as appropriate by the 
courts.  Willkie further concluded that Apax and Cengage likely 
did not obtain any material nonpublic information in between the 
November investor call and the date the Rule 10b5-1 plans went 
into effect.  Finally, Willkie concluded that once the Rule 10b5-1
plans were in effect, Apax and Cengage had an affirmative defense 
to any claim of liability under the securities laws—indeed, the 
primary purpose of a Rule 10b5-1 plan is to allow corporate 
insiders to “passively” trade their company’s stock.   

c. Equitable Subordination. In determining whether equitable 
subordination of a claim is appropriate, courts consider whether the 
claimant engaged in “inequitable conduct,” whether such 
misconduct resulted in injury to other creditors or conferred an 
unfair advantage on the claimant, and whether the equitable 
subordination would be consistent with bankruptcy law.  The claim 
of an insider, such as Apax, can be equitably subordinated if the 
insider breached a fiduciary duty or otherwise engaged in unfair 
conduct.  When determining whether the claim of a parent entity 
should be equitably subordinated, courts often consider whether 
the parent “looted” the subsidiary during its period of decline and 
whether the parent exploited and dominated the subsidiary for the 
benefit of the parent or managed the subsidiary solely for the 
parent’s benefit.  If inequitable conduct is not present, a claim will 
not be equitably subordinated.  Here, Willkie did not find evidence 
of fraud, illegality, breach of fiduciary duty, unconscionable 
conduct, or undercapitalization or that Apax used Cengage as an 
alter ego for Apax’s benefit.  Accordingly, because there was no 
indication of inequitable conduct, a claim of equitable 
subordination would likely fail.  Willkie similarly concluded that, 
absent evidence of inequitable conduct, the other causes of action 
it investigated (such as an equitable disallowance of, or limitation 
on, Apax’s claim) would likely fail. 

7. On March 14, 2014, Cengage’s chapter 11 plan of reorganization was 
confirmed.  The plan incorporated a global settlement pursuant to which 
all claims and causes of action relating to the debtors and their chapter 11 
cases, including all claims against Apax related to the prepetition debt 
purchases, were released.  In connection with the plan and global 
settlement, Apax agreed to fund $12 million (or more) in cash (either by 
foregoing payment on certain of its claims or contributing cash to the 
debtors) to be distributed to non-Apax holders of certain claims.  
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III. The Trust Indenture Act

A. Section 316(b) of the Trust Indenture Act

1. The Trust Indenture Act of 1939 (the “TIA”), 15 U.S.C. §§ 77aaa-77bbb,
is a federal statute intended to protect bond investors and their right to 
payment under qualified indentures.  In recent years, holdout bondholders 
have taken the position that the TIA prohibits companies from 
restructuring debt outside of court without bondholder consent.  To 
support this argument, bondholders have pointed to Section 316(b) of the 
TIA which provides, in pertinent part:

Notwithstanding any other provision of the indenture to be 
qualified, the right of any holder of any indenture security to 
receive payment of the principal of and interest on such 
indenture security, on or after the respective due dates 
expressed in such indenture security, or to institute security, 
on or after the respective due dates expressed in such 
indenture security, or to institute suit for the enforcement of 
any such payment on or after such respective dates, shall not 
be impaired or affected without the consent of such holder[.] 

B. Recent Caselaw Interpreting the TIA

1. The Southern District of New York addressed this issue in Marblegate 
Asset Mgmt. LLC v. Education Mgmt. Corp., 2015 WL 3867643 
(S.D.N.Y. June 23, 2015). In Marblegate, Education Management Corp. 
(“EDMC”), a for-profit education company, chose to restructure 
approximately $1.5 billion of debt, including $217 million in TIA-
qualified unsecured notes, in an out-of-court restructuring.  The key facts 
related to the out-of-court restructuring included:

a. The unsecured notes, which were issued by a subsidiary, were 
guaranteed by EDMC.  EDMC’s guarantee could be released by a 
majority vote of the noteholders or a corresponding release of the 
guarantee by EDMC’s secured lenders.  

b. EDMC negotiated a proposed restructuring with an ad hoc 
committee representing approximately 80% of EDMC’s secured 
and unsecured debt.  The restructuring provided that secured 
lenders would receive debt and equity in EDMC amounting to an 
approximate 55% recovery and the unsecured noteholders would 
receive equity amounting to an approximate 33% recovery.  

c. The restructuring provided that if 100% of EDMC’s creditors did 
not consent to the restructuring, an intercompany sale would be 
triggered pursuant to which the secured lenders would release 
EDMC’s guarantee of the unsecured notes, exercise their rights 
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under Article 9 of the UCC to foreclose on substantially all of the 
assets of EDMC and its related entities and then immediately sell 
those assets back to an EDMC subsidiary. The new subsidiary 
would distribute debt and equity to consenting creditors only in 
accordance with the restructuring support agreement.

2. Marblegate, which held $14 million in unsecured notes, dissented from 
the restructuring and sought a temporary restraining order and 
preliminary injunction.  The District Court for the Southern District of 
New York denied the relief sought but noted that Marblegate would 
likely succeed on a TIA claim.  The intercompany sale subsequently went 
through with some modifications to preserve Marblegate’s rights.  

3. The District Court found in favor of Marblegate, holding that the debt 
restructuring violated Section 316(b) of the TIA because it modified the 
noteholders’ substantive right to receive payment on their unsecured 
notes.

4. The District Court’s analysis focused on the legislative history of the 
TIA.  Earlier versions of Section 316(b) focused on a bondholder’s right 
to bring actions to collect principal and interest payments while the final 
version of the TIA focuses on a bondholder’s right to “receive payment.”  
The Court noted that this development should be viewed as an intentional 
broadening of the rights granted under the TIA.  The Court further held 
that a broad reading of the TIA was consistent with the purpose of 
Section 316(b)—namely to protect minority bondholders by preventing 
out-of-court debt restructurings by majority vote.  

5. EDMC has appealed the District Court’s decision to the United States 
Court of Appeals for the Second Circuit. 

6. The Southern District of New York also recently addressed this issue in 
Meehancombs Global Credit Opportunities Funds, LP v. Caesars Entm’t 
Corp., 2015 WL 221055 (S.D.N.Y. Jan. 15, 2015). In 2005 and 2006, 
Caesars Entertainment Operating Company, Inc. (“CEOC”) issued a total 
of $1.5 billion in notes pursuant to two TIA-qualified indentures.  The 
notes were guaranteed by Caesars Entertainment Corporation (“CEC”
and, together with CEOC, “Caesars”), CEOC’s parent and the owner, 
manager, and operator of dozens of casinos throughout the United States.  
In August 2014, following a leveraged buyout of Caesars by two private 
equity funds, Caesars entered into a series of transactions targeted at 
transferring assets away from CEOC to affiliates and amended the CEOC 
indentures to remove CEC’s guarantee.  

7. Certain of CEOC’s noteholders sued Caesars in the District Court for the 
Southern District of New York alleging that the transactions resulted in a 
nonconsensual change to their payment rights under the indentures and 
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thus violated the TIA.  Caesars moved to dismiss, claiming that the 
bondholder plaintiffs had failed to state a claim upon which relief could 
be granted because the complaint failed to allege impairment of the 
noteholders legal right to payment under the notes.3

8. The District Court denied the motion to dismiss with respect to the 
plaintiffs TIA claims, embracing a broad reading of the TIA which 
protects a noteholder’s substantive right to receive payment and not just 
his right to assert a legal claim for payment.  Here, removal of CEC’s 
guarantees and the related transactions constituted an impermissible out-
of-court debt restructuring which is “exactly what TIA section 316(b) is 
designed to prevent.”

IV. The WARN Act and State “Mini-WARN” Acts

A. The WARN Act

1. The “WARN” Act (or Worker Adjustment and Retraining Notification 
Act, 29 U.S.C. §§ 2101-2109) provides that an employer “shall not order 
a plant closing or mass layoff until the end of a 60-day period after the 
employer serves written notice of such an order . . . to each affected 
employee.”  29 U.S.C. § 2102(a).  Key components of the act include the 
following:

a. The act generally applies to “any business enterprise” that has 100 
or more employees, excluding part-time employees.  § 2101(a)(1). 

b. Notice must be sent to affected employees or their representative at 
least 60 days before a plant closing or mass layoff.

c. A plant closing is the closure of a “single site of employment” that 
results in layoffs of 50+ full-time employees, over any 30-day 
period.  A mass layoff results in layoffs of 50-499 full-time 
employees at a single site of employment, if they are 33% of the 
employer’s workforce; or layoffs of 500+ employees at a single 
site of employment.  §§ 2101(a)(2), (a)(3).

d. The act protects any employee who may “reasonably be expected” 
to experience an employment loss (i.e., termination, long-term 
layoff, or reduction in work) as a consequence of a proposed plant 
closing or mass layoff.  §§ 2101(a)(5), (a)(6).

2. An employer that does not provide the required 60-day notice is liable to 
each aggrieved employee for up to 60 days’ back pay and benefits,

3 Subsequent to the filing of the complaint, a chapter 11 petition was filed against CEOC.  The action 
continued to decision, however, with respect to CEC. 
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including medical expenses that would have been covered by the 
employer’s health insurance but for the layoffs.  29 U.S.C. § 2104(a). The 
employer may also face a $500 civil penalty per day for failure to notify 
the local government.

3. Many states, including California and New York enacted “Mini-WARN 
Acts,” whose provisions may differ in various respects from the WARN 
Act, including what actions trigger notice, and when notice must be 
given.  

B. “Single Employer” Liability under WARN Act

1. In WARN Act litigation, the direct employer often may be in bankruptcy, 
and so employees will bring claims against investors such as private 
equity firms, arguing that the entity is liable for directing the closure.  
Department of Labor regulations provide guidance on when such entities 
may be liable under WARN as a so-called Single Employer with the 
company conducting the layoffs.  Wholly or partially owned subsidiaries 
are treated as “separate employers or as a part of the parent or contracting 
company depending upon the degree of separation from the parent.” 

2. Courts typically consider the below factors (“DOL Factors”) when 
conducting this inquiry.  Whether the fund has “de facto control” over the 
company is generally given the most weight.

a. common ownership; 

b. common directors and/or officers; 

c. de facto exercise of control;  

d. unity of personnel policies emanating from a single source; and 

e. the dependency of operations.  

3. In Guippone v. BH S & B Holdings LLC, 737 F.3d 221 (2d Cir. 2013), the 
Second Circuit addressed whether third parties, including investors and 
the holding company parent, could be held liable for WARN Act 
violations.  The Second Circuit followed a leading Third Circuit case, 
Pearson v. Component Tech., 247 F.3d 471 (3d Cir. 2001), cert. denied.,
534 U.S. 950 (2001), in holding that the DOL factors govern whether a 
“related or parent entity,” including an “equity investor,” is a single 
employer with the company that conducted the layoffs.  Whether a 
creditor could be a single employer was a different test: “at the time of 
the plant closing,” was the creditor “responsible for operating the 
business as a going concern rather than acting only to protect [its] 
security interest and preserve the business asset for liquidation or sale.”  
The Second Circuit affirmed the dismissal of WARN claims against the 



AMERICAN BANKRUPTCY INSTITUTE

193

investors because the plaintiffs’ only non-conclusory allegation against 
them was that they had representatives on the holding company board but 
took a tougher stance on the holding company, reversing the District 
Court’s order dismissing the case and finding that there was a dispute of 
material fact regarding whether it had de facto control over the employer.          

4. In In re Jevic Holding Corp., 526 B.R. 547 (D. Del. 2014), the 
bankruptcy court granted private equity sponsor Sun Capital’s motion to 
dismiss, holding that it was not a “single employer” with its wholly-
owned subsidiary, Jevic.  The District Court affirmed, rejecting plaintiffs’ 
argument that de facto control was established on the grounds that Sun 
Capital’s “decision to withhold funding directly caused the closure” at 
issue and finding that Jevic, not Sun Capital, was directly responsible for 
signing the WARN notice and laying off employees.  Sun Capital’s 
decision to cut off funding was not de facto control. The court also 
credited Sun Capital’s actions as those of an independent contractor 
giving consulting services, as set forth in its Management Services 
Agreement with Jevic.  Plaintiffs’ appeal is currently pending before the 
Third Circuit.

5. In Hampton v. Navigation Capital Partners, Inc., 64 F. Supp. 3d 622 (D. 
Del. 2014), a putative class of former employees of an electricity grid 
services firm brought a WARN Act suit against Navigation Capital.  
Navigation had a majority interest in the parent of plaintiffs’ direct 
employer, Metadigm.  Navigation moved to dismiss, but the court denied 
the motion.  The court held that plaintiffs had stated a plausible case for 
single-employer liability under the DOL factors, focusing on de facto 
control, because Navigation 1) had a pattern of acquiring companies and 
incorporating them in Metadigm; 2) created a holding company to control 
Metadigm; 3) installed executives and a majority of the board of directors 
at Metadigm; and 4) had an employee plaintiffs characterized as 
overseeing or managing Metadigm.  It is possible that many private 
equity firms’ relationships with their portfolio company could be 
characterized similarly.

6. In In re MF Global Holdings, Ltd., 2014 WL 4054281 (S.D.N.Y. 2014), a 
putative class of former employees of financial services group MF Global 
sued it under the WARN Act and New York WARN Act.  In an earlier 
2012 opinion, the bankruptcy court dismissed WARN Act claims against 
one entity, MF Global Inc., on the basis that it had a “liquidating 
fiduciary” defense (discussed below).  In the present case, the bankruptcy 
court also dismissed the WARN Act claims against two related entities 
because it was not clear to the court which corporate entity plaintiffs
alleged they worked for.  The bankruptcy court thus held that 1) plaintiffs 
had not sufficiently alleged they were employed by one of those entities 
and not MF Global Inc., and 2) the single employer doctrine “cannot 
apply” under the circumstances.  The district court reversed (but let the 
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2012 opinion stand).  The district court relied on plaintiffs’ argument that 
the corporate defendants related to MF Global “operated their business as 
a single enterprise,” i.e., that plaintiffs were employed “collectively 
rather than by any one Defendant” and rejected the bankruptcy court’s 
logic that “Plaintiffs were solely employees of [MF Global Inc.].”  
Moreover, the district court rejected the bankruptcy court’s view that 
plaintiffs were required to “plead a nominal or immediate employer,” in 
order to state a claim that several entities employed them as a “single 
employer.”  In sum, “[i]f a plaintiff is able to plead that he or she was 
employed by what is in effect a single employer consisting of multiple 
juridical entities, the failure to attribute that employment to one specific 
juridical entity should not render his or her claim legally deficient.”

7. In Cleary v. American Capital, Ltd., 59 F. Supp. 3d 249 (D. Mass. 2014), 
a putative class of former employees of electrical services contractors 
brought a WARN claim against American Capital, which had a majority 
stake in the plaintiffs’ employers’ corporate grandparent.  On summary 
judgment, the court applied the DOL factors and concluded that 
American Capital was not a single employer with their employer.  Rather, 
American Capital’s acts were consistent with an ultimately unsuccessful 
attempt to protect its investment by proposing and assisting in recruiting 
new management, and trying to paint an accurate picture of the 
company’s finances.  

8. In Woolery v. Matlin Patterson Global Advisers, LLC, 2013 WL 1750429 
(D. Del. 2013), a putative class of former employees of a meat processing 
plant sued Matlin Patterson (the former majority owner of plaintiffs’ 
employer) under the WARN Act.  The court denied Matlin Patterson’s 
motion to dismiss on the basis of single-employer liability. Although 
plaintiffs did not meet three of the DOL factors, they did demonstrate de 
facto control which the court held was determinative.  The court found 
particularly persuasive allegations concerning a meeting at which Matlin 
Patterson executives discussed layoffs and stated that they had “leveraged 
their ownership interests to force violations of the WARN Act” even with 
“knowledge of the illegality of their actions.”

9. In In re AFA Investment, Inc., 2012 WL 6544945 (Bankr. D. Del. 2012), 
a putative class of former employees of ground beef distributors sued 
Yucaipa under WARN and California WARN Acts. Yucaipa owned the 
parent company of plaintiffs’ employer.  The court determined that 
Yucaipa was not a single employer with plaintiffs’ employer and granted 
Yucaipa’s motion to dismiss.  Common ownership and management did 
not suffice for WARN liability, and the plaintiffs’ other allegations were 
“bald assertions” of the DOL factors that did not plausibly satisfy the 
“high degree of integration required” to be a single-employer.  Further, 
the court held that simply stating that Yucaipa made the decision to order 
the mass layoff is insufficient.
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10. In Richards v. Advanced Accessory Systems, LLC, 2010 WL 3906958
(E.D. Mich. 2010), a putative class of former employees of manufacturer 
of car roof racks sued Castle Harlan, which had a private equity fund that 
owned 100% of the corporate grandparent of plaintiffs’ employer.  The 
court granted Castle Harlan’s motion to dismiss because plaintiffs had 
only demonstrated common ownership and officers and directors DOL 
factors but had not shown de facto control.  Castle Harlan’s “primary 
role” was as an investor, its management “was limited to ensuring [its] 
financial success and played no part in the day-to-day operations,” and 
Castle Harlan’s overseeing officers and directors had no experience in the 
automotive industry and relied on others for management. 

11. In Austen v. Catterton Partners V, LP, 709 F. Supp. 2d 168 (D. Conn. 
2010), Catterton Partners was sued by putative class of former employees 
of Archway cookie companies under the WARN and California WARN 
Acts.  Catterton owned 100% of a company that itself was the employer 
of the Archway entities that employed the plaintiffs.  The court denied 
Catterton’s motion to dismiss on the basis of single-employer liability.  
Importantly, the court focused on the fact that the plaintiffs had alleged 
that Defendants “made the decision to file for bankruptcy, shut down the 
Archway Entities’ facilities, and terminate their employees -- the precise 
decisions with which the WARN Act is concerned.”  

C. WARN Act Defenses

1. Unforeseeable Business Circumstances Defense. In In re Flexible 
Flyer Liquidating Trust, 511 F. App’x 369 (5th Cir. 2013), a putative 
class of former employees of manufacturer of swing sets, go-carts, and 
other products brought WARN case against the manufacturer, a 
subsidiary of Cerberus Capital.  Cerberus itself was not a named 
defendant.  After a bench trial, the bankruptcy court ruled, and the district 
court and court of appeals affirmed, that the manufacturer had a WARN 
defense because an “abrupt unavailability of operating funds” from 
Cerberus and another lender “was completely unanticipated” by the 
manufacturer, which gave WARN notice as soon as possible.  The court 
of appeals explained that “[t]he WARN Act allows good faith, well-
grounded hope, and reasonable expectations,” and in this case, all the 
evidence showed that the manufacturer’s management was “focus[ed]” 
on “saving the company, not planning for an upcoming shutdown.” 

2. Liquidating Fiduciary Defense. In In re MF Global Holdings Ltd., 481 
B.R. 268 (Bankr. S.D.N.Y. 2012), a putative class of former employees 
of financial services group MF Global sued it under the WARN Act and 
New York WARN Act.  One of the defendants, MF Global Inc, had been 
ordered into liquidation under the federal Securities Investor Protection 
Act (“SIPA”).  As the bankruptcy court explained, a SIPA trustee is
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statutorily required to liquidate the business.  DOL commentary to the 
WARN Act regulations state that “a fiduciary whose sole function in the 
bankruptcy process is to liquidate a failed business for the benefit of 
creditors does not succeed to the [WARN Act] notice obligations of the 
former employer, because the fiduciary is not operating as a ‘business 
enterprise’ in the normal commercial sense.”  Relying on this doctrine, 
the bankruptcy court held that the SIPA Trustee was a “liquidating 
fiduciary,” and thus not liable under the WARN Act, because, even if he 
“wanted to continue operating the business as a going concern, he was 
statutorily prohibited from doing so.”  By contrast, the court held, two 
other MF Global entities that filed for chapter 11 bankruptcy could not 
invoke this exception because the record showed that the chapter 11 case 
was filed with a view toward possible reorganization of the businesses 
(rather than liquidation).  However, other courts have been more reluctant 
to apply a liquidating fiduciary defense to WARN Act liability, especially 
at the motion to dismiss stage.  E.g., In re Dewey & LeBoeuf LLP, 487 
B.R. 169 (Bankr. S.D.N.Y. 2013).

D. WARN Act Cases and Class Actions

1. In Droste v. Vert Capital Corp., 2015 WL 1526432 (E.D. Va. 2015), a
putative class of former employees of a dance costume manufacturer sued 
Vert Capital.  The court granted plaintiffs’ motion for class certification, 
holding that whether Vert was subject to WARN Act, employees were 
terminated without proper notice, and defendants failed to pay 60 days’ 
wages, satisfied both commonality and predominance requirements to 
certify a class.  That individualized damages determinations would be 
necessary do not compel a contrary result.

2. In Young v. Fortis Plastics, LLC, 294 F.R.D. 128 (N.D. Ind. 2013), 
Monomoy Capital was sued by former employees at a plastics facility.  
The court granted plaintiffs’ motion to certify the class, stating “The very 
nature of WARN Act litigation indicates the presence of a single large 
employment event that affects a number of individual employees.”  The 
court also held that the predominance and commonality requirements 
were satisfied because all cases would consider: 1) whether Monomoy 
was a “single employer”; 2) whether the employer was subject to the 
WARN Act; 3) whether the closing was a “mass layoff” or “plant 
closing”; and 4) whether sufficient  notice was provided.  Individualized 
damages determinations did not compel a contrary result.     

V. Private Equity & Pension Issues

A. Private Equity Control Group Liability: 

1. Under the current law, there is uncertainty as to whether a private equity 
fund is considered engaged in a “trade or business” under ERISA, and 
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thus within the scope of the control group for its portfolio companies and 
liable for pension obligations.

2. In Sun Capital Partners III, LP v. New England Teamsters & Trucking 
Indus. Pension Fund, 724 F.3d 129 (1st Cir. 2013), cert. denied, 134 S. 
Ct. 1492 (2014), the First Circuit held that a private equity fund that 
engaged in management activities with respect to its portfolio company 
was a “trade or business” for purposes of ERISA, reversing the District 
Court’s holding that the fund was not a trade or business.  Due to the 
nature of its involvement in the management of its portfolio company’s 
operations, the First Circuit held that the private equity firm could be 
liable under ERISA for the portfolio company’s withdrawal liability from 
a multiemployer pension plan.  

3. In Hotel 71 Mezz Lender LLC v. Nat’l Ret, Fund, 2014 US Dist. LEXIS 
27016 (N.D. Ill. Mar. 3, 2014), reversed, 778 F.3d 593 (7th Cir. Feb. 6, 
2015), National Retirement Fund sought to hold a mezzanine lender 
responsible for withdrawal liability, alleging lender was a member of the 
control group and citing to Sun Capital.  District Court held lender was 
“not a trade or business,” but Seventh Circuit reversed and remanded on 
question of whether the lender was engaged in “a trade or business” for 
purposes of withdrawal liability.  

4. In Pension Benefit Guaranty Corp. v. Asahi Tec Corp., 979 F.Supp. 2d 46 
(D.D.C. Oct. 4, 2013), the PBGC brought an action under ERISA against 
the Japanese parent of a U.S.–based company, Metaldyne Corporation, 
which filed chapter 11. The PBGC asserted the Japanese parent Asahi 
Tec Corp. was a “controlled group” member and thus liable for unfunded 
pension benefit liabilities and termination premiums. The PBGC moved 
for partial summary judgment, and the court granted the motion on the 
basis that, inter alia, the parent corporation was a member of controlled 
group, and thus jointly and severally liable for unfunded benefit 
liabilities.  

B. Pension/Benefit Issues After Spinoff of Subsidiary

1. In PBGC v. The Reneco Group (S.D.N.Y.), the PBGC filed a lawsuit in 
the Southern District of New York, Case No. 13-cv-621, against The 
Reneco Group and affiliated entities alleging, inter alia, a claim for 
ERISA reachback liability under 29 U.S.C. § 1369(a), along with New 
York State law claims for fraud, fraudulent concealment, and negligent 
misrepresentation, related to a deal with Cerberus whereby Reneco gave 
up certain equity interests in RG Steel.  The PBGC asserted the principal 
purpose of Reneco entering into the transaction with Cerberus was to 
evade liability by removing itself from RG Steel’s controlled group. In 
March 2015, the District Court denied the parties’ cross summary 
judgment motions and set the case for trial.
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2. In UMWA v. Peabody Energy Corp.(S.D.W.Va), UMWA (together with 
certain former employees) brought a class action lawsuit in the District 
Court in West Virginia, Case No. 12-cv- 06925, against, inter alia,
Peabody Energy Corp., which spun Patriot Coal off in 2007 prior to its 
bankruptcy.  In its complaint, UMWA sought a judgment that Peabody’s 
decision to sell its subsidiary violated section 510 of ERISA and to 
obligate Peabody to maintain funding of the benefit plans.  In 2013, the 
parties reached a settlement. 

3. In UMWA et. al. v. Peabody Energy Corp.et. al., Case No. 15-cv-01138
(D.D.C. July 16, 2015) UMWA and the Trustees of the UMWA Pension 
Plan filed a complaint against Peabody and Arch Capital Inc.  In its 
pending bankruptcy (its second chapter 11 case, filed in May 2015 in the 
Eastern District of Virginia), Patriot is seeking to terminate certain of its 
collective bargaining agreements.  In response, UMWA filed the instant 
complaint seeking, inter alia, a declaratory judgment that Peabody 
Energy Corp. and Arch Capital Inc. are liable for the withdrawal liability 
of their former subsidiaries under ERISA.

C. Section 363:  Sales Free and Clear of Successor Liability for Pension Obligations

1. In In re Ormet Corp., No. 13-10334 (MFW), 2014 WL 3542133 (Bankr. 
D. Del. July 17, 2014), the Steelworkers Pension Trust, holding a $5 
million claim for underfunded pension liabilities, argued that a section 
363 sale free and clear of its alleged successor liability claim arising 
under ERISA and MPPAA could not be approved.  The Bankruptcy 
Court overruled the objection and approved the sale.  


