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I. The	
  U.S.	
  Supreme	
  Court’s	
  Plurality	
  Decision	
  in	
  Till	
  v.	
  SCS	
  Credit	
  Corp	
  

Till v. SCS Credit Corp., 541 U.S. 465 (2004), started in the bankruptcy court with a plan 
that proposed to pay interest of 9.5% per year, based on prime rate plus 1.5%, to account 
for (among other things such as inflation and opportunity cost) the risk of nonpayment 
posed by the borrowers.  541 U.S. at 471.  The creditor, SCS Credit Corporation (“SCS”) 
appealed, and the District Court reversed relying upon the evidence that a lender in a 
“subprime” market could make new loans at 21%, which the district court adopted as the 
cramdown rate.  Id. at 472.  The debtors (the “Tills”) appealed, and the Seventh Circuit 
Court of Appeals endorsed a modified version of the District Court’s “coerced loan” 
approach.  Id.  The Court of Appeals found that the contract rate between the parties was 
presumptively the rate that the creditor would receive in making a new loan to a similarly 
situated debtor, but that evidence from either the debtor or the creditor could rebut the 
contract rate as too high or too low.  Id.  The Supreme Court granted certiorari, issued a 
plurality opinion, and reversed. 

Plurality opinions occur when appellate judges are unable to generate a unanimous 
decision describing their opinions.  When judges do not unanimously agree, they often 
write their own opinion explaining their reasoning.  As the number of opinions is only 
limited by the number of judges, a particular judge’s opinion may dissent or concur with 
in whole or in part with the opinions of the other judges.  As a result, it is possible that no 
single opinion enjoys the support of the majority of judges.   

At times when no single opinion reflects the majority view, we look within the various 
opinions to find conclusions that the opinions have in common.  When those common 
conclusions form a majority, a plurality decision is formed for us to rely upon.  
Compounding the problem is that often judges reach the same conclusion, but by 
different reasoning.  This is the case in Till.  As is common with plurality opinions, 
understanding and interpreting the Supreme Court’s plurality opinion has given rise to 
several unique – some correct, some incorrect – interpretations of the opinions among 
practitioners.  Till is certainly no exception.   

II. Interpretation of Supreme Court Plurality Decisions 

A. Background	
  of	
  the	
  Supreme	
  Court	
  Plurality	
  Decisions	
  
Prior to 1939, the use of plurality decisions by the Supreme Court was fairly rare.  In that 
year, Justice Frankfurter wrote a concurring opinion agreeing with the result, but not the 
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reasoning in a case known as Graves v. New York rel. O’Keefe.1  Following Justice 
Frankfurter’s opinion, other Justices began to increase the publication of their own 
concurring and dissenting views and opinions.   

No doubt, the issuance of multiple non-concurring or partially concurring decisions by 
the Supreme Court has left many practitioners scratching their heads trying to figure out 
which portions of the opinions were binding and which were merely dicta.  While the 
issuance of concurring opinions greatly increases our understanding of the Court’s views 
and rationale, the mere affirmation or remanding of a case based on a plurality decision 
can create havoc with everyday life as these opinions often fail to give clear direction on 
important issues.   

B. Judicial	
  Entanglement:	
  The	
  Case	
  of	
  Teague	
  v.	
  Lane	
  
While bankruptcy cases are important to those directly involved, and to the nation’s 
economic interests as a whole, Supreme Court cases can often take on a much more 
serious life or death issue.  In fact, the Supreme Court was confronted by this issue in 
1989 in a case known as Teague v. Lane.2  In Teague, a man convicted of attempted 
murder during an armed robbery made a series of appeals ultimately reaching the 
Supreme Court.  In Teague, the Supreme Court issued a highly fractured plurality 
decision on whether a recently decided case could be applied by Teague and on the effect 
of the pre-existing law.   

From the two issues arising in this case, the Supreme Court issued a set of chaotic and 
confusing opinions upholding the conviction with a seven to two vote.  Of the seven that 
voted for the judgment, there was a main plurality opinion with multiple parts, however 
not all of the Justices agreed on all of the parts.  Five Justices agreed to parts I and III of 
the opinion, seven agreed to part II, and four agreed to parts IV and V.  In addition, two 
Justices agreed to a separate concurring opinion, and another Justice wrote a concurring 
opinion in which another Justice agreed to Part I, but not to Part II.3,4   

Untangling plurality opinions is a difficult task for lower courts and one that can leave 
lower courts confused as to the case’s actual precedential value.  In the Teague plurality 
opinion, Parts I, II, and III would be considered precedent because at least five Justices 
signed onto those sections.  The remaining opinions all have less than five Justices 
signing onto them, making their precedential value questionable at best.  Parts IV and V 
state the Court’s reasoning on when to retroactively apply rules to decided cases, yet only 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1 Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 487 (1939) (Frankfurter, J., concurring). 
2 Teague v. Lane, 489 U.S. 288 (1989). 
3 Teague v. Lane, 489 U.S. 288 (1989). 
4 See Linas E. Ledebur, Penn State Law Review, Vol. 113.3, page 906. 
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four Justices signed onto that reasoning with Justice White specifically disagreeing with 
the reasoning and writing his own interpretation of when to retroactively apply a Court 
decision.  Justice Stevens further muddles the precedent by writing a separate concurring 
opinion, stating his interpretation on how to retroactively apply Court decisions, but 
disagreeing with the application of case law in the main plurality opinion.  To confuse 
things even further, Justice Steven’s concurrence was joined by another Justice with 
respect to the first issue, but not the second issue.5   

Clear?  Not hardly, and this is just one of many decisions the Supreme Court has handed 
down where the plurality decision muddies the water for practitioners.  Many commonly 
cited bankruptcy cases have been also decided by a plurality including Northern Pipeline 
Construction Co. v. Marathon Pipe Line Co. (1982)6,7, Till v. SCS Credit Corp 
(1994)8,9, and Stern v. Marshall (2011)10,11.   

C. Guidance	
  from	
  the	
  Supreme	
  Court	
  
Although plurality decisions remain a source of confusion, the Supreme Court did 
attempt to provide guidance in 1977 as part of Marks v. United States12.  In Marks, the 
Supreme Court stated “When a fragmented Court decides a case and no single rationale 
explaining the result enjoys the assent of five Justices, the holding of the Court may be 
viewed as that position taken by those Members who concurred in the judgments on the 
narrowest grounds.”  Simply put, what has become known as the Mark’s Narrowest 
Grounds Doctrine requires lower courts to look at all of the concurring opinions arising 
from a Supreme Court ruling that support the majority ruling, and to then determine 
narrowest, most restrictive commonality occurring throughout those opinions.  Only the 
portions of the opinions that “overlap” are to be binding on the lower court, the 
remainder has no precedential value.   
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
5 See Linas E. Ledebur, Penn State Law Review, Vol. 113.3, page 906. 
6 Northern Pipeline v. Marathon Pipe Line, 458 U.S. 50. Justice Brennan announced the judgment of the Court and 
delivered an opinion, in which Marshall, Blackmun, and Stevens, joined. Rehnquist, filed an opinion concurring in the 
judgment, in which O'Connor joined, post, p. 458 U. S. 89. Justice Burger filed a dissenting opinion, post, p. 458 U. S. 
92. White filed a dissenting opinion, in which Burger and Powell joined, post, p. 458 U. S. 92.   
7 This decision in 1982 effectively repealed provisions of the Bankruptcy Act of 1978, which empowered bankruptcy 
judges with many of the powers of District Court Judges. 
8 Lee M. Till v. SCS Credit Corporation, No. 02-1016;  Justice Stevens delivered the Opinion, joined by Souter, 
Ginsburg, and Breyer.  Justice Thomas filed an Opinion concurring in part.  Justice Scalia filed a dissenting opinion, in 
which Rehnquist, O'Connor and Kennedy joined.   
9 This decision sought to provide guidance on how to calculate the proper rate of interest in a Chapter 13 cram down 
case. 
10 Stearn v. Marshall, No. 10–179.  Justice Roberts delivered the opinion of the Court, in which Scalia, Kennedy, 
Thomas, and Alito joined.  Justice Scalia filed a concurring opinion. Justice Breyer filed a dissenting opinion, in which 
Ginsburg, Sotomayor, and Kagan joined.   
11 This case decided that bankruptcy judges lacked the constitutional authority to enter final judgments on state law 
counterclaims that are not resolved as part of creditor’s claim or similar core proceeding.   
12 Marks v. United States, 430 U.S. 188 
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Although the rule on interpreting Supreme Court plurality decisions has become clearer 
as a result of Marks, ambiguity still exists.  The Supreme Court often issues opinions: 
pluralities, concurrences and dissents with little or no effort to clarify those places where 
the Justices agree and disagree thereby leaving it to practitioners and lower courts to 
wade through the myriad of thoughts provided by Justices.   

III. Review of theThree Opinions Contained in Till v. SCS Credit Corp. 

A. Justice Stevens’ Opinion (for the Plurality) 

Justice Stevens authored the plurality opinion and was joined by Justices Breyer, 
Ginsberg and Souter.  The plurality opinion overturned (with Justice Thomas’ 
concurrence in judgment) the Seventh Circuit Court of Appeals’ decision that the contract 
rate between the parties was presumptively the rate that the creditor would receive in making a 
new loan to a similarly situated debtor, but that evidence from either the debtor or the creditor 
could rebut the contract rate as too high or too low.  As explained later in this paper, and in his 
concurrence, it is important to understand that Justice Thomas agreed with the result, but not the 
reasoning of these other justices.   

i. Justice Stevens Rejects the Coerced Loan, Presumptive Contract 
Rate, and Cost of Funds Approaches.  

After setting out some general considerations, Justice Stevens rejects the coerced 
loan, presumptive contract rate, and cost of funds approaches stating that each “is 
complicated, imposes significant evidentiary costs, and aims to make each individual 
creditor whole rather than to ensure the debtor’s payments have the required present 
value.”  Id. at 477.  With respect to the coerced loan approach, Justice Stevens rejects this 
method because it requires bankruptcy courts to delve into “an inquiry far removed from 
such courts’ usual task of evaluating debtors’ financial circumstances and the feasibility 
of their debt adjustment plans.”  Id.  As an example, Justice Stevens remarks that the 
coerced loan approach requires a court to hear evidence regarding the loan market for 
similar, non-bankruptcy debtors.  Id.  13Additionally, he argues that “lenders’ transaction 
costs and overall profits” “are no longer relevant” in a cramdown loan.  Id.   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
13 As authors of this article, we find this quote confusing as this is evidence and testimony often presented to bankruptcy 
judges.  Contrastingly, later in his Opinion, Justice Stevens describes the process of being presented with evidence about 
the appropriate risk adjustment to “fall squarely within the bankruptcy court’s area of expertise”.   
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Next, Justice Stevens lists four reasons for rejecting the presumptive contract rate 
approach.  First, it “improperly focuses on the creditor’s potential use of the proceeds of a 
foreclosure sale.”  Id.  Second, while Justice Stevens recognizes that the presumptive 
contract rate approach allows a bankruptcy court to avoid overcompensation by tailoring 
the interest rate to an individual creditor, he notes how this can be a burdensome for the 
debtor by forcing it to present evidence to rebut the presumptive contract rate.  See id. at 
477-78.  Third, Justice Stevens observes that the presumptive contract rate “produces 
absurd results” by allowing “‘inefficient, poorly managed lenders’ with lower profit 
margins to obtain higher cramdown rates than ‘well managed, better capitalized 
lenders.’”  Id. at 478 (citation omitted).  Finally, a dependency on the parties’ prior 
dealings may cause “similarly situated creditors [to] end up with vastly different 
cramdown rates.”  Id. at 478.   

Justice Stevens also rejects the cost of funds approach because “it mistakenly 
focuses on the creditworthiness of the creditor rather than the debtor.”  Id. at 478 
(emphasis added by the Court).  Additionally, Justice Stevens notes how this approach 
suffers from some of the same flaws as the presumptive contract rate and coerced loan 
methods.  Id.  To illustrate, he observes how the cost of funds approach “imposes a 
significant evidentiary burden” on the debtor and also how it can cause a situation where 
creditors are treated inequitably.  Id. 

In summary, as bankruptcy code section 1322 (and 1129) requires the debtor to 
repay the creditor the present value of its claim, Justice Stevens makes his view clear that 
the unique aspects of the lender are not relevant when determining this interest rate.  
Rather, Justice Stevens’ opinion indicates that the focus should be solely on the risk faced 
by the creditor as presented by the unique aspects of the debtor, and the terms of the 
cramdown loan and the risk inherent in the debtor’s plan.   

ii. Justice Stevens Adopts the Prime-Plus Formula. 

After dispensing with the other forms of computing cramdown rates, Justice 
Stevens adopts the “prime-plus” formula as the proper method to be used in cramdown 
proceedings.  See id. at 478-80.  To set the beginning base rate, Justice Stevens 
recommends looking to the national prime rate, which he states is an estimate of how 
much a commercial bank would charge a creditworthy commercial borrower.  Id. at 478-
79.  This rate, Justice Stevens notes, includes such factors as “opportunity costs of the 
loan, the risk of inflation, and the relatively slight risk of default.”  Id. at 479.   
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In order to adjust for the risk posed by the bankrupt debtor, factors such as “the 
circumstances of the estate, the nature of the security, and the duration and feasibility of 
the reorganization plan” should be taken into consideration at the confirmation 
hearing.  Id.   While recognizing that this requires the parties to present evidence before 
the court, Justice Stevens mentions that some of the evidence will be included in the 
prebankruptcy filings, thereby limiting the expense of presenting new additional 
evidence.  Id.  Justice Stevens further explains that since the beginning rate is a low 
estimate that must be adjusted upwards, the primary evidentiary burden will be placed on 
the creditor, “who [is] likely to have readier access to any information absent from the 
debtor’s [prebankruptcy] filing.”  Id.  In summary, Justice Stevens notes how “the 
formula approach entails a straightforward, familiar, and objective inquiry, and 
minimizes the need for potentially costly additional evidentiary proceedings.”  Id.  He 
also points out how the formula approach takes the focus off the creditor and, instead, 
places it on the financial markets, the bankruptcy estate, and the loan itself.  Id.   

While Justice Stevens advocates an upward adjustment of the beginning rate, he 
notes that the opinion does not approve any specific scale to be used for risk adjustment 
factors.  See id. at 480.   Specifically Justice Stevens states “We do not decide the proper 
scale for the risk adjustment, as the issue is not before us.”  Justice Stevens does, 
however, show approval for the 1.5% rate adopted by the bankruptcy court in the Till 
case and also notes many courts that have applied rates of 1% to 3%.  Id. (citing Gen. 
Motors Acceptance Corp. v. Valenti (In re Valenti), 105 F.3d 55, 64 (2nd Cir. 1997), 
abrogated on other grounds by Assocs. Commercial Corp., v. Rash, 520 U.S. 953 
(1997)).      

iii. Justice Stevens Criticizes the Dissent’s Adoption of the 
Presumptive Contract Rate Approach.  

The next part of Justice Stevens’s opinion addresses the issues raised by Justice 
Scalia’s dissent.  See id. at 481-85.  Justice Stevens points out that the dissent makes two 
assumptions to support the presumptive contract rate approach, but it is “highly unlikely 
that Congress would endorse either premise.”  Id. at 481.  Regarding the dissent’s first 
assumption (that “subprime lending markets are competitive and therefore largely 
efficient”), Justice Stevens counters, stating “there is no basis for concluding that 
Congress relied on this assumption when it enacted Chapter 13.”  Id.  As support, Justice 
Stevens explains that “used vehicles are regularly sold by means of ‘tie-in’ transactions, 
in which the price of the vehicle is the subject of negotiation, while the terms of the 
financing are dictated by the seller.”  Id.  Thus, he argues, there is “no way of 
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determining whether the allocation of that price between goods and financing would be 
the same if the two components were separately negotiated.”  Id. at 482 n.20.  This is 
significant, Justice Stevens explains, because the only issue before the Court is the 
cramdown interest rate and not the value of the truck which is fixed under Rash.  Id. 
(citing Rash, 520 U.S. at 960).   

Additionally, Justice Stevens posits that extensive state and federal regulation of 
sub-prime lending distorts the market and shows how regulators believe that sub-prime 
lenders, if left unregulated, “would exploit borrowers’ ignorance and charge rates above 
what a competitive market would allow.”  Id. at 482.  To rebut the dissent’s second 
assumption (that the risk of default while in Chapter 13 is usually no less than at the time 
of the original contract), Justice Stevens argues that “Congress intended to create a 
program under which plans that qualify for confirmation have a high probability of 
success.”  Id.  While acknowledging that bankruptcy judges may confirm too many risky 
plans, Justice Stevens suggests that the “solution is to confirm fewer such plans, not to set 
default cramdown rates at absurdly high levels, thereby increasing the risk of 
default.”  Id. at 482-83.   

Justice Stevens further criticizes the dissent, noting that its assumptions may not 
support the presumptive contract rate approach.  Id.  To support this assertion, Justice 
Stevens explains that while the cramdown provision applies to sub-prime loans, it also 
applies to prime loans that were negotiated before “the change in circumstance . . . that 
rendered the debtor insolvent.”  Id. at 483-84.  Also, cramdown applies in situations 
where national or local economies may have changed drastically since the time of the 
original loan contract.  Id. at 484.  “In either case,” Justice Stevens writes, “there is every 
reason to think that a properly risk-adjusted prime rate will provide a better estimate of 
the creditor’s current costs and exposure than a contract rate set in different times.”  Id.   

iv. Justice Stevens Criticizes the Concurring Opinion’s Adoption of a 
“Risk-Free Approach.  

Justice Stevens briefly addresses the risk-free approach advocated by Justice 
Thomas.  Id. at 483.  Justice Stevens agrees with Justice Thomas that Section 
1325(a)(5)(B)(ii) may have been written by Congress with no intention of compensating 
for the risk of default.  Id. at 483.  The risk-free approach, however, is ultimately rejected 
by Justice Stevens for two reasons.  First, the Court’s decision in Rash assumed that 
cramdown rates are adjusted to compensate for risk of default.  Id. (citing Rash, 520 U.S. 
at 962-63).  Second, because the risk-free approach has been rejected by so many judges, 
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it is “too late in the day to endorse that approach now.”  Id.  While Justice Stevens 
concludes that a risk factor should be included in cramdown rates, he remarks that Justice 
Thomas’s approach, unlike the dissent’s, is more consistent with the statutory scheme of 
promoting successful reorganization plans.  Id. 

v. Justice Stevens’s Conclusion. 

To conclude his opinion, Justice Stevens points out that if all relevant information 
was available to the parties, both the formula and presumptive contract rate approaches 
would produce the same cramdown rate.  Id.  Thus, his primary disagreement with the 
dissent is upon which party the evidentiary burden should fall.  Id.  According to Justice 
Stevens, the creditor should receive the majority of this burden because the creditor is 
“more knowledgeable . . . thereby facilitating more accurate calculation of the 
appropriate interest rate.”  Id. at 484-85.   

B. Justice Thomas’ Opinion (Concurring in the Judgment, but not the 
Reasoning) 

As the Justice Steven’s opinion did not have a majority vote of the Justices, it was 
Justice Thomas’s concurrence that resulted in the Seventh Circuit Court of Appeals’ 
decision being reversed.  As Justice Thomas’s opinion results in a  more stringent result 
than the Justice Stevens opinion, the plurality opinion is formed by the narrowest basis 
for decision, has come to be the focus of subsequent interpretation.   

i. Justice Thomas Concurs in Judgment with the Plurality Opinion 

Justice Thomas agreed with Justice Stevens that the interest rate given to Chapter 
13 cramdown creditors should be based on the national prime rate, but he questioned the 
need to adjust the rate to account for any additional risk of nonpayment.  Till, 541 U.S. at 
485 (Thomas, J., concurring).14  Justice Thomas acknowledged that a “promise of future 
payments is worth less than an immediate payment” of the same amount due, at least in 
part, to the risk of nonpayment.  Id. (emphasis omitted).  He argued, however, that this is 
irrelevant because the statute does not ask the court to value the promise to distribute 
property under the plan.  Id. at 485-86.  Rather, Justice Thomas noted, the court is to 
ensure that the value of the property to be distributed under the plan, at the time of the 
effective date of the plan, is not less than the amount of the secured creditor’s claim.  Id. 
at 486 (citing 11 U.S.C. § 1325(a)(5)(B)(ii)).   

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
14 In a footnote however, Justice Thomas creates confusion as he refers to the Prime Rate as the risk-free rate.   
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ii. The Bankruptcy Code’s “Net Present Value” Calculation does not, 
by Its Terms, Require any Adjustment for the Debtor’s Post-
Confirmation Risk of Default.  

The fundamental premise of Justice Thomas’s opinion is that the Bankruptcy 
Code’s calculation of “net present value” for the payment of a secured claim over time 
under a plan: “does not require a debtor-specific risk adjustment that would put 
secured creditors in the same position as if they had made another loan.”  Id. at 486 
(emphasis added).  In essence, according to Justice Thomas, the net present value 
requirement for a cramdown interest rate only  

incorporates the principle of the time value of money. . . . [put simply,] 
$4,000 today is worth more than $4,000 to be received 17 months from 
today because if received today, the $4,000 can be invested to start earning 
interest immediately.   

Id. at 487 (citing Rake v. Wade, 508 U. S. 464, 472 n.8 (1993)).  According to Justice 
Thomas, “the statute [Section 1325(a)(5)(B) of the Bankruptcy Code] contains no such 
requirement” . . . “that the proper interest rate must also reflect the risk of [the debtor’s 
subsequent potential] nonpayment.”  Id. at 487.  Thus, “[i]n most, if not all, cases, where 
the plan proposes simply a stream of cash payments, the appropriate risk-free rate should 
suffice.”  Id. 

iii. Courts (Including the Supreme Court) Should Not Consider 
Policies such as “Pro Debtor Rehabilitation” or “Giving Secured 
Creditors the Benefit of Their Bargain.” 

Justice Thomas rejected any considerations of matters of policy.  Id. at 488 (the 
“prime-plus” approach adopted by Justice Stevens, and its resulting “systematic 
undercompensation” of secured creditors as complained about by Justice Scalia in his 
dissent, “might seem problematic as a matter of policy.  But, it raises no problem as a 
matter of statutory interpretation”).  Indeed, Justice Thomas even emphasized again later 
in his opinion that if compensating secured creditors only for the time value of money, 
and not including any consideration for the risk of the debtor’s default “is insufficient 
compensation for secured creditors, given the apparent rate at which debtors fail to 
complete their Chapter 13 plans . . . this is a matter that should be brought to the attention 
of Congress rather than resolved by this Court.”  Id. at 490. 

Thus, while Justice Stevens indicated that the contract rate or coerced loan rate 
could render many plans unconfirmable, id. at 482-83 (Stevens, J., for the plurality) (“In 
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our view . . . Congress intended to create a program under which plans that qualify for 
confirmation have a high probability of success.  Perhaps bankruptcy judges currently 
confirm too many risky plans, but the solution is to confirm fewer such plans, not to set 
default cramdown rates at absurdly high levels, thereby increasing the risk of default.”), 
and Justice Scalia noted on the other hand that that starting with the prime lending rate 
and then adjusting it slightly “will systematically undercompensate secured creditors for 
the true risks of default,” id. at 492 (Scalia, J., dissenting), Justice Thomas rejected both 
rationales as being something Congress should consider, not the federal courts, id. at 480 
(Thomas, J., concurring).  

iv. Secured Creditors Are Already Protected by Other Provisions of 
the Bankruptcy Code and by Rash’s Instruction that Collateral be 
Valued Higher in a Reorganization / Cramdown. 

Moreover, Justice Thomas indicated that secured creditors already receive a 
benefit in reorganization cases by the higher valuation of their collateral.  Id. at 489 
(noting that the secured creditor’s argument “overlooks the fact that secured creditors are 
already compensated in part for the risk of nonpayment through the valuation of the 
secured claim) (citing Rash, 520 U.S. 953).  Because a reorganization case where a 
debtor keeps the collateral over the secured creditor’s objection (i.e., a cramdown 
reorganization plan) requires that a bankruptcy court “utilize[] a secured-creditor-friendly 
replacement-value standard rather than the lower foreclosure-value standard for valuing 
secured claims,” there was no need to also further compensate the secured creditor for the 
potential risks of dealing with the reorganized debtor, according to Justice Thomas.  Id. 

In response to (and rejecting) arguments that the “net present value” requirement 
for any cramdown interest rate should protect creditors, Justice Thomas indicated there 
was nothing in the statute to indicate that protecting creditors was the intent behind 
cramdown interest rates.  Id. at 489-90.  Instead, Chapter 13 contains many other 
provisions to protect creditors, such as requiring a plan to be proposed in good faith, 
allowing secured creditors that reject a plan to either retake their collateral or maintain 
their liens on the collateral during the period of repayment, and requiring the bankruptcy 
court to find that the plan is feasible.  Id. (citing 11 U.S.C. §§ 1325(a)(3), 1325(a)(5), 
1325(a)(6)). 
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v. Would the Cramdown Interest Rate Ever Require any Adjustment 
for Risk? 

Justice Thomas did state that his analysis of the statute was “not to say that a 
debtor’s risk of nonpayment can never be a factor in determining the value of the 
property to be distributed.”  Id. at 488 (emphases added).  However, his concurring 
opinion is very muddy as to the circumstances that would allow for a risk-based 
adjustment of the cramdown interest rate.  In language that confused this author, he 
attempted to distinguish between a plan that provided for payments of time and a plan 
that gave a creditor a note (which is, after all, just a promise to make payments over 
time).  Id. at 489-90.  Thus, there may be a need to adjust the risk-free interest rate where 
“the risk of nonpayment is part of the value of the note itself.”  Id. at 489.  This part of 
Justice Thomas’s concurring opinion is very unclear, but suffice to say, he does recognize 
that there could be some circumstances where an adjustment of the risk-free rate might be 
warranted, although it is unclear what those circumstances would be.    

vi. Justice Thomas’s Conclusion. 

Finally, Justice Thomas emphasized his point once again, that nothing in the 
statute requires a bankruptcy court to include any “risk-based adjustment” of the 
cramdown interest rate at all.   Id. at 489.  Indeed, in light of Rash and secured creditors’ 
statutory protections explained above, Justice Thomas noted that “it is by no means 
irrational to assume that Congress opted not to provide further protection for creditors by 
requiring a debtor-specific risk adjustment under §1325(a)(5).”  Id. at 490 (emphasis 
added).  Finally, Justice Thomas notes that since Justice Stevens opinion would actually 
pay more than the claim amount (claim amount plus interest), it meets the Code’s 
requirement to pay “at least” the amount of claim and therefore he concurs.  Certainly, 
Justice Thomas could have drawn the same conclusion with Justice Scalia’s opinion as 
well.   

C. Justice Scalia’s Opinion (Dissenting) 

Justice Scalia,15 begins his dissent by noting that his “areas of agreement with the 
plurality are substantial.”  Till, 541 U.S. at 491 (Scalia, J., concurring).  However, Justice 
Scalia agrees with the plurality in three areas.  First, he agrees that some confirmed plans 
nevertheless fail.  Id.  Second, Justice Scalia agrees that a secured creditor is entitled to 
deferred payments that include an adjustment for the risk of failure of a plan.  Id.  Finally, 
he agrees that while adequate compensation may call for an “eye popping” interest rate, a 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15  Justices Kennedy, O’Connor, and Rehnquist joined the dissenting opinion.   
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court should “refuse to confirm the plan” rather than reduce that rate.  Id.  Through 
Justice Scalia’s opinion, the Justice’s create another plurality agreement, with eight 
Justices indicating that a secured creditor is entitled to payments that include an 
adjustment for risk of plan failure and secondly, that if the resulting interest rate is too 
high, the court should not confirm the plan rather than use a lower rate to make the plan 
work.   

Justice Scalia only disagrees with the plurality’s use of the formula approach to 
computing cramdown interest rates.  Id.  According to Justice Scalia, the formula 
approach will “systematically undercompensate secured creditors for the true risks of 
default.”  Id. at 492.  Instead, he adopts the presumptive contract rate approach.  Id.  This 
approach minimizes disputes, Justice Scalia writes, because it is a “good indicator of 
actual risk . . . and it will provide a quick and reasonably accurate standard.”  Id.  

i. Justice Scalia Adopts the Presumptive Contract Rate Approach.  

To support his endorsement of the presumptive contract rate approach, Justice 
Scalia suggests that the approach makes two important and reasonable assumptions.  Id.  
The first assumption is that “subprime lending markets are competitive and therefore 
largely efficient.”  Id.  If this assumption is accepted as true, then the high interest rates 
associated with sub-prime loans are a product of the actual risk of default associated with 
such loans.  Id.  According to Justice Scalia, if the high rates were associated with 
exorbitant profits or costs, “[l]enders with excessive rates would be undercut by their 
competitors, and inefficient ones would be priced out of the market.”  Id.   

The presumptive contract rate’s second assumption, according to Justice Scalia, is 
that the probability of default does not diminish simply by virtue of the fact that the 
debtor has filed for Chapter 13 relief.  Id. at 492-93.  To support this statement, Justice 
Scalia notes how failure rates of confirmed Chapter 13 repayment plans range from the 
Tills’ conservative estimate of 37% to a more realistic rate of 60%.  Id. at 493 n.1 
(citations omitted).  Thus, Justice Scalia writes, this relatively high rate of failure of 
confirmed plans “proves that bankruptcy judges are not oracles and that trustees cannot 
draw blood from a stone.”  Id. at 493.   

While Justice Scalia does recognize that judicial and trustee oversight in Chapter 
13 will provide a marginal benefit, the fact that the debtor had to file for bankruptcy 
shows his financial instability.  Id.  Furthermore, “the costs of foreclosure are 
substantially higher in bankruptcy because the automatic stay bars repossession without 
judicial permission.”  Id. at 494 (citing 11 U.S.C. § 362).  For these reasons, Justice 
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Scalia believes it is reasonable to assume that “bankrupt debtors are riskier than other 
subprime debtors-or, at the very least, not systematically less risky.  Id. (emphasis added 
by the Court).  In summary, Justice Scalia notes that the first assumption means that the 
contract rate is a reasonable reflection of actual risk and, according to the second 
assumption, this risk continues even when the debtor files for Chapter 13.  Id.  These 
assumptions lead to Justice Scalia’s conclusion that “the contract rate is a decent estimate 
. . . for the appropriate interest rate in cramdown”, id., noting that the contract rate serves 
only as a presumption and can be adjusted according to evidence presented to the court, 
id. at 494 n.2.   

ii. Justice Scalia Criticizes the Plurality’s Decision. 

Justice Scalia next addresses the plurality’s assertions that the sub-prime lending 
markets are not competitive and that risk of default is less in Chapter 13 payment plans 
than in an ordinary sub-prime loan.  Id. at 494-95.  To rebut the plurality’s first assertion, 
Justice Scalia acknowledges that while the subprime markets are not “perfectly 
competitive,” they are nevertheless reasonably competitive and reasonably efficient.  Id. 
at 495 n.3 (citations omitted) (emphasis added by the Court).  Justice Scalia also notes 
that although cars are generally sold in tie-in transactions, this does not mean that 
financing terms are dictated by the seller.  Id. at 495.  Instead, Justice Scalia writes, “they 
only cause prices and interest rates to be considered in tandem rather than separately.”  
Id. (emphasis added by the Court).    

Next, Justice Scalia argues that the “mere existence of [state] usury laws is . . . 
weak support” for the plurality’s position that regulators believe that the sub-prime 
markets are not competitive.  Id. at 496.  He notes that this is only one of many 
explanations for the existence of usury laws.  Id.  Regarding the Federal Truth in Lending 
Act, Justice Scalia argues that this legislation “positively refutes” the plurality’s position.  
Id.  According to Justice Scalia, because the Truth in Lending Act requires the disclosure 
of certain information necessary to promote the informed use of credit, it presumes that 
markets are competitive—otherwise consumers would have no need for such 
information.  Id.  Finally, Justice Scalia notes that while usury laws do distort the 
markets, they help keep interest rates low, thereby giving the debtor a lower rate under 
the presumptive contract rate approach.  Id. at 496 n.5.   

Regarding the plurality’s second assertion, Justice Scalia points out that the 
plurality theorizes that Chapter 13 would be less risky if fewer risky plans were 
confirmed, rather than being less risky as currently administered.  Id. at 496-97.  Justice 
Scalia adds that the formula rate would not fully compensate creditors:  
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While full compensation can be attained either by low-risk plans and low 
interest rates, or by high-risk plans and high interest rates, it cannot be 
attained by high-risk plans and low interest rates, which, absent cause to 
anticipate a change in confirmation practices, is precisely what the formula 
approach would yield. 
 

Id. at 497 (emphasis added by the Court). 

Next, Justice Scalia addresses the plurality’s argument that transaction costs and 
profits should not be included in the cramdown rate.  Id.  To rebut this argument, Justice 
Scalia notes that the plurality’s prime lending rate itself includes overhead and profits, 
id., because commercial lenders do not lend money if they cannot cover their costs and 
make some form of profit, id. (citing Koopmans v. Farm Credit Servs. Of Mid-Am., 102 
F.3d 874, 876 (7th Cir. 1996)).   

Finally, regarding the plurality’s argument that similarly situated creditors may be 
treated differently under the presumptive contract rate approach, Justice Scalia responds 
by noting that a bankruptcy judge has the power to exercise his discretion and adjust the 
contract rate to avoid any disparity among similar creditors.  Id. at 498.  Again, he 
reminds the Court that the contract rate should serve as a reasonably accurate 
presumption that may be adjusted according to the circumstances of the particular case.  
Id. at 498 n.7.  

iii. Justice Scalia Criticizes the Formula Rate Approach.  

In the next section, Justice Scalia opines as to the flaws in the formula rate 
approach.  Id. at 498-504.  Also, Justice Scalia analyzes the proper scale for risk 
adjustment, something that the plurality specifically refuses to address.  Id. at 500-04.  To 
begin, Justice Scalia notes that the risk premium used by the formula rate approach “is 
neither objective nor easily ascertainable.”  Id. at 498-99.  While the effect of this flaw is 
minimized when the risk premium is relatively small compared to the prime rate, 
according to Justice Scalia, a properly computed risk premium would generally be greater 
than the prime rate in order to ensure that secured creditors are fairly compensated.  Id. at 
499.   

Stemming from this lack of objectivity, according to Justice Scalia, is the fact that 
the application of the formula rate approach is anything but simple.  Id.  Thus, “judges 
will invariably grapple with [the] imponderables” such as “the probability of plan failure; 
. . . the rate of collateral depreciation; . . . the liquidity of the collateral market, and . . . 
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the administrative expenses of enforcement.”  Id. at 499.  In contrast, Justice Scalia notes 
how the contract rate will reflect all of these risk factors because it is determined by the 
market.  Id.  Additionally, the contract rate can be easily found in the original loan 
document and need only be adjusted if the parties choose to contest it.  Id.   

Next, Justice Scalia rebuts the argument that the formula approach properly places 
the evidentiary burden on the creditor who has better access to the requisite information.  
See id. at 500.  Justice Scalia points out that, “consciously choosing the less accurate 
estimate merely because creditors have better information smacks more of policymaking 
than of faithful adherence to the statutory command that the secured creditor receive 
property worth ‘not less than the allowed amount’ of its claim.”  Id. (quoting 11 U.S.C. 
§1325(a)(5)(B)(ii)) (emphasis added by the Court).   

Subsequently, Justice Scalia compares the nominal benefit the creditor would 
receive under the formula rate with the expected costs of default.  Id.  According to 
Justice Scalia’s calculations, the benefit to SCS in this case would amount to about $100.  
See id. at 501-02.  Justice Scalia then compared this number with three costs of default, 
the first of which is the cost associated with depreciation of the collateral.  See id.  In this 
case, Justice Scalia calculated the cost of depreciation to be approximately $550.  Id.   

Justice Scalia’s second cost of default is liquidation.  Id. at 502-03.  Here, SCS 
was entitled to the $4,000 replacement cost.  Id.  However, if the Tills were to default 
under their Chapter 13 plan, SCS would not be able to sell the truck for $4,000 “because 
collateral markets are not perfectly liquid and there is thus a spread between what a buyer 
will pay and what a seller will demand.”  Id. at 503.  According to Justice Scalia, the 
value of this spread in this case could be calculated to be about $450.  Id.     

Justice Scalia’s third and final cost of default is the administrative expenses 
associated with foreclosure.  Id.  To estimate these costs Justice Scalia notes how the 
automatic stay provided by Section 362 bars repossession of the collateral.  Id. (citing 11 
U.S.C. § 362).  To overcome this bar, a creditor must pay a fee and file a motion to lift 
the stay.  Id. at 503.  Also, a creditor will incur attorney fees for filing such motion, 
which Justice Scalia calculates to be approximately $600 or more.  Id.  Thus, the total 
costs of default in this case would be $1,600.  Id.   

Because not all Chapter 13 plans fail, Justice Scalia applies the Tills’ estimated 
37% failure rate of Chapter 13 repayment plans to come to an expected cost of default of 
$590.  Id. at 503-04.  To compensate for the disparity between the $590 expected cost 
and the $100 expected benefit, Justice Scalia notes that the risk premium would have to 
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be 16% rather than the 1.5% adopted by the plurality.  Id. at 504.  Thus, in Justice 
Scalia’s opinion, the plurality’s rate is entirely inadequate and “is far below anything 
approaching fair compensation.”  Id.  

iv. Justice Scalia Criticizes Justice Thomas’s Concurring Opinion.  

In response to Justice Thomas’s opinion that Section 1325(a)(5)(B)(ii) plans need 
only include a risk-free rate of interest, Justice Scalia presents four reasons why a plan 
must account for the risk of nonpayment.  See id. at 505-508.  The first is a contextual 
argument. While the cramdown provision does not specifically mention the risk of 
nonpayment, Justice Scalia argues that the context of the other two options found in 
Section 1325(a)(5) support a reading that includes a risk adjustment.  Id. at 505.  The 
creditor acceptance and collateral surrender options “are both creditor protective, leaving 
the secured creditor roughly as well off as he would have been had the debtor not sought 
bankruptcy protection.”  Id.  Therefore, “it is unlikely the [cramdown] option was meant 
to be substantially underprotective; that would render it so much more favorable to 
debtors that few would ever choose one of the alternatives.”  Id. (emphasis added by the 
Court).  

 Justice Scalia’s second criticism of the risk-free approach is that it produces 
“anomalous results.”  Id.  According to Justice Scalia, Justice Thomas admitted that if a 
note, rather than cash, was to be distributed under a plan, the note must take into account 
the risk of default.  Id.  Thus, the anomaly is that secured creditors would receive risk 
compensation in certain cases that have no practical difference from other cases where no 
such compensation is allowed.  Id. at 505-06.  The third criticism is that the circuits have 
all rejected the risk-free approach, and Justice Thomas never identifies such a case.  Id. at 
506. 

Justice Scalia’s final criticism of the risk-free approach is that it is not supported 
by the Court’s decision in Rash.  Id.  As Justice Scalia argues, while Rash did point out 
that there is a greater risk involved in retention of collateral rather than surrender, the 
Court “made no effort to correlate that increased risk with the difference between 
replacement and foreclosure value.”  Id. at 507.  According to Justice Scalia, “[n]othing 
in the opinion suggests that we thought the valuation difference reflected the degree of 
increased risk, or that we adopted the replacement-value standard in order to compensate 
for increased risk.”  Id. (emphasis added by the Court).   
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vii. Justice Scalia’s Conclusion.  

To conclude his opinion, Justice Scalia notes that “[e]very action in the free 
market has a reaction somewhere.”  Id. at 508.  Justice Scalia argues that the systematic 
undercompensation of secured creditors in cramdown plans will result in an increase in 
interest rates overall and a decrease in the access to credit.  Id.  Thus, because cramdown 
requires full compensation for risk, Justice Scalia adopts the presumptive contract rate 
approach because it “has a realistic prospect of enforcing that directive.  Id.  
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INTRODUCTION1 
 
The formula approach for the Chapter 13 context seems simple enough: 
 Prime Rate + Risk Factor = Cramdown Interest Rate. 2 
In the Chapter 11 context, though, courts argue over whether and how the 
famous footnote 14 in Till applies.3 The Till Court had observed that “in a 
Chapter 11 case, it might make sense to ask what rate an efficient market 
would produce.” 4  This is the reason for the “two tiered approach,” 
described by Reginald Jackson: arguably, the approach reconciles the Till 
plurality with footnote 14. However, some opine that secured creditors 
have “seized upon” the footnote as a basis to increase the yield allowed 
under their claims.5   

Expert testimony is integral to determining a rate under the “two 
tiered” approach. The first step is for the court to determine whether an 
efficient market exists for the loan. This usually requires expert testimony 
that “traditional” lenders would be willing to provide post-petition 
financing to the debtor.6 The expert would consider the terms of the 
                                                        
1 John M. Duck is a Partner with Adams and Reese LLP in New Orleans. He 
would like to thank Victoria White Baudier, also a Partner with Adams and 
Reese in New Orleans, for her assistance in preparing for this presentation. Ana 
Maria Bondoc, Summer Associate, also assisted. The authors acknowledge that 
the charts included are updated from materials originally prepared by Weil, 
Gotshal and Manges, as previously adapted by Reginald W. Jackson. 
 
2 David Griffiths, Momentous Decision in Momentive Performance Materials: 
Cramdown of Secured Creditors- Part I, Weil Bankruptcy Blog (Sept. 9, 2014) 
http://business-finance-restructuring.weil.com/chapter-11-plans/momentous-
decision-in-momentive-performance-materials-cramdown-of-secured-creditors-
part-i/. The prime rate is the lowest rate of interest at which a financial institution 
would lend to a commercial borrower. Id. 
 
3 The court in In re Cook explicitly rejected the Till approach. See In re Cook, 
322 B.R. 336, 343 (Bankr. N.D. Ohio 2005). The court there adopted a coerced 
loan theory instead, which had been the law in the Sixth Circuit before Till. In re 
Cook, 322 B.R. at 343. Meanwhile, the Fifth Circuit begrudgingly applied Till 
but would not hold that the formula approach was mandatory for Chapter 11 
cases.  
 
4 See Till v. SCS Credit Corp., 541 U.S. 465, 476 n. 14. (2004). 
 
5 Griffiths, supra note 1. Reflecting this concern, the court in In re Momentive 
Performance Materials noted that since courts do not allow Chapter 13 creditors 
to receive more than the present value of their allowed claim, courts also should 
not allow Chapter 11 creditors to do so without a good reason. See In re MPM 
Silicones, LLC (“In re Momentive Performance Materials”), No. 14 CV 7471 
VB, 2015 WL 2330761, at *18 (S.D.N.Y. May 4, 2015). 
 
6 Reginald W. Jackson, Interest Rates Under Till: After Eight Years, What Does 
Till Tell Us? See. Bankr. L. Inst. 1, 4 (2013), http://www.sbli-
inc.org/archive/2012/documents/CC.pdf .  
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restructured debt, the type of collateral, the duration of the loan, and the 
amount of loan.7 Other factors include the status of the market, the risks 
associated with the loan, the types of loans that would be available to the 
debtor in the market, and whether the debtor has received financing offers 
from willing lenders.8  

For example, in In re Pamplico Highway Dev., neither party 
asserted that an efficient market existed. The court seemed to note that the 
creditor’s experts should have testified the debtor “had been offered or 
could obtain financing from another lender under similar terms.”9 Tiered 
financing, such as the combination of senior debt, mezzanine debt, and 
equity, would demonstrate that no efficient market exists.10 

If the court determines that an efficient market in fact exists, the 
court then applies the market rate. But formulating the market rate again 
entails consideration of expert testimony, along with consideration of the 
parties’ contract rate.11 And if there is no efficient market, then the second 
“tier” is for the court to apply the Till formula approach.12 Indeed the court 
in In re Texas Grand Prairie Hotel Realty noted “the vast majority of 
bankruptcy courts have taken the Till plurality’s invitation to apply the 
prime-plus formula under Chapter 11.” 13  Courts must determine the 
appropriate “risk-free” base rate, then determine the appropriate risk 
premium. The most common base rates for the Chapter 11 context are the 
national prime rate, listed in the Wall Street Journal; the applicable U.S. 
Treasury Bill rate; and LIBOR.14 With respect to risk premiums, courts in 

                                                        
7 See e.g. In re Brice Road Devs., LLC, 392 B.R. 274, 280-81 (B.A.P. 6th Cir. 
2008). 
 
8 See Jackson, supra note 6 at 5-6. 
 
9 In re Pamplico Highway Dev., 468 B.R. 783, 793 (Bankr. D.S.C. 2012). 
 
10 See In re American Home Patients, 420 F.3d 559, 568-69 (6th Cir. 2005). 
 
11 Jackson, supra note 6 at 6. To determine the market rate, In re Winn-Dixie 
Stores, Inc., also utilized commercial indicators like LIBOR and competing 
offers. See 356 B.R. 239 (M.D. Fla. 2006). 
 
12 Jackson, supra note 6 at 4. 
 
13 Wells Fargo Bank N.A. v. Texas Grand Prairie Hotel Realty, LLC (In re Texas 
Grand Prairie), No 11-11109, 2013 WL 776317 at *14  (5th Cir. Mar. 1, 2013). 
The In re Texas Grand Prairie court noted that courts “almost invariably 
conclude” that an efficient market is absent in Chapter 11 cases. Id. 
 
14  Jackson, supra note 6 at 7. In applying the formula approach in In re 
Momentive Performance Materials, the court noted that Till did not require 
bankruptcy courts to choose the national prime rate as the risk-free base rate. 
Wells Fargo Bank N.A. v. Texas Grand Prairie Hotel Realty, LLC (In re Texas 
Grand Prairie), No 11-11109, 2013 WL 776317 *1, *20 (5th Cir. Mar. 1, 2013). 
Thus the bankruptcy judge’s choice of the 7-year Treasury rate was appropriate. 
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the Chapter 11 context “seem to be less focused on” the 1% to 3% range 
observed by the plurality in Till.15 Factors to determine risk premiums 
include the nature of the collateral, the debtor’s payment history, the 
likelihood that the plan will succeed, the debt-to-value ratio, and the 
existence of a solvent guarantor.16 Thus expert testimony would again be 
vital in demonstrating these factors. 

 
Expert testimony in In re Texas Grand Prairie Hotel Realty, LLC (“In re 
Texas Grand Prairie”)  
 In In re Texas Grand Prairie Hotel Realty, the debtors filed for 
Chapter 11 protection after their hotel business could not support loan 
payments to the creditors.17 The court mentioned the two-tiered approach, 
but did not engage in analysis of whether an efficient market existed for 
the loan in this case.18 It begrudgingly upheld the use of the Till approach 
when both the creditor and the debtor stipulated that it applied.19 While the 
creditor’s expert determined that the rate should be 8.8%, the debtor’s 
expert calculated a rate of 5%. 20  The bankruptcy court denied the 
creditor’s motion to strike the debtor’s expert’s testimony. The district 
court affirmed. The court of appeals also affirmed, finding no abuse of 
discretion by the by the bankruptcy court.21 In doing so, the Fifth Circuit 
discussed Till at length and contrasted its reasoning against the Sixth 
Circuit’s reliance on footnote 14.22 
 While approving the use of the Till formula under the stipulated 
facts of the case, the Fifth Circuit also gave guidance on how to compare 

                                                        
15 Jackson, supra note 6  at 7.  
 
16 Id. Jackson uses the example of In re Red Mtn. Mach. Co. to show how courts 
weigh positive risk factors against negative risk factors. Positive factors included 
that a solvent guarantor existed, cash flow and projections were positive, and 
there was significant amortization over 15 years. The negative risk factors were 
that the term stretched 15 years, and the real estate market was poor. Ultimately, 
the court approved of a rate 3.25% over the prime rate. See 448 B.R. 1 (Bankr. D. 
Ariz. 2011). In real estate, courts consider the risk factors of the amount of 
current vacancies and the feasibility of the debtor’s plan to generate new tenants 
and retain them. See Jackson, supra note 6 at 7(collecting cases). 
 
17 In re Texas Grand Prairie, No 11-11109, at *2.  
 
18 Compare Jackson, supra note 6 at 4. The court noted that even courts who 
acknowledge Till’s Footnote 14 “almost invariably conclude” that the efficient 
markets are absent. In re Texas Grand Prairie, 2013 WL 776317 at *14. 
 
19 In re Texas Grand Prairie, 2013 WL 776317 at *3. 
 
20 Id.  
21 Id. at *7, *21. 
 
22 Id. at *9-*15, *19-*21. The Fifth Circuit is not persuaded by footnote 14 that a 
“market rate” approach should apply to Chapter 11 cases. 
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between experts who arrive at different risk adjustments using this 
formula. In this case, both the debtor’s expert and the creditor’s expert 
agreed that the applicable prime rate was 3.25%.23 The Fifth Circuit 
approved of the debtor’s expert’s approach because this expert began with 
the prime “no risk” rate, then holistically evaluated the debtors to assess 
the risk adjustment. 24  However, the Fifth Circuit admonished the 
creditor’s expert for a “comparable loans” analysis of the type “rejected by 
the Till plurality.”25 The creditor’s expert erroneously determined that the 
benchmark level would be when a portion of the loan would be 
financeable, not the national prime.26 Thus the Fifth Circuit expressed 
preference for keeping bankruptcy courts to their “usual task.”27 This task 
is to evaluate a debtor’s financial circumstances and the feasibility of their 
debt-adjustment plans. When courts do not strictly adhere28 to the 1% to 
3% range for risk premiums announced by the plurality in Till, it is clear 
that expert testimony will be even more crucial.  

CONCLUSION	
  
	
   Courts and academics continue to discuss the implications of Till, 
eleven years later. In the Chapter 11 context, experts will be needed at 
every step of the “two tier approach” adapted in light of footnote 14. 
Expert testimony will be critical to proving the existence of an efficient 
market, what the market rate is, and in the alternative, what the base rate 
and risk premiums should be.  

                                                        
23 Id. at *16 
 
24 Id. at *18. Both experts also agreed on several factual findings with respect to 
the debtors.  It was agreed that the debtor’s hotel properties were well maintained 
and excellently managed; the owners were committed to the business; that 
revenues had exceeded projections in the months prior to the hearing; the 
creditor’s collateral was stable or appreciating; and that the cramdown plan 
proposed by the debtors was feasible, though tight. Id. at *15. 
 
25 In re Texas Grand Prairie, 2013 WL 776317 at *18. 
 
26 See id. at *17. 
 
27 Id. at *18-*19 (citing Till, 541 U.S. at 477). 
 
28  Id. at *18 (noted instead that the risk adjustment in this case “fell squarely 
within the range of adjustments…assessed in similar circumstances.”). 
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 Prime Rate + Risk Factor = Cramdown Interest Rate. 2 
In the Chapter 11 context, though, courts argue over whether and how the 
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that “traditional” lenders would be willing to provide post-petition 

                                                        
1 John M. Duck is a Partner with Adams and Reese LLP in New Orleans. He 
would like to thank Victoria White Baudier, also a Partner with Adams and 
Reese in New Orleans, for her assistance in preparing for this presentation. Ana 
Maria Bondoc, Summer Associate, also assisted. The authors acknowledge that 
the charts included are updated from materials originally prepared by Weil, 
Gotshal and Manges, as previously adapted by Reginald W. Jackson. 
 
2 David Griffiths, Momentous Decision in Momentive Performance Materials: 
Cramdown of Secured Creditors- Part I, Weil Bankruptcy Blog (Sept. 9, 2014) 
http://business-finance-restructuring.weil.com/chapter-11-plans/momentous-
decision-in-momentive-performance-materials-cramdown-of-secured-creditors-
part-i/. The prime rate is the lowest rate of interest at which a financial institution 
would lend to a commercial borrower. Id. 
 
3 The court in In re Cook explicitly rejected the Till approach. See In re Cook, 
322 B.R. 336, 343 (Bankr. N.D. Ohio 2005). The court there adopted a coerced 
loan theory instead, which had been the law in the Sixth Circuit before Till. In re 
Cook, 322 B.R. at 343. Meanwhile, the Fifth Circuit begrudgingly applied Till 
but would not hold that the formula approach was mandatory for Chapter 11 
cases.  
 
4 See Till v. SCS Credit Corp., 541 U.S. 465, 476 n. 14. (2004). 
 
5 Griffiths, supra note 1. Reflecting this concern, the court in In re Momentive 
Performance Materials noted that since courts do not allow Chapter 13 creditors 
to receive more than the present value of their allowed claim, courts also should 
not allow Chapter 11 creditors to do so without a good reason. See In re MPM 
Silicones, LLC (“In re Momentive Performance Materials”), No. 14 CV 7471 
VB, 2015 WL 2330761, at *18 (S.D.N.Y. May 4, 2015). 
 



financing to the debtor.6 The expert would consider the terms of the 
restructured debt, the type of collateral, the duration of the loan, and the 
amount of loan.7 Other factors include the status of the market, the risks 
associated with the loan, the types of loans that would be available to the 
debtor in the market, and whether the debtor has received financing offers 
from willing lenders.8  

For example, in In re Pamplico Highway Dev., neither party 
asserted that an efficient market existed. The court seemed to note that the 
creditor’s experts should have testified the debtor “had been offered or 
could obtain financing from another lender under similar terms.”9 Tiered 
financing, such as the combination of senior debt, mezzanine debt, and 
equity, would demonstrate that no efficient market exists.10 

If the court determines that an efficient market in fact exists, the 
court then applies the market rate. But formulating the market rate again 
entails consideration of expert testimony, along with consideration of the 
parties’ contract rate.11 And if there is no efficient market, then the second 
“tier” is for the court to apply the Till formula approach.12 Indeed the court 
in In re Texas Grand Prairie Hotel Realty noted “the vast majority of 
bankruptcy courts have taken the Till plurality’s invitation to apply the 
prime-plus formula under Chapter 11. 13  Courts must determine the 
appropriate “risk-free” base rate, then determine the appropriate risk 
premium. The most common base rates for the Chapter 11 context are the 
national prime rate, listed in the Wall Street Journal; the applicable U.S. 
Treasury Bill rate; and LIBOR.14 With respect to risk premiums, courts in 

                                                        
6 Reginald W. Jackson, Interest Rates Under Till: After Eight Years, What Does 
Till Tell Us? See. Bankr. L. Inst. 1, 4 (2013), http://www.sbli-
inc.org/archive/2012/documents/CC.pdf .  
 
7 See e.g. In re Brice Road Devs., LLC, 392 B.R. 274, 280-81 (B.A.P. 6th Cir. 
2008). 
 
8 See Jackson, supra note 6 at 5-6. 
 
9 In re Pamplico Highway Dev., 468 B.R. 783, 793 (Bankr. D.S.C. 2012). 
 
10 See In re American Home Patients, 420 F.3d 559, 568-69 (6th Cir. 2005). 
 
11 Jackson, supra note 6 at 6. To determine the market rate, In re Winn-Dixie 
Stores, Inc., also utilized commercial indicators like LIBOR and competing 
offers. See 356 B.R. 239 (M.D. Fla. 2006). 
 
12 Jackson, supra note 6 at 4. 
 
13 Wells Fargo Bank N.A. v. Texas Grand Prairie Hotel Realty, LLC (In re Texas 
Grand Prairie), No 11-11109, 2013 WL 776317 at *14  (5th Cir. Mar. 1, 2013). 
The In re Texas Grand Prairie court noted that courts “almost invariably 
conclude” that an efficient market is absent in Chapter 11 cases. Id. 
 
14  Jackson, supra note 6 at 7. In applying the formula approach in In re 
Momentive Performance Materials, the court noted that Till did not require 



the Chapter 11 context “seem to be less focused on” the 1% to 3% range 
observed by the plurality in Till.15 Factors to determine risk premiums 
include the nature of the collateral, the debtor’s payment history, the 
likelihood that the plan will succeed, the debt-to-value ratio, and the 
existence of a solvent guarantor.16 Thus expert testimony would again be 
vital in demonstrating these factors. 

 
Expert testimony in In re Texas Grand Prairie Hotel Realty, LLC (“In re 
Texas Grand Prairie”)  
 In In re Texas Grand Prairie Hotel Realty, the debtors filed for 
Chapter 11 protection after their hotel business could not support loan 
payments to the creditors.17 The court mentioned the two-tiered approach, 
but did not engage in analysis of whether an efficient market existed for 
the loan in this case.18 It begrudgingly upheld the use of the Till approach 
when both the creditor and the debtor stipulated that it applied.19 While the 
creditor’s expert determined that the rate should be 8.8%, the debtor’s 
expert calculated a rate of 5%. 20  The bankruptcy court denied the 
creditor’s motion to strike the debtor’s expert’s testimony. The district 
court affirmed. The court of appeals also affirmed, finding no abuse of 
discretion by the bankruptcy court. 21  In doing so, the Fifth Circuit 

                                                                                                                                          
bankruptcy courts to choose the national prime rate as the risk-free base rate. 
Wells Fargo Bank N.A. v. Texas Grand Prairie Hotel Realty, LLC (In re Texas 
Grand Prairie), No 11-11109, 2013 WL 776317 *1, *20 (5th Cir. Mar. 1, 2013). 
Thus the bankruptcy judge’s choice of the 7-year Treasury rate was appropriate. 
 
15 Jackson, supra note 6  at 7.  
 
16 Id. Jackson uses the example of In re Red Mtn. Mach. Co. to show how courts 
weigh positive risk factors against negative risk factors. Positive factors included 
that a solvent guarantor existed, cash flow and projections were positive, and 
there was significant amortization over 15 years. The negative risk factors were 
that the term stretched 15 years, and the real estate market was poor. Ultimately, 
the court approved of a rate 3.25% over the prime rate. See 448 B.R. 1 (Bankr. D. 
Ariz. 2011). In real estate, courts consider the risk factors of the amount of 
current vacancies and the feasibility of the debtor’s plan to generate new tenants 
and retain them. See Jackson, supra note 6 at 7(collecting cases). 
 
17 In re Texas Grand Prairie, No 11-11109, at *2.  
 
18 Compare Jackson, supra note 6 at 4. The court noted that even courts who 
acknowledge Till’s Footnote 14 “almost invariably conclude” that the efficient 
markets are absent. In re Texas Grand Prairie, 2013 WL 776317 at *14. 
 
19 In re Texas Grand Prairie, 2013 WL 776317 at *3. 
 
20 Id.  
21 Id. at *7, *21. 
 



discussed Till at length and contrasted its reasoning against the Sixth 
Circuit’s reliance on footnote 14.22 
 While approving the use of the Till formula under the stipulated 
facts of the case, the Fifth Circuit also gave guidance on how to compare 
between experts who arrive at different risk adjustments using this 
formula. In this case, both the debtor’s expert and the creditor’s expert 
agreed that the applicable prime rate was 3.25%.23 The Fifth Circuit 
approved of the debtor’s expert’s approach because this expert began with 
the prime “no risk” rate, then holistically evaluated the debtors to assess 
the risk adjustment. 24  However, the Fifth Circuit admonished the 
creditor’s expert for a “comparable loans” analysis of the type “rejected by 
the Till plurality.”25 The creditor’s expert erroneously determined that the 
benchmark level would be when a portion of the loan would be 
financeable, not the national prime.26 Thus the Fifth Circuit expressed 
preference for keeping bankruptcy courts to their “usual task.”27 This task 
is to evaluate a debtor’s financial circumstances and the feasibility of their 
debt-adjustment plans. When courts do not strictly adhere28 to the 1% to 
3% range for risk premiums announced by the plurality in Till, it is clear 
that expert testimony will be even more crucial.  

CONCLUSION	
  
	
   Courts	
   and	
   academics	
   continue	
   to	
   discuss	
   the	
   implications	
   of	
  
Till,	
   eleven	
   years	
   later.	
   In	
   the	
   Chapter	
   11	
   context,	
   experts	
   will	
   be	
  
needed	
   at	
   every	
   step	
   of	
   the	
   “two	
   tier	
   approach”	
   adapted	
   in	
   light	
   of	
  
footnote	
  14.	
  Expert	
  testimony	
  will	
  be	
  critical	
  to	
  proving	
  the	
  existence	
  
of	
  an	
  efficient	
  market,	
  what	
  the	
  market	
  rate	
  is,	
  and	
  in	
  the	
  alternative,	
  
what	
  the	
  base	
  rate	
  and	
  risk	
  premiums	
  should	
  be.  

                                                        
22 Id. at *9-*15, *19-*21. The Fifth Circuit is not persuaded by footnote 14 that a 
“market rate” approach should apply to Chapter 11 cases. 
 
23 Id. at *16 
 
24 Id. at *18. Both experts also agreed on several factual findings with respect to 
the debtors.  It was agreed that the debtor’s hotel properties were well maintained 
and excellently managed; the owners were committed to the business; that 
revenues had exceeded projections in the months prior to the hearing; the 
creditor’s collateral was stable or appreciating; and that the cramdown plan 
proposed by the debtors was feasible, though tight. Id. at *15. 
 
25 In re Texas Grand Prairie, 2013 WL 776317 at *18. 
 
26 See id. at *17. 
 
27 Id. at *18-*19 (citing Till, 541 U.S. at 477). 
 
28  Id. at *18 (noted instead that the risk adjustment in this case “fell squarely 
within the range of adjustments…assessed in similar circumstances.”). 
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