2018 Mid-Atlantic Bankruptcy

AMERICAN
BANKRUPTCY WO rkSh Op

mmmd INSTITUTE

Judicial Debates

4
O
v
(7]
Ll
7
&
<
4
L
el
o

Teresa C. Kohl, Moderator
SS6 Capital Advisors, LLC; West Conshohocken, Pa.

Prof. Bruce Grohsgal
Delaware Law School Widener University; Wilmington, Del.

Hon. Vincent F. Papalia
U.S. Bankruptcy Court (D. N.J.); Newark

Hon. Frank J. Santoro
U.S. Bankruptcy Court (E.D. Va.); Norfolk

Hon. Christopher S. Sontchi
U.S. Bankruptcy Court (D. Del.); Wilmington



AMERICAN BANKRUPTCY INSTITUTE

JUDICIAL DEBATES
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ARE MAKE-WHOLE PREPAYMENT PREMIUMS PAYABLE IF THE DEBT WAS ACCELERATED DUE TO THE
ISSUER'S BANKRUPTCY FILING?

Make-Whole Prepayment Premiums Under the Bankruptcy Code and State Law

1. What is a make-whole provision and what are the disputes about?

Given today's low interest rate environment, the enforceability of make-whole
provisions has been the subject of intense litigation as debtors seek to redeem
and refinance debt entered into during periods of higher interest rates, and
investors seek to maintain their contractual rates of return. ...

Credit documents often contain express make-whole provisions to offer yield
protection to investors in the event of a repayment of a loan prior to the agreed
upon maturity. Such provisions allow parties to agree in advance on a measure
of damages for such prepayment. Lenders use make-wholes to lock in a
guaranteed rate of return on their investment at the time they agree to provide
the financing. Borrowers typically benefit from such provisions by obtaining lower
interest rates or fees than they would otherwise absent such protections. ...

For the most part, disputes regarding the enforceability of a make-whole
provision center around the following arguments: (i) does the contractual
language of the relevant credit agreement provide for payment of the make-
whole; and, if so, (ii) has a bankruptcy filing or other default accelerated the debt,
causing it to be already due and payable, thereby negating the requirement to
pay a make-whole payment. Other lesser arguments that may be raised include:
(i) whether the make-whole represents an unenforceable penalty under
applicable state law, (ii) does the make-whole represent a claim for
unenforceable unmatured interest under § 502(b)(2) of the Bankruptcy Code, (iii)
whether the make-whole represents a secured or unsecured claim, and (iv)
whether the make-whole amount is unreasonable.

Michael Freidman, Make-Whole Provisions Continue to Cause Controversy, Harvard
Law School Forum on Corporate Governance and Finance Regulation, August 3, 2014,
available https://corpgov.law.harvard.edu/2014/08/03/make-whole-provisions-continue-
to-cause-controversy/

The contractual provisions regarding make-whole provisions can be dense. The
make-whole provisions that might be triggered on a bankruptcy filing often are
comprised of several interrelated sections of the indenture and/or other loan documents,
and can be convoluted and, sometimes, ambiguous, Moreover, make-whole litigation —
much of which is a matter of contract interpretation under the state law applicable to the
debt transaction - can involve several tranches of senior and junior secured debt, each
with a different indenture containing different contractual provisions for the make-whole.
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For example, the material clauses in the Energy Future Holdings first lien
indenture included an “Optional Redemption” provision that permitted the borrower to
prepay or redeem all or part of the notes at a redemption price equal to 100% of the
principal amount plus the “Applicable Premium.” The “"Applicable Premium” was the
make-whole that provided yield-protection to the noteholders, for the interest that they
lost because of the redemption of the notes prior to the maturity date.! The indenture
also provided for the automatic acceleration of all indebtedness under the notes if the
borrower filed a bankruptcy petition, but also gave the noteholders the right to rescind
any acceleration of the notes “and its consequences.” And the second lien indenture
contained similar — but not identical — make-whole provisions.?

A lot can be at stake. The make-whole prepayment premium in in re Energy
Future Holdings Corp. was more than $430 million on $4 billion of debt.* The make-
whole prepayment premium in Matter of MPM Silicones, L.L.C. was $200 million.*

2. The Circuit Split on Whether a Voluntary Bankruptcy Filing that Accelerates the
Debt under the Indenture is a Voluntary Redemption that Triggers the Make-
Whole Payment: In re Energy Future Holdings Corp. (3“ Cir.) (Make-Whole
Payable) v. Matter of MPM Silicones, L.L.C. (2™ Cir.) (Make-Whole Not Payable)

There is a Circuit split on the issue. The Third Circuit in In re Energy Future
Holdings Corp., construing the indenture provisions set forth above under New York
which applied to the transaction, ruled that the noteholders were entitled to the make-
whole premium. The Second Circuit in Matter of MPM Silicones, L.L.C., construing
similar indenture provisions, also under New York law, held that they were not.

' In re Energy Future Holdings Corp., 842 F.3d 247, 251 (3" Cir. 2016).
2d.

ld. at 251-252.

* Matter of MPM Silicones, L.L.C.. 874 F.3d 787, 805 (2 Cir. 2017).

3
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3. Make-Whole Payable: In re Energy Future Holdings Corp. (3* Cir.), reversing In
re Energy Future Holdings Corp. (Bankr.D.Del.)

The bankruptcy court in Energy Future Holdings held that the clause in the first
lien indenture that provided for the acceleration of the notes on a bankruptcy filing made
no mention of the make-whole and thus was not an “Optional Redemption” of voluntary
prepayment that triggered the make-whole payment.® Moreover, the attempt by the
trustee for the noteholders to rescind the acceleration and decelerate was barred by the
automatic stay, as an act to obtain possession of property of the estate and to recover a
claim that arose prepetition.® And a genuine issue of material fact existed that required
a trial on the merits to determine whether the trustee for the noteholders could establish
cause to lift the automatic stay and then decelerate the notes.” Accordingly, the trustee
for the noteholders was not entitled to the “Applicable Premium,” i.e., the make-whole
payment.® In a later decision, the bankruptcy court reached the same conclusions with
respect to the provisions of the second lien indenture.® The debtor thus did not, by
redeeming the notes postpetition, incur any obligation to pay the make-whole premiums.
The first and second lienholders appealed. The district courts affirmed, and the
lienholders appealed again.™

The Third Circuit characterized the bankruptcy court's rulings as putting the first
lienholders in a “Catch-22." The bankruptcy filing accelerated the debt and cut off the
lienholders’ right to yield-protection. “Rescission of the acceleration would have
restored that right. But rescission was blocked by the automatic stay, which the Court
refused to lift.” The second lienholders “fared no better” than the first."

In final analysis, though, the Third Circuit just interpreted the provisions of the
indenture differently. The court knew of “no reason” why it should choose between the
make-whole clause and the acceleration clause, when in its view “both plainly appl[ied].”
By its own terms, the make-whole clause required payment of the make-whole premium
on a voluntary redemption of the notes. And the court thought that it “surpasse[d]
strange” to hold that the silence regarding the make-whole in the acceleration clause
superseded the “simple script” of the make-whole provision.”” The debtor had
redeemed the first lien notes at its option, and subsequently redeemed part of the
second lien notes. In the Third Circuit’s view, the debtor’s voluntary redemptions of the
notes, before their maturity dates, had triggered the debtor’s obligation to pay the make-
whole premiums. '

*In re Energy Future Holdings Corp., 527 B.R. 178, 183 (Bankr.D.Del. 2015).
“ Id. at 183-184, citing 11 U.S.C. §362(a)(3), (6).

Tld.

®fd. at 195.

“ In re Energy Future Holdings Corp., 539 B.R. 723, 729 (Bankr.D.Del. 2015).
“In re Energy Future Holdings Corp., 842 F.3d at 253.

"id.

2 |d. at 257.

¥ ld. at 261,
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4. Make-Whole Not Payable: In re MPM Silicones, L.L.C. (2 Cir.), reversing In re
MPM Silicones, L.L.C. (Bankr.S.D.N.Y.)

The bankruptcy court in MPM Silicones needed to construe similar provisions in
an indenture. The debtor’s reorganization plan in MPM Silicones issued replacement
notes to its senior lien noteholders, which did not account for the make-whole premium.
The noteholders contended that the debtor’s failure to pay the make-whole premium
violated the indentures. The bankruptcy determined that “the make-whole premium
would be due only in the case of an ‘optional redemption’™ and not in the case of an
acceleration brought about by a bankruptcy filing and confirmed the plan.*

The noteholders appealed, and the district court agreed with the bankruptey court
and affirmed. The noteholders appealed to the Second Circuit, which ruled: “We too
agree."®

The Second Circuit in MPM Silicones reasoned that, because the bankruptcy
filing resulted in the acceleration of the debt, “any payment on the accelerated notes
following a bankruptcy filing would be a post-maturity payment.” Moreover, a “payment
made mandatory by operation of an automatic acceleration clause [was] not one made
at MPM's option.”® The court also held that the noteholders’ attempt to rescind
acceleration was barred “because it would be “an attempt to modify contract rights and
would therefore be subject to the automatic stay.” So much for Catch-22s in the
Second Circuit.

" Matter of MPM Silicones, L.L.C., 874 F.3d at 802, citing the bankruptcy court's opinion, Matter of MPM
Silicones, L.L.C., 2014 WL 4436335 *11-15 (Bankr.S.D.N.Y. 2014).

*d.

'* Id. at 802-803, citing /In re AMR Corp., 730 F.3d 88 (2™ Cir. 2013).

" Id. at 803-804, quoting In re AMR Corp., 730 F.3d at 102.

5
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CASES

. In re Energy Future Holdings Corp., 527 B.R. 178 (Bankr.D.Del. 2015)
. In re Energy Future Holdings Corp., 539 B.R. 723 (Bankr.D.Del. 2015)
. In re Energy Future Holdings Corp., 842 F.3d 247 (3" Cir. 2016)

. Matter of MPM Silicones, LLC, 874 F.3d 787 (2™ Cir. 2017)
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1. In re Energy Future Holdings Corp.,
527 B.R. 178 (Bankr.D.Del. 2015)
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In re Energy Future Holdings Corp., 527 B.R. 178 (2015)

€ 2018 Thomson Reulers. No claim to onginal U .5 Government Works 1

In re Energy Future Holdings Corp., 527 B.R. 178 (2015)

- KeyCite Red Flag - Sevore Negative Trestment
Reversed and Remanded By o re Foeres Futine Holding Cvep, 3ed CiefDel.), Movember 17, 2016

527 B.R. 178
United States Bankruptey Court,
D. Delaware.

In re Energy Future Holdings Comp., et al,, Dehtors,
Delaware Trist Company as Indenture Trustee, Plaintiff,

Energy Future Intermediate ing C any sand EFIH Finance Inc, Defendants.
Bankruptey Case No, 14-10079 (C8S) (Jointly Administered)

|
Adversary Proveeding No. 14-503613 (055)

Signed March 26, 2015

Synopsis
Background: Indenture trustee objected to motion by debtor for leave 1o oblain deblor-in-possession financing to pay off nates
that had been accelerated upon its bankruptey filing, on ground that noteholders were entitled 1o prepayment premium,

Holdings: The Bankruptey Court, Souichi, 1., held that;

M trust indenture did not require pavinent of applicable prepavment premium upon satisfaction of netes that had been
accelerated due to the issuer’s bankruptey filing;

L2 than debrors, prier to filing for bankruptcy, may have planned to use automatic default created by their bankruptey filing, and
the automatic acceleration of their notes, o avoid paying prepayment premium to noteholders was insufTicient to raise genuine
issue of material fact as 1o whether debtors had intentionally created event of default solely for purpose of avoiding payment of
prepayment penalty;

Y rescission notice that indenture trustee attempted o send was in nature of altemp 1o “colleet, assess or recover”™ on a claim,
and was void ab initio as violative of automatic stay;

= genuine issue of material fact as to whether indenture wustee could establish cause 1o retroactively lifi automatic stay nunc
pro tunc 1o allow frustee o waive actometic defacl and 1o decelerate notes precluded entry of summary judgment in dispute
regarding noteholders’ right to contraciual prepayment premivm

Bl New York “perfect tender™ rule did not apply; and
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So ordered.

West Headnotes (23)

Contracts
Language of contrit

Under New York law, court need mot look
outside the four comers of a complere contract to
determine what the partics intended,

s !' 0 ! . “ s headnoic

Under New York law, contract is nol ambiguous
merely because the paries offer  different
constructions of same term.

Cisis than cite this beadnote

Lontracts
Anguagze of contric

Under Mew York law, best evidence of what
parties 1o written agreement intend is what they
sy in their writing.

Cases that cite this headnote

Under Mew York law, should there be any
inconsisteney  between  specific and  general
provision of contraet, the specilic controls,

at cite this D

Construction 1o give validity and ellect 1o
EONITaET

Linder Mew York law, court’s reading of contract
should not render any portion meaningless.

833
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arporations and Business Organizajons
Construction, operation, and effect in ECIET

Under New York low, trust indenture did not
require  payment  of applicable  prepavment
premium upon sWisfaction of notes that had been
aceelerated dug o the issuer's bankruptey filing,
where trust indenture, by s plain terms, required
puyment of prepayvment penalty  only  upon
optional redemprion of notes prior (o maturily,
and further specified that notes would be
accelerated automatically in event that issuer
filed for bankruptcy with no indication that such
acceleration would trigger issuer's obligation for

prepayment penalty,

4 Cases by

il this headnoie

Corporations and Business Oreganizitions

cration. and effect in peneral

Under Mew York law, trust indenlure must
contain express language requiring the payment
of prepayment premium  upon  acecleration;
otherwise, it is not owed.

4 Cases that cite this headnole

ing, or revising contrag

Under Mew York law, courts will not read into
agreements  between  sophistivated  parties
provisions that are nod there,

Under New York law. specific provision in
contract govermns the circumstance (o which it is
directed, even in the face of a more pgeneral

provision.

Cases that cite this headnote
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Under Mew York law, bomower's repayment
after acceleration is not considered voluntany,
and will not trigger borrower’s obligation for
prepayment  penalty  under contract  requiring
payment of such a penalty upon volunary
repayment of loan prior o maturity,

Cases that cite this hepdnote

Bills and Motes
Timg of M

Under Mew York law. acceleration of nole moves
maturity date from the original maturity dae 1o
the acceleration date, and that dule becomes the
new maturity date,

Casgs than gite this headnote

Bills ang Nojes
¥ 1] n
H'lmml N
Mo Sulticiency of Paviment

Under Mew York law, prepavment of note, of
kind triggering  bomower's  obligation  for
prepayment penalty, can only occur prior to the
maturity date, and acccleration, by definition,
advances the maturity date of the debt so that
payment therealter is not prepayment hut instead
is puyment made after maturity.

L s Lt it iy

Bankruptey
Judgment or Orgep

That debors, prior o filing for bankrupicy, may
have planned to use the automatic defaull created
by their bankruptcy filing, and the avtomatic
aceeleration of their notes, o avoid paying
prepayment  premium 1o noteholders  was
insutficient, in light of financial difficulties that
dehtors were facing and their obvious liquidity
crisis, 1o raise genuine issue of material fact as o
whether debtors had intentionally created event
of default by filing for bankruptey solely for
purpose of avoiding payment of prepayment
penalty, and did not foreclose entry of summary
judgment for debtors on whether they became
obligated for prepayment penalty due 1o their
alleged bad faith in filing for bankruptey,
especially where trust indenture did not contain a

835
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avoid paving prepayvment premium,

i Bankraptey
Motice to creditors; commencement
Corporations and Business Orpanizations
Aion, operation, and effect in pene

L iqustry

Limitation on indenture trustee’s ability 1o waive
automatic  default and to rescind  automatic
acceleration of notes occurring if notes” issuer
filed for bankrupicy, due to language in trust
indenture that precluded trustee from exercising
such rights if it would conflict with “any
judgment of a court of competent jurisdiction,”™
was not triggered by automatic stay that arose as
of commencement of bankrupley case: stay was
not itself an “order of coun,” within meaning of
this language i trust indenture, but arose
automatically pursuant to statute. |1 USCA &

5 Bankrupicy

Notice to creditors, commencement

Automatic stay arises pursuant lo statute. and
applics in every bankrupley case autematically

wilhout any court order. || ULS.C AL & 362(a)

Morgages or Liens
Bankrupiey

Validity of ag

SRav

Rescission notice that indenture trustee anempled
o send following commencement of hankruptcy
case by corporation that had issved £2.18 billion
in first lien notes, in amempt to rescind aulomatic
acceleration that occurred because corporation’s
bankruptey filing was event of default, and w
preserve  noteholders” right 1o prepaymem
preminm, was in nature of attempl 10 “collect,
assess or recover” on a claim, and was void ab
initio as violative of automatic stay. 11 USCA
£ 362¢u).

2 Cases that cite this headnode

836
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Genuine isswe of material fact as to whether
indeniure  trustee  could  establish  cause (o
retroactively lift the automatic stay nune pro tunc
o allow trustee 1o waive automatic defauh
resulting  when  issuer of notes filed for
bankrupicy and 0 decelerme notes precluded
entry of summary judgment in dispule regarding
noteholders” right 1o contractual prepayment
premium based on issuer’s payment of notes,
with proceeds of debtor-in-possession financing.
prior o their originally specified maturity dute.

FES sl cobg this headn

iia ]h‘ i Ill(‘t

Whether “cause”™ caists for relief from automatic

stay musit be determined hased on tatality of the

circumstances  in cach pamicular case. ||
5 3620dW 1,

Bankruptey
Cause; Grounds and Objeglions
Bankrupiey

inlancing by

Factors that bonkruptcy  courts  consider  in
determining whether “cause” exists to lift stay
are (1} whether any great prejudice to either the
bankruptcy estate or debtor will resull from
lifting of stay, (2) whether hardship 10 movant
from maintenance of sty considerably outweighs
hardship 1o debtor, and (3) probability of movant
prevailing on the meris. 1] USCA & I62id)
[N}

Cas

rs that clle

Canse: Grounds and Objections

While debtor’s solvency may, in certain cases, be
relevant consideration for coun in determining
whether “cause™ exists o lift automatic stay, it is
not the sole factor 1o be considered by court, [

UECA § T"!E’!'“[i!-

837
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(Ml Corporations and Business Oppanications
Construction, operation, and ¢fleclin cener

Provision in trust indenture, requiring payment of
prepayment premium if notes were redeemed
prior o their maturity date, applied only to
optional redemptions of notes whose maturity
date had not amomatically been accelerated due
o event of default occurring om the issuer's
bankrupicy filing, and was not in nature of no-
call provision.

o Cases that cite this dnate

Ll Bills and Notes

Moilee

Under MNew York's “perfect tender”™  rule,
borrower has no right to pay off his obligation
prior (o its stated maturity date, in the absence of

prepavment clause.
Atses that gite this headnote
B Cor i siness nizations
. i jon, and effect in peneral

Mew York “perfect tender” mule, pursuant 1o
which borrower generally has no right 1o pay off
hiz obligation prior to its stated maturity date,
was inapplicable where trust indenture modified
this common law rule by providing that notes
were automatically accelerated and payable in
full in evenl that issuer filed for bankruptey
relief,

Cases that cite this begdnote

44 Bankruptey
Claims allowable: what constitutes “cluim,
Corporations and Business Organizations

Constriction, opention

While, pursuant 10 terms of wust indenture,
trustee could waive amomatic default occurring
upon filing of bankruplcy petition by issuer of
notes and rescind any acceleration of notes, in
order 1o preserve  noteholders’  right 1o
prepayment premium, trustee had no claim for
damages for denial of this purporied right 1o
rescind solely as result of operation of automatic

838
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purported right 1o rescind. LSCAL &g
I62ah S06(h}

Lases that ¢ite this headnote

L wiik A

Secured Cluis

Secured claims are not allowed for breach of
conract damages, unless those damages are
specifically provided for in contract.

s Ular cite this dnie

Attornevs and Law Firms
*181 Migholas ), Drannick, Norman |, Pemick, J. Kate Stckles, Cole Schatz P.C., Wilmington, DE, for PlaintilT.

*182 Jason M Madron. Willism A, Romanowigr, Tvler D, Semmelman, Richards, Lavion & Finger, P.A., Wilmington, DE,
for Defendants,

FINDINGS OF FACT AND CONCLUSIKINS OF LAW REGARDING CROSS-MOTIONS FOR SUMMARY
JUGMENT-

Sontchs, J.

L INTRODUCTION & PROCEDURAL HISTORY-

I. This adversary proceeding relates to a series of 10% First Lien Motes issued by Energy Future Intermediate Holding
Company LLC and EFIH Finance Inc.. with originel maturity of 2020, pursuant to an Indenture dated August 17, 2010, The
original indenture was supplemented s of January 29, 2013,

2. On April 29, 2014, the EFIH Debtors filed petitions for relief under chapter 11 of the Bankruptcy Code. The FFIH Debiors
sought approval of debtor-in-possession financing, in part. to repay all of the outstanding Notes and settle cerain Noteholders®
claims (the “DIP Motion”™). (No, 14-10979, D1, 74, 858, $59.) The non-sentling Notcholders are represented by the Trustee,
the Plaintifl in this adversary proceeding.

3.0n May 13, 2014, the Trustee ohjected 1o the DIP Motion, arguing that the Noteholders were entitled 1o a secured claim for
an amount described in the Indenture as the “Applicable Premium™ because: (i) an Optional Redemption would occur when the
Notes were repaid; (ii) the EFIH Debtors intentionally defaulted by filing bankruptey 1o avoid paying the Applicable Premium,
and (it} the repayment would be a breach of the Noteholders’ purported right 1o rescind the Notes' acceleration. (No.
14-10979, D1 421.)

4. On May 15, 2014, the Trustee initiated this adversary proceeding. (No. 14-10979, DI, 470; No. [4-50363, DL 1.} The
Complaint contained the claims from the May 13 ohjection, plus (a) an unsecured claim for breach of a purported “no-call”
covenant in the Indenture; and (b) three unsecured claims, one for cach of the three counts raised in its May 13 objection.
(Compl.f 76.) The Trusice also simultaneously filed a motion seeking a declaration that it could decelerate the Motes without
violating the automatic stay. (Mo, 14-10979, D.1. 473 (“Sta—dpplicabifine Motion™).) On June 4, 2014, the Trustee senl a
purported nodice of deceleration to the EFTH Debtors.

3. Un June 6, 2014, the Court approved the DIP finwncing, the EFIH Debtors’ use of the DIP financing to pay the outstanding
EFIH First Lien Neteholders, and the settlement resolving cemain Noteholders’ claims for the Applicable Premium. (Mo,
1410879, [.1. 858 {Order Approving EFIH First Lien Senlement)” 839 (Order approving wse of DIP financing) ) The

839
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financing, which was funded on June 19, 2014,

6. On Seprember 12, 2014, the Coun bifurcated this adversary proceeding. ([LL128Y This is Phase One of the litigation in
which the Coun will determine { 1) whether EFIH is “liable under applicable non-bankruptey law for ... a Redemption Claim,”
including the “make-whole™ or other “damages ... under any ‘no-call’ covenant, ‘right to de-sceelerate,” ™ or applicable law,
and (2} “whether the Debtors intemionally defaulted in order to avoid paying an alleged make-whole premium or other
damages " (Id. a1 2-3.) Except with respect to the Trustee's claim that EFIH intentionally defaulted 1o evade pavment of the
miake-whole, “the Count will assume solely for the purpeses of Phase Cme that the EFIH Debtors are solvent and able to pay all
allowed claims of their creditors in full.”™ () If the Court finds EFIH liable for a Redemprion Claim, and if EFIH contests that
it is, in fact, selvent, Phase Two will determine “{a) whether the EFIH Debtors are insolvent, and, if so. whether that
insolvency gives rise to any defenses arising under the Bankruptey Code in favor of the EFIH Debtors that bar or limit the
emount of the Redemption Claim, and (1) the dollar amount of ... any Redemption Claim.” (/d )

7. The panties conducted full discovery on the Phase One issues, including the production of documents, multiple fuet witness
depositions, production of expert reports, and multiple cxpen witness depositions. Thereafier, the EFIH Debtors and the
Truste submitted cross-motions for summary judgment, seeking to resolve all of the elaims raised in the contested matter, the
adversary complaint, and the Stay-Applicability Motion. (L1175, 174, 178, 179.)

8. As set forth below, the Court will grant, in pan, and deny, in pan, the EFIH Debtors™ motion for summary judgment, and
demy in its entirety the Trustee's motion for summary judgment. More specifically, the Court holds as follows:

a. The plain language of the Indenture does not require pavment of an Applicable Premium upon a repayment of the
Nates, following an acceleration under section 6.02 of the Indenture, arising from a default for the commencement of
“preceeding 1o be adjudicated bankrupt or insolvent™ under section 8.01(a)6)(1) of the Indenture.

b. The EFIH Debtors’ filing of bankrupicy, which gave rise to the default at issue, was not an intentional default under the
Indenture.

. The Trustee's right under Section 6.02 of the Indenture to waive the automatic defaul arising from the EFIH Debtors’
bankruptey filing and rescind the acceleration of the Notes is not barred by the language in the Indenture extinguishing
that right if rescission would “conflict with any judgment of a court of competent jurisdiction” because the automatic sty
under section 362 of the Rank ruptey Codde is nod a “judegment of a court,™

d. The Trustee’s attempt to waive the defaull and decelerate the Motes by sending notice of same on June 4, 2014, was
barred by the automatic * 1584 stay under sgg RIEN T 1] of the Bankrupicy Code,

. If the Court were to lift the autematic stay, nune pro e 1o a date on or before the repayment of the Notes on June 19,
2014, to allow the Trusiee 1o waive the default and decelerate the Notes than EFIH's refinancing would be an Optional
Redemption under section 3.07 of the Indenture and the Applicable Premium (also referred to as Redemption Claim)
would be due and owing 1o the non-settling Moteholders.

£. A genuine issue of material fact exists that requires a trial on the merits as to whether the Trustee can establish cause 1o
lifi the automatic stay, munc pro mec (o a date on or before June 19, 2014, 1o allow the Trustes 1o waive the defaull and
decelerate the Notes.

g The Trustee has no claim for (i) breach of the “no-call” provision of section 3.07(c) of the Indenture; (i} violation of
the “perfect tender™ rule under New York faw; nor (i) breach of the right to waive the default and decelerate the Motes,

1L FINDINGS OF FACT

9. The parties’ cross-molions for summary judgment implicate various provisions in the Indenture dated August 17, 2010
governing the EFIH 10.000% Senior Secured Notes Due 2020 (“fudemiure™). (March 2, 2015 Romanowicz Am. Decl, in
Suppert of Defs.” Mot for S (D1 197) (“Romanawicz Am. Decl™), Ex. 1) (execution version of Indenture).) That Indenture
was supplemented, as of January 29, 2013, but the parties agree that the provisions of that supplement are not relevant here
Additionally, EFIH issued certain 6.875% Senior Secured Notes Due 2012, pursuant to a separate 2012 indenture. That 2012
indeniure is substantizlly identical in all relevant aspects 1o the Indenture.

A. The Partics
10, Plaintiff is the indenture trustee (the “Trusiee” or “ldenture Trustee ™) for the 10.000% Senior Secured Notes due 2020
("Naores™ ), representing Noteholders who did not accept a settlement offer in connection with the repayment of the Motes a1 the
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I'1. In addition, the following parties are intervenors in this adversary proceeding: UMB, N.A., as indenture trustee for certain
senior unsecured notes issued by EFIH (D.1. 13); Fidelity Management & Research Company (D.1. 14); the ad hoc committee
of holders of certain unsecured EFIH toggle notes (D.l. 15); Pacific Investment Management Company LLC, investment
manager for certain holders of the Notes (D.I. 16): Computershare Trust Company. N.A., and Computershare Trust Company
of Canada, the indenture trustee for certain EFIH senior secured second lien notes (D.1, 19); the ad hoc group of holders of the
so-called “Legacy Notes” issued by EFH Corp. (D.I. 18); the Official Committee of Unsecured Creditors of EFH Corp. and
EFIH (D.1. 207); and the Official Committee of Unsecured Creditors of Energy Future Competitive Holdings Company LLC,
Texas Competitive Electric Holdings Company LLC and their direct and indirect subsidiaries, and EFH Corporate Services
Company (D.1. 227).

B. Negotiation of the EFIH Notes

12. In the summer of 2010, EFIH negotiated and ultimately executed a debt *185 exchange that involved the issuance of $2.18
billion of Notes. EFIH and the so-called “Dealer Manager” investment banks, who represented the interests of the lenders who
would be accepting the new Notes, were the principal negotiators of the offering and execution documents, including the
governing Indenture that is at the center of the parties® cross-motions for summary judgment. (Moldovan Tr. 40:22-41:20,
47:17-21.) The Indenture Trustee for the Notes was involved in this process as well; the lead negotiating parties sent the
Trustee (and its counsel) drafis of key issuing documents, such as the description of the Notes and the actual global note
certificate representing the 10% Note, and solicited (and accepted many of) the Trustee’s proposed changes. (Moldovan Tr.
41:16-20; March 2, 2015 Madron Decl. in Support of Defs,” Memo. in Opposition to PI.’s Mot. for SJ (D.1. 205) (“Madron
Decl™), Exs. 19-21 (email communications transmitting draft documents to Indenture Trustee).)

13. Many terms and conditions of the Indenture were modeled on other indentures governing previous debt issuances by EFIH
and EFH Corp. in 2009 and 2007, respectively. (Moldovan Tr. 143:11-20,) Like the Indenture, these previous agreements
included an “Optional Redemption™ provision providing for the payment of an “Applicable Premium™ under certain
circumstances upon an early, voluntary repayment of the Notes. (Indenture § 3.07.) Such *“call protections™ are common
features in the indentures governing the type of high-yield debt issued by the EFH corporate family.

C. The August 2010 EFIH Debt Exchange

14. The “August 2010 Exchange” called for exchanging outstanding 11.250%/12.000% Senior Toggle Notes due 2017 and
10.875% Senior Notes due 2017 issued by EFH Corp. in 2007 and guaranteed by EFIH (the “Old Notes™) for up to $2.18
billion aggregate principal amount of Notes, as well as an aggregate of $500 million in cash. (Press Release (July 30, 2010),
http:// www.sec.gov/Archives/edgar/data/1023291/000119312510171555/dex992.him.) The EFIH Debtors also announced
plans to amend the indenture governing any Old Notes that would remain outstanding after the August 2010 Exchange was
executed. These amendments called for eliminating substantially all of the restrictive covenants contained in the existing
indenture and the Old Notes, eliminating certain events of default, and modifying covenants regarding mergers and
consolidations, in addition to other changes. (/d) 99.51% of the Old Notes agreed to participate in the exchange, and the
requisite number of holders also agreed to the proposed amendments. (/d)

I5. Therefore, the EFIH Debtors issued the new EFIH Notes pursuant to the Indenture dated August 17, 2010 between EFIH
and the Bank of New York Mellon Trust Company, N.A., as trustee. (Press Release (August 18, 2010), http:/
www sec.gov/Archives/edgar/ data/1023291/000119312510191917/d8k.htm.) The Indenture is governed by New York Law.
(Indenture § 13.08.) Plaintiff later succeeded Bank of New York Mellon Trust Company, N.A., as the indenture trustee.

D. Key Provisions of the Notes Indenture
16. These cross motions for summary judgment call for the Court to interpret the meaning of the Indenture, including section
3.07 (“Optional Redemption™), section *186 6.01 (“Events of Defaulr™), section 6.02 (“Acceleration”), and the definition of
“Applicable Premium™ in section 1.01 (“Definitions™). Each is discussed below:

I7. In section 3.07, the Indenture specifies what constitutes an Optional Redemption. Section 3.07(a) states:

Atany time prior to December 1, 2015, the Issuer may redeem all or a part of the Notes at a redemption
price equal to 100% of the principal amount of the Notes redeemed plus the Applicable Premium as of,
and accrued and unpaid interest to, the date of redemption (the “Redemption Date™)....

(Indenture § 3.07(a).)
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“Applicable Premium™ means, with respect to any Note on any Redemption Date, the greater of: (1)
1.0% of the principal amount of such Note: and (2) the excess, if any. of (a) the present value at such
Redemption Date of (i) the redemption price of such Note at December 1, 2015 (such redemption price
as set forth in the table appearing under Section 3.07(d) hereof), plus (ii) all required interest payments
due on such Note through December 1, 2015 (excluding accrued but unpaid interest to the Redemption
Date), computed using a discount rate equal to the Treasury Rate as of such Redemption Date plus 50
basis points; over (b) the principal amount of such Note.

(fd §1.01)

19. The Indenture also specifies certain Events of Default as well as the consequences of such Events of Default. Section 6.01
defines the various Events of Default and, relevant here, sections 6.01(a)(6) and (a)(7) specify Events of Default related to
bankruptcy. In particular, section 6.01(a)(6)(i) states that an Event of Default occurs when EFIH “commences proceedings to
be adjudicated bankrupt or insolvent.” (/d. § 6.01(a)(6)(i).)

20. The acceleration clause in section 6.02 explains the consequences of this bankruptey-caused Event of Default:

[1ln the case of an Event of Default arising under clause (6) or (7) of Section 6.01(a) hereof [including
EFIH’s bankruptcy filing]. all outstanding Notes shall be due and payable immediately without further
aetion or notice,

(fd. §6.02,92.)

21. By contrast, for an Event of Default unrelated to a bankruptcy filing, the Indenture provides an option to accelerate the
Notes. (/d. § 6.02, 9 1.) Specifically, for non-bankruptey defaults, the Trustee or holders of at least 30% of the Notes “may
declare the principal, premium, if any, interest and any other monetary obligations on all the then outstanding Notes to be due
and payable immediately.” (/d.) This optional right to accelerate the Notes, however. does not apply to a bankruptcy default;
instead, acceleration upon a bankruptcy default is automatic. (/d.)

22. Finally, in the event of an acceleration of the Notes, the Trustee possesses a qualified right effectively to decelerate the
Notes through the act of rescission:

The Holders of at least a majority in aggregate principal amount of the Notes by written notice to the
Trustee may on behalf of all the Holders waive any existing Default and its consequences under the
Indenture except a continuing Default in the payment of interest on, premium. if any, or the principal of
any Note (held by a non consenting Holder) and rescind any acceleration with respeet to the Notes and
its consequences (so long as such rescission would not *187 conflict with any judgment of a court of
competent jurisdiction).

(/d §6.02.93.)

E. EFIH’s Decision to File for Chapter 11 Protection
23, One of the issues before the Court is whether the Debtors intentionally defaulted in order to avoid paying an alleged make-
whole premium or other damages. Both sides assert that there is no genuine issue of material fact as to why EFIH filed
bankruptcy. which gave rise to the default. As discussed below, the Court agrees; thus, this issue is appropriate for summary
Jjudgment.

i. The EFIH Debtors® Position

24. The EFIH Debtors argue that there is no genuine issue of material fact as to why EFIH filed for bankruptcy—they were
running out of cash. For many months before EFIH ultimately filed for chapter 11 protection, the EFH corporate family
pursued restructuring strategies that would involve seeking bankruptcy protection for TCEH but keeping EFIH out of
bankruptcy. (See. e.g. PL App'x, A-112 (May 29, 2013 EFIH Unsecured Creditors Advisor Presentation calling for
recapitalizing EFIH “out-of-court™); Horton Tr. 94:17-24.) This strategy, known as “Project Olympus,” was an effort to obtain
the consent of key creditor constituencies to a consensual, prepackaged transaction that would minimize the amount of time
spent in a restructuring, avoid potentially significant tax impacts, and maintain the EFH corporate family in one consolidated
group. (8-K Filing of EFH (October 15, 2013),) This effort was ultimately unsuccessful, and all of the Debtors, including the
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25. After the company’s attempts to pursue Project Olympus failed on November 1, 2013, it was clear that EFIH would have to
Join the rest of the EFH corporate family in filing for bankruptcy. As the company’s Treasurer stated at his deposition, “We're
going to have to file EFIH now regardless of what ... anyone else is saying because we're running out of cash.... Project
Olympus isn’t happening, ... EFIH is going to have to file....” (Horton Tr. 190:19-191:2,) EFIH’s Executive Vice President and
CFO further explained that by April 28, 2014, the day before EFIH filed for bankruptey, the company had run out of cash to
satisfy its interest obligations coming due on June 1 of that year. (Keglevic Tr. 52:25-53:14.) Mr. Keglevic also testified at the
June 5. 2014 hearing that the DIP was needed, in part, to provide liquidity to fund operations. (Hr'g Tr. 96:14-20, 100:12—
101:3 (June 5. 2014)) The EFIH Debtors did not see “any ability to issue debt or get equity to increase the amount of cash”
needed to meet those interest obligations. (/d. 172:14-173:4.)

ii. The Trustee's Position

26. The Trustee counters at length that there is no genuine issue of material fact as to why the EFIH Debtors filed bankruptcy

it was to avoid having to pay the Applicable Premium. First, the Trustee asserts that foregoing liability on the Applicable
Premium was a reason for the bankruptey filing. Second, the Trustee counters EFIH s position that liquidity issues ultimately
required EFIH to file for bankruptey. The Trustee asserts that EFIH avoided the most obvious potential source of liquidity for
EFIH outside of bankruptcy, a sale of EFIH’s equity stake in its principal assets, including its interest in Oncor Holdings.

27. As discussed above, from late 2012 until November 2013, the Debtors pursued a plan known as “Project Olympus,”
(Horton Tr. 124:8-20.) The goal was to put TCEH into bankruptcy and convert its *188 first-lien debt into EFH equity, but to
“keep EFH and EFIH out of bankruptey.” (Horton Tr. 94:6-95:3, 122:9-124:7: Keglevic Tr. 39:10-14.) EFIH’s senior
executives believed this approach made sense because they were convinced that EFIH was solvent. (Horton Tr. 125:4-13:
Keglevic Affidavit at 26-28.)

28. In stage | of Project Olympus, EFH would raise $2 billion of equity and use it to refinance EFIH first lien. second lien and
unsecured notes (the so-called “P/K Notes™) while TCEH was in bankruptcy. (Horton Tr. 166:14-22: Horton Ex. 14 at 2605,
—2606; Horton Ex. 15 at 5648.) In stage 2, after TCEH emerged from bankruptey, all remaining EFIH first-lien and second-lien
debt would be refinanced. (Horton Tr. 166:23-167:11: Horton Ex. 15 at 5648.) In both stages, EFIH would use the optional
redemption provisions of the Indenture for the Notes and pay the required make-whole. (Horton Tr. 153:19-154:3,
162:25-163:22; Horton Ex. 14 at 2603, 2606; Horton Ex. 15 at 5648; Keglevic Tr. 84:22-86:25 (“To the extent we called it,
we would of course follow the indenture which said a call premium was due.”).) During this period. the Debtors “were
continuously looking for opportunities™ to “refinance the first lien debt” through an optional redemption that EFIH admits
would have triggered the make-whole. (Horton Tr. 70:18-71:23, 122:12-20; Horton Ex. 9: Horton Ex. 10.) But, in the Debtors’
view, any restructuring “require[d]" the “agreement” of two creditor groups: the “TCEH Ist lien creditors” and the “EFIH/EFH
unsecured creditors.” i.e., the holders of the PIK Notes. (Horton Ex. 16 at 2696.)

29. In March 2013, the TCEH first-lien noteholders presented the Debtors with proposals that would put EFIH into bankruptcy.
(Keglevic Tr. 87:9-88:25.) They proposed an “alternative refinancing case.” in which “significant value could be unlocked” if
EFIH did not pay the make-whole after it filed for bankruptcy. (Keglevic Ex. 6 at 0825); see also (Millstein & Co., Project
Olympus Preliminary Discussion Materials May 2013, SP_MW_000000741 (*If EFIH and EFH file for bankruptey, thereby
accelerating the maturity of the EFIH debt, the Company may be able to refinance EFIH without paying make-whole
premiums, resulting in substantial savings compared to the Company’s forecast.”).) In the view of these creditors. there was
“more value through potentially going into bankruptcy and either negotiating or winning make-wholes than a settlement
outside of bankruptey.” (Keglevic Tr. 90:7-17.)

30. In addition, the Debtors had proposed that the PIK noteholders convert their debt to equity. (Horton Tr. 186:9-187:25.)
Those PIK noteholders evidently viewed that equity as valuable. (Ying Tr. (6/23) 120:24-123:18; Horton Tr. 188:4-189:22.)
Because that equity would be more valuable if EFIH could refinance its debt without paying a make-whole, they too pushed
the Debtors to contest the Noteholders® right to a make-whole. (Horton Tr. 189:11-22.)

31. On October 15, 2013, EFIH filed an 8-K with the SEC disclosing a restructuring proposal from the TCEH first-lien
noteholders, in which, among other things, EFIH would file for bankruptcy and “refinance™ the EFIH Notes without paying
“any make-whole amount.” (Horton Ex. 19 at 2-3 & Ex. 99.2: id Ex. 99.2 at | (proposing that TCEH first-lien noteholders
receive 100% of EFH equity): Horton Tr. 206:3-208:17.)

32. On October 24, 2013, the EFIH PIK notcholders sent the Debtors a restructuring proposal that likewise provided, among
other things, for EFIH to file bankruptcy. refinance the Notes and “disallow *189 ... any make-whole fee.” (Horton Ex. 17 at
6084, 6088; id. at 6086, 6088 (proposing that PIK noteholders receive up to 94.9% of EFIH equity); Horton Tr.
191:20-197:25.)
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96:12-22; sew fad 97:21-98:2.) On November 1, 2013, the Deblors filed an 8-K with the SEC disclosing their own proposal
whereby, among other things, EFIH would file for bankruptey and refinance the Notes without paving “any make-whale
amount.” (Horton Ex. 20 (EFTH 8-K) at 4, Ex. 99.1 at 2; Horton Tr. 188:9-23, 213 13-2 % 3.) This was the first time EFIH
had publicly suggested that it would, or could, refinance the Motes in bankrupicy wiihout paving a make-whale, The Debtors
ultimately memorialized this plan in & Restructuring Support Agreement (the “R5A™} with certain creditors, including the PIK
noteholders, who were 1o receive most of the EFH equity, (Keglevic Affidavit at 71-72, 75-76; No. 14-10979, DI 98 (RSA
lerm sheet) at 2-4.)

34. In the October 2012 and December 2012 dealer manager agreements for the EFIH 6.875% Notes and in the Junuary 2013
exchange for the Notes, EFIH's executives represented 1o the Dealer Managers that EFIH was “solvent.™ At no paoint did the
Debtors conclude that EFIH's assets were waorth less than its liabilities, (Horton Tr. 270:9-271:24; Keglevic Tr, 138:4-15,
169:24-170:11.) EFIH had not missed any payment on the Notes or otherwice defaulted. (Horton Tr. B0:23-81:16; Keplevic
Tr. 52:17-53:14, 189:15-190:2.)

33 Before filing for bankruptcy, FFIH solicited, negotiated, and obtained commitments for, and oblipated its2lf to pay
commitment and other fees on, $5.4 billion in DI financing. (Mo.14-50363, L1 27 99 3, 15, 31-34.) On the Petition Date,
EFIH filed and served the EFIH First Lien DIP Modion seeking authority for the DIP financing. Ullimately, EFIH oblained
£5.4 billion in DIP financing, most of which it used to pay off the outstanding principal and interest {other than disputed
interest) on the Notes,

36, EFIH sought authority 1o, and did, redeem the Notes because il had “the opportunity to pay [them] off and ... replac]e]
[them] with DIP financing, ... lower|ing] the interest costs,” (Keglevie Tr. 182:22-183:23.) The DIP financing bore an interest
rate of 4.25% (Horten Tr. 3T:1320; Keglevic Tr. 184:15-20), substantially less than the interest rate that EFIH was paying on
the Motes (10% for most of the Notes; 6.875% for the rest). (Horon Tr, 37:21-25: Keglevie Tr. 184:2125) Mr. Keglevic
testified that “by paving it sooner we could replace it with cheaper cost of money,” (Keglevic Tr. 186:10-187:1.) The
refinancing’s purpose, as FFIH explained, was “to take advantage of highly faverable debi market conditions to refinance the
EFIH First Lien Motes,” “saving an estimated %13 million in interest per month.” (Mo, 14-10979, D). 74 a1 4 9 4; Horton Tr.
A0B-41:13, 44:15-20, 89:11-24: Horton Ex. 5 (Goldstein Decl)ar 59

37. On June 19, 2004, EFIH paid all outstanding principal and sacerued interest =190 (other than disputed amounts of interest
and any make-whole or comparable damages) on the First Lien Motes, and the Notes were then cancelled *

38. Prior to filing bankruptey, EFIH did not market its assets 1o avoid benkruptey. (Horton Tr, 226:13-228:1; Keglevic Tr.
34:16-55:21, 57:2-58:5, 60:8-61:12.) EFIH did not pursue a possible sale of its interest in Oncor because it wanted 1o limit the
tax liabilities of a separate entity, its parent EFH, See, g, Omnibus Tax Memorandum (No. [4-10979, D0, 229 at 12 (“The
principal goal of all the Debtors .. was to keep EFH, TCEH, and EFIH together as a single consolidwed group for federal
ingome tax purposes and 10 aveid a taxable separation ... [that] would rrigzer a tax liability of powntially £7 billion or more for
EFH.")); Ruling on Bid Procedures, Nov. 3, 2004 Tr. at 13:1-6 (“There can be no question that the debtors” proposed tax
structure that calls for a complicated tax-free deconsolidation of the E side and T side of the halance sheet was the fundamental
element of the RSA, and is the debiors’ preferred structure for the sale of the Oneor business...." )

I CONCLUSIONS OF LAW

AL Jurisdiction and YVenue
39 The Deblors commenced these chapter 11 cases on April 29, 2004 (the “Perivion Dare™), Venue in the United States
Bankruptey Court for the District of Delaware was proper as of the Petition Date pursuant to 25 U_S.C £4 1408 and 1409 and
continues 10 be 50 in the context of this adversary proceeding. This Coun has subject matter jurisdiction over this adversan
procecding pursuant to 28 LS C £5 157 and 1334, This is a core proceeding pursuant to |1 1.5.C. § 157(h).

B. Standard for Summary Judgment
40. Pederal Bule of Civil Prosedure 56, made applicable to adversary procecdings by Federal Rule of Bankruptey Procedure
2056, directs that summary judgment should be rendered if the pleadings, the discovery and disclosure materials on file, and
any affidavits “show that there is no genuine issue as to any material fact und the movant is entitled to judgment as a matler of
law.” Fed. B Civ. P, 36091 see also I re Dolin Mills, foe, 404 BR, 95, 103 (Banke D.0cl 2009}, Summary judgment is
designed “to avoid trial or extensive discovery if facts are settled and the dispute tums on an issue of law.” Lhelier Afills, dik
PR at B0k,

41. Here, the parties agree that there are no material facts in dispute, and that the questions necessary 1o reselve this proceeding



AMERICAN BANKRUPTCY INSTITUTE

decelerate the Notes. Otherwise, summary judgment is appropriate at this stage. Nwara Fromior Tromi Meteo Svs, ding v
Lo o Erige, 212 ADZD 1027, 623 NY. S 2d 33 (1995) (eiting 1 W W dssec. e v Gigeeontiori,. 77 NY.2d 157, 565
DY 52 440, 566 NEZd 639, 642 (1990) { “Where the contract is unambiguous on its fice, it should be construed as a maner
of law and summary judgment is appropriate,” ). Greenr Mach Cowp v Furich A dns Grp, Ko, C1V. AL 903048 K] Wi
QU321 7, o1 "6 (b P, Aup. 24, 2001 ) (“Whether a contract provision *191 is ambiguous is a question of law for the courn,™),
aff"d sub nom, Green Mol Corp, v Zurich-Am, fne Gro 113 F.3d 837 (3d Cie. 200025,

C. Contract Interpretation Under New York Law

8L, Under New York law, which govems the Indenture, the Court need not Took “outside the four comers” of a complete
document to determine what the partics intended. 11U 565 N Y S 2d 440, 566 M_E 24 g1l 642 see afso 275 foms v N 1
dob Do Aurh, 98 NY 20 29, 744 NY $.2d 35K, 771 NF.2d 240, 242 (2002} (applying same principle). Here, neither party
has alleged that the Indenture is an incomplete document, so it is nol necessary (o resort 1o extrinsic evidence 1o interpret it.
Moreover, neither party contends that any 1erm in the Indenture is ambiguous—instead, cach party relies on its own “plain
reading” of the indenture in reaching competing results. A contract is not ambiguous merely because the panties offer different
constructions of the same term, Sivers v Rochesior Tof Corp Spep Moy Pencion Plan 7 F34 1091, 1095 (2d Cir, 993,
The Court finds that the Indenmire is not ambiguous.

B8 B3 Having reached the conclusion that the Indenture is unambiguous, the Court relies on long-recognized canons of
interpretation to determine its meaning. First, “[t]he best evidence of what parties to 8 writen agreement intend is what they
sy in their writing.” Schran v Frogiman Saaders LOP. 20 BY 5d 430, 963 N Y.S 2d 615 986 B.E.2d 430, 433 (20133
(internal quotation marks and citation omined), Second, should there be an inconsistency between a specific and peneral
provision of a contract, the specific controls, Mised e Linferd Torfs Carp, | MY 2d 42, 150 NY.S52d 171, 133 M.E2d
GitB, 690 (1956); Waldnger v New Phone Diorersions, fic, 109 AD.2d 702, 487 NY.S$2d 79 31 (MY 1985). Third, “la]
reading of the contract should net render anv portion meaningless.™ See Beal Sov Bank v Sowmier 8 MY 3d 318, 834
MY S 2d 44, 865 ME2d 1210, 1213 (J007] (quetation marks and citations omitted); i Limitend Corpy, 146
ADZID 15 538 WY.S2d 363, 365 (MY 1959) ("Contracts are also o be interpreted to avoid inconsistencies and to give
meaning to all of its erms.™).

. The Plain Language OF The Indenture Does Not Require Payment Of The Applicable Premium
Eaa. The Trusiee seeks a declaratory judgment that EFIH's refinancing of the Notes constituted a redemption reguiring
payment of the Applicable Premium as a secured claim, (Compl.§% 51-57, 74-76.¢

4%, The Count begins its analysis with the most relevant provision, the acceleration provigion of section 6.02 of the Indenture.
Linder section 6.02, “in the case of an Event of Defaul arising under clause {6) or (7} of Section 6.01(2) hereof, all outstanding
Mates shall be due and payable immediately without further action or notice.” Here, EFIH's filing for bankrupicy was an Event
of Default arising under elause (6) of Section 6.01(a). Thus, the Motes were automatically accelerated on the Petition Date and
became due and payable immediately without further action *192 or notice of the Trustee or any Noteholder, {Indenture § 6,02,
T2

46. There is no reference in Seclion 6.02 o the payment of the *Applicable Premium™ upon an automatic acceleration, nor is
section 3.07 incomporated into section 6.02. The parties included the concept of an Applicable Premium in only one instance
{an optional redemption under section 3.07), It is not mentioned in section 6.02 or anywhere else in the Indenture.

47 Under Mew York law, an indenture must contain express language requiring payment of a prepayment premium upon
acceleration; otherwise, it is not owed. See Novthwesers Min Ll D, Co v Unjengdale Beal Assoes. 11 Mise, 34 GE0, 816

MY S 830, 836 (MY Sup CLI006) (“A prepayment premium will not be enforced under defaull circumstances in (he
absence of & clause which so states.™); o ve Sourly Side Mo t 43 248, o b EDMN Y2 {“[A] lender is

not entitled 1o prepavment consideration afler a default unless the parties’ agreement expressiy requires i), aff'd U8 Bank
Nt ' sz v Kol Side Hlowse, LAC, Mo, 14135, 2002 WL 273119 (ED.N Y. Jan 30, 20120 fn re Prencier Eafie 't Bl
LLC 245 DR, 583 636, Hr'g Tr. 36:9-14, fn MM Silfcones, LAC o af, Mo 14-22503, 2014 WL 4436335, af =134
(Bapkr. S DNY, Sep. & 20014) (*Momensive™).

Bl48. The parties centainly could have bargained for such a provision. In many other cases-— including cuses decided before
August of 2000, when this Indenture was negotiated-—clauses specifically requiring post-acceleration payvment of a make-
whale, prepayment premium, or certain costs were upheld. See, eg, Dned Morchs & Mios . lne v Cowirafde Lifie Assitranee
ey oof the Livnivged Segprges (o o Uil Mercdee o Affre foe b 674 F.20d 134, 14143 (2d Cip 1982 Payber Pla-g W

v UNUM Perjon & fig, Co, 93] F.2d 349, 355 86 (Sih Cie 1990 Feachers [y p B

is'm of dn

[d
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Bia-3% (Bapkr E.ONY 1992), fy re Schobory Hotel Cvner. 97 BB, 943, 95254 (Banke N 010 1485, The Indenture
here was negotiated at arm's length between sophisticated parties who were represented by counsel. The Court iz unwilling 1o
“read| | into agreements between sophisticated parties provisions that are nol there,” fn re Sofurip 378 BRE 4T3 482 07

(Bankr S 0N Y 2007y

B9, The EFIH Debtors” reading s also comect based on well-accepted canons of contract interpretation. Under established
principles of New York law, “a specific provision ... governs the circumstance to which it is directed, even in the face of a
more general provizion,” o re AME Corp, 730 [.30 88,99 (2d Cir. 20| 3) (ciation omitted), cerr denied LS 34
S VBRE, 18R L Bl 2 903 (20040 Muzol Corp, 150 WY S 2d 170133 NE.2d a1 600 (“Ewven if there was an inconsistency
between a specific provision and a general provision of a contract (we find none), the specific provision controls.” *193 ), As
the Second Circuit has reasoned, “[iln analyzing whether a Make Whole Amount is due, the Court turms first 1o the provision
of the Indentures that most specifically addresses the ircumstances before the Court, That provision is Section 4.00{g), which
provides thal the filing of a volumary bankrupicy constitutes an event of default™ fu oo AUR Cop 485 LR, 279 249
(Banke S DM Y 20013, e 'd 330 F3d 2d Cie 2013} Here, that specific provision is section 6,02, Nowhere in section 6,02
is there a reference to Applicable Premium, to Optional Redemption, section 3,07, or anything that would support the Trustee’s
pusition that the Applicable Premium is owed upon a bankruptcy event of default and aceeleration.

0. Comparing the relevant language in the governing Indenture with language from other cases compels the conclusion that
the Indenture does not provide for a make-whole premivm following a bankruptey acceleration.

* Caiping: “In the case of an Event of Default specified in clause (10) or {11 of Section 6.01 [which includes a
bankrupiey filing], el oumscanding Notes will become due and payable immediarely withowt further getion or potice.”
(Romanowicz Decl., Ex. 2 § 6.029 1, [i re Clpine Corgr, Mo, 0560200, 2007 WL 950080 { Bankr S DAY JO0T ) (D,
Mo, 3481-4), overruled by HSEC fgnk 84, N A v Cafpine Corp, No, 07-3088, 2010 WL 3835200 (S D N.Y Sept 15
2010} (emphasis added)), HSEC ok DSA N A4 v Cofping Corp, Mo, 07-3088, 2010 WL 3835200, a1 *4 8 (SONY
Sept, 15, 201@) (“Calpine I1").

* Lresiter: “In the case of an Fvent of Default specified in clause (j) fcommencement of & voluntary bankrupiey case] .
of § 6.01 hercoll with respect to Premicr ... alf oustanding Notes will becone due and pavable immediotely withem
Jurther action or nerice.” (Romanowice Decl., Ex. 3, a1 73 (5 6.02 9 23, fo e Eremfpr Enger i Bitax LLC 445 DR S8
(hankr. 5.0 Miss ) (kL Mo, 6-1 1o —3) (emphasis added)): fi e Premicr Engn | pi L L 445 R a1 626632,

* Momentive: "1 an Event of Default specified in Section 6.01(0) or (g) [which includes o bankrupicy filing] with respect
1o the Company occurs, the proncipal of, premium, if any, amd interest on olf the Notes shaf! frser facio becowe and be
fnnmediately dve and pavable withowt any declavation ar ether act on the part of the Trustee or any Holders.”
{Romanowicz Decl, Ex. 3, at 92, fn re MPM Sificones, LLC, el al., Mo, 14-22503 (Bankr.5.DNY. June 18, 2004) {Dke.
Mo, 464--1) (emphasis added)); Momeniive, 35, at*13-14.

* Selutia: “1F an Evemt of default specified in 6.00(7) occurs with respect 1o the Company or any Subsidiary Guaramer
[which includes filing & bankruptey petition] the principal of and premium, if @y, and accried iness, if e, on the
Netes then anistanding shall become and be immediately due and payable withowr any declaration or ather aef on the part
of the Truslee or any Holder” ™ (Romanowicz Decl, Ex. 4, a 1170 {§ 6029 1), fnre Sofiwie 379 BR. 473
(Bankr 5, [N Y 2007) (Dkt, No. 4211-1 to -2) (emphasis added)); (o re Solipio fec, 379 BR, g 488,

51 In cach of these cases, the court found no make-whole obligation was created by acceleration provisions substantially
similar 1o the language before the Count. The Count agrees with the holdings in these cases and finds that the acceleration
provision in the Indenture does not include *194 clear and unambiguous language that a make-whole premium (here the
“Applicable Premium™) is due upon the repayment of the Notes following a bankruptey acceleration. Because the Indenture
does not specify that the Applicable Premium is owed after awtomatic aceeleration, the Applicable Premium is not owed,

52, In contrast, the Trustee’s reading of the Indenture does not give meaning to each pravision. Bath parties have argued that

the Indenture must be read as a whole giving meaning to each provision. The Court agrees, Sew Frol Suv funk v Soomer. 8
NY.3d 3 14 MY B2 44 865 NEZD 1200, 1213 (2007) (A reading of the contract should not render any portien

meaningless.”) (citations emitted); Buvrow v Lawrpnee United Corp 146 A 102 15, 538 MY 52 363 365 (N Y 19RT)
(“Contracts are also 1o be interpreted to avoid inconsistencies and to give meaning to all its terms."h A review of section 3.07,
ene of the sections upon which the Trustes heavily relies, does not change the Court’s reading of section 6.02. The Trusiee
argues that section 3.07. the “Optional Redemption™ provision, is a wholesale bar to any repayment before December 1. 2015,
This reading is strained for a number of reasons.

33. As an initial matter, the Trustee looks to Article 3, “Redemption.” instead of Article 6, “Defaults and Remedies,” 1o
determine the Debtors” obligations and the Trustee’s remedies upon a default. This defies the canons of contract interpretation.
Further, the Trusiee asks this Court 10 conclude, contrary to New York law. that because section 3.07 does not include
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54, “Optional Redemption™ under section 3.07 is an sl separate and apart from automatic acceleration. This is evident in part
from the noticing scheme outlined in Article 3, “Redemption,” (See Indenture 5§ 3.01-3.06 {requiring wrinen notice prior to
redemption and outlining procedures for samel) This naticing scheme specifies a detailed process for advance notice of
redemption, including the “Redempiion Date,” the Notes to be redeemed, and more, No part of this notice process is required
to be followed when the Notes become “due and payable immediately without further action or notice™ under section 6.0

53, In other words, under the Indenture, redemption and acceleration are not the same thing, The Indenture in various places
distinguishes between the two concepts:

*“(a) An “Event of Default” ... means ... (1) default in pavinent when due and payable, upon redenption, aecelerafion or
otherwise, of principal, or premium, if any, on the Notes..." (Indenture §6.00a) | ) (emphasis added).}

* “The due and punictual payment of the principal, premium, if any, and interest on the Notes when and as the same shall
be due and pavable, whether on an Interest Payment Diate, al maturity, by acecferation, repurchase, re *195 demprion or
oltherwise...” (fd § 10004 (emphasis added),)

= “[T]he principal, premium, if any, and interest on the Notes shall be promptly paid in full when due, whether at AUy,
by accelerarion, redemption or otherwise. ™ (I § 11,01 (emphasis added).)

UM 85, When the EFIH Debtors filed for bunkruptey, the Motes automatically accelerated and became due and payable
immediately. Under New York law, “a borrower's repavment after aceeleration is not considered voluntany.” Sowh Sy, 450
BB, at 268; see also AME, T30 F 3d gu |03 (rejecting the claim that an accelerated repayment was 2 “voluntary redempion™).
This is because “[a]cceleration moves the maturity date from the original maturity date to the acceleration date and that date

becomes the new maturity date.” Sofuria 379 BR. a1 484,

57, “Prepavment can only occur prior to the maturity date” /i at 258 (emphasis ominted), and “acceleration, by definition,
advances the maturity date of the debt so that pavement thercafler is not prepayment but instead is payment made aficr
maturity.” fo e LHD Reafy Corp, 726 F.2d 327, 33031 (Tih Cir, 1984), “Onee the maturity date is accelerated to the present,
it is no longer possible to prepay the debt before maturity.” Novtineestorn Mugpal 816 MY .S 2d a1 834 {queding Rodgers v
Bainier Now ¥ Boek, |11 Wash 2d 333, 757 P2 976 (| 9881); see also Soluig. 379 BR. at 488 (“Because the 2008 Motes were
automatically accelerated, any payment at this time would not be a prepavment.”). Acceleration therefore “does not trigger the
[Trustee's] right to prepayment consideration” under the Oprional Redemption provision. Sonl Sige. 451 B, al 268, Thus,
the Trustee's claim that the FFIH Debtors” repayment was an optional redemption must fuil. For these reasons, the Trustee i
net entitied to an Applicable Premium.

E. The EFIH Debtors” Bankrupiey Filing Was Not An Intentional Default Under The Indenture
LL5g. The Trustee also seeks judgment for an allowed secured claim arguing that EFIH’s default was done with intent 1o deny
the Trustee the Applicable Premium, (Compl. 4y 58-63, 74-76.) The Court disagrees with the Trustes that it would be entitled
1o any reliel.

59. First, unlike in some cases, the Indenture does nol contain @ provision stating that a premium will be owed if EFIH
intentionally causes an event of default 10 avaid paying the Applicable Premium, Compeare with Prowice, 445 B.R. sl 5391 (“If
an Event of Default oveurs ... by reason of any willful action ... with the intention of avoiding the prohibition on redemption of
the Netes ... an additional premium shall also become due.”); and Souh Side 151 B R a1 269 70 (“[Plarties may agree that a
borrower’s repayment of the debt after acceleration .. will be deemed an evasion of the parties’ prepayment agreement.™)

60, Second, the Trustee has the burden of supplving “sufficient evidence (nol mere ullegations)” for a reasonable factfinder 1o
conclude that the EFIH Debtors intentionally defauhed. Ubited Staies v fonras Dy Cgre e Cerps 157 Fed Appx. 171, 173
L Cir 20053 (quoding (Nsen v, Ueneral Efec dgrogpace 101 F 3d 947, 950 (3 Cir 19961, A material fact 15 one that could
“alter the outcome of the cuse”™ drgue Memr Group v. GAE Robins fme i rg CVEQ Copd 327 BR. 210, 214
(Bankr [y Del 2 gal'irtquuung ronwts v g Kemper Lafer Asspromee Co, 57 F.3d 3000 302 0. 1 (3 Cir 199350, It is genuine
when it is “iriable,” that s, when reasonable minds could disagree on the result, *196 /o it 210 (quoting Marsareling flee
Tergduy Con v onith Radie Corp 478 U S 574, 587, 106 S.C1 348, 89 | Fd 2d 538 (| 986))

61. Viewing all factual inferences in a light most favorable to the Trustee, its arpument is nonetheless insufficient 1o create a
genuing issue of material fact as 10 why the EFIH Debtors filed bankrupicy. While it is certainly the case thar the EFIH Debtors
planned pre-petition and followed through afier filing bankruptey to use the defaull created by that filing 10 refinance the Motes
without having to pay the Applicable Premium, that is not enough to counter the overw helming evidence that the Debtors fled
bankruptcy because they were facing a severe liquidity erisis. The collapse of Project Olympus doomed a T-side only
bankruptcy and 1o suggest that the Debtors refused to market and sell Oncor, which may be worth 518 billion, 1o avoid having
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bankrupicy, such as the power to reject unprofitable leases, for business reasons. The Trustee has presented insufficient
evidence 1o rebut that put forth by the EFIH Debtors. There is no genuine issue of material fact—the EFIH Debtors did not file
bankruptey in an intentional ¢fort to default under the Indenture so that the Applicable Premium would not be due.

F. The Trustee's Right To Rescind Acceleration
2. The Trusiee asserts that the Moteholders had an “absolute right” to rescind the automatic acceleration of the Motes, Based
on this theory, the Trustee also seeks a declaratory judgment that it is entitled to an allowed secured claim in the amount of the
Applicable Premium, for breach of the alleged right 1o rescind. (Compl. 11 69, 73.) The Trustee's qualified right of rescission
raises a number of issues.

i. The Trustee's right to rescind the acceleration of the Notes is not barred because the automatic stay under section 362

ol the Bankruptey Coide is not a “judgment of a court.”

W3, First, while the Trustee has the right under Section 6.02 of the Indenture 1o waive the sutomatic default arising from the
EFIH Debtors® bankruptey filing and rescind the acceleration of the Notes, that right is nol absolute. Section 6.02 of the
Indenture, the relevant provision, reads;

The Holders of ar least a majority in aggregate principal amount of the Notes by writlen notice Lo the
Trustee may on behalf of all the Holders waive any existing Default and its consequences under the
Indenture except a continuing Default in the payment of interest on, premium, if any, or the principal of
any Mote theld by a non consenting Holder) and rescind anv acceleration with respect to the Notes and
its consequences (so fowg v such resclesion would not conflict with any fudement of a court of
coRpelent furisdiciion).

{Indenture § 6.02, 7 3 (emphasis added).)

&, Thus, the Trustee may not rescind acceleration of the Notes if so doing would “conflict with any judgment of a court of
competent jurisdiction.” The EFIH Debtors arpue that the right to rescind incorporates and is expressly limited by judicial
orders, including the automatic stay. e Gz, 202 F 3d 1074, 1082 (9 Cir 2000 {“The automatic stay is an injunction
issuing from the authority of the bankruptey court, and bankrupiey court orders are not subject 1w collateral attack in other
courts.”), *197 fn re San dngelo Pro Hockey Clyh, fac, 292 BR. 115, 124 ( Banke NI Tex 2003 ) (*The automatic stay is self-
executing injunetion, and therefore, for contempt purposes, constitutes an order issuing from the bankruptcy coun.”),

U855 The Court disagrees. The automatic stay is not a “judgment of a count of competent jurisdiction.” It is prescribed by
stutute, net by any court, and applies in every bunkruptcy case autematically without any court order, See 11 LS C_ 8 I62ay
dnre Jonres, J57 BB GT3, 678 (Bih Cie, BAEF 2001) (“[T]he stay is a statutory provision and not a coun order [T Lo
Aifgrrs, 381 R 171, 176 (Banks, W[ g 2008} (“The “automatic stay’ is @ statulory injunction ... that .. arises without
court order.™). Mor is the awtomatic stay a “judgment” under New York law, which provides that a judgment is “the
determination of the rights of the parties in an action or special proceeding,” .Y CI'LE 5 5011, and is appealable as of right.~
MY CPLE § STO(ad 1 The fact that a bankruptey filing gives rise to an actomatic stay, by contrast, cannot be appealed.

Thus, the Trustee’s right 1o rescission is not barred by section 6.02 of the Indenture a5 a result of the imposition of the
automatic slay.~

ii. The automatic stay bars the Trustee's rescission notice.

Wils7 Second, the auomatic stay bars the Trustee’s rescission notice of June 4, 2014, Upon filing its veluntary chapter 11

petition, EFIH’s assets, including its rights under the Indenture, became subject 10 the automatic stay, 11 LS50, 5 1620,
Sending a notice of rescission is an act to “collect, assess o recover” on a claim, especially when the Notcholders have already
been paid their full principal and accrued interest, [ & 362aN67; see afso Momenrave, 2014 WL 4436335, 31 *19 i"[The
automatic stay does, in fact, apply to the sending of a rescission notice.™ ) A0E Corp, 485 BRI, m T (“Any deceleration of
these nates, however, is bared by the automatic stay imposed by the filing of this bankrupicy.”), @ff'd 730 F 3d 88 (3

Air 2005k Solwve 379 B g1 485 (“[W]here the indenture provides for an autematic accelermtion any attempt at deceleration
would vialate the automatic stay.”),
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iii. ITthe Court were to lift the automatic stay the Applicable Premium would be due.

68, Third. i the Court were 1o lift the automatic stay, amne pro e to a dile on or belore the repayment of the Notes an June
19, 2014, to allew the Trustee to waive the default and decelerate the Notes than EFIH's refinancing would be an Optional
Redemption under seetion 307 of the Indenture and the Applicable Premium would be duc and owing to the non-settling
Maoteholders.

69, Had EFIH refinanced the debt on the same day (June 19, 2014), on the same terms, outside of bankrupicy, on which it
redeemed the Motes in bankruptcy. it would have owed the Applicable Premium. *198 The only thing that stands in the way of
owing the Applicable Premium is that the bankruptey caused an automatic default that accelerated the debt. The Trustee,
however, had the right 1o waive that defaull and decelerate the Notes, which it attempted to do by sending & rescission notice
on June 4, 2004, That notice, however, was void ab initio as a result of the automatic stay, Were the Court, however, to lift the
automatic stay, mune pro e 1o a date on or befare June 19, 2014, 10 allow the Trustee's rescission notice to 1ake effect then
the awtomatic default would be waived. the Notes would no Tonger be immediately due and the refinancing would require
payment of the Applicable Premium.

70. Were the Court, however, either not lifi the stay or do 5o, but not nune pro tmec 1o a date on o before June 19, 2014, the
date the Notes were paid, then the Applicable Premium would not have been owed at the time the Notes were paid in full. AL
maost, the Trustee and the Noteholders would have a damages claim for denial of the rescission right. Whether such a claim
exists is discussed below.

iv. A genuine issue of material fact exists as to whether the Trustee can establish cause to lift the automatic siay,

UB3), Fourh, a genuine issue of material fact exists as to whether the Trustee can establish cause o lifi the avtomatic shay,
e prey fued 1 4 date on or before June 19, 2014, 1o allew the Trustee to waive the default and decelerate the Nodes, e, to
give effect to the June 4, 2014 notice.

T2. The Stay-Applicability Motion requests a determination that the automatic stay would not bar the Noteholders from
rescinding acceleration or, in the allermative, that the stay should be lified. The Court has already held that the automatic stay
applies to the June 4 rescission notice. There is a genuine issue of material fact precleding summary judgment as 1o whether
cause exists 10 [ifl the automatic stay,

UM U%73 The Bankrupley Code authorizes bankruptey courts to grant relief from the stay for “cause.™ 11 LS. § 36200010
Courts are 10 determine “cause™ hased on the totality of the circumstances in cach particular case, fire Witsan, 116 F i 87, 90
L3 Cir 19973, The factors courts generally use in determining whether cause exists are (1) whether any great prejudice to
cither the bankrupt estate or the debior will result from a lifting of the stay; (2) whether the hardship 1o the non-bankrupt party
by maintenance of the stay considerably outweighs the hardship to the debtor: and (3) the probability of the creditor prevailing
on the merits, fi e Dvoweey Fior Corp 42 545 G0A { Bankr 1 [k 20105

L2174, The Trustee argues that, as » matter of law, cause exists to lift the automatic stay because @l this stage of the proceedings
the EFIH Debtors are presumed (o be solvent, The Trustee cites to a number of cases in support of its argument, See, e,
Claneglion v Meceos, 33 F.3d 4 (4th Cir 1994, and fo re Tevaeo, foc, 81 BR. 804 (Baokr S DN Y [ 988), These cases do not
standd for the propesition that a debtor's solvency is, as a matter of law, cause 1o lift the automatie stay. While a debtor's
solvency may, in certain cases, be a relevant consideration in determining whether cause exists to lift the automatic stay it is
nat the sole factor to be considered by the Court,

73, The Trustece further argues that lifting the automatic stay would not prejudice either the bankruptey estate or the deblor
because doing so would simply hold the EFIH Debtors 1o their bargain and *199 there can be no harm to o sclvent estate, The
Count disagrees. Several courts have held that lifting the automatic stay o trigzer liability wnder a make-whole claim may harm
a debtor or its estate and that analysis does not depend solely on whether that estate is insolvent. See, e.g, fu re AME Corp
485 DR, 270, 308 (Banke 5 OLVNY 2003 Jo re AR Corp, 750 F3d 88 112 (2 Cir 20130, and Monenrive, 2014 WL
AA36335, w23 Moreover, “denial” of the Noteholders' contractual right o rescission does not, in and of itsell, establish
case to lifi the automatic stay.

76. While the Trustee cannot meet its burden on summary judgment that cause exists 1o lift the stay, the Court cannot hold on
sumimiary judgment, as urged by the EFIH Debtars, that cause does not exist. In shor, there is a genuine dispute of material fact
a3 o whether cause exists ro lift the automatic stay,
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of the “perfect tender™ rule under New York law; nor (i) breach of the right to waive the default and decelerate the
MNaotes,

T7. The Trustee assents ¢laims for various breaches of the Indenture. Mo such claims exist,

i. Breach of no-call provision

78, The Trustee argues it should be entitled to a claim for damages arising from the Debors” breach of section 3.07(¢) of the
Indenture’s No-Call Provision. (Compl. 94 74-76.) The Coun disagrees,

79. As an initial matter, the Trusice appears to concede that section 3.07(c) is mor a “no-call” provision prohibiting repayment,
{PL"s Memo, in Support of Mot for 81 66, (“Pf Br.7L) The Trustee characierizes 3.07(c) as requiring pavment of n make-
whole premium if the Notes are repaid (under any circumstances) before December 1, 2015, But Section 3.07(c) provides only
that redemptions at the EFIH Debtors' aption, as defined by that section, requine paying the Applicable Premium,

80. The court in Momentive analvezed a nearly identical provision. The indenture there provided: “the Mote shall not be
redeemable ar the option of MPM prior to Qctober 15, 20157 which language, the courl found, was “no more than an
intreduction or framing device for the notes” elective redemption pravisions.” Morreatie, 20014 WL 4436335 31 * |6, The
same is true here,

£1. Because the Notes were nol optionally redeemed, section 3.07(¢) does nel apply, and the Court finds that the Trustee is not
entitled to damages based on a breach of “no-call” theary.

ii. “Perfeet Tender™ claim

82 The Trustee also asserts that repayment pursuant to section 6.02 of the Indenture breached New York's common-law
“perfect tender” rule, (Pl Br.66-67.) The Court disagrees.

Litlgs, Under the perfect tender” rule, “a [borower] has no right 1o pay off his obligation prior to fts stated maturity date in the
absence of a prepayment clause.” drthun v Breekech 131 A2 105, 106, 320 MY S 2d 638 (NY 1987), The Trustee claims
that section 6.10 of the Indenture (“Righis and Remedies Cumulative™), which states that “every right and remedy shall, ta the
extent permitted by law, be comulative and in addition to every other right and remedy,” requires this Court 1o find the FFIH
Debtors liable for damages under the rule of perfect tender.

g4 In a subsequent apinion, the Momeniive count explained that the perfect tender rule docs not apply if, as was =200 the
case there, the indenture medified the common-law rule. Bench Ruling Tr. 16:19-17:9, fir v WP Siiigones, LLC ol 518
B.E. 740 (Banke S 00N Y 2004) (DKL No. 60).) The Court agrees. Section 6.02 of the Indenture makes payment of the Motes
automatic and mandatory before the Notes® stated maturiiy. This provision dircetly modifies the common-law “perfect tender™
rule, and the Trustee therefore is not entitled 1o damages.

iii. Cluim for denial of right of rescission

L4185, The Trustee also argues that it is entitled to a clim for the denial of the right 1o rescind acceleration, which constituted a
breach of the Indenture giving rise to damages in the wmount of the make-whaole that the Noteholders would have been entitled
to receive iF their contractual right to reseind had been honored. The Coun disagrees.

86, Oversecured creditors have allowed claims for “reasonable fees, costs, or charges™ when those amounts are “provided for
under the agreement . under which such claim arose,” See 11 1150 5S040 The Indenture here does rnot prawide for any
fee. cost, or charge for breach of the purported right to rescind. The Trustee merely gsserls a vague claim for damages arising
oul of its inability to decelerate the Notes.

18187, As several courts have explained, secured claims are not allowed for breach of contract damages unless those damages
are specifically provided for in the Indenture. For example, in Coaniimena! Securiries the lender sought damages for the alleged
breach of a no-call provision. Conr ¥ Sees, Corp v Shengndiah Npreing Home P'ship 188 LR, 205, 215 (W.D.Va L9595y,
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the note at issue did not provide for a make-whele premium upen post-acceleration repayment, but the lender nonetheless
asserted a secured cloim for the adverse 1ax consequences allegedly caused by the prepayment. fu re Vs dvoocs. 217 BR
096, 699 (Rankrs [V WY | 998), The count denied the claim because the dumages seught were nol provided for in the loan
agreement. [l Here, as in Caninentaf and in Ve, the damages sought for the assented breach of the alleged right 1o rescind are
nat set forth in the Indenmire, and they cannot therefore be allowed as a secured claim,

BE. The cascs the Trustee ciles are inapposite. See fi re Bodripie: 629 F3d 136, 141-42 (3d Cir 2000 (finding that
underlying agreement provided for an enforceable siate law claimy fn re Chompro Corp, 439 BRE. 581, 803
LEunkr S DM Y 2010 {noting first the requirement that a elaim must be valid under applicable non-bankrupicy law),

H. Counts 11V of the Complaint
89, Betore the Count are cross motions for summary judgment on the Complaini filed by the Trustee. Having addressed the
relevant factual and legal issues raised by the parties, the Court new turms o the Complaint.

i. Count 1

9. Count [ of the Complaint seeks a declaratory judement that the EFIH Debtors’ refinancing of the Notes constintes a
redemption under section 3.07 of the Indenture requiring paveent of the Applicable Premium as an allowed secured claim.
(Compl 9] 51-57.) The Count has held that where, as here, the Notes were paid following an acceleration under section *201
6.02 of the Indenture arising from a default for the commencement of “proceeding to be adjudicated bankrupt or insolven”
under section &.01(af6)Xi) of the Indenwre, the plain language of the Indenture does not require payment of an Applicable
Premium. The Court has also held that if it were 1o 1ift the awomatic Sty mwnc o dane 1o o date on or before the repayment
of the Motz on June 19, 2014, w allow the Trustee 1o waive the defaull and decelerte the Notes than EFIH's refinuncing
would be an Optional Redemption under section 307 of the Indenture and the Applicable Premium would be due and owing 1o
the nen-settling Moteholders, As a result. were the Court 1o grant reliet from the automatic siay as outlined above, it could enter
Judgment in favor of the Trustee on Count | Thus, the Coun will grant summary judgment in faver of the EFIH Debtors on
Count | of the Complaint without prejudice to the Court’s right 1o reinstate Count | and enter judgment in favor of the Trustee
if, and only if, the Court deems it appropriate vpen entry of an order lifling the automatic Stay, NEnC oro fne 10 3 date on or
brefore the repayment of the Notes on June 19, 2014, to allow the Trustee 1o waive the default and decelerate the Nates

ii. Count 11

91, Count 1 of the Complaint seeks a declaratory judement that the EFIH Debtors” default under the Notes with an intemt o
deny payment of the Applicable Premium requires payment of the Applicable Premium as an allowed secured claim.
{Compl.§Y 55-63.) The Court has held that the EFIH Debtors did not file bankruptcy in an intentional effort to default under
the Indenture so thar the Applicable Premium would not be due, Thus, the Court will enter summary judgment in favor of the
EFIH Debtors on Count Il of the Complaint,

ik Count 111

92. Count 11 of the Compluint sceks a declaratory judgment that the EFIH's Debtors’ denial of the Noteholders' right 1o
rescind acceleration of the Motes under section 6.02 of the Indenture gives rise 1o an allowed secured claim, (Compl.99 66-73)
The Court has held that while the Nateholders have a right of rescission under section 6.02 of the Indenture their attempt 1o
exercise that right was a vielation of the automatic stay, As such, there can be no claim for breach of contract arising from
operation of the astomatic stay. Moreover, secured claims are not allowed for breach of contract damages unless (hose
damages are specifically provided for in the Indenture, which is nol the case here. Thus, the Court will enter simmary
judgment in favor of the EFIH Debtors en Count [11 of the Complgini

iv. Count IV
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of New York's “perfect tender rule™ and denial of the right 1o rescission. (Compl 4% 74-76.) The Court has ruled that the EFIH
Debtars” are entitled to summary judgment on Counts 1-111 {although without prejudice as to Count 1) and there is no claim for
breach of section 3.07(c) of the Indenture’s “no-call™ provision, violation of New York’s “perfect tender rule” and denial of the
right 1o rescission. The sole avenue for relief in connection with the denial of the right to rescission is 10 seek relief from the
automatic stay, which, il granted, might give rise 1o a claim under Count I Thus, the Court will gram summary judgment in
favor of the EFIH Debtors on Count 1Y of the Complaint

*202 1. The Stay-Applicability Motion

94, The parties have also sought summary judgment on the Stay—-Applicability Motion, which requests a determination that the
automatic stay would not bar the Noteholders from rescinding sceeleration or, in the alternative, that the stay should be lifted 1o
give effect of the rescission. The Court has held that the right of rescission is not barred by the automatic stay but the issuance
of the notice of rescission was a stay violation and void ab inirio. The Court has further held that if it were to lift the automatic
LAy, sminte pree fane 1o a date on or before the repayment of the Notes on June 19, 2014, to allow the Trusiee 1o waive the
default and decelerate the Motes than EFIH's relinancing would be an Optional Redemption under section 3.07 of the Indenture
and the Applicable Premivm would be due and owing to the non-settling Moteholders. In that instance, the Court could
reinstate Count 1 of the Complaint, which is why summary judgment on Count [ is being granted in favor of the EFIH Debtors
without prejudice. Finally, the Counl has held that a genuine issue of material fact exists as 10 whether the Trustee can establich
cause 1o 1ifl the sutomatic stay, Thus, the Cournt will grant summary judgment, in par. in faver of the EFIH Deblars on the
Stay-Applicability Motion in that the automatic stay is applicable and the issuance of the notice of rescission was a stay
violation. The Court will not grant summary judgzment in favor of either pany on the Stay-Applicability Motion on the issue of
whether the Trusgtee can establish cause exists to lift the automatic stay,

IV, CONCLUSION

95, For the reasons and 1o the exient set forth above, the EFIH Debtors’ motion for summary judgment is granted, in part, and
denied, in part, and the Trusiee’s motion for summary judement is denied in its entirety. Summary judgment is enered in favor
of the EFIH Debtors on Counts [-1V of the Complaint, provided, however, that entry of summary judzment on Count | of the
Complaint is without prejudice, summary judgment is entered, in part, in favor of the EFIH Debtors on the Stay—Applicability
Motion, and summary judgment is not entered on the Stay- Applicability Motion solely to the issue of whether cause exists to
lift the automaric siay.

26, An order will be issued,

All Citations

F2TB.R. 178

WESTLAW @ 2018 Thomson Reuters. Mo claim o original U.S. Government Works, 1

In re Energy Future Holdings Corp., 527 B.R. 178 (2015)

Footnotes

1 The Court hereby makes ihe following findings of fact and condlusions of law pursuant to Fed, R Bank, P_7052, which

i5 applicable to this matler by virtue of Fed B Bankr P 9014, To the exlent any findings of fact constiute conclusions
of law. they are adopted as such. To the extent any condusions or law constitule findings of fact, they are adopied as
such,

i Capitalized terms in the Inlroduclion and Procedural History section not otherwise defined in this section are defined
below.



I

e

s

AMERICAN BANKRUPTCY INSTITUTE

LWL PSR £, L U LR N

References in this opinlon to 001" without further description, shall refer to docket enfries in this adversary
procesding, Mo, 14-50363

Deposition transcripts referenced herein are cited as "Deponent Tr, Page:ling”

See Horton Tr. 12512-136:23, 151231 S2:22, 162:15-24, 17612-177:15, 1B16-17: Keglevic Tr. 153:3-8,
162: 2316318, 174:22-175:8, 207:13-208:1; Horton Ex. 13 (Ocl. 18, 2012 dealer manager agreement) al 0018, 0030
(EFIH representation that il is solvent): Keglevic Ex. 9 (EFIH Dec. 21, 2012 dealer manager agreement} al 9706 (EFIH
representation that it is solvent); Horton Ex. 14 (Feb. 2013 presenlation) at 2554 (referring to a “selvent” EFIH); Horlon
Ex. 15 {March 2013 presentation) at 5802 (same)

Mo 14-10879, 0L, 859 (DIP Financing Order) Y] 12 {directing Trusiee 1o reduce Moles in customary mannar following
payment].

A secured claim s allowable only if, in the firsl instance, it is “provided for under the agreement ... under which such
claim arose.” 11 U.S.C. & S0E(b); see o § 502(b); HSBRC Fank USA NA v Cotwne Corp, Mo Q73088 2010 W
SBI5200, a1 6 (3.0 WY, Sept 15, 2010} {cling Travelers Cas & Sur. Co_of A, 540 1.5 443 480 127 S Gt 1190
167 | Ed 24 178 (20071},

Because this Courl does not find that an embiguity exists, it is not necessary 1o consider the guestion whether the

Indenture need to be construed against the EFIH Deblors. Wallace v 600 Pardoers o BB N.Y 2d $43, 634 MY S 2d
860, 658 NE2d 715 717 (1995) ("The rules governing the construction of ambiguous contracts are not triggerned

unless the cour first finds an ambiguity.™)

The Trustee cites 1o | i nfiria, 17 W.Y.3d 250 978 MY, ;
[2011] fer the proposition thal absent specific language indicating that the parties intended for 3.07(c) ta terminate
upon acceleration. section 3.07(c) still applies afler acceleration, This is nol the law. In AML Capital the Second Circui
stated thal Asgenlina had not peinted 1o any language indicaling Ihat the biannual interest payment terminated upon
acceleration of the debt. /g at 263 1t did nol slate that there must be specific language indicaling that the parties
intended for a provision fo lerminale upon accelerafion,

See afzo Fed K Civ, P S4(a) ("Definition; Form, ‘Judgment’ as used in these niles indudes a decree and any order
from which an appeal Bes.”); Black's Law DHclionary 970 (10th ed20714) ( ‘judgment” means “[a] courl's final
determinalion of the righls and obligations of the parlies in a case. The term judgment includes an equitable decres
and any order from which an appeal lies.”),

Mesfeaver, even were the aulomatc stay a judgment under section 8.02 of the Indenture, the automatic slay can

always be lifted. In that case, rescission would no longer conflict with a judgment of the Court because the
slayfjudgment would simply cease 1o exist,

© 2018 Thomsan Reuters. No claim to original U S, Government Works 1

In re Energy Future Holdings Corp., 527 B.R. 178 {2015)

© 2018 Thomson Reulers. No claim to original U.S, Government Works 1

In re: Energy Future Holdings Corp., 527 B.R. 178 (2015)
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2. In re Energy Future Holdings Corp., 539
B.R. 723 (Bankr.D.Del. 2015)
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In re Energy Future Holdings Corp., 538 B.R. 723 (2015)
61 Bankr Ct.0Dec. 200

& 2018 Thomson Reuters, No claim to onginal U.S. Governmenl Works. 1

In re Energy Future Holdings Corp., 538 B.R. 723 [2015)
&1 Bankr.Ct.Dec. 200

™ KevCite Red Flag - Severe Megative Treabmenl
Reversed and Remanded by [p e Ciergy Fotume Hieldimgs Corp. 3ed CirdDel b Nevensher 17, 2006
550 B.R. 723
United States Bankruptey Court,
D, Delaware,

In re Energy Future Holdings Corp., et al., Dehtars,
Computershare Trust Company, N.A. and Computershare Trust Company of Canada, as Indenture Trustee,
Plaintiff,
V.

. and EFIH Finance Ine., Defendants.
Bankruptey Case No. 14-10979 (C55) (Jointly Administered)

Adversary Proceeding No. 14-50405 (C55)
|
Signed Octoher 28, 2015

|
As Amended October 2g, 2015

Synopsis

Backgrouwnd: Trustee [or second lien noteholders sought detennination that, due to debtor’s partial payment of nodes that had
been aeceleruted dee o its bankruptey filing, noteholders” night to make-whole or prepayment premium had been triggered.
Parties cross-moved for summary judgment.

[Haolding:| The Bankruptcy Court, Christopher 5. Sontghi, )., held that, under New York law. trust indenture did not clearly
and explicitly require payment of applicable prepavment premium upon partial payment of notes which had been accelerated
due ta issuer's bankruptey filing.

Debror’s mation granted: trustee’s motion denied.

West Headnotes {10)

i Contracts

Language of contract
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te determine what the parties intended.

Cases that cite this headnote

Conlracis
wistence of ginbiguny
LUnder New York law, contract is not ambiguous

mercly because the pamies offer different
constructions of same term,

E' " Il'!i'i;' ]i !..IJ,.

Conlracts
e Laneugoe

Under New York law, best evidence of what
parties fo wrillen agrecment intend is what they
suy in their writing,

ol ] chlis thps

Contracts
General and specific words and clauses

Under New York law, to extent that there is
inconsistency between a specific and general
provision of centract, the specific controls,

Cases thal cite this headnote

Contracts
Constrpction gs a whole

Under New York law, count’s reading of contract
should not render any portion meaningless,

¥, VLl ]

Cxpress declaration as to nature of provision

Under New York law, languaze in loan
agreement  requinng a  make-whole  or
prepayment premium  generally should not be
interpreted as entitling lender 1o prepayment
consideration  following  hormower's  defaulr,
uniless loan agreement expressly so requires,
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o Damages
Express declaration os (0 nature of provision

Under Mew York law, while language in loan
agreement  reguiring 3 make-whole o
prepuyment premium gencrally should not be
mterpreted a5 entitling  lender 1o prepayment
consideration  following  borrower's  default,
partics may agree thar even after default and
acceleration, or when bomower's prepayment is
atherwise involuntary, an amount equivalent o
prepayment consideration may nevertheless be
due; howewver, parties’ agreement must  be
express and must define the parameters of
borrower’s obligation to pay a make-whole or
prepayment premium in event of default and’or
acceleration,

L onstruction of Stipulations

Under New Yook law, if loan agreement
explicitly requires payment of make-whole or
prepayment  premium  cven  after  borrower's
default and'or aceeleration of loan, then coun
will review contract’s terms to determine whether
the amount due is unenforceable penalty.

!'-: s5 that ciie th -h!. ilDi'[E

= Damages
Cerlgin

Under New York law, prepayment preminm is
enforceable when: (1) actual damages may be
difficult to determine, and (2) the sum stipulated
is not plainly dispropenionate o the possible
loss.

ses that cite this hepdnog

Under New York law, trust indenture did not
require  payment of applicable  prepayment
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filing, where trust indenture, by its terms, did not
clearly and expressly require pavment of such a
preminm except upon oplional redemption off
nates prioe o maturity, und further specificd tha
notes would be accelerated automatically in event
that issuer filed for bankruptey with no indication
that such acceleration would migger issuer’s
obligation for prepayment premium;  while
provision of trust indenture dealing with defauh
specified that, in the event thereof, all principal
and premium, if any. interest would be
immediately dve and pavable, this was not
sufficiently  clear  to  require  pavment of
prepayment premium upon partial payvment of
notes that had been accelerated and could no
longer be prepaid.

| Cases that cite this headnale

Altorneys and Law Firms

*724 Laura Davis Jones, Pachulski Stang Ziehl & Jones LLP, Wilmington, DE, for PlaintifT.

Jason M, Madren. Taler 0. Semmelmgn, Richards, Layton & Finger, P A, Wilmington, DE, for Defendants.

MEMORANDUM OPINION-

Christopher 5. Sontchi, United States Bankruptey Court

Computershare Trust Company N.A. and Computershare Trust Company of Canada are the indenture trustee (together, the
“Second Lien Trustee™) for the 11% Senior Secured Second Lien Notes due 2021 and 11.75% Senior Secured Second Lien
Motes due 2022 Pursuant to the Indenture dated April 25, 2011 and the *725 First Supplemental Indenture daed February 6,
2012, Energy Future Intermediate Holding Company LLC and EFIH Finance Inc. (together, “EFTH™) isswed $406.392 000 of
2021 Second Lien Motes and £1.750 billion of 2022 Secend Lien Notes. Pursuant to the Second Lien Indenture and the
Bankruptcy Code, the Second Lien Trustee timely filed Proofs of Claim Mo, 7486 and 7487,

On April 29, 2014 Energy Future Holdings Corp, and a number of its affilistes and subsidiaries, including EFIH.- filed for
bankruptey in the District of Delaware, Nine months after filing, EFIH sought Court approval 1o use its remaining DIF
financing o pay £750 million of principal and acerued interest under the Second Lien Nows.” The Coun approved the Pamial
Paydown, and the Second Lien Notes were partially paid on March 11, 20015, Through the Amended Complaint, the Second
Lien Trustee asseris a claim on behalf of the holders of the Second Lien Motes against EFIH for EFIH's failure 10 pay the
“Applicable Premium,” which the Second Lien Trustee claims became due when EFIH made the Partial Paydown. The Second
Lien Trustee also seeks a number of declamtions: in particular, the Second Lien Trustee asks the Count to rule that any future
paydown of the Second Lien Notes prior to their Call Dates will give rise to a secured claim for the Applicable Premium,

BACKGROUND

The Debtors filed for bankruptcy on the Petition Date, citing both liguidity concemns and a need to restructure (heir ongoing
operations. EFIH is a subsidiary holding company of the lead debtor, Energy Future Holdings Corp. EFIH's primary asset is its
equity interests in Oncor Electric Delivery Holdings Company, LLC,» which, through its subsidiaries, operates the largest
electrical distribution and transmission svstem in Texas. The equity in Oncor is also the sole source of collateral for the Second
Lien Notes,

Betore filing, EFIH had already sought and begun negotiations with a DIP lender and sought approval for DIP financing in its
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First Lien Trustee filed an objection to the DIPF Motion and on May 14, 2015, filed an adversary proceeding in this Court. The
First Lien Trustee argued, in part, that (i) an Optional Redemption would ocour when the Notes were repaid, (i) the EFIH
intentionally defaulted by filing bankruptey in order to avoid paying the Applicable Premium and (i) the repayment would be
a breach of the Noteholders” right to rescind the Notes” seceleration.™ On June 16, 2014, the Second Lien Trustee filed this
adversary action, secking declaratory judgment on the same issues in regards (o the Second Lien Notes. After the parties
entered into cerain apreements preserving their rights for judicial relief, the Court approved both the DIF Maotion and the
pavdown of the First Lien Motes.

*726 EFIH later decided not to pursue a second round of DIP Financing. Instead, EFIH filed a motion on February 12, 2015,
requesting the Court’s approval 1o use a substantial portion of the remaining [P financing to pay down the Second Lien
Motes. The Secend Lien Trustee timely objected and, after the parties agreed to certain reservations of rights and remedies, the
Court approved (he Partial Paydown on March 10, 2005, On April 13, 2015, the Second Lien Trustee filed its Amended
Complaint in this adversary proceeding. On July 17, 2015, EFIH filed 3 motion secking summary judgment on Coums -V
and IX=X of the Amended Complaint. On August 13, 2013, the Second Lien Trustee filed its opposition to EFIH"s motion and
a cross-motion sceking summary judgment on Counts 1=V, IX=X and X111 of the Amended Complaint,

THE FIRST LIEN MAKE-WHOLE PROCEEDINGS

Meanwhile, the First Lien Trustee's adversary action against EFIH proceeded at full steam. EFTH and the First Lien Trusiee
filed cross-mations for summary judgment on February 13, 2015, Afier a hearing on March 16, 200 3—and review of the First
Lien Indenture and govemning law—rthe Court issued its findings of fact and conclusions of law on March 26, 2015 and denied
the First Lien Trustee's motion for summary judgment while granting, in part, EFIH's cross-motion for summary judgment. ™

In so doing. the Court found that (i) EFIHs bankreptey filing was not an intentional default under the First Lien Indenture, (ii)
EFIH’s bankruptey filing caused an amomatic acceleration of its Obligations under the First Lien Indenmire and (iii) under the
plain language of the First Lien Indenture, EFIH's repayment of the First Lien Notes did not meet the conditions necessany for
an Applicable Premium o become due.= The Counl further held that the First Lien Trustee™s attempd to waive EFIH's defaul
and rescind the aceeleration of the First Lien Notes would violate the automatic stay = Afler additional briefing and a hearing,
the Coun found that cause did not exist wo lift the automatic stay mere pro fene 1 allow the First Lien Trustee to waive EFIH's
defaulh and decelerate the First Lien Notes.~

Except as noted below, the relevant provisions of the Second Lien Indenture and the First Lien Indenture are substantially
identical. Under New York law, if a document or writing is complete, the Court need not look “outside the four comers™ of the
document in determining the parties’ mtent.> The Count therefore incorporates its prior interpretation of the First Lien
Indenture= to the Second Lien Indenture under examination here, except as 10 § 6.02 of the Indenture, in which the Second
Lien Trustee has identified a texieal difference between the First Lien Indenture and the Second Lien Indenture.

727 DISCUSSION

AL Standard for Summary Judgment
Lederal Hule of Civil Procedure 56 is made applicable w0 these adversary proceedings by Fodorul
Procedure 7056 and directs that summary judgment should be rendered if the pleadings, the discovery and disclosure materials
om file, and any affidavits “show that there is no genuing issue as to any material fact and the movant is entitled o judgment as
a matter of law, ™= Summary judgment is desipned “to avoid trial or extensive discovery if facts are settled and the dispute tms
on an issue of law. "=

Meither party before the Court has raised a genvine dispute of a material fact or expressed a need for more discovery. The
questions before the Court are purely legal in nature. Summary judgment is therefore appropriate at this stage =

B. Contract Interpretation Under New York Law
WG nder Mew York law, which governs the Second Lien Indenture,~ the Cournt need not lock “outside the four comers” of a
complete document 1o determine what the parties intended. = Here, neither party has alleged that the Second Lien Indenture is
an incomplete document, so it is not necessary 0 reson o extrinsic evidence w interpret it. Moreover, neither pany contends
that any term in the Second Lien Indenture is ambiguous—instead, each party relies on its own “plin reading” in reaching
competing results. A contract is not ambigwous merely because the parties offer different constructions of the same term.= The



AMERICAN BANKRUPTCY INSTITUTE

L1 Blaying reached the conclusion that the Second Lien Indenture is unambiguous, the Court relies on long-recognized
canons of interpretation to determine its meaning. First, “[t]he best evidence of what parties to a written agreement intend is
what they say in their writing.”= Second, should there be an inconsistency between a specific and general provision of a
contract, the specific controls.= Third, “[a] reading of the contract should not render any portion meaningless.”=

*728 C. The Partics® Positions
The Second Lien Trustee argues that the inclusion of the phrase “premium, if any,” in § 6.02 of the Second Lien Indenture can
only be interpreted as requiring the payment of a make-whole premium upon acceleration. Because this phrase was not in §
6.02 of the First Lien Indenture, the Second Lien Trustee argues, the Court’s interpretation of the First Lien Indenture is not
applicable here.

In response, EFIH argues that the “premium, if any” language cannot reasonably be read as requiring a make-whole upon
acceleration. EFIH further asserts that even if this were a reasonable interpretation, New York law and precedent both require a
provision providing for a make-whole payment be in express, specific language and that the phrase “premium, if any” cannot
be considered express and specific enough to meet this burden.

D. Make-Whole and Prepayment Premiums
Lol 171 181 Blag 4 general rule regarding make-whole or prepayment premiums, “a lender is not entitled to prepayment
consideration after a default unless the parties’ agreement expressly requires it. This is because prepayment provisions
generally address the consideration to be paid when the borrower voluntarily prepays the debt. but after a default the
borrower’s repayment is neither voluntary nor in the nature of a prepayment.”= However, parties may agree that “even after
default and acceleration, or where the borrower’s prepayment is otherwise involuntary, an amount that is eguivalent to
prepayment consideration may nevertheless be due.”= However, the parties’ agreement must be express and the terms of their
agreement must define the parameters of the borrower’s obligation to make a make-whole or prepayment premium in the event
of default and/or acceleration.= If the language is explicit,
[c]ourts review prepayment consideration terms that are triggered by default and acceleration under the
standards applicable to liquidated damages. That is, courts consider whether the amount due is an
unenforceable penalty.=

#729 As the Second Circuit has explained, a prepayment premium is enforceable “where (1) actual damages may be difficult to
determine and (2) the sum stipulated is not “plainly disproportionate’ to the possible loss.”™*

E. The Applicable Premium is Not Due Under the Terms of the Second Lien Indenture.
Upyrsuant to the terms of the Second Lien Indenture, the Court must determine whether an Applicable Premium is due. As
the Second Lien Notes were automatically accelerated as a result of the Debtors’ bankruptcy filings, the Partial Payment of the
Second Lien Notes was not an optional redemption nor will any future payment be an optional redemption. As this Court stated
in relation to the First Lien Notes, which is also applicable herein:
When the EFIH Debtors filed for bankruptey, the Notes automatically accelerated and became due and
payable immediately. Under New York law, a borrower’s repayment after acceleration is not considered
voluntary. This is because acceleration moves the maturity date from the original maturity date to the
acceleration date and that date becomes the new maturity date. Prepayment can only occur prior to the
maturity date. and acceleration, by definition, advances the maturity date of the debt so that payment
thereafter is not prepayment but instead is payment made after maturity. Once the maturity date is
accelerated to the present, it is no longer possible to prepay the debt before maturity. Acceleration
therefore does not trigger the Trustee's right to prepayment consideration under the Optional
Redemption provision. Thus, the Trustee’s claim that the EFIH Debtors’ repayment was an optional
redemption must fail.~

There is nothing in the Second Lien Indenture that would lead the Court to a different conclusion. The Partial Paydown was not
“optional” as the Second Lien Notes were accelerated under the terms of section 6.02 of the Second Lien Indenture. According
to the terms of the Second Lien Indenture, the Applicable Premium is not due. Thus, even if the Court found that the language
“if any” (as discussed infi'a ) refers back to sections 3.07(a) and 3.07(d) of the Second Lien Indenture, there would be no
premium due pursuant to the terms of the Second Lien Indenture.
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Second Lien Trustee asserts that language in the accelertion provision provides for payment of a make-whole premium {in
addition to principal, interest, ete.) upon antomatic acceleration. The Second Licn Trustee asseris that the aceeleration clause
language in the Second Lien Indenture differs from the First Licn Indenture—and these additional 9 words ereate the obligation
to pay the make-whole upon acceleration. As compared 1o the acceleration clause in the First Lien Indenture, the Second Lien
Indenture states, in pant (differing language is bolded):

[1In the case of an Event of Default arising under elause (6) or (7) of Section 6.01(a) hereof, all principal

of amd preminm, i any, interest (including Additional Inerest, if any) and ey other mometony

abligarions on the outstanding Notes shall be due and payable immediately without further action or

notice. =

Thus, the Count must detenmine whether these additional 9 words create the obligation 1o pay a make-whele premium after
acceleration.

The Bankruptey Coun for the Southem District of Mew York examined virtually identical language in Momentive = The
language in the Morrenrive 's indenture was as follows: * I an Event of Default specified in Section 6.01(f) or () with respect
o MPM [which includes the debtors” bankruptey] occurs, the principal of, premium, il any, and interest on all the Notes shall
ipso facto become and be immediamely due and payable without any declaration or other act on the part of the Trustee or any
Holders.” ™= In Mamemive. Judge Diain held:
[T]r i “well-settled law,™ that, unless the parties have clearly and specifically provided for pavment of a
make-whale (in this case the Applicable Premium), notwithstanding the acceleration or advancement of
the original maturity date of the notes, a make-whaole will not be owed. Such language is lacking in the
relevant sections of the first and 1.5 lien indenmires and notes; therefore, they do ned create a claim for
Applicable Premium following the automatic acceleration of the debt pursuant to Section 6.02 of the
indentures.~

Thus, the Memenrive court held that the “premivm, if any™ 10 be paid upon prepayment was not specific enough 1o meet the
specificity requirement of New York law in order for the make-whole or prepayment claim o be payakble post-acceleration.™
Judge Drain continued 1o state that even if the =i any” language referred buck 10 the actual provisions of the indenture that
provides for a specific premium, those premium provisions do not sufficiently provide for payment afier acceleration under
Mew York law.~

The Momentive court stated that there are only two ways © receive a make-whole upen acceleration under Mew York law: (i)
explicit recognition that the make-whole would be payable notwithstanding the acceleration, or (i} a provision that requires
=721 the borrower o pay o make-whole whenever debt is repaid prior 1o the arigimel maturity = As discussed mifFa, the
relevant language in this case is identical to that in Mowrervive and does not explicitly provide for payment of the premiums
netwithstanding aceeleration nor does it provide for payment of the make-whole any time prior 1o the original due date.

The District Court for the Southern District of New York affirmed the bankruptcy coun’s holding in Momentive holding that
the language “premium, if any™ was not sufficient to create an “unambiguous right 10 a make-whole payment™= This Court
fully endorses and adopts the halding in the Momentive cases,

The Second Lien Trustee altempts to distinguish Momenrive because Judge Drain likened “if any™ to other belt-and-suspenders
catch-ull provisions in other New York cases, where the rale of “catch-all™ in the Second Lien Indenture is played by the “and
any other monelary obligations™ provision — thus, according 1o the Second Lien Trustee, the phrase “premium, il any™ in this
case refers Lo the applicability of the call premium for payments made afier the maturity date. This distinction fuils for several
reasons: (i) the Sccond Lien Indenture is not specific or explicit about the payvment of any premivm upon automatic
acceleration; and (if) i any™ means that the premium may not be due o all.

The Second Lien Trustee also advances the argument that “premium, if anv™ must be “specific” because the Second Lien
Indenture would not contain two “catch all” provisions. However, legal documents such as the Second Lien Indenture often
contain redundant language and “mere redundancy of words is not s0 unusoal as to justify the coun in giving an interpretation
tio the contract which its words do not impon.”=

In another example similar ¢ Momentive, in fo re Solutia fuc the bankraprey court found the language of “premium, iF any™
insufficient and lacking in “explicitness that would be expected in a typical post-acceleration yield-maintenance ¢lause.™
Similarly, in fo g AME Corp, the bankruptey count held that it “reads *if any” 10 mean that payment of the Make-Whole
Amount is net astomatic and there are some circumstances under which @ Make-Whole Amount will net be pavable.™

These cases should be compared to Mot caiy £ 4 Mistagf mld m[..,{. .|f|. chgmis, wherein the courts held that the contractual
language was explicit, In X ; ] : rrdty Assoctoyes the coun reviewed the following
language in the loan agreement (relermred to below as the* ‘\lm ¥

“Bomrower shall have the right, upon thirty (30} days advance wrinten notice, beginning December 15, 2003 of paying this

crtinvesiern M
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prepayment. In the event of a prepayment of this note fellowing (i} the occurrence of an Event of Default ... followed by the
aceeleration of the whole indebtedness evidenced by this note ... such prepayvment will constitute an evasion of the
prepavment terms ... and be deemed to be a voluntary prepayment ... and such pavment will, therefore,... include the
prepayment fee required under the prepayment in full privileps recited above "=

The Nerphwpstern Mutpgl court held: “When a clear and unambiguous clause which calls for pavment of the prepayment
premium or 4 sum equal thereto, at any time after defaull and acceleration is included in the loan agreement, such clauze is
analyzed as liquidated damages and is generally enforceable ™ The Nortinvestrn Mol court found that the critical language
in the subject clause is “in the event of prepayment™ and “evasion.”™= The Nortbu eafers Mgl court held:
the subject clause eliminates the need 10 prove that prepayment after acceleration is an intentional
avoidance of the premium, as prepayment after aeceleration is “deemed” voluntary and an avoidance
The cliuse efoes ned, however, contain langnage indicating prepavment application in forcelosure,
redemprion or any other pavmend, 10 the word “prepayment” in the subject clause was intended 1o
include “redemplien” in the context of foreckosure, it would be expressly included. as was done in the
aforementioned examples.=

Thus, the court ultimately found that the prepayment premium was only rebevant after an attempl at prepayvment after a defauh
and acceleration but prior to commencement of a foreclosure action; thus in Metineesesng Ml as it was a foreclosure
action, the prepayment premivm was nod recoverable.” Thus, even though the language in Movcinwvessrn Aurpal was maore
specific than the Second Lien Indenture language, the Nerthwesiern Vwiwal court oltimately held that the language lack
specificity in a foreclosure context and, therefore, did not allow the premium,

Similarly, in frg Dt £ ; . the defauh provision in the note ol issue stated:
then, at the option of the h-uldur uf any Mote, exercised by written notice w (UM & M), the principal of
such Mote shall forthwith become due and payable, together with the interest accrued thereon, and, o the
extent permitted by law, an awomn egual fo the pre-pavment charge that would be payvable if (LA & A
were pre-paving sweiht Note af the time purspant to ' 8.2 hereof =

The Second Circuit held that this liquidated damages provision in the agreement was valid under New York law as it was a
loan agreement between sophisticated parties for a large sum of money and the amourt stipulated was “not plainly
disproportionate to the possible lass."= Again, however, as distinguished from this case, the contractual linguage was specific
reganding the amount of the pre-pavment *733 charge and specifically referring 1o the calculation thereof in the note. Here. the
Second Lien Indenture states “premium, if any™ without any additional language referring 10 the amount of such premium or
what type of premiuwm being sought.

The Second Lien Indenture does not provide specifically for a pavment of a premium upon aceeleration, nor does it refer back
Lo specific sections of the Second Lien Indenture. As such, and for the reasons s¢l forth in Momentive, the Court linds that the
Second Lien Indenture’s acceleration clause is unambigueous, insufficient and lacking in expliciiness regarding whether a
make-whole premium is due upen an event of defaull, Thus, after acceleration, the Second Lien Trustee does not have a valid
claim for the Applicable Premium.

G Conelusion

For the reasons set forth above the Court will grant summary judgment for EFIH on Counts 1-1V and X=X of the Amended
Complaint. Counts V-VII of the Amended Complaint are identical in form and substance 1o claims brought by the First Lien
Trustee on which the Court found summary judgment for EFIH.~ Because the Second Lien Trustee has failed to raise any
material disputes of fact that would differentiate its claims from the First Lien Trustee’s claims, the Court hereby incorporates
and applies its previous ruling” and will gram summary judgment in favor of EFIH on Counts V-¥II of the Amended
Complaint. The question of the Trustee’s fees and expenses and “interest on interest™ were not the subject of EFTH"s motian
and therefore Counts V1L X1 and X11 of the Amended Complaint survive summary judgment. The Court will deny the Second
Lien Trustee's motion for summary judgment in its entirety.

An order will be issued,

All Citations

539 B.R. 723, 61 Bankr.Ct.Deg, 200

STLAVW @ 2018 Thomson Reuters. No claim to anginal U8, Government Works i
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In re Energy Future Holdings Corp., 539 B.R. 723 (2015)
61 Bankr.Ct.Dec. 200

Faatnoles
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This Memorandum Opinion constitules the Court’s findings of fact and condusions of knw pursuant lo Fed 5 Bank P
7052 The Count has subject malter jurisdiction over this confesled matter pursuant 1o 28 U.S C. § 157 and 1334, This
i5 8 core proceeding pursuant to 11 U.S.C, 157(b)2). Venue is proper pursuanl o 28 U S C & 1408 and 1409, This
Courl has the judicial power to anter a final order.

Respectively, the “2021 Notes” and "2022 Notes.” Tegelhear, the “Second Lien Notes
Tegether and with all supplemeants, amendmants, and exhibits, the “Second Lien Indenture,”
The “Petition Date.®

Collectively, the “Dabtors

The “Partiad Paydosn.”

Together, with it direct and indirect subsidianies, “Oncor.”

The “DIP ktolion
ferwE N lii Hipdgiin i Hgidin T
L&Jﬂ&aﬂﬁmiﬁjﬁ CEEHL.
I _an 202
fo. g 18384,
it
v _Ena wrer i i ir ; in Futerre Holdin i 533 BR
106, 110-11 (Bankr D.Del 2015) ("EFH I "},
WW.W Assoc, Inc v, Gigncontien 77 WY 2d 157 565 NY.S2d 440 566 N E 2d 630, 642 (19901 see also 55
Assocs v NY Job Dev Auth 298 NY.2d 20 744 WY 5.2d 3068 T71 WNE2d 240, 242 (2007} (applying same
principle).
FH lal 1 7.
Fed R Civ P S6ia); see also [n i Delta Mills, inc_ 404 BR_95, 103 (Banke.D Del 2009).
M R 1
Magarg Fronter Trangd Melro Sys, e v Crify of Ege, 212 A D 2d 1027 823 NY.S.2d 33 (1995) ("Where the

contract is unambiguous on s face, it should be construed as a matter of law and summary judgment is

appropriate.”)); Grean Mach Com v Fusch Am jog G, Mo CIV, A 883048 2000 VW 1003217, at ‘6 (ED Fa
Aug. 24, 2001] CWhether a contract provision i ambiguous is a guestion of kaw for the courl”), affd sub nom. Green
M .

1_ oW ~ IS, i F

Second Lien Indenture at § 13.08 “Governing Law,” attached as Exhibid A 1o the Amended Complaint.
WO W Assoc, 565 M Y.S Zd 440, 566 N E Zd ol 642
Savers v Rochester Tal Com Supp. Mamt Pansian Plan, 7 F 3d 1091, 1095 (2d Cir 1993).
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g 1 hd 2d 17 I { . Waldmpn v. New Phone
Cimaengions, inc, 109 A D gd 702 487 N.Y S 2d 20, 31 (MY App.Div 1685).

See Bogl Sav, Boank v smmnﬂ- BMY .;d 318 834 N.Y.S 2d 44 E&'; N.E 2d 1210, 1213 {(2007) {qmtalnn marks and
citations omitted); 1 I MY App Div 1080
{"Contracts are also bu be interpreted 1o avoid inconsistencies and to give meaning 1o all of its terms.").

Inre 8 Sige Howse, [LC 451 B R 248, 268 (Bankr E D NY 2011) ofd sub nom. LS Oank Mat Asso v S Sige
House [LC Mo 11-CV-—4136 ARR, 2012 WL 273119 (E D.MY, Jan, 30 2017} (citations omitted). Sae also Energy
ﬂm&mmw ["Under New York law, an indenture must contain express language requiring
payment of a prapayment premium upon acceleration; otherwise, it is nol owed."); and MSC! 2007-10 18 Retail 5654
LLE v Draend No 114=-CV-2R7 2015 WL 1468435 at *3 (S D.Ohio Mar 30, 2015 ("Upon delault and the
acceleration of the loan, the maturily date advances and any subsequent payment is no longer considered a voluntary
prepayment, The lender forfeils the collection of a prepayment premium in such a scenario unless the parties’
agreement conlains a ‘clear and unambiguous’ clause requinng paymenl of the prepayment premium upon default and
acceleration. This general rule created the problem that a borroweer might actually intentionally detaull to acgure the
rght 1o prepay without penalty, so lenders began including provisions in loan documents o ensure the prepayment
penally would be enforceable after defaull ") (citations omitted)).

£ Side Howse 451 B.R_ at 264 (citetions omitted).

Id. a1 270,

Id {helding morigage lender's claim for a post-default, post-acceteration prepayment premium, pursuant 1o "escape
clause n morgage documants that prohibited debtor from evading prepayment fee by lendering full amount of detd
post-foreclosure, had to be disalowed; because the debtor, in propasing to pay modgage dabd over time in plan of
regrganization, was nol lendenng full amount of debt, and was not attempling to prepay this accelerated debt )

ﬁ?d F 2d 'I'!-d 142 r?d Cir 19&21

EFH [ al 195 {cifations and guotations marks omitled).

See [n re MPM Sicones, LLC, No. 14-Z350 14 WL 44 3 affd, 531

BE. 321 (S.0DNY 2015) (hereinafler, "Momenlive”)
Al oral argument, the Second Lien Trustee presented an argument that appears lo differ subtly but significantly from
its primary argument in the brieling. Rather (han assert thal § 6.02 causes the make-whole premaum (o become due
upon acceleration, the Secord Lien Trustee appears 1o be rehashing the primary argument made by the First Lien
Lenders in their attempt (o receive a make-whole premium: namely, thal even though § 6.02 accelerated the First
Lien WNotes, the Partial PFaydown still congtituted a “redemption” under § 3.07. The Second Lien Trustee argues hat
the change of language in § 6.02, namely the presence of the phrase “premium, if any,” makes this argument more
credible than it was when the Court considered and rejected it during the First Lien procesdings,
The Second Lien Trustee's asserion is incomect. As EFIH's counsel summarized, # appears the Second Lien
Trustee is gsking the Court o embrace a new principle of law: that "unlass acceleration clearty extinguishes the
prepaymenl provision, thal provision continues in full foroe post-acceleration.” As the Count found in the pravious
preceding, however, the plain language of § 3.07 is that only prepayment creates an obligabion in EFIH lo pay an
“Applicable Premium.” Because § 602 accelerated the Second Lien Motes when EFIH declared bankrupicy,
therefore, the Partial Paydown did not constilute a prepayment,

Second Lien Indenture § 5.02 (emphasis added).

2014 W1 4436330 supva

I itk

I @l "4 (citalions omilled).

fd "1
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WS Bank Trust NA v Amencan Airknes, Ine (In re AMR Corp ), 485 BR, 279, 303 (Bankr SODNY ) aTd, 730 F 34
B8 (2d Cir 2013) eet. demied sub mom, LS. Bark Trysl Mal dsen ¢ AMR Comp, — U5 —— 134 5.1 1888, 1EB
LEd 2d 913 (2014).

I

a2 Mw Mut Life Ins Co v ifminndale Bealy Aseociates, 11 Misc.3d 850, B16 N Y S 2d 831, B33-34 (Sup 0L 2006)
(quoting the Naote a1 isswe in the case; emphasis supplied in Nole)
44 Id. al B35 (cilabons omilted).
5 o an 839,
i ld iemphasis added).
47 It 83640,
48 Liniferd Merchants ano Mfrs, G674 F 2d at 140 {(emphasis agded; foolnole and clations omiled).
42 If_a] 143 (imernal quolation marked omitted).
B EEH | at 196200
1 I - A
AESTLAW @ 2018 Thomson Reuters. No claim to original U.S. Govermment Works, 1

In re Energy Fulure Holdings Corp.. 539 BE.R. 723 {2015)
&1 Bankr.CLDec. 200

AESTLAYY @ 2018 Thomson Reudlers, No claim to original U.S. Gavernment Warks 1

In re Energy Future Holdings Corp., 532 B.R. 723 (2015)
61 Bankr.ClDec. 200

End of Document € 2018 Thomson Reulers. No claim lo onginal US. Govemmen] Works

NVESTLAW & 2018 Thomson Reuters Mo claim to original U.S. Government Works. 1
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3. In re Energy Future Holdings Corp.,
842 F.3d 247 (3" Cir. 2016)
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In re Energy Fulure Holdings Corp.. 842 F.3d 247 (2016)
63 Bankr Ct.Dec. 95

€ 2018 Thomson Reuters. Mo claim to origingl U.S Government Works. 1

In re Energy Fulure Heldings Corp., 842 F.3d 247 (2016}
63 Bankr Ct.Dec. 85

42 Fad 247
United States Court of Appeals,
Third Circuit,

IN RE: ENERGY FUTURE HOLDINGS CORP., a/k/a TXU Corp. a/k/a TXU Corp a/kfa/ Texas Utilities, ctal.,

Dehtors
Delaware Trost Company, f/k/a O . Any -, as Indenture Trustee, Appellant
v.
Energy Future Intermediate Holding Company LLC: EFIH Finance Ine.; Ad Hoc Committee of EFIH Unsecured
MWotcholde

In re: Energy Future Holdings Corp., a/k/a TXU Corp. a/k/a TXU Corp a/k/a Texas Utilities, et al., Deblors
Computer Trust Company, NA & Computershare Trust Company of Canada, Appellants

V.
Energy Future Intermediate Holding Company LLC: EFIH Finance Inc.
No. 16-1351

|
Wos, 16-1006, 16-1927 & 16-1028
|
Argued September 27, 2016

(Opinion filed November 17, 2016)

Synopsis

Background: Indenture trustee objected to motion by Chapter 11 debtor for leave 1o obrain debtor-in-possession financing 1o
pay off notes that had been accelerated upon its bankruptey filing, on ground that noteholders were entitled ta early redemption
premium. The United States Bankruptey Court for the District of Delaware, Christopher 5. Soatehi, 1, 3217 B.R. 178,
concluded that noteholders were not entitled 1o premium, and later denied motion for reliel from stay 1o decelerate notes, 533
[.E. 106, and reached same conclusion with regard 1o second lien noteholders” right to carly redemption premium, 339 B R
723, Indenture trustee appealed, and the District Court, Richard G Andrews, J., 2016 W, |45 1045 and J006 W1 627343
allimmed. Indenture trustee appealed.

Holdings: The Court of Appeals, Ambro, Circuit Judge, held that:

L sredemption,” of kind required to trigger debtor-borrower’s obligation for early redemption premium, could include both
pre- and post-maturity repavments of note:

Bl dehtor-borrower’s redemption of notes that had been accelerated automatically as result of its bankruptcy filing, over
ahjection of noteholders that did not want to be repaid early, but that had been blocked by automatic stay from decelerating the

nodes, had to be regarded as “voluntany™;

L redemption, coming before date specified in parties’ agreement, triggered debtor’s obligation for early redemption premium;
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X mere fact that promissory notes had been automatically accelerated as result of debtor-barrower’s Chapter 11 filing, pursuant
o one provision of frust indenture, did not render another provision requiring payment of early redemption premium
inapplicable,

Reversed and remanded.

West Headnotes (20}

LH Bank rupiey

oL ong lusipns of lyw W TR b

Bankrupicy count’s determinations on questions
of  stalulory  construction  and  contract
inerpretation are legal determinations reviewable
de novo.

S N

When interpreting state law, federal court must
follow the state’s highest count, and if stare’s
highest count has not provided guidance, federal
court is charged with predicting how that count
would resolve the issue,

2 Cases thal cite this headnoe

o Sources of guherity; pssumptions
penmissible

To predict how state’s highest count would
resobve an unsentled question of state law, Federal
court must take inte consideration: (1) what tha
court has said in related areas: (2) the decisional
law of stae's intermediate counts; (3} Federal
cases interpreting state law; and {4) decisions
from other jurisdictions that have discussed the
issue.

2 Cases that cite this headnote
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mentipn of Paries

Under New York law, fndamental, neutral
precept  of  coniract  interpretation 15 that
agreements are construed in accordance with
parties” intenl.

Combragls

anpunge of cog

Under MNew York law, best evidence of what
parties (o written agreement intend is what they
say in their writing,

s Ul Cilee = headnoic
Confracts

Application 1o Contracts in Generil
Contracts

Under Mew York law, it is role of courts o
enforce agreement made by the parties, not o
add, excise or distort the meaning of terms that
they chose o include, thereby creating a new
contract under the guise of construction,

ases thatl g 15 hes e

Under New Yark law, adherence to wraditional
principles of contract construction, that best
evidence of what parties 1o written agreement
intend is what they say in their writing, and that
court may not add to, excise or distort the
meaning of the terms that paries chose to employ
under the guise of coniract construction, is
particularly  appropriate  when  interpreting
documents drafied by sophisticated, counseled
parties, that involve the loan of substantial sums
of money.
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Under New York law, “redemption,” of Kind
required to irigger borrower's obligation for early
redemption premium, may inclede both pre- and
post-maturity repayments of node,

Cases that cite this headnole

igiency of Pavment

Chapter 11 debtor-borrower's  redemption  of
notes that had been accelerated automatically as
result of its bankruptey filing. over objection of
noteholders that did not want 10 be repaid early,
but that had been blocked by automatic stay from
decelerating the notes, had to be regarded as
“voluntary,” as required 1o trigger  debtor-
borrower’s  obligation  for early  redemption
premium, where debtor had the option, pursuant
to it reorganization plan, 1o reinstate  the
accelerated notes” original maturity  date b
chose not to do so, and hed in fact fled for
Bankruplcy in atlempt 1o repay notes early while
avoiding  obligation  for  early  redemption
premium.

| Cases that ¢ite this hegdnols

Bills and Motes
‘Mo and Sutliciency of Payment

Chapter 11 debtor-borrower’s  voluntary
redemption of noles thal had been accelerated
automatically as result of its bankruptey filing
was in natwre of early redemption, of kind
riggering itz obligation for early redemption
premivm; while redemption occurred after notes
had matured as result of being automarically
accelerated, it occurred prior to due  date
specified in agreement between parties.

dss [hal eig thas eEadnote

Mere fact that promissory notes had been
amomatically accelerated as result of debtor-
borrower's Chapter 11 filing, pursuant to one
provision of wust indenwre, did not render
another provision requiring payment of early
redemption premium inapplicable; provisions had
to be construed together in order to give effect 1o
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LS g S0 LS Begnots
L] Contracts

Lons Lo s g hol

Under New York law, coniracts are w0 be
interpreted to aveid inconsistencies and o give
meaning to all of their terms.

| Cases that cite this headnote

l[_\l

Language in second lien  trust  indenture,
providing that, upon acceleration of notes, it was
nod only the principal, bt “premiwm, if any,” thal
would become immediately due and payable, was
most naturally interpreted as referving w carly
redemption  premium, the  only  “premium”
referred to in trust indenture, and clarified that
lender was entitled 1o this early redemption
premium even after notes had been accelernted.
without need for any greater level of exactness by
parics,

sadnple

us o Bills apd Notes
Time of Maturity
Hills and Motes
Mode and Sulli

Under Mew York law, while agreement must
clearly provide for payment of prepuyment
penalty even afier note has been accelerated, in
order for lender to obtain such a premium i
connection  with  borrower's  payment  of
aecelerated note, that is not the rule with regard
o vield-protection  payments not  styled  as
prepavment premiums; rather, i borrowers want
their contraciual obligation for yield protection
payment not tied e any “prepayment” o
terminate upon acceleration of debt, they must
make that intent clear.

s Ahat cite the 3 yie

LLE| Federal Conrts
Siale Coyrts gl Their Decisions in General
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Rills and Notes
Time of Maturity

Under MNew York law, while acceleration
givances the maturity date of debt, other terms of
contract that are not necessarily impacted by
acecleration do nod automatically cease to be
enforceable afier acceloration.

il €ifg

Hills and Motes
Tire of Maturity

wimgnt

Acceleration, by definition,  advances  the
maturily date of debt, so that any paymen
thereafter 15 not prepayment, but is instead
pavment made afier maturity; after maturity, any
aption o prepay can no longer be exercised.

1 (Cases o y i

Unlike prepayment, redemplion of debt security
mav occur at or before maturity.

"ag site this b e

Under New York law, while a premium
contingent on “prepayvment” canmd take effect
after a deba’s matwrity, 3 premium tied o a
“redempaion” is unaffecred by acceleration of
debt’s maturity

“ases that ci is e \
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court must give cffect o the words and phrases
that the paries chose.

*250 Appeal from the United States District Court for the District of Delaware (D.C, Civil Action Mos. 1—15-cv—-006240,
1-15-ev=01011, 1-15-cv-01014 & 1-15-cv-01015), District Judge: Honorable Richard G. Andrews

Attorneys and Law Firms

Philip I}, Anker, Esquire (Argued), Wilmer Cutler Pickering Hale and Dorr LLP, T World Trade Center, 250 Greenwich Street,
Mew Yark, NY 10007, Danielle Spinclli. Esquire, Joei Millur, Esquire, David Gringer, Esquire, [sles Gostin, Esquire, Wilmer
Cutler Pickering Hale and Dwor LLP, 1875 Pennsylvania Avenue, N.W_, Washington, DC 20006, lymes H, Millar, Esquire,
Drinker Biddle & Reath, 1177 Avenue of the Americas, 415t Floor, New York, NY 10036, Todd C. Shilz, Esquire, Drinker
Biddle & Reath LLP, 222 Delaware Avenue, Suite 1410, Wilmington, DE 19801-16102, Noqman L. Pernck, Esguire, J, Kate
Stickles, Esquire. Cole Schotz PC, 300 Delaware Avenue, Suite 1410, Wilmington, DE 19801, Counsel for Appellant
Delaware Trust Company,

Daniel L IxFranceschi, Esquire, Juson M, Mudron, Esquire, Mack [ Collins, Esquire, Richards Layton & Finger, 920 North
King Street, One Rodney Square, Wilmington, DE 19801, Andrew B, MeCagn, Esquire (Argued), James H.M. Spravregen,
Esquire, Marg Kigselstein, Esquire, Chad J. Uusnick, Esquire, Sicven M. Serajeddini, Esquire, Kirkland & Ellis, 300 North
LaSalle Street, Suite 2400, Chicago, 11 60654, Edward O Sassower, Fsquire, Kirkland & Ellis LLP, 601 Lexington Avenue,
New York, NY 10022, Michael A, Perring, Esquire, Kirkland & Ellis, 655 15th Street, N.W., Suite 1200, Washington, DC
20005, Counsel for Appellees Energy Future Intermediate Holding Company LLC; EFIH Finance Inc.

lushua k. Brody, Esquire, Gregory A, Horowitz, Esquine (Argued), Thomas M. Maver, Esquire, Juffrey S Trachuman, Esquire,
Kramer Levin Natfalis & Frankel, 1177 Avenue of the Americas, New York, NY 10032, Lavrn D, Jones, Esquire, James E,
O Neill, 111, Esquire, Eoben 1 Feinsigin, I:squm. Pachulski Stang Zichl & Jones, 19 North Market Streer, P.O. Box 8705,
17th Floor, Wilmington, DE 19801, Sephunie Wigkouski, Esquire. Bryan Cave LLP, 129 Avenue of the Americas, New
York, NY 10104-3300, Counsel for Appellants Computershare Trugt Company, N.A Computershare Trust Company of
Canada.

Before: AMBRO, SMITH,” and FISHER, Circuit Judgzes

OPIMION OF THE COURT
Ambro. Circuit Judge

We address whar happens when one provision of an indenture for money loaned provides that the debt is accelerated if the
debtor files for bankruptey and while in bankruptcy it opts to redeem that debt when another indenture provision provides for a
redemption premium, Does the premium, *251 meant to give the lenders the interest vield they expect, fall away because the
full principal amount is now due and the noteholders are barred from rescinding the acceberation of debt? We hold no.

I. BACKGROUND

A. The Notes
Energy Future Intermediate Holding Company LLC and EFIH Finance Inc. (collectively, “EFIH™) borrowed in 2010
approximately 54 billion at a 10% interest rate by issuing Motes due in 2020 and secured by a first=priority lien on their assels
(the “First Lien Netes"). To protect (at least in part) the lenders” anticipated interest-rate vield, the Indenture governing the
loan (the “First Lien Indenture”) provides in & 3.07, captionad “Optional Redemption,” that *[a]t any time prier o December 1,
20135, [EFIH] may redeem all or a pan of the Notes at a redemption price equal 1o 100% of the principal amount of the Notes
redeemed plys the Applicable Premium .. and accrued and unpaid interest™ (emphasis in original). “Applicable Premium™ is
what we shall call the make-whale, or vield-protection, contractual substitute for interest lost on Motes redeemed before their
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The First Lien Indenture contains an acceleration provision in § 6.02 that makes “all outstanding MNotes ... due and pavable
immediately™ if EFIH filez a bankruptcy petition. The same provision also gives the First Lien Noteholders the nght to
“rescind any acceleration [of] the Nmez and its consequences].]”

EFIH borrowed funds again in 2011 and 2012 by issuing two sels of Notes secured by a second-priority lien on its assets (the
“Second Lien Notes™). As with the First Lien Noteholders, EFIH promised to pay holders of the Second Lien Motes {the
“Second Lien Moteholders™) a make-whole premium—in a provision essentially identical to the one quoted above—if it chose
to redeem the Second Lien Motes, at its option, on or before a date certain (May 15, 2006 for Second Lien Nates set 1o mature
in 2021 and March 1, 2017 for those maturing in 2022),

The Indenture for the Second Lien Motes (the “Second Lien Indenture™) contains an geceleration provision different from §
6.0 of the First Lien Inderture: if EFIH files a bankruptey petition, “all principal of amd preminme, if any, interest _ [,] and any
other menetary obfipations on the outdtanding Motes shall be due and payable immediately[.]” Second Licn Indenture § 6.02
{emphases added). Like the First Lien Noteholders, the Second Lien Noteholders have the right to “rescind any seceleration
[of] the Notes and its consequences™ under § 6.02

B. Refinancing the First Lien Notes
When market interest rates went down, EFIH considered refinancing the Notes. Refinancing outside of bankrupicy would have
required it to pay the make-whole premium, See o re Eocrgy Futere Holdings Corp, 527 BR 178188 (Bgoke [ Del,
20153, By filing for bankruptey, however, EFTH believed it might aveid the premium. 5o on Movember 1. 2013, it filed an 8K
form with the Securities and Exchange Commission “disclosing [its] propesal [whereby] ... EFIH would file for bankruptey
and refinance the Motes without payving any make-whole amount.” fo (internal quotation marks omitted).

Six months later, on April 29, 2014, EFIH and other members of its corporate family filed Chapter |1 bankrupley petitions in
the Rankruptcy Court for the District of Delaware. Omce in bankrupiey, EFIH sought 1o “take gdvamage of highly favorzble
debt market conditions to refinance,” *282 heginning with the First Lien Netes. [ g1 189, It asked the Bankruptey Court for
leave 1o borrow funds to pay them off and to offer 2 settlement to any of its First Lien Noteholders who agreed o waive their
right 10 the make-whole. /o a1 182 189,

Fearing loss of the income stream EFIH hisd promised, the Trustee for the First Lien Moteholders—Delaware Trust Company
—iled an adversary proceeding on May 15, 2004, I sought a declaration that refinancing the First Lien Notes would trigger
the make-whole premium.

EFIH"s bankrupacy filing caused the *|First Lien] Notes [o] be[come] due and payable immediately™ under Indenture § 6.02,
subject 1o the right of their holders to rescind aceeleration. So the Trustee also requested a declaration that it could rescind the
First Lien Motes' acceleration without vielating the automatic stay of creditors’ acts 1o enforce their remedies once bankrupicy
poeurs, 11 LS50 8 362, However, should the stay apply, the Trustee asked the Court to Jift it,

When the Bankruptey Court did not act, on June 4, 2014, the holders of a majority of the principal amount of the First Lien
Modes sent a notice to EFIH rescinding acceleration, contingent on relief from the auomatic stav, Two days later, the
Bankruptey Court granted EFIH s motion to refinance. It rubed, however, that the refinancing would not prejudice the First
Lien Notcholders™ rights in the pending adversary proceeding.

On June 19, 2014, EFIN paid off the First Lien Notes and refinanced the debt at a much lower interest mte of 4.25%, saving
“an estimated 513 million in interest per month.” fo re Eoerpy Fuipre Hofdinps Corp, 527 BE, ot 189, This of course
disadvantaged the First Lien Noteholders. wha had comtracted to receive interest at 10% until the Notes™ full maturity in 2020,
EFIH did not compensate the loss set by contract by paving the make-whale, which would have been approximately 5431
million.

C. Reflinancing the Second Lien Notes
Shortly after entering bankruptey, EFIH declared in an SEC 8-k filing that it “reserve[d] the right to .. redeem ... some or all
of the oustanding ... Second Lien Notes™ but asserted that it *[wa]s under no obligation to do so.” See fa Re Energy Fotore
Heddimgs Corp, Mo, 14=50363 (Bankr, D, Del), Docket Emry 181, A-222 Aware of this, as well as the First Lien
Moteholders' predicament, the Trustees for the Second Lien Noteholders—Computershare Trust Company, NoA. and
Compautershare Trust Company of Canada—filed their own adversary proceeding on June 16, 2014,

Like the First Lien Trustee, the Second Lien Trustees sought a declaration that EFIH would have to pay the make-whole if it
chose 1o refinance the Second Lien Nodes. The Second Lien Noteholders also issued a notice rescinding acceleration of that
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With the Bankruptey Court’s permission, EFIH refinanced a portion of the Secand Lien Notes on March 10, 2015—again
without paying the vield-pratection amount.

. First Lien Make-Whole Litigation
Wine months after granting leave 1o refinance the First Lien Nodes, the Bankruptcy Court considered whether EFIH had to pay
the make-whale. fu r Enerine Futyere Holdioges Corp, 527 BE gt 19195, The holding was that it did noa. ff

*253 Although EFIH's obligation w pay the make-whole appears in § 3.07 of the First Lien Indenture, the Courl focused its
reasoning on the acceleration provision in § 6,02, Because 1t took effect when EFIH entered bunkruptey but made no mention
of the make-whaole, the Court concluded that none was due.-

It further held that the automatic stay prevented the First Lien Noteholders” anempt to rescind the Notes” acceleration. fd al
197, Finally, after trial in 2015, it denied the Trustee’s motion o lift the stay retroactively “to a date on or before June 19,
2014, to allow the Trustes to ... decelerate the Notes.™ fp ry Enpryy Futnre Holdings Corp, 535 BR, 106, 116 (Bankr, 1. Del,
20155

These mlings put the First Lien Noteholders in a Catch-22. When EFIH filed for bankruptey, the mawrity of its delw
accelerated. This, according 1o the Bankrupicy Court, cut off the First Lien Noteholders’ right to vield-protection. Rescission of
the acceleration would have restored that night. But rescission was blocked by the awtomutic stay, which the Court refused to
lift.

The District Cournt for the District of Delaware affirmed the Bankruptey Court’s rulings in February 2016, fi re Evergy Future
Holdigs Corp, No, OV 15670 RGA, 2016 WL 637343, a0 *1-3 (0 Del, Feb, |6, 2016},

E. Second Lien Muke-Whole Litigation
The Second Lien Moteholders fured no better than the First Lien Noteholders. Six months afler EFIH refinanced a portion of
the Sccond Lien Notes, the Court considered the Second Lien Notcholders” entitlement 1o the make=whole. In construing the
Second Lien Indenture’s provisions, the Court adopted its findings and conclusions from the make-whole litigation for the First
Lien Notcholders, After rejecting arguments based on the few differences between the First and Second Lien Indentures’ texts,
the Court held that the Second Lien Noteholders also were not entitled 1o }l:ldvpmtmm Ez .{; Lr;..r:.:i .[.[mm iiu.ﬂu.:a
Corp 539 BR 723 733 (Bankr. D, Del, 20053, The District Court again affirmed. [o re; Ene i ]
CW 15101 1-RGA, 2016 WL 1451045, g0 *4 (1 Del Ape, 12 2016,

TR

The First and Sccond Lien Trustees brought appeals on behalf of their respective Motcholders, which we consolidated. They
argue the Bankruptcy and Distriet Couns erred by holding that the Indentures did not require payment ef the make-whole when
EFIN redeemed the MNetes after their maturity had accelerated.

ILJURISDICTION AND GOVERNING LAW

Whwe have jurisdiction to hear appeals from the Bankruptey and District Counts in this Circuit under 28 LS50, $5 |58 and

291, Statstery construction and contract interpretation are legal questions reviewed ancw by us. The contracts at issuc—the
Indentures that control the Motes—are poverned by New York law, First Lien Indenture § 13.08; Sccond Lien Indenture §
15.08.

L Beyhen interpreting state law, we follow a state’s highest court: if that state’s *254 highest count has not provided
gulda:mc we are charged with prcdlclmg how that court would resolve the issue.”™ [flinoy Vot fie Co v Wonglliam Waorfdwidy

seqntipry, dre, 653 F 3d 235 2310 (3d Cir, 200110, *To do so, we must take inta consideration: (1) what that court has said in
mluu:d areas; (2} the decisional Inw of the state intermediate courts; (3) federzl cases interpreting state law, and {4) decisions
frem other jurisdictions that have discussed the isswe.” ol

11 LI Blere wee look to the New York Court of Appeals, which has held that [t]hc fundamm!al ntul.rul prm.'pl of contract
interpretation is that agreements are construed in accord with the partics” intent.”™ Lir A 4
MY 2d 562, 750 MY S2d 565, 7RO M E2d 166 170 (2002) {internal citations and quolatl:m marks omitted). “The best
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thereby creating a new contract under the guise of construction.” AME Copiral v, Sepabiic of dreenine, 17 BNY 3d 250, 928
MY .S 2 6k, 952 NI 482 48600 (20] 1], “Adherence 1o these principles is particularly appropriate in a case like this
involving interpretation of documents drafted by sophisticated, counseled panies and invelving the lean of substantiol sums of
meney.” [d

1. ANALYSIS

A. The First Lien Indenture

Although both Indentures contain many provisions, this case centers on the words of but two: §§ 3.07 and 6.02.- The former,
noted earlier as titled “Optional Redemption,” states when the make-whole is due: “At any time prior o December 1, 2015, the
Issuer may receem all or a part of the Notes at a redemption price equal to 100% of the principal amount of the Notes
redeemed plus the Applicable Premium [fe., the make-whole] .. and accrued and unpaid interest™ (emphasiz in original}.
Indemure § 3.07. The premium decreases annually on a sliding scale between December 1, 2015 and November 30, 2018,
From December 1, 2018 until the Moles” maturity date in 2020, the Notes may be optionally redeemed without payment of a
premium. See Indenture 55 101 (defining “Applicable Premium™ and providing formula for its application) & 3.07(d) (setting
premium amount for redemplions after December 1, 20135).

Section 6.02 provides that on the filing of a bankruptey petition by EFIH “all cutstanding Wotes shall be due and payable
immediately without Further action or notice.” Indenture § 6.02; ree also id § 6.01 (defining bankruptey a5 an event of default).

Any duty to pay the make-whole comes from § 3.07. It leaves us with three questions: was there a redemption: was it oplional;
and il ves 1o both, did it occur before December 1, 20157

Section 3.07 dees not define “redemption.” As o redemption “usufally] refers to the repurchase of a bond before maturity,”
Black's Law Dictionary 1390 (9th ed, 2009), EFIH contends that we should limit the tenm to mean only repayments of deb
*258 that pre-date the debt’s maturity. Section 6.02 seeclerated the Notes” maturity 1o the date EFIH entered hankruptcy

April 29, 2004, It refinanced the Motes several wecks lmter. Thus it argues that its post-maturity refinancing was not a
redemption.

Ry contrary 1o that position, New York an.d 1{:~dcml courts deem “redemption” o include both pre- and post-maturity
repavments of debr. See eg., RIS gy gk of N ¥, Meflop, 773 F3d 110, 116 24 Cir, 20043 (in
interpreting Mew York law, 10 “redeem” is to “repay| | ... a debt security ... a1 or before maturity™ (quoting Barron s Dictionary
of Finance and favestment Ternes 587 (Bth ed. 200000 Treasarer of New JSersey v 08 fep ¢of Tregspry, o84 F 3 SR2, SHE
3 Cir, 200 2) {discussing regulations permitting bondholders 10 “present ... long-matured savings bond(s] for redemption™);

o Nar 'l Mortg As<m v, Miller, 123 Misc 2d 430, 473 MY S2d 743, 744 (MY Sup Cr 1984) (“debtor may redeem”™
morigage by “pay [ing] ... accelerated debt™); see afso MY LLCC, £ 9 623, Official Comment No, 2 (“To redeem the
collateral ... of a securcd obligation [that] has been accelerated, it would be necessary w tender the entire balance.”).
Accordingly, EFIH's June 19, 2014 relinancing was a “redemption” within the meaning of § 3.07.

Eyhether the redemption was *[o]ptional” is next up. EFIH argues that relinancing the Notes was not optional becanse § 6.02
made them “due and payable immediately without further action or notice” once it was in bankruptey. EFIH, however, filed for
Chapter 11 protection voluntarily. Once there, it had the option, per its plan of reorganization, W reinstate the sccelerated
Notes' original maturity date under Bankruptey Code & 1124(2) rather than paying them off immediately. It chose not o do so,
and instead followed the path laid ou six months before in its SEC 8-K filing.

EFIH contends nonetheless that any redemption was mandatory rather than optional. But this contention does not match the
facts. Indeed “a chapter 11 debtor that has the capacity to refinance secured debt on better terms ... i in the same position
within bankruptcy as it would be outside bnnP’.mpiu and cannot masfunnbh assert that its repayment uf debt is not “voluntary.”
* Secont k. Charles & Emil A, Kleinhaus, Prepaiane ankr. Inst. L, Bev, $37, 553 (2007)

Events leading up to the post-petition financing on June 19, 2014 demonstrate that the redemption was very much at EFIHs
option, To repeat, months before its Chapter 11 filing EFIH announced its plan to redeem the Nodes before their stated maturity
date. fe re Esergy Finure Holdives Corp, 527 BR at 189, And after Giling for bankrupicy, it produced another §-K stating
(hat it may, “but [wa)s under no oblipation™ 1o, redeem the similarly situated Second Lien Notes. n Re Energy Future
Holdings Corp., Mo, 14-50363 (Bankr. D. Del.), Docket Entry 181, A-222.

[T irony is thal the Noteholders did not want o be paid back on Jume 19, 2014, They attempled 1o rescind the Motes’
aceeleration on June 4, 2014, but were blocked by the autematic stay. Ji re Energy Future Holdings Corp, 533 LR at 108,
When EFIH redeemed the Motes, it did so “on a nen-consensual basis,” that is, over the Notcholders™ objection. 1A, 1214,
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U=lsnd, only 1o close the loop, all this occurred before December 1, 2005, Henee § 3.07 on its lace requires that EFIH pay *256
the Noteholders the vield-protection payment

B. The Relationship Berween §8§ 3.07 And 6.02 (Or Whether § 6.02, Once Triggered, Annuls § 3.07)
U8A 1 oral arpument, EFIH's counsel described §§ 3.07 and 6.02 as “different pathways™ that we must choose between, Only
the laner iz relevant, the argument goes, because it addresses post- -maturity payment more si:mrrﬁ:.ulh then § 3 ﬂ'-f nml spw.rl".
coniract provisions govern over more general ones. See Micob Cocp v Hored Taiy 2 d. 150 LK
ME2d 688, 690 (1956).

It is not obvious why EFIH believes § 6.02 addresses the consequences of the June 2004 redemption more specifically than §
3.07 or why we must choose between them. The two sections simply address different things: § 6.02 causes the maturity of
EFIH"s debt to accclerate on its bankruptcy, and § 3.07 causcs o make-whole to become due when there is an aptional
redemption before December |, 20015, Rather than “differemt pathways,” together they form the map to guide the parties
through & post-acccleration redemption. In any event, § 3.07 is the only provision that specifically addresses redemptions,

To support its pesition, EFIN looks primarily w fn ey 2 ] Jdr 20135 Ie focused on an indenture’s
acceleration provision 1o determing whether a make-whole was due. Crucmll} however, that provision sddressed owtright
whether a make-whole would be due following acceleration.

S an Event of Delault referred to in ... Section 4.01(g) [te. the voluntary Aling of a bankruptey
petition] ... shall have occurred and be continuing, then and in every such case the unpaid principal
amount of the Equipment Notes then outstanding, together with accrued but unpaid interest thereon and
all other amounts due thereunder (hut for the avoidance of doubt, without Make-Whaole Amount),
shall immediately and without further act become due and payable without presentment, demand, protest
or notice, all of which are hereby waived.”

il a1 %0 {emphasis added),

AME is the easy case; just follow the text. The litigans took a route suggested by the New York Count of Appeals in AAIL

Cagnitanl v, Bepnebilic of Argenping: parties thal want obligations 1o cease when accelerated should say so in their agreement. 208
LY LE.2d at 490 ("Had Ary.ntlnn intended that its rr5p|:|n3|b|||h 10 pay interest rwice a year cease upon

maturity, it could ca.l..l]v haw, clarified that intent in any number of ways. ™).

Y24 pur case, § 6,02 makes no mention of the muke-whole. EFIH argues that this silence saps § 3.07"s effect. On a gmml
note, that rcadmg wuuld Cross curds with our duty 1o “give full meaning and effect 1o all of [lhe Indenture’s] provisions.”

B 3-1 [|nlcmu! quulal]un marks umum.rJJ "Cun[r.u:la. are . m be |||ler|:nreted 1o avieid
inconsistencies and to give meaning 1o all [their] werms.” S 'y : b MY .52
163 (MY App Dhiv 1989, More specifically, EFIH's interpretation mnﬂlct! with the New York Count of Appeals” statement
that =[wlhile it is understood that acceleration advances the maturiny date of the debt,” there is no “rule of New York luw
declaring that other terms of the contract not necessarily fmpacted by acceleration ... automatically cease to be enforceable after
acceleration.” AW Copirgl, 928 WY S 2d 666, 957 N F 2d ar 492, *287 Accordingly, & 3.07 stands on its own, unswayed by
the Indenture’s other provisions.

EFIH aliernatively grgues thar §§ 6.02 and 3.07 are in conflict, so that only one may apply to the June 2014 redemption,
Subsection 3.07(e) prescribes detailed notice procedures for EFIH to follow before redeeming the Notes, while § 6.02 makes
the Motes “due and pavable immediately without further action or notice.” If the notice procedures were not followed, no
redemption could follow. Yet EFIH offers no reason why it could not have complied with § 3.07(¢}’s notice procedures. In any
event, it canmot wse its own failure to notify 1o absolve its duty o pay the make-whole, Amy conflict between the two
provisions in this instance is illusory.

We know no reason why we should choose between §3 3.07 and 6.02 when both plainly apply. By its own terms, § 307
governs the optional redemption embedded in the refinancing and requires payment of the make-whole. It surpasses strange 1o
hold that silence in § 6,02 supersedes § 3.07"s simple script.

C. The Second Lien Indenture’s Additional Language
Ll e mentioned above, the Second Lien Indenture’s acceleration provision contains words not present in the First Lien
Indenture. These additions make explicit in the Second Lien Indenture the link between acceleration under § 6.02 and the
make-whole for an optional redemption per § 307 While for the First Lien Indenture these conceps are HI[I‘IUUI CTOs5=
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certain, thereby riggering make-whole premiums,

When EFIH filed its bankrupicy petition, Second Lien Indenture § 6.02 caused “all principal of and prentinm, if any, interest ...
[} and any ather monetary obligations on the owstanding [Second Lien] Mates [10] bejcome] due and payable immediately™
{emphasis added). Compare First Lien Indenture § 6.02 (*all outstanding Notes shall be due and pavable immediately”). The
words “premium, if any,” are most naturally read 1o reference § 3.07°s “Applicable Premium™—that is, the make-whole.

The most EFIH musters is that the Second Lien Indenture could have been even more specific by replacing “premium, ifany,”
with “a premium owed under section 307" or *Applicable Fremiuwm or other premivm owed as if repayment under this seclion
were an Optional Redemption under section 2.07." EFIH's Br. at 24-25. Bul we se¢ no reason (o demand such exaciness,
Indeed, EFIH has nod suggested any other “premium” the drafiers could have had in mind.

True, in a case called Momeayive, the Bankruptey Court for the Southern District of New York held the words “premiwm, if
any,” were nol specific enough to require payment of a make-whole in similar circumstances. fir re MOV Sificones
[4-22503-RDE>, 2004 W[ 4436335 @ *13 (Bankr, SDMNY. Sept. 9 2014} afd, 5331 BR 321 (SDNY. 2015
(* Memeniiee™). We believe, however, the result in Mowenréve conflices with that indenture’s text and fails ta honer the parties”
hargain. For these and additional reasons discussed below, we find it unperanasive,

By including the words “premium, if any,” in its acceleration provision, the Second Lien Indenture leaves no doubl thal §§
3.07 and 6.02 work together. The atler is explicit that a premium is in play, and *258 (he only relevant premium provision is
the former. Thus bath remained applicable following bankruptey. and, pursuant to the agreement struck with the Second Lien
Moteholders, they are entitled (o the make-whole,

. The EfMect of Acecleration on Make—Whole Provisions
B gpwithstanding the result dictated by § 3.07°s text in both Indentures, EFIH asserts that it should not have to pay the make-

whole because § 6.02 caused :hc- \’ules maturity 1o accnln-ratc hcf‘m it paid them cl‘f‘ LumL. a hm York trial com-: omnm
A et Lo ¥ w (Y %

{*Mortfpvgsterg™), it argues that courts must close Ihl:ll' eves to make-whole provisions once a du:hl s maturity has accelerated.

L=y interpreting laws of a state, we need not follow the judgments of its trial couns. See MEL vy £ LLC v Whitecap fov
Corp, 825 F3d 195, 205 (5d Cir, 2016) (“The Superior Court of the Virgin Islands ... is not the highest count of the Termritony
or even an intermediate appellate court, but rather a trial court. Accordingly, we are not bound by Superior Court decisions”
{internal hrackets, citations, and quatation marks omitted)). But even if we were inclined 1o do so here, EFIH"s interpretation of
Norgowesters conflicts with the prencuncements of New York™s highest court, which we follow on questions of Mew York
law. See fMlinow Nl Ty, Con, 633 F 3¢ @) 231,

Qa5 we noted above, the New York Count of Appeals stated unequivocally in 3 " et

“[w]hile it is understood that acceleration advances the maturity date of the debt, [it was] unaware of any rule oi‘ New York law
declaring that other terms of the contract not necessarily impacted by acceleration ... automatically cease 1o be enforceable after
acceleration.” 928 NY .S 2 666, 953 N1 2d a1 492 Put differently, contract terms like § 3.07 that are applicable before
aceeleration remain 5o aflerward.

In MASE Cupital, New Yark's highest Court answered several questions certified to it by the ULS. Coun of Appeals for the
Second Circuit, fof 928 N.Y. 5 2d 666, 052 M E 2d ar 486, Among them was “whether Argentina’s obligation 1o make [certain
contractually established interest] payments 1o bondholders continued after maturity or acceleration of the indebledness []7 £,
G28 MY S 2 on6, 957 ME 2d g 486, Argenting contended that, after the maturity of its detnt had accelerated, bondholders

were entitled only 1o their principal and any accrued interest. ff, 92 (532 952 NE2d at 4%, Acceleration, it
argued, terminated its duty to make biannual interest payments mandated by the bond documents. [l 928 MY .S 24 b, 957
1'E 3, ¥

In rejecting thosc assertions, the New York Count of Appeals held thar “in New York the consequences of acceleration of the
debt depend on the language chozen by the parties in the pertinent loan agreement.” [, 928 N Y 8 2d 666, 952 W E 24d an 492,
“Had Argenting .. intended that its responsibility 1o pay interest twice a year cease upon maturity, it could easily have clarified
that intent in any number of ways.” fof, 928 N Y 5 2d 666, 952 W E 2d o 490, For example, the bond documents could have
specified that the payment “obligation continued “until” the maturity date” or could have provided “thal interest payments were
te be made umil the principal was due, thereby referring back to the boan maturity date,” i Howewver, becanse the bond
language that Argentina pay biannual interest pavments made no reference *259 (o acceleration or maturity, it remained
effective following the bonds” acceleration. fd, 92 5.2 952 BB g 495, The akeaway for us is that § 3.07
applies no less following acceleration of the Motes” maturity than it would to a pre-acceleration redemption.
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we should decline 1o require pavment of the make-whale because the rial court declared that a “prepayment premium will mot
be enforced under default circumstances in the absence of a clause which so states].]” Northwestern, 816 NY.S 2d at §36.
held that & morigage lender who chose to foreclose following default was nat entitled 1o a “prepayment premium™ because
foreclusure had advanced the debt’s marerity dute. [ “[Plrepayment is a payment before mamrity[,]” but after foreclosure
prepayment is impossible as the debt has become due and payable inmediately. [ gl 837 (emphasis in griginal). According to
EEIH, Nortfnvgsiorn sets a rule that, unless an agreement clearly provides for it, no make-whole payment is duc ofier a nole’s
acceleration.

UWley o choubt prepayment premiums are the price of “an option voluntarily 1o prepay the loan and terminate the morgage before

the maturity.” fi e 8 Side Howse, ULC 453 B.R. J48, 267 { < MUY, 200, :.Iﬂ"lflh‘u’? non, L8 Hank Nar dss g v 8
Side Howse (L0 No, 11-CY-4135 ARR, 2012 WL 273119 (LDNY, Jan, 30, 20127, aceord Norghwesiers, 816 WY 3.2d a1

236, “[Aleceleration, by definition, advances the maturity date of the debt so ihat payment thereafter is not prepayment but
instead is payment made after maturity [,]” and logically the option to prepay can no longer be exercised after maturity. Ao
of LHO Reaity Carp, 726 F2d 327, 330-31 (Tih Cir, 1984% DIS, LLC v Spoos, 38 A D30 543, #32 NY 324 381, 582
L2047 “prepayment” penalty did not apply to tender of mortgage principal and interest following acceleration because post-
acceleralion payments are nol “prepayments”),

sl L ke prepayment, however, “redemption” of *a debl security” may occur “af of before maturity.” Clesapyoke Emeorn
Carp, T73 F3d at 116 {emphasis added). Thus, while a premiuwm contingent on “prepayment” could not lake effect afier the
debt’s maturity,” a premium tied to a “redemption” would be unaffected by acceleration of a debt’s mawrity.

Our understanding of New York law is that it follows a logical path: prepayments cannot oceur when payment is now due by
acceleration of the debt’s maturity. IT parties want to mandate a “prepuyment” premium foliowing acceleration, they must
clearly state it in their agreement. This s the Morfwesiors rule,

Recently, however, bankruptey courts, including the Bankruptey Count here, have stretched Nowilpwesiern beyond is language
and applied its clear-siatement rule (o yield-protection payments net styled as prepayment premiums. In the Moweantive case we
mentioned in our discussion of the Second Lien Indenture, a Bankruptey Count considered language similar to that of both
Indentures and nearly identical ta the text of the Sccond Lien Indenture, Like the Indentures here, the Momenive indenture
required payment of a make-whole on optional redemptions occurring *260 before a particular date, Momentive, 2014 WL
4436335, gl "1 The Coun, however, disallowed the lenders™ claim for a make-whole, declaring it “well-sentled law in Mew
York™ that o make-whole, like a prepayment premium, will only be due on a default and acceleration “when a clear and
unambiguous clawse culls” for it Monvefve : 436338, a1 *12-* 13 (citing Vevthwestors). The Delaware Bankrupicy
Court followed the same line, declining to enforce the make-whole provision because “an indenture must contain express
language requiring payment of a prepayment premium upon aceeleration; otherwise, it is not owed.” i re Energy ey
Holdings Corp, 527 BR, al 192 (construing First Lien Indenture}; accord [n re Ener wpry Holdigs Corp, 539

733 {construing Second Lien Indenture).

By denying the make-whole after the Notes® acceleration, the Bankruptey Court pushed the foriincsivra rule beyond its
language and enderlying policy concerns. First, its application of the rule is off point because § 3.07 in the Indentures does not
use the word “prepayment.” Northuvsters responds, in part, 1o the linguistic paradox created by the ider of a prepayment
following accelerstion. *Once the maturity date is accelerated 1o the present, it is no longer possible to prepay the debt before
maturity.” Noctfwesern, 816 BY .5 2d g1 834, That is why, if parties want a “prepayment” premium o survive accelerilion
and materity, they must clearly state it

The Indentures here present no linguistic tension 1o resolve, Nothing in § 6.02 negaies the premium § 3.07 requires if an
optional redemption occurs before 2 stated date. Acceleration here has no hearing on whether and when the make-whole is due,

BYNEFIH argues that. even though § 3.07 does not use the word “prepayment,” the make-whole is in substance a prepayment
premium, and thus the Norghwesrern rule should apply. Bul we must give effect to the “words and phrases™ the parties chose.

weneahe Enerey Corn 173 F 3d 8t | 13=14: NML Cgoitel, 928 N.Y.5 2d 666, 952 N E.2d a1 459-90, By avoiding the word
“prepayment” and using the term “redemption.” they decided that the make-whole would apply without regard to the Notes’
maturity.

Moreover, bencath the Nordieesrn holding was a policy concern that lenders should not be permitted “10 recover prepayment
premiums after defaull and acceleration in order 1o preserve an income siream .. absent any ‘voluntary’ prepayment.”
Wt esrern. B 16 SY S.2d at 836, There the morgagee seeking the prepayment premivm had elected 1o foreclose in order to
recoup its investment immediately. o ol 833 Ordinarily, by electing to accelerate the debt, a lender forgoes is right to a
sirenm of payments in favor of immediate repayment, Matier of LHO Realy Corp, 726 F20 3 331 & 0.4, The Northuesiery
Judge was concemed that lenders should not be able to seek immediate repayment and pile on by also receiving a premium.
Here, by conirast, the Noteholders did not seek immediate payment. EFIH voluntarily redeemed the Notes over the




AMERICAN BANKRUPTCY INSTITUTE

Finally, to repeat what we said at the outser, by declining to enforce § 3.07 afier acceleration, the Bﬂnknlrﬁc} f'mlrl ran alhul nf
New York authority by Failing to enforce a contract provision—§ 3.07—not affecied by acecleration. Caprita]

BY S 2 fik, 952 5E 2w 492 To reach its conclusion, it followed Afuwenyve, which described “sutomatic am’lemﬂnn
clauses” as “negating” the effect of make-whole redemption provisions. Momearive, 2004 WL 4436355, gi " 14, That is not
what M Capirg! wells us.

*361 EFIH answers that the Noteholders should have taken note of bankruptcy counts’ navel application of Nortinesiery and
insisted on clearer language in the Indenture. See e, fo e dnghor Bevofirone Corg, 231 BR300 334 (Bankr. D. Del. 19981
{*“If the maturity of any Series B Note shall be accelerated ... [.] there shall become due and payable ... as compensation to the
holders .. a preminm equal to the Make-Whole Amount.”}. But this puls the burden backward: if EFTH wanted its duty to pay
the make-whele on optional redemption to terminate on acceleration of its debt, it needed to make clear that § 6.02 mumps §
3,07, See AML Copital, 928 N.Y.8 2d 666, 952 NE.2d at 490, The burden to make that showing is with EFIH. To place it on
the Noteholders for EFIH's decision 1o redeem the Notes is a bridge too far.

Cr * pnmary 0h_|{.‘1:l_|'ﬂ2 h o gm: ct‘ﬁ.ct to the intent of the parties as revealed by the language of their agreement.”
Chesapeaky g : 14, The lenguage of the First Lien Indenture requires EFIH o pay a make-whole if
it n:dn:mq the l'|r!.1 Lien Noles at its option before December 1, 2015, and the Second Lien Indenture requires the same for
redemprions of Second Lien Notes before May 15, 2016 or March 1, 2017 (depending on the initial maturity date of the
panticular debt instruments). EFIN redeemed the First Lien Motes at its option on June 19, 2014 and redeemed a portien of the
Second Lien Notes on March 10, 2015, Redemptions, not prepayments, oceurred here, they were at the election of EFIN. and
they oecurred before the respective dates noted. Statements of New York law by its highest Count and the federal Circuit Court
in New York reinforce our conclusion that EFIH must pay the make-whale per the Indenture Janguage before us.

‘The judgments of the District Coun are reversed with instructions to remand to the Bankruptey Court for further proceedings
consistent with this opinion. Any future appeals shall return to this panel.

All Citations

B42 F.3d 247, 63 Bankr.CLDec. 95
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Inre Energy Future Heldings Corp., B2 F.2d 247 (2016)
63 Bankr.Ct.Dec. 85 '

Foolnotes
= Hanorable O. Breoks Smith, United States Circuil Judge for (he Third Circuil, assumed Chiaf Judge status on Oclober
1, 201§

For the purpose of determining EFIH's duly to pay any make-whale, the Bankruptcy Court assumed Ihat il was "salvent
and abile 1o pay &l allowed claims of [its] creditars in full.” fn re Eneigy Future Holdings Corp., 527 BR. g1 182. We do
the same. Because we do not have any briefing on the matfer even withoul that assumplion, we do nol consider
wihether insohwency might have affected EFIH's abligations.

z In Sections A and B, we refer for convenience o the First Lien Indenture simply as the Indenture " Likewise, we mean
the First Lien Maotes and First Lien Moleholders when we refer fo “the Notes™ or “the Noteholders™ in these Sections.
Therealier the two lerms mean all debt instruments and their holders under bath the First Lien and Second Lien
Indentures, which themselves may bé refermed to collectively as the Indentures.”

Even though a deblor canno! prepay whal is already due, courts have enforced prepayment premiems after
acceleration when the deblor has intentionally defautied in order 10 avoid the premium. See &g, 0 e 5 Side House
LLC, 451 B.R al 269; Northweslem 816 MY 5 2d al 836,

s
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acceleration or thet the Court should have allowed the Noteholders a contingent claim for the make-whaole or a claim
for contract damages.

© 2018 Thomson Reuters. No claim o anginal U.S. Government Werks 1

Inn re Energy Future Holdings Corp., 842 F.2d 247 (2016)
&3 Bankr.Ct Dec. 95

& 2018 Thomson Reuters. No claim 1o onginal U.S. Government Works 1

In re Energy Future Holdings Gorp., 842 F.3d 247 (2016)
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4. Matter of MPM Silicones, LLC, 874
F.3d 787 (2™ Cir. 2017)
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Matter of MPM Silicones, L.L.C., 874 F.3d 787 (2047}
Bankr. L. Rep. P 83,176

& 2018 Thomson Reuters. No claim to origingl U.S. Governmenl Works. 1

Matter of MPM Silicones, L.L.C_, 874 F.3d TBT (2017)
Bankr. L. Rep. P 83,178

-
" kevCiee Bl Flog = Appeal Motificaiion : )
Petition for Certiorun Dovketed by BOKE. MoA L AS FIRST 1OAN TRUSTEE » SonfErTIVE PERFUBMANCE MATERIALS, IMC LT AL

LS., March 14, 2008
B74 F.ad 787
United States Court of Appeals,
Second Cireuit.

In the MATTER OF: MPM SILICONES, L.1.C.
Momentive Performance Materials Incorporated, Apollo Glabal ManagemenT, LLC, Ad Hoc Commitlee of
Second Lien Holders, Plaintiffs-Appellees,

v
BOKF, NA, as First Lien Trustee, Wilmington Trust, N.A, as 1.5 Lien Trustee, Defendants-Appellants,
1.5, Bank Naticnal Association, as Indenture Trustee, Plaintiff-Appellant,

Y.

Wilmington Savings Fund Society, FSB, as Sueeessor Indenture Trustee, Momentive Ferformance Materials
Incorporated, Ad Hoe Committee of Second Lien Noteholders, Apollo Management. LLC, and Certain of its
Affiliated Funds, Defendants-Appellees.

Nos, 15-1682 (L)

|
15-1824 (CON)
|
No. 15-1771
|
August Term, 2016

|
Submitted: November g, 2016
|
Decided: October 20, 2017

Synopsis
Background: Order was entered by the United States Bankruptey Court for the Southern District of MNew York, Bobert D
Dirzin, J., 2004 WL 4436315, confirming debtor's proposed Chapter 11 plan, and noteholders appealed on theory that the plan
violated the “sbsolute prierity” rule, that Chapter 11 “cramdown’™ interest rate was inadequate, and that the lower court had

erronecusly denied their request for make-whole premium. The Disrict Court, Briccetti, J., 530 B.R. 321, aflimmed, and
noteholders appealed.

Haoldings: The Court of Appeals. Bumingien 1 Parker. Circuit Judge, held that;

W proposed Chapter 11 plan did not vielate “absolute priority” rule, by providing a partial distribution to second lien
noteholders on their claims but none to holders of subordinated notes;
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process and first determined whether there existed an efficient market for loans of type that secured creditors would be required
to make under plan;

L genior lien neteholders were not entitled 10 make-whole premium on notes which had been accelerated automatically wpon
debtors’ Chapter 11 filing; and

L appeal from district coun’s affirmance of bankruptey court’s Chapter 11 plan confirmation order wis not equitably moot,

Affirmed in part, reversed in pan, and remanded.

Wesl Headnotes (16)

LBanhruptcy
Copclusions of law; de novo review
Clear crr

Court of Appeals exercises plenary review over
district court’s affinnance of bankruptcy coun's
decision, reviewing de nove the banknupiey
court’s conclusions of law, and reviewing its
findings of facts for clear ervor. o, B Bunke, P

3013,

Cases that cite this e

B Contracts

i Parti

Under New York law, fundamental objective of
confract interpretation is to give cffect to the
expressed intention of the partics,

L ases c1le this headnoic

Under Mew York law, contract language is
“ambiguous™ if it is capable of more than one
meaning.

Cases that cite this headnos

< Bankrupley
o= [rgsy -D-l' an of priority

Propesed  Chapter |1 plan did not  violate
“ahsolute prioriny” rule, by providing a partial
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ambiguity in trust indenture as o whether second
lien notes were “senior indebtedness,” to which
these subordinated notes had been subordinated,
had to be resolved in favor of finding such
subordination, not only  because this  was
consistent with debtors” repeared representations
o the Securitics and Exchange Commission
(SEC) and 1w financial community, but becausc
contrary interpretation led 1o irmational results. 11
| 5 |'I|,|'| b “I_

1 Contracts
«=Applicati

When contract term is ambigeous, New York
courts ook 1o extrinsic evidence to determine the
intention of the parties, including evidence of
parties’ apparent intention, evidence of what
would be commercially reasonable, and the
parties” interpretation of the contract in practice,
prior to litigation.

Cases that cite this headnote

To  determine  appropriste  Chapler 11
“cramdown” rate of interest (o ensure that
objecting secured class receives seam  of
payments under proposcd plan with present value
that s at least equal (o amount of class members'
allowed secured claims, bankruptey court should
enguge in two-stage process and first determine
whether there exists efficient market for loans of
type that secured creditors will be reguired 1w
make wnder plan: only if there is no efficient
markel for such loans should courts proceed 1o
second stage of process and use “formula™ or
prime-plus approach to calculale appropriate
“eramdown” rate by starting with largely risk-
free intercst rate and applying appropriate risk
adjustments, 11 LLS.C.A, & | 129(hN2 WA NI,

Lses thot cite this hesdnoie

B

To  determine  uppropriste  Chaprer 1]
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pavmenis under proposed plan with present value
thit was a least equal to amount of class
members” allowed secured claims, hanknuptey
court should not have categorically rejected the
probative value of evidence as 1o market rates of
interest, but should have considered  such
evidence to determine whether an  efficient
market existed for loans of ype thal objecting
secured creditors would be required 1o make
under proposed plan, 1L USCA S [IINBKI)
AN

Bills and Motes

Mode and Sufficiency of Pavmsn

“Makg-whole premium”™ s 2 contractual
substitute for imerest lost on promissory notes
redeemed before their expected due date, and is
meant 1o ensure that lender is compensated, if
paid earlier than the original maturity of loan, for
the interest that it will not receive.

“ases that cite this headna!

o o syllicseney of Pay

Senior lien noteholders were not entitled o
make-whole premium on notes which had been
accelerated automatically upon debtors™ Chapler
11 filing. an event of default under senior notes:
while notes required payment of make-whole
premium in event that they were redeemed early,
repayment of notes that had been accelerated
automatically due to debtors” bankruptey filing
was not a voluntary early “redemption” of notes
prior to their duc date, bul a repayment
contractually required on notes that had become
due, pursuant o their  terms,  due (o
commencement  of  jointly  administered
bankmuptcy cases.

ca hat 1 i« hegdnog

Any attempl by senior notcholders to rescind the
amomatic  acceleration of their  notes  that
occurred due 1o debtors” Chapter 11 filing, in
atlempl to preserve their right to make-whole
premium, would be a postperition attempt 1o
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Cases that ¢ite s headnote

L Bankrupics
Moo guestions

Equitable mootness is a prudential doctrine that
is invoked 1o avoid disturbing a reorpanization
plan once implemented,

Cases that cite this hesdnole

LN Bankropicy
Mogl guestions

Equitable moomess dociring allows  appellate
courts 10 dismiss bankruptcy  appeals  when,
during pendency of uppeal, events occur such
that, while appellate court may conceivably be
able 1o fashion effective relief, implementation of
that reliel would be incquitable.

s 1 s this headnone

1 Bankruptes
Moot questions

Equitable  mootness  doctrine  requires  a
bankruptcy appellate counl 1o carefully balance
importance of finality in bankruptey proceedings
against appellant’s right 1o review and relief,

Cases (hat ¢ite this headnoe

uy Bankruptey
Moot guestions

When reorganization plan has been substantially
consummated,  bankruptey  appellate  court
presumes that appeal from plan cenfirmation
order is equitably moot; that  presumplion,
however, will give way uvpon showing of
presence of the five Chateaugay factors: (1) that
effective relief can be ordered: (2) that such relief
will not affect deblor’s re-emergence  from
bamkruptey; (3) that such reliel will not unravel
intricate iransactions: (4) that affected third
partics were nodified and able to participate in
appeal; and (3) that appellant diligently sought
stuy of reorganization plan.
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{LE Bankruplcy
Muwal guestions

While each of the Nve Chateangay Tactors must
be satisfied in order to overcome presumption
thut substantial consummation of Chapler 11
reorganization plan will equitably moot an appeal
from plan confirmation  order, bankruptcy
appellate courts place significant weight on fifth
factor, i.e., on whether appellant diligently sought
a stay of reorganization plan; if stay was sought,
then counts will provide relief if it is a0 all
feasible, that is, unless relief would knock the
props out from under the authorization for every
transaction that has taken place and create an
unmanageable, uncontrollable  situation  for
bankrupicy court,

is Lt cite this headnpig

s Bankrupicy
Mol questions

Appeal  from  district court’s  alfirmance of
bankrupley court's Chapter 11 plan confirmation
order, on ground that bankruptcy court hed
improperly relied solely on a “formula,” or
prime=plus approach. w caleulate appropriate
“cramdown” interest rate and had not considered
whether there was efficient market for loans of
type that objecting secured creditors would be
required 1o make under proposed plan, was not
rendered  equitably  moot by substantial
consummation of plan, where creditors had
diligently sought stay pending appeal from
multiple courts, and where requiring deblors 1o
pav  additional interest 1o objecting  secured
creditors would not unravel the plan, threaten
debtors”  re-emergence  from  bankrupicy, or
otherwise  materially  implicate  Charciowgay
concemns. 1L ULSCA S 1I2NbW WA WK

e 1hiz he

700 Appeals (rom the United States District Court for the Southern District of Mew York. Vincent L. Bricoeni, Juwdze.
Attornevs and Law Firms

DPOUGEAS HALLWARD-DEIEMEIER, Ropes & Gray LLP, Washington D.C.; MARK B SOMERSTEIN, MARK 1. BANE,
Ropes & Gray, Mew York, NY, for Wilmington Trust, Nuational Associstion as Indenture Trustee for the 1.5 Lien Mates.
DANIELLE SPINELLEL JOEL MILLAR, Wilmer Cutler Pickering Hale and Dorr LLPE, Washington, D.C.; PHILIP D
ANKER, j AM B SCHOENFELLD, Wilmer Cutler Pickering Hale and Dorr LLP, New Yook, NY; MICHAEL ) SAGE,

BRAIN E GRECR. Dechent LLP, Mew York, NY, G, ERIC BRUNSTAL, JR.. Dechert LLP, Hartford, CT, for BOKF, NA as
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SUBHEEL BN LAN], JUmn Emanuel Urgunan & HWIHIVaN, LLEF, NeW TOr NTD BUMY 0 B, Jh, MAKB
STANCIL, ALAN L UNTEREINER, MATTHEW M. MADDEN, Robbins, Russell, Englen, Orseck, Untereiner & Sauber
LLP, Washington, D.C., for L5, Bank Mational Association, as Indenture Trustee,

AA 5 DNAENGOFE, ABID OURESHI, BRIAN T CARNEY, Akin Gump Strauss Hauer & Feld LLP, New York, NY;
PEATIE A SHAH, JAMES €, TYSSE, ZW, JULIUS CHEN, Akin Gump Strauss Haver & Feld LLP, Washington, D.C., for
Momentive Performance Materials Inc. and Apollo Management, LLC, and cenain of its affiliated funds.

JOSETH T BAIG, JAMES ©, DUGAN, Willkie Farr & Gallagher LLP, New York, NY, for Momentive Performance
Materials Inc.

Committee of Second Lien Noteholders.

SETH L LIEBEEMAM, PATRICK SIBLEY, Pryor Cashman LLP, Mew Yark, NY, for Wilmington Savings Fund Society,
FSB, as Successor Indenture Trustee.

RONALD J. MANN, Columbia Law Scheol, Mew York, NY, for Amici Curiae Loan Syndications and Trading Association,
the Managed Funds Association, and the Securities Industry and Financial Markets Association.

Before: Cabrangs, Pooler, and Parker, Circuit Judges,
Opinion

Bamington [ Parker, Circuit Judge:

Three groups of creditors separately appeal a judgment of the United States District Court of the Southern District of New
*791 York {Briccetti, /A ) affirming the confirmation of Debtors” Chapler 11 reorganization plan by the U5, Bankruptey Court
(Drrain, ). The creditors argue that the plan improperly eliminated or reduced the value of notes they held. Debtors argue that
the plan was properly confirmed and that these appeals should be dismissed as equitably meot. With onc cxceplion, we
conclude that the plan confirmed by the bankruptey court and affirmed by the district courl comports with the provisions of
Chapter 11. We remand so that the bankruptey court can address the single deficiency we identify with the proceedings below
which is the process for determining the proper interest rate under the cramdown provision of Chapter 11, We decline o
dismiss these appeals as equitably moot,

These appeals by three groups of creditors challenge various aspects of Appellec Momentive Performance Materials, Inc.'s
("MPM,") substantially comsummated plan of reorganization under Chapter 11 of the ULS. Bankruptey Code’ With one
exceplion, we conclude that the reorganization plan (the “Plan”) confirmed by the hankruptcy court and affirmed by the district
courl compaorts with Chapter 11, We remand so that the bankruptey court can address the single deficiency we identify in the
proveedings below, which is the process for determining the proper interest rte under the cramdown provision of Chapter 11

MPM, 2 leading producer of silicone, faced serious financial problems afier it took on significant new debt obligations
beginning in the mid-20005" See 15-1771 JA 286-88; 13-1682 JA 1605-06.7 Following these debt issuances, MPM was
substantially overleveraged, and uliimately filed 2 petition under Chapier 1 1. The four relevant classes of notes issued by MPM
are as follows:

Subordinated Netes. In 2006, MPM issued S500 million in subordinated unsecured notes (the “Subordinated Notes™) pursuant
toan indenture (the “2006 Indenture™), 15-1771 JA 303, Appellant U5 Bank is the indenture trustee for the Subordinated
Notes. In 2009 MPM issued secured second-lien notes and offered the Subordinated Notes halders the option of exchanging
their notes for the newly-issued second-lien notes. The second-lien notes were offered at a 60% discount but were secured, 15-
1771 JA 2241, Holders of 3118 million of the Subordinated Notes accepted the offer, leaving $382 million in unsccurcd
Subordinated Notes outstanding. 15-1771 JA 2241,

Second-Lien Netes, In 2010, MPM issoed approximately $1 billion in “springing™ *792 second-lien notes (the “Seccond-Lien
Notes”). 15-1682 JA 1616; 15-1771 JA 476. The Second-Lien Netes were to be unsecured until the $118 million of previously
exchanged Subordinated Notes were redeemed, at which point the “spring”™ in the lien would be triggered. 15-1771 JA 517,
S80-81. Once triggered, the Second-Lien Motes would then (but only then) obtain a security inerest in the Debtor's collateral,
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collateral. A primary issue on this appeal is whether the Second-Lien Notes have priority over the Subordinated Notes,

Semior-Lien Noves. In 2002, MPM again issued more debt, this time in the form of mwo classes of senior secured notes.
Specifically, MPM issued $1.1 billion in first-lien secured notes (the “First-Lien Motes™), and 5250 million in 1.5-lien secured
notes (the “1.5-Lien Notes.” and, with the First-Lien Notes, the “Senior-Lien Notes™). 15-1682 JA 1615, Appellants BOKF and
Wilmington Trust are the indenture trustees for the First-Lien Notes and 1.5-Lien Notes, respectively. Purseant to the
governing indentures (the “2012 Indentures™), the Senior-Lien Notes were to be repaid in full by their maturity date of October
15, 2020. They carried fixed interest rates of 8.875% and 10%, respectively. The 2012 Indentures also called for the recovery
of o “make-whole™ premium if MPM opted 1o redeem the notes prior to maturity, Because the Second-Lien Motes and the
Senior-Lien Notes are secured by the same collateral, the holders of those notes executed an intercreditor agreement (the
“Intercreditor Agreement”), which provided that the Senior-Lien Motes stood in prierity 1o the Second-Licn Notes as to their
respective liens, but that each was junior 1o pre-existing liens on MPM’s collateral. 15-1771 JA 691-718. Other primary issucs
on this appeal are whether the Senior-Lien Note holders are entitled 10 the make-whole adjustrment and the cramdown interest
rate they are entitled to if their Notes are replaced under the Plan,

n

After these notes were issued, MPM experienced signilicant financial problems. See 15-1771 JA 284-88. In April 2014, MPM
filed a petition under Chapter 11 and ultimalely submitted a reorganization plan to the bankrupicy coun. 15-1682 JA 3841-912.
Several elements of that Plan are at issue on these appeals. The Plan provided for (i) 2 100% cash recovery of the principal
balance and accrued interest on the Senior-Lien Notes; (i) an estimated 12.8%-28.1% recovery on the Second-Lien Notes in
the form of equity in the reorganized Debtors; but il no recovery on the Subordinated Motes. 13-1771 JA 271-74,

The Plan also gave the Senior-Lien Motes holders the option of (i) accepting the Plan and immediately receiving a cash
pavment of the outstanding principal and interest due on their Nodes (without & make-whobe premium), or {ii} rejecting the
Plan, receiving replacement notes “with a presemt value equal 1o the Allowed amount of sech holder's [claim).” and then
livigating in the bankruptey court issues including whether they were entitled to the make-whole premium and the interest rate
on the replacement notes. 15-1771 JA 271-72; 15-1682 JA 3873-75, The Scnior-Lien Motes holders rejected the Plan, and,
thus, elected the later option

The appellants here —the Subordinated Motes holders and the Senior-Lien Notes holders—opposed the Plan. { The Second-Lien
Notes holders unanimously accepted =793 it) The Subordinared Notes halders, who were to receive nothing, contended that,
umder relevant inderure provisions, their Notes were not subordinate 1o the Second-Lien Notes holders and, consequently, they
were entitled to some recovery, The Senior-Lien Notes holders opposed the Plan on the ground that the replucement notes they
received did not provide for the make-whole premium, and carried a largely risk-free interest rate that failed (o comply with the
Code becuuse it was well below ascertainable market rates for similar debi obligations and thus was not fair and equitable
because it failed to give them the present value of their claim.

Despite these objections, the bankrupicy court confirmed the Plan following a four-day hearing. fn re VP Siicones, LI,
2014 W, 4436335 (Bankr. SONY. Sept 9, 2014), aff°d, 531 BB 321 (SINY. 2015). Confinmation was facilitated by
Chapter 11's “cramdown” provision, which allows a bankruptey eoun to confirm a reorganization plan notwithstanding non-
accepting classes if the plan “does not discriminate unfairly, and is fair and equitable, with respect to cach class of claims or
interests that is impaired under, and has not accepted, the plan,” 11 LLS.C. & 112%hi1).

The bankrupicy court concluded that the Plan was fair 1o the Subordinated Notes IHJJ:IL'IS, despite no recovery, because the
2006 Indenture called for their subardination to the Second-Lien Notes. [ re MPA 5 IERY 16335 a1 *2-
211 I held the plan was fair to the Senior-Lien Notes holders because the 2012 Indentures did not require pavment of the
make-whole premium in the bankruptey context and because the interest mte on the proposed replacement notes. even though
well below a “market” rate, was determined by a formula thet complicd with the Code’s cramdown provision. fd_ar *11-*32,

43

The bankruptey court’s confinmation order triggered an automatic 14-day stay during which Debtors could not consummate the
Plan. See Fed R Baske P 3020(c) Appellants aggressively took advantage of this period and attempted to block the
implementation of the Plan. Specifically, prior to the expiration of the automatic stay, appellants moved in the bankruptey court
to extend the stay pending their appeal of the confirmation order, which the court denied. See 15-1682 JA 4099, 3173, They
then prompily moved the district court for a stay, which was alsa denied. See 15-1682 JA 183, 185, Appellants then appealed
the denial of the stay 1o this Court, and we dismissed the appeal for lack of jurisdiction. 15- 1682 JA 4872-73, Despite these
efforts, the Debtors contend this appeal is equitably moot, & contention with which we do not agree.

The appellants appealed the confirmation order to the district court which affirmed the bankruptey court’s confirmation order,
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selected by the bankruptey court complied with the Code, i at 331-34: and {iii) under their indentures, the Senior-Lien Notes
helders are not entitled 10 the make-whole premium in the context of a bankrupley, [ a1 335-38 The Subordinated Motes
helders, the First-Licn Notes holders, and the 1.5-Lien Notes holders separately appealed.’

T4 11

Wy exercise plenary review over a district court’s affirmance of a bankrupicy court’s decisions, reviewing de nova the
bankruptcy court’s conclusions of law, and reviewing its findings of facts for clear error.” [ re Leluman Bros, i LB08 F5d
047 odin (2d Cir 2005 (internal guolation marks cmitted).

v

These appeals raise four issues, First, the Subordinated Motes holders challenge the lower couns’ conclusions that their claims
are subardinate to the Second-Licn Notes holders” claims, Second, the Senior-Lien Motes holders contend that the lower couns
erromecusly applied a below-market interest rate 1o their replacement notes. Third, the Senior-Lien Notes holders challenge the
lower courts” rulings that they are not entitled 1o & make-whole premium. Finelly, Debtors argue that we should dismiss these
appeals as equitably moot. We find merit only in the Senior-Lien Notes holders’ contention with respect o the method of
caleulating the appropriate interest rate for the replacement notes. We reject the others,

A

I'he lower couns concluded that the Plan, which provided no distribution to the Subordinated Notes holders, complied with the
governing 2006 Indenture. The Subardinated Motes holders argue this conclusion was ermoneous because, under the terms of
the 2006 Indenture, their claims are not subordinate to the Second-Lien Notcs, whose holders recovered under the plan. The
Debtors, on the other hand, contend that the 2006 Indenture gives the Second-Licn Notes priority over the Subordinated Notes,
We agree with the Debtors, although for somewhat different reasons from the lower courts which found the relevamt indenture
provisions unambiguous, We find them 1o be ambiguous, but resolve the ambiguities in favor of the Deblors.

The Subordinated Notes holders’ argument begins with Section 10.01 of the 2006 Indenture, which states that the Subordinuted
Motes are “subordinated in right of payment ... to the prior payment in full of all existing and fulure Senior Indebiedness of the
Company,” and that “only Indebtedness of the Company that is Senior Indebledness of the Company £hall rank senior to the
Securities in accordance with the provisions set forth herein® 15-1771 JA 404, Accordingly, the Second-Lien Notes stand in
priority 1o the Subordinated Notes only if they constitute “Senior Indebtedness.”

“Senior Indebtedness”™ in the 2006 Indenture begins with what the parties refer 10 as the “Bascline Definition.” which defines
Senior Indebtedness as:

all Indebtedness . unless the instrument creating or evidencing the same or pursuant lo which the same
i outstanding expressly provides that such ebligations are subordinated in right of payment 1o any other
Indebtedness of the Company ...

15-1771 JA 341,

It is undisputed that the Second-Lien Notes are not subordinated in right of payment to any other indebtedness and that
therefore they satisfy the Baseline Definition of Senior Indebtedness. However, the Baseline Defimition s then subject 1o six
enmerated exceptions, the fourth of which (the “Fourth Provise™} excepts from Senior [ndebedness:

#7095 any Indebtedness or abligation of the Company _.. that by its terms is subordinate or junior in amy
respeer to eny other Indebtedness or obligation of the Company .. including any Pari Passu
Indebicdness.

151771 JA 342 (emphasis added).

The Subordinated Notes holders argue that the Fourth Proviso carves out the Second-Lien Notes from the Baseline Definition,
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respect” language. They argue that the Second-Lien Motes are subordinate 1o, for example, the First-Lien Notes—because,
pursuant 1o the Intercreditor Agreement. the liens supporting the Second-Lien Notes are junior to the liens supperting the First-
Lien Nedes—and that they are therefore subordinate to other Indebledness of the company.

The lower courts rejected this argument, and concluded that the Second-Lien Motes wnambiguously constitute Senior
Indebtedness despite the Fourth Provise. They did so in reliznce on a distinction between “lien subosdination™ and “payment
{or debr} subordination,” concluding that the Fourih Proviso unambiguously carves out from the Baseline Definition only the
laner and not the former. Because the Second-Lien Notes are not subordinate in prpnens 10 other note classes—but rather, the
{tenx supporting their notes are subordinate—the fower courts concluded that the Second-Lien Notes are nol covered by the
Fourth Proviso.

We do not agree with the lower counts that the Fourth Proviso unambiguously incorporutes @ distinetion between lien
subordination and payment subordination. Rather, we conclude that the Fourth Provise renders the definition of Senior
Indebtedness ambiguous 25 to whether it includes the Second-Lien Notes. Nevertheless, we conclude that this ambiguity
should be resolved in Debtors’ favor given the plethora of evidence in the record that the parties intended the Second-Lien
Motes 1o be Senior Indebtedness.

L A< discussed, the lower courts concluded that the Second-Lien Notes are unambiguously Senior Indebledness. Under New
York law, which governs the Indenture, a fundamental objective of contract interpretation is to give effect to the expressed
intention of the parties. The initial inquiry is whether the contractual language, without reference to sources outside the text of
the contract, is ambiguous, Contract langusge is ambiguous if it is capable of more than one meaning.

Hwe are not persuaded by the Debuors” (and lower courts’) conclusion that the Fourth Proviso's reference 1o “subordinate ... in
any respect” unambiguously refers only o pavment subordination and not to lien subordination. The Debtors read the Fourth
Provise as if it states “subordinate ... in right of payment,” which of course it does not. In so doing, the Debtors disregard the
breadih of the term “in any respect.” a term which is generally thought *796 to be as broadly encompassing s possible.” And,
us & practical matter, it seems 1o us illogical to believe that a second-lien holder does nol possess an ebligation that is
meaningfully subordinate in some respect to a first-lien holder. These sophisticated partics knew how 1o cabin the tvpe of
subardination to which they refer; the indenture uses the term “subordinate ... in right of payment™ many times, including in the
Baseline Definition itself.

Muoreover, the Debtors” interpretation renders language in the indenture superfluous, which is a commen sign of ambiguity. See
RAE Corp, v, Newhille Ingys, Corp, 329 F 3d 310, 314 (24 Cir 20030 (in assessing ambiguily, courls consider the entire
contract “to safeguard against adopling an interpretation that would render any individual provision superfuous™ {intemal
qumaliun marks omitted)): see alse Lovwvers " Fund for it Profiction of Srate of N Y, v Bank Lenmi Tepst Co,of New Fork,
D4 NN Id 308, 404, F06 MY S 2 66, 73T WNE 2 S63 (MY, 2000 (concluding that an interpretation that renders a portion of
a contraet superfluous is “unsupportable: under standard principles of coniract interpretation™). Specifically, if the Fourth
Proviso only excepis debt subordinate in right of payment, there is no purpose for the “in right of payment” carve-out in the
Bascline Definition. We disagree with the lower courts” attempts 1o interpret away this superfluity by finding a distinetion
between “expressly” (in ihe Baseline Definition) and “by its terms™ (in the Fourth Proviso). We see no meaningful distinction
between those terms,

Nevertheless, we also conclude that the Subordinated Notes holders’ interpretation, that the Fourth Provise unambiguously
excludes the Second-Line Notes from the definition of Senior Indebledness, is incorrect. As the lower courts correctly
conrcluded, the Subordinated Notes holders® interpretation renders key parts of the Baseline Definition superfiuous. Under their
reading, that definition excludes from Senior Indebtedness only obligations subordinute “in right of payment,” but the Fourth
Proviso excludes all obligations that stand behind any type of other obligation. 17 so, the Baseline Definition’s more limited
carve-out for debr subordinate “in right of payvment™ would be unnecessary, because all such debt would be carved out from the
definition of Senior Indebtedness by the Founh Proviso,

As the Subordinated Notes holders comrectly acknowledge, “[flor this indenture, it simply is nof possible 10 avoid superiluity.”
I5-1771 Br. of Appellant 34 (intemal quotation marks omitted). Where, as here, varying interpretations render contraciual
language superfluous, we are not obligated to arbitrarily select one as opposed 10 another. Because the 2006 Indenture is open
to differing reasongble imerpretations as to whether the Second-Lien Notes constiute Senior Indebtedness, we conclude that it
is ambiguous as & matter of law.
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EWhere a contract term is ambiguous, we look 1o extrlnsm -:wmmc o determine :hn ||1l-.'n|:mn of mc parties. That ewda,nce
can include the parties” apparent inlention, ; )

1987, what would be commercially reasnnal:lle. L r Ie r
B i 438, 445, o962 Y5 2d SR3 ORS ML 2 843 (201 3), and the “parties” *797 interpretation of the contract in practice,
prior to litigation,” Cloegn Trgee, foc v Amerfcan Phidipeine Fiber fodis, dne, 743 F2d 85, %1 (2d Cir, 19840 Applying
these tools, we conclude, as did the district court, that the parties understood that the Second-1Lien Notes canstituted Senior
Indebtedness. See 531 B R s 33107,

First, MPM repeatedly represented 1o the Securilies Exchange Commission and to the financial community that the Second-
Lien Motes were Senior Indebtedness, 1L did so in ils prospectuses, 8-Ks and 10-Ks. For example, it disclosed in o Movember
2010 8-K that the Second-Lien Notes are “senior indebtedness of the Company ... and will rank ... senior in right of payment o
all existing and future subordinated indebtedness.” 15=1771 JA 3057; see afse 15-1771 JA 2231, It wemt further when it
subsequently resold ceriain Subordinated Motes. In a May 2013 prospectus, MPM restated that the Subordinated Motes “are
subordinated 1o all our existing and future senior debt, including the ... Second-Priority Springing-Lien Notes,” MPM alsn
specifically identified as the first risk related to the Subordinated Motes that those holders” “right to receive pavments on the
Motes is junior to those lenders who have a security interest in our assets.” 15-1771 JA 3007, 3010, MPM further assened that
in the event it were to file for bankrupicy and were unable to repay its secured debd, “it is possible that there would be no assets
remaining from which your claims could be satisfied” 15-1771 JA 3010, The Subordinated Mote holders knew all of this
because the Dehtors were comractually obligated, pursuant 1o Section 4.02 of the 2006 Indemture, 1o provide copies of its 10-
Ks, 10-Qs, 8-Ks, and all other required disclosures both to the Subordinated Note holders as well as to their Trustee—a highly
sophisticated group of investors. 15-1771 JA 357, There is no dispute that these disclosures occurred. Consequently, it was
widely undersood in the investment community that the Second-Licn Notes had priority.

Second, the Subordinated Notes holders” interpretation generates the irrational outcome that the springing of the Second-Lien
Motes™ security interest, which was meant to enhance the note holders’ protection, would actually sirip those notes of their
status as Senior Indebtedness and therefore their priority over the Subordinated Motez. As the bankruptey coun concluded.
“It]here is no logical reason for such a distinction, netwithstanding the subordinated noteholders” attempt 1o find one™ 2014
W 44363358 bt

Third, the Subordinated Notes holders” proposed interpretation that “in any respect” covers all junior liens would mean that no
senior note classes would qualify as Senior Indebtedness because each was secured in some respect by @ junior lien. For
example, the First-Lien Notes were secured in part by & second prierity lien on collateral securing a prepetition revolving credit
facility, See 15-1771 JA 24235-26. We think it highly improbable that anvone understood this interpretation to be correct.,
Certainly MPM did not. For example, in a December 2012 prospectus MPM represented 1o the SEC tha the Senior-Licn Notes
were Senior Indebledness, 15-1771 JA 3725, Because those nole classes are subordinate to pre-existing liens as to the Debtors”
collateral, they, wo. would seemingly not quality as Senior Indebtedness under the Subordinated Motes halders” interpretation,
In light of these factors, we have lintle trouble concluding that the extrinsic evidence establishes that the most reasonable
interpretation of the Indenture is that the Second-Lien Notes are Senior Indebtedness, The judpment of the district coun on that
issue is, therefore, affirmed.

*T98 B

As a consequence of rejecting the Plan, the Senior-Lien Notes holders received replacement notes which pay oul their claim
over lime, The Code permits deblors w make such “deferred cash payments”™ w secured creditors (e, o “cramdown™), ||
USO8 20 INAMKIL. However, those payments must ultimately amount te the full value of the secured creditors’
claims., fd. To ensure the creditor reeeives the full present value of its secured claim, the deferred payments must carry an
appropriate rate of mierest, See fafe v Wage, SORULS 464, 472 n 8 115 8. Co, 2187 134 1 Ed 2d 424 (1993),

The rate selected by the Fower courts for the Senior-Lien Note holders’ replacement notes was based on the “formula” rate. The
bankruptcy court selected interest rates of 4.1% and 4.85%. respectively, which were largely risk-free rates slightly adjusted for
appropriate risk factors. [t is not disputed that this rate is below market in comparison with rates associsted with comparable
debt obligations. The Debtors defend the application of the “formula™ method on the ground that it is reguired by the plurality
opinion in the Chapter 13 case of Jilf v SC8 Crealit Corp, 541 LS, 465, 1245 C), (951, 1538 L Ed.2q T87 (3004},

The Senior-Lien Notes holders contend that because this rate is too bow, the Plan is net “fair and equitable”™ as required by &

129¢b]. They argue thal the lower courts should have applied a market rate of interest which i the rate MPM would pay 10 a
contemporaneous sophisticaled arms-length lender in the open market. The Senior-Lien Notes holders argued in the bankrupicy
court that such 2 market exists and would penerate interest in the 5-6+% range. See 15- 1682 JA 464, 19415
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in Tl v, SCS Crpelie Carp, S40ULS 465, 124 500 1951, 158 L Ed. 2d 787 (20041." it concluded that the proper rate was what
the: pluralivy in 77/ referred 1o as the “formula™ or “prime-plus™ rate (discussed more fully below), L al 24, 26 The district
court agreed. 531 B R g1 232-34. The Senior-Lien Notes holders argue on appeal that the lower couns erred in concluding that
the [l plurality opinion is wholly applicable to this Chapter 1| proceeding. In substantial part, we agree.

Atizsue in S was a Chapter 13 debtor’s sub-prime avto loan, carrving an interest rate of 21% and providing the creditor with
a 54000 sccured claim. As with Chapter 11, Chapter 13 allows debtors to provide secored creditors with future property
distributions (such as deferred cash payments) whose total “value, as of the effective date of the plan, .. is not less than the
allowed amount of such claim.™ 1| LS C & 1325 W53 The question became, as here, how to calculate the interest on
the deferred payments such that the creditor would receive the full value of its claim. No single interest-calculation method
secured a majority vote on the Court, *799 resulting in a plurality opinion endorsing the “formula™ method.

The “formula” approach endorsed by the 70 plurality instructs the banknuptcy coun o begin with a largely risk-free interest
rate, specifically, the “national prime rate ... which reflects the financial market's estimate of the amount 8 commercial bank
should charge a creditworthy commercial borrower to compensate for the opporiunity costs of the loan, the risk of inflation,
and the relatively slight risk of default,™ 540 U5 g1 270 124 500, [95], The bankrupicy court should then hold a hearing to
determine @ proper plan-specific risk adjustment o that prime rae “at which the debtor and any creditors may present
evidence.” [of Using this approach, “courts have generally approved adjustments [above the prime rate] of 1%6 10 3% (i a

4B0, 124 5,00, 195]f

The [ulf plurality arrived at the “formula™ rate after rejecting a number of alternative methods relied on by the lower cours,
Significantly, it rejected methods relving on purported “market” rates of interest because those rates “must be high enough w
cover faclors, like lenders” transactions costs and overall profits, that are no lenger relevant in the context of court-administered
and courl-supervised cramdown loans.” 240 LS gn 477, (28 5,00 1951, The plurality then identified the only fectors it viewed
as relevint in properly ensuring that the sum of deferred pavments equals present value: (i) the time-value of money; (i)
inflation: and (i) the risk of non-payment. fg g1 474, 124 500 1951, The plurality concluded that the “formula™ or “prime-
plus” methed best reflects those considerations,

Although (i imvolved a Chapter 13 perition, the plurality intimated thar the “formula” method might be applicable 1o rate
calculations made pursuant 1o other similarly worded Code provisions, In Fact, it cited the Chapter 1] cramdown provision, ||
LS & LI2%b2HANKIT, among many other provisions, when it noted that “[wle think it likely that Congress intended
bankruptey judges and trustees to follow essentially the same approach when choosing an approprinte interest rate under any of
these [Code] provisions.” [d_at 474 & n 00, 124 5 1 1951

Despite that language, however, the plurality made no conclusive statement as to whether the “fonmula” rate was generally
required in Chapter |1 cases. And, notably, the plurality went on to state, in the opinion’s much-discussed footnote 14, that the
approwch it felt best applicd in the Chapier 13 context may mor be suited 1o Chapter 11, Specifically, in that footmote, the Cour
stated that in Chapter 13 cramdowns “there i no free market of willing cramdown lenders,” 541 LS, a1 4Ta n 04, 124 5 01

T951, I continued: “|ijnterestingly, the same is ool true in the Chapter 11 context. as numerous lenders adventise financing for
Chapter 11 debors in possession. Thus, when picking a cramdown rate in a Chapter 11 case, it might make sense to ask what
rate an efficient market would produce.” fd (internal citations omitted) (emphasis in original).-

L =g00 Many courts have relied on footnote 14 to conclude that efficient market rates for cramdown loans cannot be ignored
in Chapter 11 cases. Most noaably, the Sixth Circuit, “tak{ing] [its] cue from Footnote 147 of the [l plurality, adoped a two-
part process for selecting an interest rate in Chapter 11 cramdowns:

| Tlhe market rate should be applied in Chapter 11 cases where there exists an efficient market. Bl
where no efficient market exists for a Chapter 11 debitor, then the bankruptey couwrt should employ the
formula approach endorsed by the Tl plurality.

It e Awegrican HowePaddens, e, 420 F 3d 559, 368 (Gh Cir, 2005). In applying this rule, courts have held that markets for
financing are “efficient’ where, for example, “they ofer a loan with a tenm, size, and collatera] comparsble 1o the forced Joan
contemplated under (ve cramdown plan.” foore Tevges Cerged Progirie Sovel Sealiy, LOC, TI0F 3d 324 337 (5ih Cir, 20033~

We adopt the Sixth Circuil’s two-step approach, which, in our view, best aligns with the Code and relevant precedent. We do
rol read the [iff plurality as stating that efficient market rates are irrelevant in determining value in the Chapter 11 cramdown
context. And, disregarding available efficient market rates would be a major departure from long-standing precedent dictating
that “the best way 1o determine value is exposure (o a marked.”™ Sovd of dur New Y Tewet ol Sepv o v 203 N LSl S

[ship STOULS 434, 457, 119 5.0 1410, 143 | Ed2d 607 (1999} (asseszing a Chapler 11 cramdown); see alse Lnired States
v 0 Acees eff Lo, 469 ULS 240, 25 & n |, 105 S0 450, 83 | Ed 2 276 (19848 (“fair market value™ is “what a willing buyer
waould pay in cash to a willing zeller™ (intermal quotation marks emitted)). In Saek cof oo, the Count noted that “one of the
Code’s innovations [was] to narrow the occasions for courts 10 make valuation judgments,” and expressed a “disfavor for
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The Senior-Lien Motes holders presented expent testimony in the bankruptey court that, if credited, would have established a
market rate. This evidence showed that if the Senior-Lien Notcholders were to have approved the Plan and accepled a cash-out
payment for their notes, MPM would have had to secure exit financing to cover the lump-sum payment. In preparation for thut
possible eventuality (which did not come to pass in light of the Senior-Lien Motes holders” rejection of the Plan}, MPM went
out into the market seeking lenders to provide that financing, Those lenders quoted MPM rates of interest ranging between 5
and 6+%, See fn re MM Silicongs, LEC, 2014 WL 4436135, a1 =29,

Al these rates, the First-Lien Note holders comtend that they would have received around 130 million more than the Plan
offered, Br. of First-Lien Appellant 25, 33, The 1.5-Lien Note holders claim that the interest rate chosen by the lower courts led
them to receive notes “valued by the market at Jess chan %3 conrs on the value of the secured claims,” Br. of 1.5-Lien Appellant
204 The Plan was ohjectionable *801 to the Senior-Lien Notes holders because, in essence, it required them to lend Debtors a
significant sum of money and receive a much lower rate of imterest than any other lender would have received for offering the
same loan o MPM on the open market.

When dealing with a sub-prime loan in the Chapler 13 context, “value” can be elusive because the markel is nod necessarily
efficien and the borrower is tvpically unsophisticated. However, where, as here, an efficient market may exist thar generates an
imterest rate than is apparently acceptable 1o sophisticated parties dealing at armsf-lenglh we :.nn:ludc consistent with foonete
14, that such & rate is prel'r.rablve m a formula improvised by a coun. See fand I LIS S.Cr 14110; see

; A, 1997 (the goal of the cramdown rate is to pul the creditor in the same economic
pesition that i \l.rruld have been in had it received the value of its allowed claim immediately™); see alse 15-1682 JA 3428
(First-Lien Notes holders” expent testifying that because the First-Lien Motes holders “are pricing it at the market ... they're
being compensated for the underlving risk that they are taking,” and not for any “imbedded profit™),

We understand that the complexity of the task of determining an spproprigte market rate will vary from case o case. In some
cases the task will be straightforward, in others it will be more complex. But, al the end of the day, we have no reason o
believe the task varies materially in difficulty from the myriad tasks which we regularly rely on the expertise of our bankruptey
COurts 1o resolve.

Ewe therefore conclude that the lower counts erred in categorically dismissing the probative value of market rates of interest,
We remand so that the bankruptey court can ascertain if an efficient market rate exists and, if so, apply that rate, instead of the
formula rate = We amrive at no conclusion with regard to the outcome of this inquiry.

C

BiThe 2012 Indentures governing the Senior-Lien Notes contain Optional Redemption Clauses, which provide for the pavment
of & make-whale premium= (referred to as the “Applicable Premium™ in the indentures) if MPM were to “redeem the Notes al
its option™ prior to Ocrober 15, 2005, 15-1682 JA 23225 The make- *802 whole premium was imtended 1o ensure that the
Senior-Lien Notes holders received additional compensation to make up for the interest they would not receive if the Noles
were redeemed prior o their maturity date.

Ly October 2014, the Debtors, pursuant to the Plan, issued replecement notes to the Senior-Licn Kotes holders, which did mot
account for the make-whole premium, These holders contended that the failure 1o include that premium violated the 2012
Indentures. The bankruptey court concluded that the Senior-Lien Motes holders were not entitied to the premium. It reasoned
that under the 2012 Indentures the make-whole premium would he due only in the case of an “optional redemption™ and nat in
the case of an acceleration brought about by & bankmptcy filing, 2004 W1, 4436335, ar *11-%15, The district count agreed, 531
BR. at 335-38. We too agree,

The Senior-Lien Notes holders claim entitlement to the make-whole premium for essentially three reasons: (i) they are entitled
to the make-whole under the 2012 Indentures’ Optional Redemption Clauses: (i) they are entitled 1o it under the 2012
Indentures” Acceleration Clauses; and (i) even if the indentures did not allow for a make-whole premium upon acceleration,
they should not have been permanently barred from exercising their contractual right to rescind acceleration and thercby obtain
the make-whole premium,
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the same reasons we nejected nearly identical arpuments in Jore (AR Coep, T30 F 3d 88 0 2d Cie 2003}, There we rejected the
note holders” argument that they were entitled 1o a make-whale premium following a debror’s bankniptey filing. We concluded
thar;

American’s bankruptcy petition rrigeered a defauit, and this default amomatically accelerated the debt.
That acccleration changed the date of maturity from some point in the future . to an earlier date based
on the debtor’s default under the contract. ... When the event of default occurred and the debt
accelerated. the new maturity for the debt was November 29, 2011 [the date of the bankrupicy petition],
Consequently. American’s attempt to repay the debt in October 2012 was not a voluntary prepaviment
hecause [plrepavment can only occur prioe 1o the maturity date,

L _ar 1005 (internal citations and quotation marks omitted),

The Senior-Lien Notes holders argue 40K is inapplicable because it spoke only to “prepavment’” rather than “redemption.” As
the district court noted, the principle of L0458 does not wrm on the distinction between “prepavment” and “redemption.” 331
BR. a1 336-37, In fact, in AUR we stated that because “American’s debl was accelerated ... upon its bankruptey filing [it] is
not now voluntarily redeeming the notes.” A0 T30 F 3d g1 |04,

We also held in 400 thar gcceleration brought about by a bankruptey filing changes the date of matunity of the accelerated
notes to the dute of the petition. 730 F Sd at 103, Therefore, any payment on the accelerated notes following a bankruptey filing
would be a post-maturity payment. And, as the Firsti-Lien Motes holders *803 concede, the “plain meaning of the term
‘redeem” is to ‘repay] | ... a debt security .. o or hofore matority,” 7 15-1682 Br. of First-Lien ﬂppellanl 11;' {emphasls added}
Here, Debtors” payvment was posi-mamrity, not “at or before”™ maturity. Bur see fore

247, 255 (3d Cir. 2004). Moreover, even assuming MPM's isssance of the replacement notes was a "wd::rnptim.“ il would not
have been “at [MPM ] option,” as required e trigger the Optional Redemption Clauses. Rather, the ebligation 1o issue the
replacement notes came aboul aulomalically by operation of separate indenture provisions, the Automatic Acceleration
Clauses. A payment made mandatory by operation of an automatic sceeleration clause is not one made at MPM's oplion. See
AME, T30 F 3dal 100B0].

2

As discussed, the 2012 Indentures cach contain an Acceleration Clause, which calls for the acceleration of payment of the
Senior-Licn Motes under certain conditions constinuting an Event of Default. Pursuant to Section 6.01{g). one such event is
MPM’z filing of a voluntary bankruptcy petition. Although moest Events of Default allow the Sénior-Lien Motes holders the
opriens of accelerating payment. a default brought about by MPM s voluntary bankruptey petition leads 1o an automatic
acceleration under Section 6.02 5

The Senior-Lien Motes holders argue that the term “premium, if any™ in the Acceleration Clauses requires that the make-whole
premium is due upon an awtomatic acceleration. This argument fails in light of our conclusion that the Senior-Lien Notes
helders are not entitled 1o the make-whole premium under the Optional Redemption Clauses. In other words, the make-whole
premivm is not due pursuant (o the Acceleration Clses” reference to “premium, ifany,” for the simple reason that the more
specific (thmnal R:d’cmplmn Clauses Hhmh L,mn: I:ht make -while are not triggered and thus no premium has been generated.
See : 403, - Ar 20017 (noting that “it is a fundamental rule of contract
construction that $pec|ﬁc terms and exact terms are given greater weight than general language™ {internal quotation marks
omited))

3

WEinally, the Senior-Lien Motes holders argue that the lower courts erred in disregarding their contractual right to rescind
acceleration,= a right that if invoked would have reinstated the original maturity date and thereby kept the Optlional
Redemption Clauses (and therefore the make-whole premium) in effect.

AME forecloses this argument as well, There, considering nearly wentical indenture language, we coneluded that a creditor’s
post=petition invocation of a contractual right w rescind an acceleration iriggered automatically by a bankruptey filing is barred
becuuse it would be “an attempt to modify contract nghts and would therefore be subject to the automatic *$04 stay.” 730 F.3d
102 see afse fof at |02-00 (“any attempt by U5, Bank 1o rescind acceleration now-—afier the automatic stay has raken effect
—i% an effort to affect American’s contract rights, and thus the property of the esrate™),
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unlike the one here, expressly disavowed the make-whele premium. According 1o the 1.5-Lien Nates holders, our concemn in
AMA was therefore with not allowing the creditors “an end-run around their bargain by rescission.” 15-1682 RBr. of 1.5-Lien
Appellant 43, This argument fails because, although the provisions at issue here do not expressly disallow the make-whole
premium, the Oplional Redemption Clauses, as we have seen, achieve this result. Therefore, just as in 105, because the right
1o rescind gcceleration here would serve as “an end-run around their bargain by rescission,” the lower cours correctly
concluded that the automatic stay barred rescission of the acceleration of the Notes.

‘i

S Mnebtors seek dismissal of these appeals under the principle of equitable moolness. a “prudential decirine hat is
invoked to avoid disturbing a reorganization plan once implemented,” [ re Mytrompdli Fiber Nofwork foe, 416 F 30 1536,
L4 (2 Cip 200535 The doctrine “allows appellate courts to dismiss bunkruptey appeals “when, during the pendency of an
appeal, events occur’ such that “even tlmugh cl'I'D'."ll'n. n.In.f ulu]d I'.-U:III.J.IUE‘IbI}- be fashioned, implementation of that reliel
would be mtl:'.lllnhrc " I e Mriisrs i 5. K20 F {11 [quu:mh o e Charegnray Corp , 988
E2d 322, 325 (2d Civ, 19930 (“Chafeang H W) The :lu.irml. requires us to “carclully balance the importance of finality in
bankruptcy proceedings against the appellunt’s rght to review and eehiefl”™ fn re Clovter Cosne s dne, 6891 F Ad 476, 48]
(20 Cir, 20025 With these principles in mind, we decling 1o dismiss any of these appeals as equitably moot

Dl hhere, as here, a mrgamﬁa.tmn plan has been ﬁuhs‘lantmfl} consummated, we presume that an appeal of that plan is
equitably moot. fi r¢ '3 1114}, That presumption, however, gives way where five factors
first identified in (fgtegergy 0 are met, They are, uhzre (i) effective relief can be ordered: (i) reliel will not affect the
debtor’s re-emergence; (iii) relief “will not unravel intricate ransactions™; (iv) afTected third-parties are notified and able 10
participate in the appeal; and (v) appeliant diligemly sought a stay of the reorganization plan. Jg e Clhgrer, 691 F 50 pl 482,

VA hhough we require satisfaction of each Chureweyay i factor 1o overcome o moolness presumption, we have placed
significant reliance on the fifth factor, concluding that a “chiel consideration ander (Geiegneay [ is whether the appeliant
sought a stay of confirmation.” fir re Aeiromedip, 416 F 3 g 143, Along these lines, we concluded that “[i]f a stay was
sought, we will provide relief if it is at all *805 feasible, that is, unless relicl would ‘knock the props out from under the
authorization for every transaction that has wken place and create an unmanageable, uncontrollable situation for the
Bankruptey Court.” ™ fd (quoting TRy J b

A special emphasis on this factor is sound. Equitable mootness issues only arise in earnest following a judicial determination
that some facet of a reorganization plan violates the Code. It is generally considered inappropriately harsh to deny relicl to
which one is entitled on the purportedly equitable ground that the unfair (or illegal) plan has been put into effect, especially
where a creditor took all appropriate steps to secure judicial relief. In such a case, we have held that it is proper 1o “provide
relief if it is at all feasible.” L

U3ere, the appellants immediately objected 1o various provisions of the Plan and prompily and consistently sought a stay in
three different couns, Thus their diligence is not in question. Debtors nevertheless argue that these appeals should be dismissed
as mool because of the cascading effects of rewriting the plan were the appellants 1o prevail. Specifically, they argue thal
“granting the Notcholders” reliel would alter a critical piece of the Flan resulting from the inense-multi-party negatintion,
thereby impact]ing| other terms of the agreement and throw|ing] imo doubt the viahility of the Plan,” and that according such
reliel “would cause debilitating financial uncertainy™ 1o the emergent Deblor. 15-1682 Br. of Appellees 69, 71 ({internal
quatation marks omitted).

In light of the limited nature of the remand we order, we do not believe these concerns will materialize. On remand, the
bankruptcy court will only be called on to re-evaluate the interest 1o be received on the replacement notes held by the Senior-
Lien Notes holders. The Debtors acknowledge that this might require, at most, 32 million of additional annual payments over
seven years. 15-1652 Br. of Appellees 69, The Debdors will not have to pay out the nearly S200 million they assert would be
required to pay the Semior-Lien Motes holders” make-whole premium, nor will any redistribution be required to the
Subordinated Notes holders, as to which the plan is fair. In fact, our judgment allows for no redistribution other than that from
the Debitors to the Senior-Lien Notes holders.

Given the scale of Debtors” reorganization, we are not persuaded that a pavment of, perhaps, $32 millien in annual payments
over seven vears, with no other redistribution from other creditors or third parties, would unravel the plan, thresten Debtors'
emergence, or otherwise materially implicate the concems identified in Clgteeurn £

Our conclusion is supported by the findings of the lower cours, which had intimate familiarity with the Debtors’ financial
condition and the transactions that will arise from the reorganization. Although it made no determinative ruling as to equitzble
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The district court agreed. 15-1682 JA 4837 (1 agree with Judge Drain that the risk of equitable mootness here is not very great
) Debtors” request that we dismiss these appeals as equitably moot is denied.

To summarize, we conclude as follows:
1. The Second-Lien Motes stand in priority to the Subordinated Notes.
=806 2. The Senior-Lien Notes holders are not entitled to the make-whole premiom.

3. The lower court erred in the process it used to caleulate the interest rate applicable o the replacement notes received by
the Senior-Lien Notes holders. On remand, the bankrupley count should assess whether an efficient marked rate can be
ascertained, and, if so. apply it to the replacement notes.

4, We declineg to dismiss any of these appeals as equitably moot.
For the foregoing reasons, we AFFIRM the District Court’s order in part, with respect o the priority of the Subordinated
Motes and the Senior-Lien Motes helders” entitlement 1o & make=-whele premivm; REVERSE the order in part, with respect to

the method of calculating the interest rate on the Senior-Lien Notes holders' replacement notes; and REMAND the maner for
[urther proceedings consistent with this opinion,
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Footnotes

1 Mamentive Performance Matarials, Inc's “MPM,” and with affiliated deblors, *Deblors”

: The facts recounted herein derive principally from the bankruptcy court’s decision confirming Debtors” recrganization
plan In re MPM Egarps Hr:" 2014 WL 44356335 (Bankr S D MNY. Sept 8 2014), affd 531 HR 321 (B.DMNY

oourl 5 ruling in Ilghl of owr “oblig[ation] 10 accept the bankruptcy courl's undisturbed findings of lacd unless they are
clearly erroneous.” Sryraer v New York Stale Haher Educ Servs Corp,, 831 F . 2d 3935, 399 (Jd Cir, 1987].

K] As discussed, infra note 4, wea resolve with this opinicn three saparate appeals. Our citations 10 the raspective records
will begin with the relevant docket number on appeal, and references 1o “JA” are to the respective joint appendices Tiled
with that appeal. For example, our citation to “15-1771 JA 288-88" is to pages 286-B8 of the joint appendix filed in the
appeal brought by U5, Bank, docketed No. 151771,

i

The appeals by the First-Lien MNotes holders (Mo, 15-1682) and 1.5Lien MNotes holders (Mo, 15-1824) were
consolidated and heard in landem with the appeal by the Subordinated Naotes holders (No. 15-1771).

2 The district court discussed in some datail the distinclion between llen subordination and paymentdebt subordinatian.
531 BR. at 328 In shor, “[lien subordination involves two senior credilors with security interests in the same
collateral, one of which has len priority over the other . By contrast, in paymenl subordination, the senior lender
enjoys the right 1o be paid first from all assets of the borrower or any appliceble guarantor, whether or not constiluting
collateral secunly lor the senior or subordinated lenders.”
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Deblors’ recrganization plan proposed interest rates of 3.6% and 4.09%. See 2074 WL 4435335 af *24. However, the
bankruptey court concluded that those rates should be increased by 0.5% and 0.75%, respectively, in ight of the fact
that the base interest rale was pegged Lo the Treasury rate, ralher than the prime rate (which reflects additonal risk).
I gl *32. On appeal to the district cour, the Senior-Lien Notes holders argued the bankruptcy court erred in not
requiring the prime rate, an argument the district court rejected. 531 B8 a1 334-35 The Senior-Lien Notes holders do
not press this argument here.

Here, the bankrupicy court applied risk adjustments of 2.0% and 2.75%, which il added to the Treasury rate of 2.1% lo

arrive at iflerest rates of 4.1% and 4.85%, respectvely. 2014 VWL 4435335 ot “32 Debtors asser in their brisfing that
the Treasury rate dropped by approximately 0.2% behween the confirmation date and the plan's effective date, which
thereby further lowered their notes’ interest rate. 15-1682 Br. of Appelles a1 11 n.3.

The Supreme Court has nod subsequently spoken about the interesl-calculation method to be applied in a Chapter 11
case. Mor have we.

Numerous cours, included in this Circuit, have followed the Amescan HomeFatien! approach. See, eg., in e 20
Bayard Views, LLC, 445 BR. B3 108-00 (EDNY, 011} (collecting cases and decding lo “follew the magonly

approach” first cutlined in Awcocan HomwePabenf)

The Senior-Lien Notes holders offered evidence that the market price for their notes dropped, respectively, from
101.375% and 104.000% six days prior o the bankruptey cour’'s oral decision, to 84 375% and 92 663% nine days
after that decision. 15-1682 JA 3991 §Y 5-6, 3-0.

Ve acknowledge thal the lower courts grappled with the Senior-Lien Notes holders’ avidence regarding MPM's quoted
exit financing, and made axpress their view that the rate producad by that process may not in fact have been produced
by an efficient market. 2014 Vi 4435335 a1 *26 24 531 B R, al 334 n 9 Mevertheless, Judge Drain lefl no ambiguity
that he applied the “formula” approach for Chapler 13 individual bankruptcy cases as dictated by the Tif plurality and,
in 50 doing, explicilly dechined lo consider market forces, See 2014 Wl 4436735 of *26-"26; see also i at *28 (71
conchude thal [ine Arercan HomePaltienf] two-step methed, generally speaking, misinterprats 7). Judge Bricoetti
agreed with this approach, 531 B R, at 334, As discussed, this was in emor, The bankruptcy court should have the
oppartunity to engage the Amencan HomeFabon! analysis in earnes!

A make-whole premium 15 a “coniraciual substitute for imerest lost on Netes redeemed before ther expected due
date.” In_re Energy Fulure Holdings Corp,, 842 F.3d 247, 251 (3d Cir. 2015) ('EFLT). As stated by the bankruptcy
courd, s purpose “is to ensure that the lender is compensated for being pakd earlier than the original maturity of the
loan for fhe interest it will not receive " 2014 W 4436335 a1 *15.

We cite in this section 1o the indenture for the First-Lien Notes: the indenture for the 1.5-Lien Motes is identical for
redevant purposes.

Section 6.02 provides: *If an Event of Defaull specified in Section §.01(f) or (g) with respect 1o MEM octurs, the
principal of, premium, if any, and interes! on all the Noles shall ipso facto become and be immediately due and payable
withoul any declaration or other act on the par of the Trustee or any Holders” 151682 JA 2260,

“Holders of a majority in principal amount of outstanding Motes by notice to the Trustee may rescnd any such
acceleration with respect 1o the Notes and its consequences.” 15-1882 JA 2260,

Deblors filed with the districl cowrt a molion to dismiss the appeal of the bankruptey cowrt's confirmation order on the

basis of equitable mootness. 15-1771 JA 4570-88, The district court made no ruling on the motion, concluding it was

“mooted by this Court's decision o alfirm the Orders of the Bankruptcy Courl.” 521 B R, al 338 n.14, Deblors then filed

mations 1o dismiss on equilable mooiness grounds with this Court, 151882 Doc. 58, 151771 Doc. 62, which we

El.unmarily denied wilhoul prejedice to Deblors “raigfing] the issue ... in their merits brief,” 15-1682 Doc. 158; 15-1771
oc. 102

€ 2018 Thomson Reuters. No claim to original LS. Government Works 1

Matter of MPM Silicones, L.LL.C., 874 F.3d 787 (2017)
Bankr. L. Rep. P 83,176
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APR 27 2018

8, BANKRU
~ NEW,
BY,

|
\'\.

UNITED STATES BANKRUPTCY COURT_F

DISTRICT OF NEW JERSEY
In Re: Case No.: 15-17329-JKS
SARAH HUNTER, Adv. Pro. No.: 15-02052-JKS
Debtor. Judge:  Hon. John K. Sherwood

SARAH HUNTER,

Plaintiff,

Vs.

NEW JERSEY HIGHER EDUCATION
STUDENT ASSISTANCE AUTHORITY,

Defendant.

DECISION AND ORDER GRANTING PARTIAL DISCHARGE OF DEBTOR’S
STUDENT LOAN DEBT PURSUANT TO 11 U.S.C. § 523(a)(8)

The relief set forth on the following pages, numbered two (2) through nineteen (19), is

hereby ORDERED.

"

IU‘\.(‘!R»&PLE JOHN K. SHERWOOD
UNITED STATES BANKRUPTCY JUDGE

Dated:  April 27,2018
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APPEARANCES:

TOMES & HANRATTY, P.C.

Edward Hanratty, Esq.

1 West Main Street, 3rd Floor

Freehold, New Jersey 07728

Counsel for Plaintiff/Debtor Sarah Hunter

FEIN, SUCH, KAHN & SHEPARD, P.C.

Lisa M. McQuade, Esq.

7 Century Drive, Suite 201

Parsippany, New Jersey 07054

Counsel for Defendant

New Jersey Higher Education Student Assistance Authority

903



904

2018 MID-ATLANTIC BANKRUPTCY WORKSHOP

Case 15-02052-JKS Doc 37 Filed 04/27/18 Entered 04/30/18 08:38:04 Desc Main
Document  Page 3 of 19

Page 3

Sarah Hunter v. New Jersey Higher Education Student Assistance Authority

Adv. Pro. No.: 15-02052-JKS

Caption of Order: Decision and Order Granting Partial Discharge of Debtor’s Student Loan Debt Pursuant to 11 U.S.C.
§523(a)(8)

INTRODUCTION

Debtor Sarah Hunter (“Debtor”) filed an adversary complaint against the New Jersey
Higher Education Student Assistance Authority (“NJHESAA”) seeking to discharge student loan
debt in the amount of $288,911.15 at the time she filed her bankruptcy petition.! Ms. Hunter has
a master’s degree and works in the public interest sector, where she earns $50,000 per year. She
is married with a young daughter and has a second child due later this year. Her husband earns
approximately $74,000 per year. Ms. Hunter asserts that repayment of her student loans would
cause undue hardship because their joint income is not enough to make her combined monthly
student loan payments of $2,609.24 after deducting expenses necessary to maintain a minimum
standard of living for her family.> Based on the evidence in the record and Ms. Hunter’s trial
testimony, the Court concludes that requiring Ms. Hunter to repay all of her student loans would
cause undue hardship and grants a partial discharge of her student loans as detailed below.

PROCEDURAL HISTORY

On April 22, 2015, the Debtor filed a voluntary petition for relief under chapter 13 of the
Bankruptcy Code.> On July 23, 2015, Ms. Hunter filed an adversary complaint against

NJHESAA.* On January 25, 2017, Ms. Hunter filed an amended complaint which contained

! Debtor’s Am. Compl., ECF No. 13; Debtor’s Ex. C-O.

2 Test. of Sarah Hunter; Debtor’s Ex. Q and O; Although Ex. Q states that Ms. Hunter’s monthly student loan payment
would be $2,609.24 as of February 2015, this amount does not include the Navient loan, which is included in the total
amount of Ms. Hunter’s debt with NJHESAA and for which a proof of claim was filed. The monthly amount of
$2,609.24 is what the Debtor owed as of February 2015 and does not reflect compounding interest or other fees which
have since accrued.

3 Chapter 13 Voluntary Pet., In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 1.

4 Debtor’s Adversary Compl., ECF No. 1.
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among its five counts an assertion that repayment of her student loan debt is dischargeable based
on undue hardship.® NJHESAA filed an answer to the amended complaint on March 10, 2017.°
On January 5, 2018, after oral argument on summary judgment, the Court found that undue
hardship was a triable issue of material fact.” Trial took place on February 28, 2018. The Debtor
was the only witness.
JURISDICTION

The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 1334(b), 157(a)
and the Standing Order of Reference from the United States District Court for the District of New
Jersey dated July 23, 1984, as amended September 18, 2012. This matter is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2)(A) and (I). Venue is proper under 28 U.S.C. §§ 1408 and
1409(a).

STATEMENT OF FACTS

Sarah Hunter was a student at Seton Hall University from 2007 through 2013. She
graduated with a Bachelor of Science degree in Diplomacy and International Relations and Russian
Suburban Studies as well as a Master’s in Diplomacy and International Relations. She financed
her education with various forms of financial aid, including loan proceeds from NJHESAA.® In

addition to her loans with NJHESAA, Ms. Hunter has $66,000 in federal student loan debt which

3 Debtor’s Am. Compl., ECF No. 13.

® NJHESAA’s Answer to the Am. Compl., ECF No. 16.

7 Decision and Order Regarding P1.’s Mot. for Summ. J. to Discharge Student Loan Debt Pursuant to 11 U.S.C.
§ 523(a)(8) and Def.’s Cross-Mot. for Summ. J., ECF No. 31.

8 Test. of Sarah Hunter.
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may be eligible for income-based and income-contingent repayment plans.” Ms. Hunter’s
employment with the Global Center for Responsibility may also qualify her student loans for
forgiveness under the federal Public Service Loan Forgiveness Program (“PSLF”).!° The Debtor’s
federal loans are not at issue in this proceeding but are relevant to the discussion of her ability to
pay NJHESAA.

On April 22, 2015, Ms. Hunter filed a voluntary petition for relief under chapter 13 of the
Bankruptcy Code.!! Between May 14, 2015 and May 28, 2015, NJHESAA filed thirteen claims
totaling $288,911.15, twelve under New Jersey College Loans to Assist State Students
(“NJCLASS”), a loan program administered by NJHESAA,'> and the last through Navient
Solutions, Inc. on behalf of NJHESAA.'3 Ms. Hunter’s chapter 13 plan was confirmed by Order
dated July 27, 2015 and amended on August 5, 2015."* As part of the confirmed plan, Ms. Hunter
made payments of $400 per month for the first five months and is making ongoing payments for

the remaining 55 months of $100 per month to the chapter 13 trustee through May 1, 2020.

% Id.; see 34 C.F.R. §§ 685.221 (LEXIS through the Apr. 25, 2018 issue of the Fed. Reg. Title 3 is current through
Apr. 6, 2018) (Income-based Repayment Plan) and 685.209 (LEXIS through the Apr. 25, 2018 issue of the Fed. Reg.
Title 3 is current through Apr. 6, 2018) (Income-contingent Repayment Plan).

10 Test. of Sarah Hunter; Pub. Serv. Loan Forgiveness Program, 34 C.F.R. § 685.219 (LEXIS through the Apr. 25,
2018 issue of the Fed. Reg. Title 3 is current through Apr. 6, 2018). A qualifying employer under the PSLF includes
governmental entities at any level and not-for-profits that are tax-exempt under § 501(c)(3) of the Internal Revenue
Code. The PSLF allows for loan forgiveness if the borrower makes 120 qualifying payments and is not in default on
her loans, in addition to other requirements. See id. at ().

' Chapter 13 Voluntary Pet., In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 1.

2N.J.S.A. § 18A:71C-21 (LEXIS through N.J. 218th First Ann. Sess., L. 2018, c. 4 and J.R. 4).

13 Debtor’s Ex. C-O.

14 Order Confirming Plan, In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 31; Am. Order Confirming Plan, In re
Sarah Hunter, No. 15-17329 (JKS), ECF No. 33.
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Through the end of 2017, $1,368.85 of the plan payments have been disbursed to NJCLASS and
NJHESAA.'

Ms. Hunter is employed as a research analyst in New York City at the City University of
New York (CUNY) Global Center for Responsibility and earns approximately $50,000 a year.'®
At the time she filed her bankruptcy petition, she lived with her boyfriend and daughter in a rented
townhouse in Jamesburg, New Jersey. She and her boyfriend have since married. They continue
to live in the Jamesburg townhouse and are expecting a second child in September 2018.7
Ms. Hunter testified at trial that her husband works full time as a project manager at an audio-
visual installation company and once a week as a bartender. His gross income is about $74,000
per year.!® Although both contribute toward their living expenses, Ms. Hunter and her husband
maintain separate checking accounts from which they pay their household expenses. Ms. Hunter
estimated that she takes home $2,000 per month.!® She testified that she spends $900 for groceries,
$293 for clothing, $77 for personal care items, and $385 for her New Jersey Transit train pass.
The Debtor also pays $100 per month to the Chapter 13 trustee. Comparing these expenses to Ms.
Hunter’s take-home pay of $2,000 per month, she has about $245 of discretionary income at the
end of each month. Her husband pays for all other expenses, including rent of $1,500 per month,

condominium fees of $185 per month, car payment of $440 per month, car insurance of $85 per

15 Chapter 13 Trustee Ann. Rep., No. 15-17329 (JKS), ECF No. 48.
16 Debtor’s Ex. B.

17 Test. of Sarah Hunter.

8 1d.

YId.
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month, gas at $200 per month and day care of $507 per month.?’ The sum of these monthly
expenses is $2,917. Assuming her husband’s take-home pay is approximately $3,500 per month,
he would have about $583 remaining per month. Ms. Hunter also testified that her husband has
$2,500 in credit card debt as well as $4,000 in medical debt of which he pays about $400 a month
as part of a repayment plan.

Ms. Hunter has been employed with the Global Center for five years. The Center is a non-
profit organization with approximately eight to ten employees. Ms. Hunter currently receives an
annual 2% salary increase but believes that any pay increase resulting from a promotion would be
insignificant with respect to her ability to repay her loans. She testified that the individuals in the
next two senior positions earn an estimated $58,000 to $75,000 per year. However, due to the
small size of the organization, someone of seniority must leave the organization for a junior
employee to be able to advance. At the top of the non-profit organization, the director makes
“above six figures,” but also has at least 30 years’ experience in the field according to Ms. Hunter’s
testimony. Ms. Hunter testified that she feels unqualified to advance into a director position and,
in general, that higher paying positions and job openings within this specialized field are scarce.?!

For about six months during 2014, Ms. Hunter looked for work outside of the field of
international relations and applied for four general administrative positions near her home with the

goal of cutting back on transportation costs, but did not receive any offers of employment.?

2.

21 Id. Ms. Hunter gave Human Rights Watch and Amnesty International as examples of other organizations that might
consider her for employment given her experience and education.

2.
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Ms. Hunter has not sought full-time employment outside the field of international relations since
2014 but bartended once a week in addition to her full-time job at the Center until six months into
her pregnancy with her first child.??

Ms. Hunter has $288,911.15 in student loan debt with NJHESAA,?* $285,461.63 of which
is attributable to NJCLASS loans.?> The remaining $3,449.52 stems from a Federal Stafford Loan
disbursed by NJHESAA and now held by Navient Solutions, Inc. Since the Navient loan is a
Federal loan, it would provide for income-based repayment options.>

The table below was prepared based on the proofs of claim filed by NJCLASS and reflects

the Debtor’s monthly student loan payments due as of February 2015.27

Outstanding Origination Monthly Maturation
Balance®® Date Payment Date
$37,966.05 09/04/2007 $365.66 09/04/2027
$57,961.83 09/11/2008 $571.31 09/11/2028
$16,258.07 10/06/2008 $159.72 10/06/2028
$15,086.96 01/20/2009 $146.79 01/20/2029
$43,972.70 09/10/2009 $417.55 09/10/2029
$11,428.28 05/21/2010 $106.09 05/21/2030
$37,656.57 10/14/2010 $343.08 10/14/2030
$10,690.58 01/26/2012 $84.78 01/26/2037
$9,283.77 06/22/2012 $71.57 06/22/2037
$24,725.05 09/06/2012 $185.44 09/06/2037
$10,264.41 05/30/2013 $76.05 05/30/2038
$10.167.36 09/04/2013 $81.20 09/04/2038
$285,461.63 $2,609.24

2 Test. of Sarah Hunter.

24 See Debtor’s Ex. C-O.

25 See Debtor’s Ex. C-N.

26 Debtor’s Ex. O.

27 Debtor’s Ex. C-N; Q.

28 Qutstanding balance includes outstanding principal and interest at the time the bankruptcy petition was filed.
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The maturity dates for the NJCLASS loans range from 2027 to 2038. NJHESAA granted
the Debtor a post-undergraduate deferment on her loans from May 2011 through December 2011.
Deferment was extended throughout her graduate studies and six months immediately thereafter,
from January 2012 through July 2014. Interest continued to accrue on the loans during the
deferment period.?? Although no payments were due during this period, Ms. Hunter did make
payments on her NJCLASS loans totaling $21,690.06.3° In July 2014, at the end of her deferment
period, Ms. Hunter was granted forbearance on her student loans. The terms of the forbearance
still obligated Ms. Hunter to make interest-only payments on her loans through January 2015 that
totaled $3,983.82, of which Ms. Hunter paid $1,218.80.3! NJHESAA also warned that “the
monthly principal and interest payment will increase after the expiration of the deferment or
forbearance period.”*? In other words, although forbearance would provide short-term relief from
payment, it would result in higher future monthly payments due to the accumulation of deferred
principal against a maturity date that cannot be extended.

The provisions of N.J.A.C. § 9A:10-6.11 restrict NJHESAA'’s ability to provide flexible
repayment options, as the regulation requires that student loans “be paid in full within the amount
of years from the date of disbursement as specified in the NJCLASS Application, Promissory Note,
and disclosures.”* In response to Ms. Hunter’s inquiry into any long-term lower monthly payment

options, NJHESAA informed the Debtor that “the only long term option HESAA has for lowering

2 Debtor’s Ex. Q.

3 Debtor’s Ex. C-N.

31 Debtor’s Ex. Q.

2d.

BNJ.A.C. § 9A:10-6.11(e) (LEXIS through the N.J. Reg., Vol. 50 No. 8, Apr. 16, 2018).
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monthly payments is through the NJCLASS Consolidation program” and advised that she could
also seek consolidation through a private lender. Furthermore, due to NJHESAA’s inability to
modify the loans, one representative advised Ms. Hunter that her options were to make more
money and reduce her expenses.**

Ultimately, Ms. Hunter chose not to seek an additional forbearance because she could not
afford to make the resulting interest payment. She also decided not to consolidate because it would
not have resulted in an affordable payment.’> Without any other options, Ms. Hunter seeks to
discharge these loans in bankruptcy.

DISCUSSION

The Third Circuit has adopted the Brunner test to measure whether a debtor has suffered
“undue hardship” and may be eligible for a discharge of student loan debt.® Under the Brunner
test, the debtor must prove by a preponderance of the evidence: “(1) that the debtor cannot
maintain, based on current income and expenses, a “minimal” standard of living for herself and
her dependents if forced to repay the loans; (2) that additional circumstances exist indicating that
this state of affairs is likely to persist for a significant portion of the repayment period for student
loans; and (3) that the debtor has made good faith efforts to repay the loans.””” The debtor must

satisfy all three elements. If one element is not sufficiently proven the inquiry cannot continue

3% Test. of Sarah Hunter.

3 1d.

3¢ Pa. Higher Educ. Assistance Agency v. Faish (In re Faish), 72 F.3d 298, 306 (3d Cir. 1995).
37 Id. at 304-05.
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and discharge shall be denied without consideration of “equitable concerns or other extraneous

factors.”®
A. UNDUE HARDSHIP UNDER THE BRUNNER TEST

1. The Debtor Cannot Maintain a Minimal Standard of Living Based on Current Income
and Expenses

The first prong of the Brunner test requires that a debtor prove, based on her current income
and expenses, that she cannot “maintain a ‘minimal’ standard of living for herself and her
dependents if forced to repay the loans.”*® Although the Third Circuit has not defined the term
“minimal standard,” it has established that a debtor seeking to prove undue hardship must show

40 However, a debtor is

that undue hardship would mean more than a mere tightening of finances.
not required to live in poverty to satisfy the first prong.*' Rather, “the proper inquiry is whether it
would be ‘unconscionable’ to require [the debtor] to take any available steps to earn more income
or to reduce her expenses.”*?

Based on the Debtor’s testimony, and without considering adjustments, she has $245
available monthly after payment of expenses and her husband has $583. The Debtor’s total
monthly student loan bill was $2,609.24 as of February 2015.*> Based on these numbers, the

Debtor and her husband are (and were) operating at a deficit of almost $2,000 per month. The

38 Id. at 306.

3 Id. at 304-05.

40 1d. at 306.

4! Hoyle v. Pa. Higher Educ. Assistance Agency (In re Hoyle), 199 B.R. 518, 523 (Bankr. E.D. Pa. 1996); McCormack
v. Educ. Credit Mgmt. Corp. (In re McCormack), 2000 WL 33710278, at *4 (Bankr. D.S.C. July 3, 2000); In re
Vasilyeva, 2008 WL 5954678 at *3 (Bankr. D.N.J. Dec. 12, 2008).

42 In re Faish, 72 F.3d at 307; Rumer v. Am. Educ. Servs. (In re Rumer), 469 B.R. 553, 564 (Bankr. M.D. Pa. 2012).
4 Debtor’s Ex. Q.
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evidence indicates that this substantial deficit cannot be made up entirely by cost cutting or that
the Debtor and her husband have the capacity to earn enough to cover it.

But certain adjustments to the numbers are warranted. First, Ms. Hunter’s itemized
monthly expenses include $900 for groceries, $293 for clothing and $77 for personal care products.
The Court finds that the Debtor’s expenses may be reasonably reduced by $200 for these items
collectively, bringing her available funds up from $245 to $445. Otherwise, her budget does not
appear to contain any unnecessary or frivolous expenses.** As to the husband’s “free funds” after
expenses in the amount of $583, this amount seems overstated. It does not include utilities or
payment of his own credit card and medical debt of approximately $400 per month. And, in
September of 2018, the child care expense will probably increase by $500. These items alone turn
the husband’s “surplus” into a deficit.

Based on these figures and adjustments, the Court concludes that the Debtor could
reasonably afford to pay approximately $450 per month on her student loan debt. Payment of this
reduced amount will require personal sacrifice and strict financial discipline on the part of
Ms. Hunter and her husband.*

The Debtor’s realistic surplus of approximately $450 per month does not come close to
being enough to satisfy her monthly obligation to NJHESAA. Again, the monthly payment was

$2,609 in February 2015 and is probably close to $3,000 now. The Debtor works in New York

4 In re Hoyle, 199 B.R. at 523 (“[W]here a family earns a modest income and the family budget, which shows no
unnecessary or frivolous expenditures, is still unbalanced, a hardship exists from which a debtor may be discharged
of his student loan obligations” (quoting Correll v. Union Nat’l Bank of Pittsburgh (In re Correll), 105 B.R. 302, 306
(Bankr. W.D. Pa. 1989))).

4 See Sperrazza v. Univ. of Md., 2008 WL 818616 at *2 (E.D. Pa. Mar. 24, 2008).

913



914

2018 MID-ATLANTIC BANKRUPTCY WORKSHOP

Case 15-02052-JKS Doc 37 Filed 04/27/18 Entered 04/30/18 08:38:04 Desc Main
Document  Page 13 of 19

Page 13

Sarah Hunter v. New Jersey Higher Education Student Assistance Authority

Adv. Pro. No.: 15-02052-JKS

Caption of Order: Decision and Order Granting Partial Discharge of Debtor’s Student Loan Debt Pursuant to 11 U.S.C.
§523(a)(8)

City and lives in New Jersey where the cost of living is high. Ms. Hunter and her husband both
already work full time and her husband also works an additional part-time job. They have one
child and one on the way. Given the overall reasonableness of their household budget, it would
be unrealistic to require Ms. Hunter to further minimize her household expenses or increase her
income beyond what has been suggested above. Thus, Ms. Hunter has satisfied the first prong of
the Brunner test because she cannot maintain a minimal standard of living if required to repay her
student loans in full.

2. The Debtor Has Shown that Additional Circumstances Exist Indicating the State of
Affairs is Likely to Persist for a Significant Portion of the Repayment Period

To satisfy the second prong of the Brunner test, a debtor must prove that additional
circumstances exist beyond her control that will prevent her situation from improving for a
significant portion of the loan repayment period.*® Dischargeability is based on the certainty of
hopelessness of repayment, not merely on current inability to repay.*’ “The second prong of the
Brunner test recognizes that the borrower’s education should, in most cases, provide increased
income that will allow the loan to be repaid, even though immediately after graduation a student
borrower’s assets may be dwarfed by the size of the loan.”*®
Here, Ms. Hunter is in a unique situation where her education is unlikely to materially

improve her financial situation over the lifetime of the loan. Ms. Hunter testified at trial that a

master’s degree is a minimum qualification to enter the field of international relations. As

4 In re Faish, 72 F.3d at 305.

47 In re Williams, 296 B.R. 128, 134 (Bankr. D.N.J. 2003).

“8 In re Hoyle, 199 B.R. at 523 (quoting Elebrashy v. Student Loan Corp., 189 B.R. 922, 927 (Bankr. N.D. Ohio
1995)).
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previously noted, she earns about $50,000 per year and the two senior staffers directly above her
at the Global Center earn approximately $58,000 and $75,000. Her employer is a non-profit
institution that relies on outside funding for its operations. There are few positions in the field or
at the Center that Ms. Hunter may seek to earn more money. A senior employee would have to
leave for a junior employee to advance. Her annual 2% salary increase is insufficient to materially
improve her financial situation. Even if Ms. Hunter sought and gained employment outside the
field of international relations, it is unlikely that the administrative positions that she applied for
in 2014 would provide enough of a pay increase to enable her to make her full monthly student
loan payment. The work for which Ms. Hunter’s advanced degree qualifies her is so specialized
that she is unlikely to leverage her education and experience into a higher-paying job outside of
the field of international relations.

As discussed above, the Debtor also has $66,000 in federal student loan debt, which may
be eligible for income-based and income-contingent repayment plans.*® Under these federal
programs, as the Debtor earns more money, more of her income will be directed toward repayment
of her federal loans, leaving her in no better financial position. Also, requiring the Debtor to leave
the public sector might leave her worse off financially because it may disqualify her from the
PSLF, potentially causing her to have to repay her federal loans over a longer period.*

In addition, each NJCLASS loan balance and monthly payment will increase every month

a full payment is not made, which will further eat into Ms. Hunter’s net household income.

434 C.F.R. §§ 685.221 (Income-based Repayment Plan) and 685.209 (Income-contingent Repayment Plan).
30 Pub. Serv. Loan Forgiveness Program, 34 C.F.R. § 685.219.
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Ms. Hunter has shown that her net household income is unlikely to substantially improve
during the 10- to 20-year repayment periods due to circumstances beyond her control and has
satisfied the second prong of the Brunner test.

3. The Debtor Made a Good Faith Effort to Repay NJHESAA

The final prong of the Brunner test requires a debtor to have made a good faith effort to
repay her loans. “Undue hardship encompasses a notion that the debtor may not willfully or
negligently cause [her] own default, but rather [her] condition must result from ‘factors beyond
[her] reasonable control.”>>! Ms. Hunter applied for administrative positions outside of her chosen
field of work and worked a second, part-time job as a bartender until several months into her first
pregnancy. Although Ms. Hunter did not apply for many positions outside of her chosen field, her
degree is sufficiently specialized that the Court has found it unlikely to lead to higher paying
positions outside of the field of international relations. Ms. Hunter made $21,690.06 in payments
on her loans during the deferment period, not an insignificant sum.*> She also borrowed money
from other people to repay the interest due at the end of her forbearance and asked NJHESAA for
repayment assistance.”> However, as stated above, NJHESAA is limited by state regulation to the
repayment options available under N.J.A.C. § 9A:10-6.11. Instead of offering payment assistance
or an opportunity to modify the loans beyond general consolidation, NJHESAA suggested that

Ms. Hunter must lower her expenses or increase her income.>*

SUIn re Faish, 72 F.3d at 304.
2 Debtor’s Ex. C-N.

33 Test. of Sarah Hunter.

3 Id.; Debtor’s Ex. Q.
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N.J.A.C. § 9A:10-6.11 provides that a borrower may choose from three repayment options
when applying for an NJCLASS loan. Ms. Hunter chose to defer payment of the principal and
interest until after she graduated.® After the deferment period ended, she was prohibited from
making lower monthly payments over a longer period. The regulation provides that the borrower’s
minimum payment must be “the amount required to fully repay an NJCLASS Loan Program loan
in the maximum repayment period,” and, as noted above, that “[n]otwithstanding any periods of
deferment or forbearance, NJCLASS Loan Program loans shall be paid in full within the amount
of years from the date of first disbursement as specified in the NJCLASS Application, Promissory
Note, and disclosures. The amount of years in which a loan is to be repaid is determined by the

9956

indentures for the bonds or notes whose proceeds are funding the loan. The regulatory

requirement that NJCLASS loans be repaid by the maturation date is a “factor beyond [the

Debtor’s] reasonable control,”’

which works against her efforts to negotiate a way to repay her
loans. That Ms. Hunter filed for bankruptcy within two years of completing her master’s degree
program is not a sign of lack of good faith considering the significant disparity between her income
and expenses, her attempts to maximize her income and repay her loans, and NJHESAA’s inability

to negotiate more affordable repayment terms. The Court finds Ms. Hunter made a good faith

effort to repay her loans and has satisfied the third prong of the Brunner test.

35 Test. of Sarah Hunter.
5 NJA.C. § 9A:10-6.11(d) and (¢).
57 In re Faish, 72 F.3d at 304.
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B. DISCHARGEABILITY

Having determined that Ms. Hunter has proven that repayment of all her loans would
constitute an undue hardship, the Court now turns to the dischargeability of the debt. The Third
Circuit has not addressed whether section 523(a)(8) requires complete discharge of student loan
debt or permits partial discharge. Other circuits are divided on this issue. Some courts hold that
section 523(a)(8) requires either a complete discharge or no discharge at all. Others justify partial
discharge of either the aggregate debt or of individual loans on various grounds.*® Courts adhering
to the so-called “hybrid approach” construe section 523(a)(8) as allowing the discharge of
individual student loans on a loan-by-loan basis, thereby harmonizing the statute’s language with
its intent to relieve hardship and the Code’s objective of providing a fresh start.>® “Partial
dischargeability or other modification of a student loan debt accomplishes Congress’ purpose of
providing debtors with a ‘fresh start’ while maximizing the repayment of the debt . . . . Financial
hardship is not all-or-nothing, but is more or less. The load may be made more bearable by
reducing, rather than eliminating it.”®® At least one court within the Third Circuit has adopted this

6 Ms. Hunter incurred a massive amount of student loan debt to

approach and this Court agrees.
finance her education. It is fair to request her to repay this debt to the fullest extent possible, even

if it means that she will have to endure financial hardship.

38 See In re Lamanna, 285 B.R. 347, 350-52 (Bankr. D.R.I. 2002) for a discussion of the three approaches to discharge
of student loan debt.

% Grigas v. Sallie Mae Servicing Corp. (In re Grigas), 252 B.R. 866, 873-74 (Bankr. D.N.H. 2000).

0 Mosko v. Am. Educ. Servs., 2005 WL 2413582 at *9 (Bankr. M.D.N.C. Sept. 29, 2005) (quoting Educ. Credit Mgmt.
Corp. v. Jones, 1999 WL 1211797 at *3 (E.D. Va. July 14, 1999)).

o1 See Allen v. Am. Educ. Servs. (In re Allen), 329 B.R. 544, 549-50 (Bankr. W.D. Pa. 2005).
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The Debtor unequivocally cannot afford to pay her full monthly student loan bill of
$2,609.24, but she has a monthly surplus of about $450 and can afford to pay a portion of it. She
will also be better able to pay over time, assuming she continues to receive annual pay increases
and her husband’s earning capacity grows.

Therefore, based on the Debtor’s showing of undue hardship, the Court applies the undue
hardship test to each loan held by NJHESAA and orders the discharge of loans maturing before
June 2037.2  The Debtor must repay the last four loans listed in the chart below. This would
leave the Debtor with a monthly student loan payment of $414.26 as of February 2015 plus accrued

and unpaid interest on those loans.

Outstanding Origination Monthly Maturation
Balance® Date Payment Date
$37,966.05 09/04/2007 $365.66 09/04/2027
$57,961.83 09/11/2008 $571.31 09/11/2028
$16,258.07 10/06/2008 $159.72 10/06/2028
$15,086.96 01/20/2009 $146.79 01/20/2029
$43,972.70 09/10/2009 $417.55 09/10/2029
$11,428.28 05/21/2010 $106.09 05/21/2030
$37,656.57 10/14/2010 $343.08 10/14/2030
$10,690.58 01/26/2012 $84.78 01/26/2037
$9,283.77 06/22/2012 $71.57 06/22/2037
$24,725.05 09/06/2012 $185.44 09/06/2037
$10,264.41 05/30/2013 $76.05 05/30/2038
$10.167.36 09/04/2013 $81.20 09/04/2038
$285,461.63 $2,609.24

NJHESAA shall provide the Debtor with updated monthly payment amounts for these four

loans and repayment shall commence immediately.

62 Debtor’s Ex. C-N; Q.
% QOutstanding balance includes outstanding principal and interest at the time the bankruptcy petition was filed.
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C. DEBTOR’S REQUEST FOR RELIEF UNDER 11 U.S.C. § 524(m)

Ms. Hunter has also asked this Court to adopt an alternative test for undue hardship set
forth under section 524(m). This request is denied as the Court believes that the Brunner test is
applicable.

CONCLUSION
The Court hereby orders the discharge of loans maturing before June 2037 as set forth

above.
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The Treatment of Student Loans in Bankruptcy:
A Certainty of Hopelessness, or Is There Room for Hope?

The Honorable Vincent F. Papalia, U.S.B.J., D.N.J.
The Honorable Frank J. Santoro, U.S.B.J., E.D. Va.

L INTRODUCTION

Whether a Chapter 13 Plan may separately classify student loans and afford them treatment
different from that of other general unsecured creditors sharply divides bankruptcy courts. In re
Edmonds, 444 B.R 898, 900 (Bankr. E.D. Wis. 2010). The majority view finds no legally
permissible justification to classify student loans separately from other general unsecured claims
and emphasizes Congressional intent to harmonize 11 U.S.C. §§ 1322(b)(1) and 1322(b)(5). Id.
at 900-901. The minority view (i) applies 11 U.S.C. § 1322(b)(5), free from the general anti-
discrimination language of § 1322(b)(1); or (ii) allows discrimination under 11 U.S.C. §
1322(b)(1), provided that it is not unfair, so as to allow for plan confirmation and a fresh start. Id.
at 901-902.

Courts employ different tests to determine whether discrimination is fair. The Leser test
analyzes:

(1) whether the discrimination has a reasonable basis;

(2) whether the debtor can carry out a plan without the discrimination;

(3) whether the discrimination is proposed in good faith; and

(4) whether the degree of discrimination is directly related to the basis or rationale

for the discrimination.

In re Leser, 939 F.2d 669, 672 (8th Cir. 1991) (a case addressing the classification of domestic
support obligations) (paragraphing added). The King/Simmons test “requires that the

discrimination serve a rational purpose of the debtor” and that “the class discriminated against

receives no less than the amount it would have been entitled to receive” without discrimination,

921



922

2018 MID-ATLANTIC BANKRUPTCY WORKSHOP

under the applicable commitment period. In re King, 460 B.R. 708, 711 (Bankr. N.D. Tex 2009);
In re Simmons, 288 B.R. 737, 751-52 (Bankr. N.D. Tex. 2003) (the court in /n re King adjusted
the Simmons test to account for BAPCPA). In In re King, the court overruled the Trustee’s
objection and confirmed the debtors’ Chapter 13 plan finding the discrimination rational because
any excess funds may be used at the discretion of the debtor, and the unsecured creditors received
their expected plan payments. In re King, 460 B.R. at 714.

Following are summaries of the cases that: (i) follow the majority rule and disallow
separate classification of student loans; (ii) adopt the minority rule and allow separate classification
based on a finding that there is no unfair discrimination; (iii) allow separate classification based
on the payment of student loan obligations from discretionary income in excess of the debtor’s
Projected Disposable Income under 11 U.S.C. § 1325(b); and (iv) allow separate classification
based on cure-and-maintain payments of debts that extend beyond the life of the plan.

II. CASES DISALLOWING SEPARATE CLASSIFICATION

In re Edmonds, 444 B.R. 898 (Bankr. E.D. Wis. 2010). The court reasoned that separate
classification of student loans may be possible in some cases, and applied a four-part test: (1)
whether the discrimination had a reasonable basis, (2) whether the debtor can carry out a plan
without such discrimination, (3) whether such classification is proposed in good faith, and (4)
whether the degree of discrimination is related to the basis for the discrimination. Based on the
Debtors’ employment history and combined annual income of $130,000.00, they could fund a plan
providing for equal treatment of all unsecured creditors, and therefore separate classification of
their student loans was prohibited.

In re Bentley, 266 B.R. 229 (B.A.P. Ist Cir. 2001). The court affirmed denial of

confirmation based on factors drawn from the principles and structure of Chapter 13 itself: (1) the
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student loan debt was not accorded statutory priority; (2) there was no equality of distribution, as
unsecured creditors would have received less than they would have absent discrimination; (3) the
debtors did not make any voluntary contributions to “square up” the unequal distribution; (4)
preferential treatment of the student loan creditors was not required for the debtors’ fresh start, as
Chapter 13 specifically excepts student loan debt from discharge and a fresh start does not require
being totally debt-free.

In re Renteria, 2012 WL 1439104 (Bankr. D. Colo. Apr. 26, 2012). The court denied
confirmation because, though there was a rational basis for the discrimination in favor of student
loan creditors, it was unfair to other unsecured creditors, who would receive a 1% return on their
claims under the proposed plan but would receive 12% absent any discrimination.

In re Zeigafuse, 2012 WL 1155680 (Bankr. D. Wyo. Apr. 5, 2012). The court analyzed
the facts before it under several different tests, ultimately adopting the Bentley “baseline test.” It
denied confirmation because the plan proposed to pay unsecured creditors only 1.2% (versus 19%
absent discrimination), and because even under the discriminatory plan, roughly 80% of the
student loan debt would survive bankruptcy, thus not furthering the debtors’ fresh start.

III. CASES ALLOWING SEPARATE CLASSIFICATION OF STUDENT LOANS
ON THE BASIS OF NO UNFAIR DISCRIMINATION

In re Pracht, 464 B.R. 486 (Bankr. M.D. Ga. 2012). Over the objection of the Chapter 13
Standing Trustee, the bankruptcy court confirmed a Chapter 13 plan that (i) separately classified
$115,934 in student loans from $102,000 in other general unsecured claims; and (ii) allowed the
Debtor to continue to pay her negotiated prepetition debt service of $532 to the Department of
Education (under an agreement which also forgave $50,000 of student loan debt) and the balance
of her projected disposable income into the plan for pro rata distribution to other general unsecured

creditors. The plan satisfied both (i) 11 U.S.C. § 1325(b)(1) because the Debtor was committing
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all her projected disposable income to the plan; and (ii) 11 U.S.C. §§ 1322(b)(1) and (5) because,
although the Plan discriminated between two classes of general unsecured creditor, it did not do
so unfairly, citing In re Harding, 423 B.R. 568, 575 (Bankr. S.D. Fla. 2010). In re Pracht, 464
B.R. at 490.

In re Birts, 2012 WL 631875, at *1 (Bankr. E.D. Va. 2012), rev’d on other grounds, 2012
WL 3150384 (Aug. 1, 2012). The bankruptcy court confirmed the Debtor’s Chapter 13 plan that
separately classified student loans and allowed the debtor to pay the agreed contractual payment
of $271 while paying approximately 7% to her other unsecured creditors. See id. at *1. The court
created a “variant” four-factor testing using three factors from the Leser test and the fifth factor
used in /n re Husted, 142 B.R. 72, 74 (Bankr. W.D.N.Y. 1992). In re Birts, 2012 WL 631875, at
*1-*2. The Court held that the plan did not unfairly discriminate because (i) there was a reasonable
basis for discrimination; (ii) the plan could be successful without the discrimination, but the burden
of the student loan debt might serve as a disincentive to complete plan payments; (iii) the plan was
proposed in good faith; and (iv) the difference between what unsecured creditors would receive
with and without the separation was not enough to deny confirmation. Id. at *2-*3. The district
court agreed in principle with separate classification but found clear error in the bankruptcy court’s
application of the test and reversed. In re Birts, 2012 WL 3150384 at *3 (E.D. Va. Aug. 1,2012).

In re Machado, 378 B.R. 14 (Bankr. D. Mass. 2007). The bankruptcy court found that the
proposed Chapter 13 plan that separately classified student loans did not discriminate unfairly. In
providing for payment of $250 per month directly to student loan lenders to “cure and maintain”
those loans and $276.20 per month directly into the plan to “cure” debts to other general unsecured
creditors, the plan provided a rational basis for separate classification (as well as for assessing

Trustee commissions on the plan payments but not on the student loan payments). /d. at 18. The
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court also found that the separate classification created a negligible difference in the payout to the
general unsecured creditors. /d. at 17.

In re Kalfayan, 415 B.R. 907 (Bankr. S.D. Fla. 2009). Debtor sought to continue to make
contract payments of $382.24 per month on her $157,040.34 student loans (either separately or
through the trustee) while making plan payments of $673.51 to $901.93 per month to the other
general unsecured creditors. /d. at 908. The Court held that discrimination which ultimately
benefits the creditors discriminated against can be fair under 11 U.S.C. § 1322(b)(1). Id. at 910.
In this case, the creditors discriminated against benefited from the debtor’s making timely student
loan payments to the reduce risk of her losing her optometrist license and income. /d. at 910-11.

In re Belton, 2016 WL 7011570, at *1 (Bankr. D.S.C. 2016). The bankruptcy court
overruled the Trustee’s objection to a Chapter 13 plan that allowed separate payments on a student
loan debt. Id. at *1. The Court held that under 11 U.S.C. § 1322(b)(1) discrimination can be fair
(i) if there is “a good faith, rational basis for the separate classification”; (ii) “the separate
classification [is] necessary to the debtor’s rehabilitation under Chapter 13”; and (iii) “meaningful
payment [is] made to the discriminated class.” Id. at *7.

IV.  CASES ALLOWING SEPARATE CLASSIFICATION AND CONFIRMATION
BASED ON USE OF DISCRETIONARY INCOME IN EXCESS OF
PROJECTED DISPOSABLE INCOME (“PDI”)

In re Abaunza, 452 B.R. 866, 876 (Bankr. S.D. Fla. 2011). Over the Trustee’s objection,
the court confirmed a plan that separately classified student loans to be paid outside the plan
because the debtors had discretionary income in excess of their calculated, projected disposable
income (“PDI”), defined under 11 U.S.C. § 1325(b), and were permitted to use that discretionary
income as they wished. Under those circumstances, the separate classification did not discriminate

unfairly against the other general unsecured creditors. Id.
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In re Sharp, 415 B.R. 803 (Bankr. D. Colo. 2009). In three consolidated cases, the
bankruptcy court overruled the Chapter 13 Standing Trustee’s objection that paying student loan
creditors both outside the plan and pro rata inside the plan created unfair discrimination, as the
payments inside the plan reflected the debtors’ projected disposable income (“PDI”). Id. at 811-
13. The court ultimately rejected two of the three plans because the debtors had not correctly
calculated their PDI. Id. at 814.

In re Orkawsky, 387 B.R. 128 (Bankr. E.D. Pa. 2008). Over the objection of the Chapter
13 Standing Trustee, the bankruptcy court confirmed a Chapter 13 plan into which the debtor paid
$100 per month for pro rata distribution to non-student loan general unsecured creditors while
paying $217 per month outside the plan to Sallie Mae for student loan debts. Id. at 148-49.
Because the debtor’s projected disposable income was calculated at $0.00 under 11 U.S.C. §§
1325(b)(2) and (3), the Court deemed the debtor’s $317 per month payments entirely discretionary
and voluntary with respect to the plan. Id. at 154-55.

Hunter v. New Jersey Higher Education Student Assistance Authority, Adv. Pro. No. 15-
02052 (JKS) (In re Hunter, Case NO. 15-17329) (JKS) (Bankr. D.N.J. Apr. 27,2018). The debtor
filed her petition on April 22, 2015, and the court on July 27, 2015 confirmed a sixty-month plan
in which the student loan creditor shared a modest, pro rata distribution with other general
unsecured creditors. On February 28, 2018, the court conducted a trial on the debtor’s complaint
under 11 U.S.C. § 523(a)(8) to discharge the aggregate $285,461.63 balance due under twelve (12)
student loans, which generated a debt service payment of $2609.24 per month, as creating undue
hardship under the Brunner test adopted by the Third Circuit in In re Faish, 72 F.3d 298, 306 (3d
Cir. 1995); In re Brunner, 831 F.2d 395 (2d Cir. 1987). Without disturbing the confirmed plan,

the court calculated that debtor had an additional monthly surplus of $450.00 to pay the student
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loans and required her to continue to make contract payments on the four (4) most recent loans,
which had an outstanding balance of about $54,000 with combined debt service of $414.26 per
month. The court discharged the remaining eight (8) loans on which there was an aggregate
balance due of approximately $231,000.

V. CASES ALLOWING SEPARATE CLASSIFICATION ON THE GROUNDS OF
CONTRACT TERMS THAT EXCEED THE FIVE-YEAR PLAN

In re Johnson, 446 B.R. 921 (Bankr. E.D. Wis. 2011). The court held that student loan
payment obligations incurred by a debtor who left her RN position to attend law school for weight
related reasons did not constitute “special circumstances,” arising from a serious health condition
or an unexpected event, under § 707(b)(2)(B) that would permit her to deduct the payment as an
expense. However, the court also held that student loan debt could be separately classified
pursuant to § 1322(b)(5), which authorizes a debtor to maintain regular payments on long-term
debts when the last payment date post-dates the plan term.

In re Truss, 404 B.R. 329 (Bankr. E.D. Wis. 2011). The court held that § 1322(b)(5), which
authorizes debtors to separately classify and maintain payments on long term debts, permitted the
debtor to provide for the maintenance of regular student loan payments that extend beyond the
term of the plan without running afoul of § 1322(b)(1), which addresses fair treatment among
classes of unsecured creditors, because § 1322(b)(5) is more specific and operates independently
from § 1322(b)(1).

In re Knight, 370 B.R. 429 (Bankr. N.D. Ga. 2007). The court held that pro rata allocation
of the debtor’s projected disposable income among the debtor’s student loan obligations and other
unsecured debts was not required as the long-term nature of student loans debt permits it to be
separately classified and paid via § 1322(b)(5). However, the court further held that, even if pro

rata distribution among all unsecured creditors was required, the debtor may be able to deduct the
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student loan payments as a “special circumstance” expense under § 707(b)(2)(B) because the
repayment of the non-dischargeable obligation is an “economic and legal necessity” not a “lifestyle
choice.”

In re Hanson, 310 B.R. 131 (Bankr. W.D. Wis. 2004). The court held that to separately
classify student loan payments as maintenance payments on long term debt under § 1322(b)(5),
the plan cannot change the contracted interest rate or monthly payment amount and that payments
cannot be made directly by the debtor absent proper justification. Accordingly, the court further
held that the debtors’ plan, which proposed a reduced payment on student loan obligations with
the consent of the student loan lender and direct payments by the debtors without any justification,
could not be confirmed.

In re Williams, 253 B.R. 220 (Bankr. W.D. Tenn. 2000). The court determined it must
undertake a four-factor inquiry to determine if a discriminatory classification scheme is proper:
“(1) whether the discrimination has a reasonable basis; (2) whether the debtor can carry out the
plan without such discrimination; (3) whether the classification has been proposed in good faith;
and (4) the nature of the treatment of the class discriminated against.” In light of this, the court
concluded that it would “not confirm Chapter 13 plans that provide for the payment of interest to
student loan creditors, but not to other unsecured creditors; that accelerate the repayment of student
loans at the expense of general unsecured creditors; that provide for repayment of 100% of student
loan claims when other unsecured claims are not paid at least 70%; or that provide for the
repayment of student loans before other unsecured claims are paid.” The court also held that it
would “permit arrearages on student loans to be paid in full, even though other unsecured claims
will not be paid in full, if the student loan is treated as a long term debt pursuant to section

1325(b)(5).”
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In re Chandler, 210 B.R. 898 (Bankr. D.N.H. 1997). The fact that student loan debt is
nondischargeable cannot form the sole basis for a debtor to separately classify such debs from
other unsecured debts, as that alone would be unfair discrimination in contravention of §
1322(b)(1). However, the court further held that if a student loan debt qualifies as long term
unsecured debt that may be classified and separately paid under § 1322(b)(5), then maintenance
of student loan payments at the full contract rate does not constitute unfair discrimination because

the treatment is expressly authorized by the Bankruptcy Code.
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INTRODUCTION

Debtor Sarah Hunter (“Debtor”) filed an adversary complaint against the New Jersey
Higher Education Student Assistance Authority (“NJHESAA”) seeking to discharge student loan
debt in the amount of $288,911.15 at the time she filed her bankruptcy petition.! Ms. Hunter has
a master’s degree and works in the public interest sector, where she earns $50,000 per year. She
is married with a young daughter and has a second child due later this year. Her husband earns
approximately $74,000 per year. Ms. Hunter asserts that repayment of her student loans would
cause undue hardship because their joint income is not enough to make her combined monthly
student loan payments of $2,609.24 after deducting expenses necessary to maintain a minimum
standard of living for her family.> Based on the evidence in the record and Ms. Hunter’s trial
testimony, the Court concludes that requiring Ms. Hunter to repay all of her student loans would
cause undue hardship and grants a partial discharge of her student loans as detailed below.

PROCEDURAL HISTORY

On April 22, 2015, the Debtor filed a voluntary petition for relief under chapter 13 of the
Bankruptcy Code.> On July 23, 2015, Ms. Hunter filed an adversary complaint against

NJHESAA.* On January 25, 2017, Ms. Hunter filed an amended complaint which contained

! Debtor’s Am. Compl., ECF No. 13; Debtor’s Ex. C-O.

2 Test. of Sarah Hunter; Debtor’s Ex. Q and O; Although Ex. Q states that Ms. Hunter’s monthly student loan payment
would be $2,609.24 as of February 2015, this amount does not include the Navient loan, which is included in the total
amount of Ms. Hunter’s debt with NJHESAA and for which a proof of claim was filed. The monthly amount of
$2,609.24 is what the Debtor owed as of February 2015 and does not reflect compounding interest or other fees which
have since accrued.

3 Chapter 13 Voluntary Pet., In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 1.

4 Debtor’s Adversary Compl., ECF No. 1.
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among its five counts an assertion that repayment of her student loan debt is dischargeable based
on undue hardship.® NJHESAA filed an answer to the amended complaint on March 10, 2017.°
On January 5, 2018, after oral argument on summary judgment, the Court found that undue
hardship was a triable issue of material fact.” Trial took place on February 28, 2018. The Debtor
was the only witness.
JURISDICTION

The Court has jurisdiction over this proceeding pursuant to 28 U.S.C. §§ 1334(b), 157(a)
and the Standing Order of Reference from the United States District Court for the District of New
Jersey dated July 23, 1984, as amended September 18, 2012. This matter is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2)(A) and (I). Venue is proper under 28 U.S.C. §§ 1408 and
1409(a).

STATEMENT OF FACTS

Sarah Hunter was a student at Seton Hall University from 2007 through 2013. She
graduated with a Bachelor of Science degree in Diplomacy and International Relations and Russian
Suburban Studies as well as a Master’s in Diplomacy and International Relations. She financed
her education with various forms of financial aid, including loan proceeds from NJHESAA.® In

addition to her loans with NJHESAA, Ms. Hunter has $66,000 in federal student loan debt which

3 Debtor’s Am. Compl., ECF No. 13.

® NJHESAA’s Answer to the Am. Compl., ECF No. 16.

7 Decision and Order Regarding P1.’s Mot. for Summ. J. to Discharge Student Loan Debt Pursuant to 11 U.S.C.
§ 523(a)(8) and Def.’s Cross-Mot. for Summ. J., ECF No. 31.

8 Test. of Sarah Hunter.
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may be eligible for income-based and income-contingent repayment plans.” Ms. Hunter’s
employment with the Global Center for Responsibility may also qualify her student loans for
forgiveness under the federal Public Service Loan Forgiveness Program (“PSLF”).!° The Debtor’s
federal loans are not at issue in this proceeding but are relevant to the discussion of her ability to
pay NJHESAA.

On April 22, 2015, Ms. Hunter filed a voluntary petition for relief under chapter 13 of the
Bankruptcy Code.!! Between May 14, 2015 and May 28, 2015, NJHESAA filed thirteen claims
totaling $288,911.15, twelve under New Jersey College Loans to Assist State Students
(“NJCLASS”), a loan program administered by NJHESAA,'> and the last through Navient
Solutions, Inc. on behalf of NJHESAA.'3 Ms. Hunter’s chapter 13 plan was confirmed by Order
dated July 27, 2015 and amended on August 5, 2015."* As part of the confirmed plan, Ms. Hunter
made payments of $400 per month for the first five months and is making ongoing payments for

the remaining 55 months of $100 per month to the chapter 13 trustee through May 1, 2020.

% Id.; see 34 C.F.R. §§ 685.221 (LEXIS through the Apr. 25, 2018 issue of the Fed. Reg. Title 3 is current through
Apr. 6, 2018) (Income-based Repayment Plan) and 685.209 (LEXIS through the Apr. 25, 2018 issue of the Fed. Reg.
Title 3 is current through Apr. 6, 2018) (Income-contingent Repayment Plan).

10 Test. of Sarah Hunter; Pub. Serv. Loan Forgiveness Program, 34 C.F.R. § 685.219 (LEXIS through the Apr. 25,
2018 issue of the Fed. Reg. Title 3 is current through Apr. 6, 2018). A qualifying employer under the PSLF includes
governmental entities at any level and not-for-profits that are tax-exempt under § 501(c)(3) of the Internal Revenue
Code. The PSLF allows for loan forgiveness if the borrower makes 120 qualifying payments and is not in default on
her loans, in addition to other requirements. See id. at ().

' Chapter 13 Voluntary Pet., In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 1.

2N.J.S.A. § 18A:71C-21 (LEXIS through N.J. 218th First Ann. Sess., L. 2018, c. 4 and J.R. 4).

13 Debtor’s Ex. C-O.

14 Order Confirming Plan, In re Sarah Hunter, No. 15-17329 (JKS), ECF No. 31; Am. Order Confirming Plan, In re
Sarah Hunter, No. 15-17329 (JKS), ECF No. 33.
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Through the end of 2017, $1,368.85 of the plan payments have been disbursed to NJCLASS and
NJHESAA.'

Ms. Hunter is employed as a research analyst in New York City at the City University of
New York (CUNY) Global Center for Responsibility and earns approximately $50,000 a year.'®
At the time she filed her bankruptcy petition, she lived with her boyfriend and daughter in a rented
townhouse in Jamesburg, New Jersey. She and her boyfriend have since married. They continue
to live in the Jamesburg townhouse and are expecting a second child in September 2018.7
Ms. Hunter testified at trial that her husband works full time as a project manager at an audio-
visual installation company and once a week as a bartender. His gross income is about $74,000
per year.!® Although both contribute toward their living expenses, Ms. Hunter and her husband
maintain separate checking accounts from which they pay their household expenses. Ms. Hunter
estimated that she takes home $2,000 per month.!® She testified that she spends $900 for groceries,
$293 for clothing, $77 for personal care items, and $385 for her New Jersey Transit train pass.
The Debtor also pays $100 per month to the Chapter 13 trustee. Comparing these expenses to Ms.
Hunter’s take-home pay of $2,000 per month, she has about $245 of discretionary income at the
end of each month. Her husband pays for all other expenses, including rent of $1,500 per month,

condominium fees of $185 per month, car payment of $440 per month, car insurance of $85 per

15 Chapter 13 Trustee Ann. Rep., No. 15-17329 (JKS), ECF No. 48.
16 Debtor’s Ex. B.

17 Test. of Sarah Hunter.

8 1d.

YId.
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month, gas at $200 per month and day care of $507 per month.?’ The sum of these monthly
expenses is $2,917. Assuming her husband’s take-home pay is approximately $3,500 per month,
he would have about $583 remaining per month. Ms. Hunter also testified that her husband has
$2,500 in credit card debt as well as $4,000 in medical debt of which he pays about $400 a month
as part of a repayment plan.

Ms. Hunter has been employed with the Global Center for five years. The Center is a non-
profit organization with approximately eight to ten employees. Ms. Hunter currently receives an
annual 2% salary increase but believes that any pay increase resulting from a promotion would be
insignificant with respect to her ability to repay her loans. She testified that the individuals in the
next two senior positions earn an estimated $58,000 to $75,000 per year. However, due to the
small size of the organization, someone of seniority must leave the organization for a junior
employee to be able to advance. At the top of the non-profit organization, the director makes
“above six figures,” but also has at least 30 years’ experience in the field according to Ms. Hunter’s
testimony. Ms. Hunter testified that she feels unqualified to advance into a director position and,
in general, that higher paying positions and job openings within this specialized field are scarce.?!

For about six months during 2014, Ms. Hunter looked for work outside of the field of
international relations and applied for four general administrative positions near her home with the

goal of cutting back on transportation costs, but did not receive any offers of employment.?

2.

21 Id. Ms. Hunter gave Human Rights Watch and Amnesty International as examples of other organizations that might
consider her for employment given her experience and education.

2.
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Ms. Hunter has not sought full-time employment outside the field of international relations since
2014 but bartended once a week in addition to her full-time job at the Center until six months into
her pregnancy with her first child.??

Ms. Hunter has $288,911.15 in student loan debt with NJHESAA,?* $285,461.63 of which
is attributable to NJCLASS loans.?> The remaining $3,449.52 stems from a Federal Stafford Loan
disbursed by NJHESAA and now held by Navient Solutions, Inc. Since the Navient loan is a
Federal loan, it would provide for income-based repayment options.>

The table below was prepared based on the proofs of claim filed by NJCLASS and reflects

the Debtor’s monthly student loan payments due as of February 2015.27

Outstanding Origination Monthly Maturation
Balance®® Date Payment Date
$37,966.05 09/04/2007 $365.66 09/04/2027
$57,961.83 09/11/2008 $571.31 09/11/2028
$16,258.07 10/06/2008 $159.72 10/06/2028
$15,086.96 01/20/2009 $146.79 01/20/2029
$43,972.70 09/10/2009 $417.55 09/10/2029
$11,428.28 05/21/2010 $106.09 05/21/2030
$37,656.57 10/14/2010 $343.08 10/14/2030
$10,690.58 01/26/2012 $84.78 01/26/2037
$9,283.77 06/22/2012 $71.57 06/22/2037
$24,725.05 09/06/2012 $185.44 09/06/2037
$10,264.41 05/30/2013 $76.05 05/30/2038
$10.167.36 09/04/2013 $81.20 09/04/2038
$285,461.63 $2,609.24

2 Test. of Sarah Hunter.

24 See Debtor’s Ex. C-O.

25 See Debtor’s Ex. C-N.

26 Debtor’s Ex. O.

27 Debtor’s Ex. C-N; Q.

28 Qutstanding balance includes outstanding principal and interest at the time the bankruptcy petition was filed.
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The maturity dates for the NJCLASS loans range from 2027 to 2038. NJHESAA granted
the Debtor a post-undergraduate deferment on her loans from May 2011 through December 2011.
Deferment was extended throughout her graduate studies and six months immediately thereafter,
from January 2012 through July 2014. Interest continued to accrue on the loans during the
deferment period.?? Although no payments were due during this period, Ms. Hunter did make
payments on her NJCLASS loans totaling $21,690.06.3° In July 2014, at the end of her deferment
period, Ms. Hunter was granted forbearance on her student loans. The terms of the forbearance
still obligated Ms. Hunter to make interest-only payments on her loans through January 2015 that
totaled $3,983.82, of which Ms. Hunter paid $1,218.80.3! NJHESAA also warned that “the
monthly principal and interest payment will increase after the expiration of the deferment or
forbearance period.”*? In other words, although forbearance would provide short-term relief from
payment, it would result in higher future monthly payments due to the accumulation of deferred
principal against a maturity date that cannot be extended.

The provisions of N.J.A.C. § 9A:10-6.11 restrict NJHESAA'’s ability to provide flexible
repayment options, as the regulation requires that student loans “be paid in full within the amount
of years from the date of disbursement as specified in the NJCLASS Application, Promissory Note,
and disclosures.”* In response to Ms. Hunter’s inquiry into any long-term lower monthly payment

options, NJHESAA informed the Debtor that “the only long term option HESAA has for lowering

2 Debtor’s Ex. Q.

3 Debtor’s Ex. C-N.

31 Debtor’s Ex. Q.

2d.

BNJ.A.C. § 9A:10-6.11(e) (LEXIS through the N.J. Reg., Vol. 50 No. 8, Apr. 16, 2018).
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monthly payments is through the NJCLASS Consolidation program” and advised that she could
also seek consolidation through a private lender. Furthermore, due to NJHESAA’s inability to
modify the loans, one representative advised Ms. Hunter that her options were to make more
money and reduce her expenses.**

Ultimately, Ms. Hunter chose not to seek an additional forbearance because she could not
afford to make the resulting interest payment. She also decided not to consolidate because it would
not have resulted in an affordable payment.’> Without any other options, Ms. Hunter seeks to
discharge these loans in bankruptcy.

DISCUSSION

The Third Circuit has adopted the Brunner test to measure whether a debtor has suffered
“undue hardship” and may be eligible for a discharge of student loan debt.® Under the Brunner
test, the debtor must prove by a preponderance of the evidence: “(1) that the debtor cannot
maintain, based on current income and expenses, a “minimal” standard of living for herself and
her dependents if forced to repay the loans; (2) that additional circumstances exist indicating that
this state of affairs is likely to persist for a significant portion of the repayment period for student
loans; and (3) that the debtor has made good faith efforts to repay the loans.””” The debtor must

satisfy all three elements. If one element is not sufficiently proven the inquiry cannot continue

3% Test. of Sarah Hunter.

3 1d.

3¢ Pa. Higher Educ. Assistance Agency v. Faish (In re Faish), 72 F.3d 298, 306 (3d Cir. 1995).
37 Id. at 304-05.
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and discharge shall be denied without consideration of “equitable concerns or other extraneous

factors.”®
A. UNDUE HARDSHIP UNDER THE BRUNNER TEST

1. The Debtor Cannot Maintain a Minimal Standard of Living Based on Current Income
and Expenses

The first prong of the Brunner test requires that a debtor prove, based on her current income
and expenses, that she cannot “maintain a ‘minimal’ standard of living for herself and her
dependents if forced to repay the loans.”*® Although the Third Circuit has not defined the term
“minimal standard,” it has established that a debtor seeking to prove undue hardship must show

40 However, a debtor is

that undue hardship would mean more than a mere tightening of finances.
not required to live in poverty to satisfy the first prong.*' Rather, “the proper inquiry is whether it
would be ‘unconscionable’ to require [the debtor] to take any available steps to earn more income
or to reduce her expenses.”*?

Based on the Debtor’s testimony, and without considering adjustments, she has $245
available monthly after payment of expenses and her husband has $583. The Debtor’s total
monthly student loan bill was $2,609.24 as of February 2015.*> Based on these numbers, the

Debtor and her husband are (and were) operating at a deficit of almost $2,000 per month. The

38 Id. at 306.

3 Id. at 304-05.

40 1d. at 306.

4! Hoyle v. Pa. Higher Educ. Assistance Agency (In re Hoyle), 199 B.R. 518, 523 (Bankr. E.D. Pa. 1996); McCormack
v. Educ. Credit Mgmt. Corp. (In re McCormack), 2000 WL 33710278, at *4 (Bankr. D.S.C. July 3, 2000); In re
Vasilyeva, 2008 WL 5954678 at *3 (Bankr. D.N.J. Dec. 12, 2008).

42 In re Faish, 72 F.3d at 307; Rumer v. Am. Educ. Servs. (In re Rumer), 469 B.R. 553, 564 (Bankr. M.D. Pa. 2012).
4 Debtor’s Ex. Q.
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evidence indicates that this substantial deficit cannot be made up entirely by cost cutting or that
the Debtor and her husband have the capacity to earn enough to cover it.

But certain adjustments to the numbers are warranted. First, Ms. Hunter’s itemized
monthly expenses include $900 for groceries, $293 for clothing and $77 for personal care products.
The Court finds that the Debtor’s expenses may be reasonably reduced by $200 for these items
collectively, bringing her available funds up from $245 to $445. Otherwise, her budget does not
appear to contain any unnecessary or frivolous expenses.** As to the husband’s “free funds” after
expenses in the amount of $583, this amount seems overstated. It does not include utilities or
payment of his own credit card and medical debt of approximately $400 per month. And, in
September of 2018, the child care expense will probably increase by $500. These items alone turn
the husband’s “surplus” into a deficit.

Based on these figures and adjustments, the Court concludes that the Debtor could
reasonably afford to pay approximately $450 per month on her student loan debt. Payment of this
reduced amount will require personal sacrifice and strict financial discipline on the part of
Ms. Hunter and her husband.*

The Debtor’s realistic surplus of approximately $450 per month does not come close to
being enough to satisfy her monthly obligation to NJHESAA. Again, the monthly payment was

$2,609 in February 2015 and is probably close to $3,000 now. The Debtor works in New York

4 In re Hoyle, 199 B.R. at 523 (“[W]here a family earns a modest income and the family budget, which shows no
unnecessary or frivolous expenditures, is still unbalanced, a hardship exists from which a debtor may be discharged
of his student loan obligations” (quoting Correll v. Union Nat’l Bank of Pittsburgh (In re Correll), 105 B.R. 302, 306
(Bankr. W.D. Pa. 1989))).

4 See Sperrazza v. Univ. of Md., 2008 WL 818616 at *2 (E.D. Pa. Mar. 24, 2008).
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City and lives in New Jersey where the cost of living is high. Ms. Hunter and her husband both
already work full time and her husband also works an additional part-time job. They have one
child and one on the way. Given the overall reasonableness of their household budget, it would
be unrealistic to require Ms. Hunter to further minimize her household expenses or increase her
income beyond what has been suggested above. Thus, Ms. Hunter has satisfied the first prong of
the Brunner test because she cannot maintain a minimal standard of living if required to repay her
student loans in full.

2. The Debtor Has Shown that Additional Circumstances Exist Indicating the State of
Affairs is Likely to Persist for a Significant Portion of the Repayment Period

To satisfy the second prong of the Brunner test, a debtor must prove that additional
circumstances exist beyond her control that will prevent her situation from improving for a
significant portion of the loan repayment period.*® Dischargeability is based on the certainty of
hopelessness of repayment, not merely on current inability to repay.*’ “The second prong of the
Brunner test recognizes that the borrower’s education should, in most cases, provide increased
income that will allow the loan to be repaid, even though immediately after graduation a student
borrower’s assets may be dwarfed by the size of the loan.”*®
Here, Ms. Hunter is in a unique situation where her education is unlikely to materially

improve her financial situation over the lifetime of the loan. Ms. Hunter testified at trial that a

master’s degree is a minimum qualification to enter the field of international relations. As

4 In re Faish, 72 F.3d at 305.

47 In re Williams, 296 B.R. 128, 134 (Bankr. D.N.J. 2003).

“8 In re Hoyle, 199 B.R. at 523 (quoting Elebrashy v. Student Loan Corp., 189 B.R. 922, 927 (Bankr. N.D. Ohio
1995)).
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previously noted, she earns about $50,000 per year and the two senior staffers directly above her
at the Global Center earn approximately $58,000 and $75,000. Her employer is a non-profit
institution that relies on outside funding for its operations. There are few positions in the field or
at the Center that Ms. Hunter may seek to earn more money. A senior employee would have to
leave for a junior employee to advance. Her annual 2% salary increase is insufficient to materially
improve her financial situation. Even if Ms. Hunter sought and gained employment outside the
field of international relations, it is unlikely that the administrative positions that she applied for
in 2014 would provide enough of a pay increase to enable her to make her full monthly student
loan payment. The work for which Ms. Hunter’s advanced degree qualifies her is so specialized
that she is unlikely to leverage her education and experience into a higher-paying job outside of
the field of international relations.

As discussed above, the Debtor also has $66,000 in federal student loan debt, which may
be eligible for income-based and income-contingent repayment plans.*® Under these federal
programs, as the Debtor earns more money, more of her income will be directed toward repayment
of her federal loans, leaving her in no better financial position. Also, requiring the Debtor to leave
the public sector might leave her worse off financially because it may disqualify her from the
PSLF, potentially causing her to have to repay her federal loans over a longer period.*

In addition, each NJCLASS loan balance and monthly payment will increase every month

a full payment is not made, which will further eat into Ms. Hunter’s net household income.

434 C.F.R. §§ 685.221 (Income-based Repayment Plan) and 685.209 (Income-contingent Repayment Plan).
30 Pub. Serv. Loan Forgiveness Program, 34 C.F.R. § 685.219.
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Ms. Hunter has shown that her net household income is unlikely to substantially improve
during the 10- to 20-year repayment periods due to circumstances beyond her control and has
satisfied the second prong of the Brunner test.

3. The Debtor Made a Good Faith Effort to Repay NJHESAA

The final prong of the Brunner test requires a debtor to have made a good faith effort to
repay her loans. “Undue hardship encompasses a notion that the debtor may not willfully or
negligently cause [her] own default, but rather [her] condition must result from ‘factors beyond
[her] reasonable control.”>>! Ms. Hunter applied for administrative positions outside of her chosen
field of work and worked a second, part-time job as a bartender until several months into her first
pregnancy. Although Ms. Hunter did not apply for many positions outside of her chosen field, her
degree is sufficiently specialized that the Court has found it unlikely to lead to higher paying
positions outside of the field of international relations. Ms. Hunter made $21,690.06 in payments
on her loans during the deferment period, not an insignificant sum.*> She also borrowed money
from other people to repay the interest due at the end of her forbearance and asked NJHESAA for
repayment assistance.”> However, as stated above, NJHESAA is limited by state regulation to the
repayment options available under N.J.A.C. § 9A:10-6.11. Instead of offering payment assistance
or an opportunity to modify the loans beyond general consolidation, NJHESAA suggested that

Ms. Hunter must lower her expenses or increase her income.>*

SUIn re Faish, 72 F.3d at 304.
2 Debtor’s Ex. C-N.

33 Test. of Sarah Hunter.

3 Id.; Debtor’s Ex. Q.
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N.J.A.C. § 9A:10-6.11 provides that a borrower may choose from three repayment options
when applying for an NJCLASS loan. Ms. Hunter chose to defer payment of the principal and
interest until after she graduated.® After the deferment period ended, she was prohibited from
making lower monthly payments over a longer period. The regulation provides that the borrower’s
minimum payment must be “the amount required to fully repay an NJCLASS Loan Program loan
in the maximum repayment period,” and, as noted above, that “[n]otwithstanding any periods of
deferment or forbearance, NJCLASS Loan Program loans shall be paid in full within the amount
of years from the date of first disbursement as specified in the NJCLASS Application, Promissory
Note, and disclosures. The amount of years in which a loan is to be repaid is determined by the

9956

indentures for the bonds or notes whose proceeds are funding the loan. The regulatory

requirement that NJCLASS loans be repaid by the maturation date is a “factor beyond [the

Debtor’s] reasonable control,”’

which works against her efforts to negotiate a way to repay her
loans. That Ms. Hunter filed for bankruptcy within two years of completing her master’s degree
program is not a sign of lack of good faith considering the significant disparity between her income
and expenses, her attempts to maximize her income and repay her loans, and NJHESAA’s inability

to negotiate more affordable repayment terms. The Court finds Ms. Hunter made a good faith

effort to repay her loans and has satisfied the third prong of the Brunner test.

35 Test. of Sarah Hunter.
5 NJA.C. § 9A:10-6.11(d) and (¢).
57 In re Faish, 72 F.3d at 304.
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B. DISCHARGEABILITY

Having determined that Ms. Hunter has proven that repayment of all her loans would
constitute an undue hardship, the Court now turns to the dischargeability of the debt. The Third
Circuit has not addressed whether section 523(a)(8) requires complete discharge of student loan
debt or permits partial discharge. Other circuits are divided on this issue. Some courts hold that
section 523(a)(8) requires either a complete discharge or no discharge at all. Others justify partial
discharge of either the aggregate debt or of individual loans on various grounds.*® Courts adhering
to the so-called “hybrid approach” construe section 523(a)(8) as allowing the discharge of
individual student loans on a loan-by-loan basis, thereby harmonizing the statute’s language with
its intent to relieve hardship and the Code’s objective of providing a fresh start.>® “Partial
dischargeability or other modification of a student loan debt accomplishes Congress’ purpose of
providing debtors with a ‘fresh start’ while maximizing the repayment of the debt . . . . Financial
hardship is not all-or-nothing, but is more or less. The load may be made more bearable by
reducing, rather than eliminating it.”®® At least one court within the Third Circuit has adopted this

6 Ms. Hunter incurred a massive amount of student loan debt to

approach and this Court agrees.
finance her education. It is fair to request her to repay this debt to the fullest extent possible, even

if it means that she will have to endure financial hardship.

38 See In re Lamanna, 285 B.R. 347, 350-52 (Bankr. D.R.I. 2002) for a discussion of the three approaches to discharge
of student loan debt.

% Grigas v. Sallie Mae Servicing Corp. (In re Grigas), 252 B.R. 866, 873-74 (Bankr. D.N.H. 2000).

0 Mosko v. Am. Educ. Servs., 2005 WL 2413582 at *9 (Bankr. M.D.N.C. Sept. 29, 2005) (quoting Educ. Credit Mgmt.
Corp. v. Jones, 1999 WL 1211797 at *3 (E.D. Va. July 14, 1999)).

o1 See Allen v. Am. Educ. Servs. (In re Allen), 329 B.R. 544, 549-50 (Bankr. W.D. Pa. 2005).
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The Debtor unequivocally cannot afford to pay her full monthly student loan bill of
$2,609.24, but she has a monthly surplus of about $450 and can afford to pay a portion of it. She
will also be better able to pay over time, assuming she continues to receive annual pay increases
and her husband’s earning capacity grows.

Therefore, based on the Debtor’s showing of undue hardship, the Court applies the undue
hardship test to each loan held by NJHESAA and orders the discharge of loans maturing before
June 2037.2  The Debtor must repay the last four loans listed in the chart below. This would
leave the Debtor with a monthly student loan payment of $414.26 as of February 2015 plus accrued

and unpaid interest on those loans.

Outstanding Origination Monthly Maturation
Balance® Date Payment Date
$37,966.05 09/04/2007 $365.66 09/04/2027
$57,961.83 09/11/2008 $571.31 09/11/2028
$16,258.07 10/06/2008 $159.72 10/06/2028
$15,086.96 01/20/2009 $146.79 01/20/2029
$43,972.70 09/10/2009 $417.55 09/10/2029
$11,428.28 05/21/2010 $106.09 05/21/2030
$37,656.57 10/14/2010 $343.08 10/14/2030
$10,690.58 01/26/2012 $84.78 01/26/2037
$9,283.77 06/22/2012 $71.57 06/22/2037
$24,725.05 09/06/2012 $185.44 09/06/2037
$10,264.41 05/30/2013 $76.05 05/30/2038
$10.167.36 09/04/2013 $81.20 09/04/2038
$285,461.63 $2,609.24

NJHESAA shall provide the Debtor with updated monthly payment amounts for these four

loans and repayment shall commence immediately.

62 Debtor’s Ex. C-N; Q.
% QOutstanding balance includes outstanding principal and interest at the time the bankruptcy petition was filed.
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C. DEBTOR’S REQUEST FOR RELIEF UNDER 11 U.S.C. § 524(m)

Ms. Hunter has also asked this Court to adopt an alternative test for undue hardship set
forth under section 524(m). This request is denied as the Court believes that the Brunner test is
applicable.

CONCLUSION
The Court hereby orders the discharge of loans maturing before June 2037 as set forth

above.





