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2Presentation

MATERIALS AND 
DISCUSSION DISCLAIMER

§ Many of the presenters involved in this 
panel may be involved in ongoing 
cases in different roles. The topics 
discussed in this outline, and the issues 
raised in our presentation, are 
presented for academic purposes only 
and do not reflect the views of the 
attorneys involved, their law firms, or 
clients they may represent in ongoing 
pending matters.
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§ Judicial authority to order parties to participate in mandatory, non-binding mediation derives from: 
a) an applicable statute; 
b) the court’s local rules; 

c) the Federal Rules of Civil Procedure; and 

d) the court’s inherent powers. 

§ As statutory authority, courts cite the Alternative Dispute Resolution Act (“ADR Act”), 28 U.S.C. §§
651-658, enacted by Congress to promote the use of alternative dispute resolution (“ADR”) by 
federal courts. The ADR Act lists mandatory mediation as an appropriate ADR process but does not 
authorize its use. 28 U.S.C. § 651(a).

§ Instead, the ADR Act directs each district court to “devise and implement its own alternative dispute 
resolution program, by local rule adopted under [28 U.S.C.] section 2071(a), to encourage and 
promote the use of alternative dispute resolution in its district.” 28 U.S.C. § 651(b). Most federal 
district courts and some bankruptcy courts responded to the ADR Act by adopting local rules 
authorizing mandatory mediation. These local rules provide a source of authority for ordering parties 
to participate in mediation.

§ 78 of 94 districts (83%) HAVE adopted some type of local bankruptcy mediation rules, and 16 
of 94 districts (17%) HAVE NOT adopted bankruptcy mediation rules.

4

LOCAL RULES OFTEN 
ADDRESS MEDIATION

3Presentation

BANKRUPTCY MEDIATION, 
GENERALLY

§ Mediation allows parties to avoid the 
unpredictability and expense of litigation, 
especially where litigation would be 
drawn-out, expensive and highly fact-
driven.  

§ Mediation is not specifically addressed in 
the Bankruptcy Code or Bankruptcy 
Rules, but courts often rely on local rules 
providing for mediation.  

§ Prior to local rules addressing mediation, 
courts relied on provisions concerning the 
appointment of an examiner pursuant to 
section 1104 of the Bankruptcy Code or 
section 105(a) of the Bankruptcy Code.

33
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BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)

5

BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)



162

2022 WINTER LEADERSHIP CONFERENCE

8

BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)

7

BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)



AMERICAN BANKRUPTCY INSTITUTE

163

10

BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)

9

BANKRUPTCY MEDIATION
RULES AND POLICIES (AS OF 10/26/22)



164

2022 WINTER LEADERSHIP CONFERENCE

§ Resolution of far-ranging, numerous tort claims through the bankruptcy process 
began with asbestos litigation.  Over 700,000 asbestos personal injury and wrongful 
death claims were filed against over 80 asbestos firms from the mid-1980s through 
the early 2000s (See RAND INSTITUTE, ASBESTOS LITIGATION, at xxiv (2005)).]

§ Since that time, non-asbestos mass tort cases have charted similar paths toward a 
global resolution for claim resolution.

§ Some form of mediation or active judicial participation in the settlement of issues 
between the various constituents has been used to resolve a diverse collection of 
mass tort issues:

• Pharmaceuticals (Mallinckrodt PLC, Purdue Pharma)

• Silicon implant cases (Dow Corning)

• Dalkon Shield (A.H. Robins, Inc.)

12

HISTORICAL RESOLUTION OF 
CLAIMS IN MASS TORT CASES 

§ Mediation in bankruptcy will ideally create a pool of assets to satisfy claims, and 
provides a clear alternative to a “race to the courthouse” scenario that bankruptcy 
seeks to avoid.

§ Mediation can help resolve complex insurance coverage disputes such as late notice, 
number of occurrences, and “expected or intended” issues.

§ Mediation can be especially relevant in bankruptcy cases with significant tort claims, 
which can’t be addressed directly by bankruptcy courts.  28 U.S.C. 157(b)(5) 
provides: 

11

BENEFITS OF MEDIATION 
IN COMPLEX CASES

• “The district court shall order that personal injury tort and wrongful death claims shall be 
tried in the district court in which the bankruptcy case is pending, or in the district court in 
the district in which the claim arose, as determined by the district court in which the 
bankruptcy case is pending.”
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§ The concept of mediation between all of the parties at the same time, or several 
subsets of the groups below (sometimes referred to as “co-mediation”) should be 
carefully considered.

§ Mediation should include: 
• Debtor/Diocese

• Official Committee of Unsecured Creditors

• The abuse claimant committee, if separately organized.
• Insurers

• Parishes or other non-debtor entities named in abuse claims.

§ Should mediation be overseen by more than one mediator?  If so, how will each 
mediator’s duties be defined?

14

PARTIES TO MEDIATION – WHO SHOULD 
BE AT THE NEGOTIATING TABLE?

13

PROS AND CONS OF BANKRUPTCY
MEDIATION IN ABUSE CASES

§ The automatic stay creates a 
pause in litigation that may allow 
for a global resolution.

§ Claims have common threshold 
liability issues and differences in 
claims can be addressed 
through a claims administration 
process.

§ Avoid expensive insurance 
coverage litigation involving 
numerous insurers across many 
coverage years.

However:
§ Abuse claimants seeking jury 

trials and individual court 
actions – due process 
concerns.

§ Aggregating claims may create 
a pressure to settle for more 
meritorious claims while 
creating a low bar to asserting 
claims and create a danger of 
false or unsupportable claims.
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§ Availability of insurance proceeds.

§ Total amount available for distribution to claimants.

§ Clawback actions.

§ Property of the estate issues.

§ Abuse claim administration procedure.

§ Parish and other entity contribution.

§ Non-debtor releases.

§ Insurance neutrality.

§ Non-monetary provisions such as policies and procedures to prevent future tort claims.

16

WHAT ISSUES CAN BE SETTLED 
THROUGH MEDIATION?

15Presentation

TIMING OF 
MEDIATION

§ Prior to bankruptcy – as part of a pre-
arranged or prepack plan.

§ During the initial stages of the case, to 
facilitate a stay of actions against 
related parties and additional insureds.

§ After the claims bar date when the 
universe of claims is known.

§ At the plan stage, to address releases, 
the treatment of non-debtor entities and 
to determine procedures for claims 
administration. 

15
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MEDIATION STRATEGIES
§ Is there a way that Bankruptcy Courts can be involved either at the outset of 

mediation or later in the process to motivate parties to settle?
§ How do you facilitate productive conversation rather than arguing?
§ In some instances having more than one mediator through the process (either to deal 

with separate issues or settlement between different constituents) may facilitate the 
process

§ How to best staff the mediation and structure the discussions to make progress 
instead of restating entrenched positions?

§ How to build some sense of urgency to get things done?

17

SCOPE OF MEDIATION PRIVILEGE 
§ Confidentiality of mediation communications and information is essential to its validity 

and effectiveness. 
§ It promotes a candid flow of information that informs the mediator of issues and 

concerns which, if resolved, could lead to settlement.
§ However, parties’ positions may change during and as a result of a failed or 

abandoned mediation, and information freely given during mediation may become 
useful in later stages of litigation of outstanding issues.

§ Most local rules make clear that information otherwise discoverable or admissible in 
evidence does not become exempt from discovery, or inadmissible in evidence, 
merely by being used by a party in the mediation.

§ According to the BSA court “mediation doesn’t clo[a]k discovery and information that 
is, otherwise discoverable just because you also put it into the mediation process or 
communicated information you have to the mediator or other parties.”
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MEDIATION ORDER COMPONENTS
§ The Bankruptcy Court may enter an order commencing mediation that could be used 

by the parties to address some of the issues outlined above.
§ Mediation orders may contain a recitation of the mediation privilege and boundaries of 

what information can and cannot be used in subsequent litigation.
§ Order may include the designation of one or more mediator and the details of the 

mediator(s)’ engagement.
§ Order may include specifications on how the mediation is to be conducted (by zoom, 

in person, locations).
§ Order may also contain a timeline and litigation deadlines that will be necessary if 

mediation isn’t concluded by a time certain.

§ Many issues may appear like logistical issues but may have a real impact on the 
parties’ ability to settle:

• In-person or by Zoom?

• Inclusion of Committee members participating individually and not through counsel

• Will the parties meet in one room or be separated?

• Will opening statements be permitted?

• Is there a defined time frame or other way to incentivize parties to move quickly to a resolution?

§ How much of this should be defined and decided by the parties at the outset or 
controlled by the mediator during the mediation process?

19

MEDIATION LOGISTICS OR 
SUBSTANTIVE DECISIONS?



AMERICAN BANKRUPTCY INSTITUTE

169

QUESTIONS
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§ Parties may seek to have the Court estimate claims for plan voting and other 
purposes.  See, e.g., In re Eagle-Picher Indus., Inc., 189 B.R. 681, 687–88 (Bankr. 
S.D. Ohio 1995).

§ Some claimants may seek relief to allow them to litigate individual claims  (most 
recently, in the chapter 11 case In re The Diocese of Rochester, Bankr. W.D.N.Y. 19-
20905).

§ Drawn-out insurance litigation for each policy year may create grossly unequal 
outcomes for claimants.

21

CONSEQUENCES OF THE 
FAILURE OF MEDIATION
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