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The Law: Local Rules

 SDNY Mediation Procedures provide that “any 
adversary proceeding, contested matter or other dispute 
may be referred by the Court to mediation” and that 
“[t]he Court may order assignment of a matter to 
mediation upon its own motion, or upon a motion by 
any party in interest or the U.S. Trustee.”

 District of Del. Local Rule 9019-5 (a) provides that 
“[t]he Court may assign to mediation any dispute 
arising in an adversary proceeding, contested matter or 
otherwise in a bankruptcy case” and that “all adversary 
proceedings filed in a chapter 11 case and, in all other 
cases, all adversaries that include a claim for relief to 
avoid a preferential transfer … shall be referred to 
mandatory mediation.”

The Law: 28 USC § 652(a) 

 Local rules govern mediation:
 28 USC § 652(a) provides that “each district court shall … 

require that litigants in all civil cases consider the use of an 
alternative dispute resolution process at an appropriate 
stage in the litigation. Each district court shall provide 
litigants in all civil cases with at least one alternative dispute 
resolution process, including, but not limited to, mediation, 
early neutral evaluation, minitrial, and arbitration ….”

 20 districts without local mediation rules.
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Downsides of Mediation

 Delay?
 Expenses resulting from dual-track process?

Benefits of Mediation

 Flexibility and unique solutions?
 Fewer motions filed?
 Disposition of cases more quickly?
 Communicate directly with the opponent?
 Better understanding of the risks of opponent’s 

case?
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Issues Relating to Mediation

 When is it most effective for mediation to take 
place?
 Immediately prior to confirmation?
 Early in the case?
 Adversary proceeding or contested matter?

 Mandatory court-ordered mediation vs. voluntary 
mediation?

ISSUES RELATING TO 
MEDIATION
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Issues Relating to Mediation (cont.)

 Mediation confidentiality issues:
 Can/should the mediator speak to the bankruptcy judge?
 Should the mediator file a report with the Court to ensure 

that parties participate in the mediation in good faith?
 Should clients participant in substantive mediation sessions?

 Does this create potential MNPI issues?

 Potential for a party to inadvertently disclose discussions in 
mediation at a hearing or in a pleading?

 Requirement to “mediate in good faith”

Issues Relating to Mediation (cont.)

 Selection of the mediator:
 Sitting judge?  Retired judge?  Attorney?
 Does the bankruptcy judge select the mediator?
 How to ensure disinterestedness of mediator given potential 

connections in large bankruptcy cases?
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Issues Relating to Mediation (cont.)

 Efficient and effective mediation structures:
 How to structure the mediation?

 Joint sessions with all parties or separate sessions and “shuttle 
diplomacy?”

 Strategies for getting to “yes” on a deal – especially with a lot 
of parties involved and a lot of important details to resolve?
 Where there are many issues, and a party’s ultimate outcome 

depends on winning/losing each issue, and none of the issues are 
“gating issues,” how does a successful mediation work?

 Are parties willing to mediate issue by issue, or does the mediation 
have to address all issues simultaneously?

Issues Relating to Mediation (cont.)

 Efficient and effective mediation structures:
 How to prepare for mediation? 

 As a litigant
 As the mediator

 What materials to submit prior to the mediation?
 Formal mediation statements? Formal settlement proposals?  

Other methods of getting the mediator prepared?
 Should the parties share their statements with the other side or 

provide only to the mediator?
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F I N A L  T H O U G H T S / T I P S  F O R  A  S U C C E S S F U L  
M E D I A T I O N  P R O C E S S

CONCLUSION

MOCK MEDIATION
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MOCK MEDIATION OUTLINE 
 
Rachel: Narrator / Issue Presenter  
 
Marc: Debtor / First Lien Plan Supporting Creditor Group 
 
Kris: Second Lien Plan Objecting Creditor Group 
 
Mike: FA for PBGC 
 
Judge Chapman: Mediator 
 
General outline  
 
The Debtors are privately owned by Sponsor Fund.  
 
Pre-bankruptcy capital structure  
 

• First Lien Debt: $700MM 
• Second Lien Debt: $200MM  
• Underfunded Pension Liability: $100MM 
• Trade Claims: $50MM 

 
• All of the Debtors’ domestic assets are encumbered by the prepetition liens 

of the secured creditors.  One-third of the Debtors’ equity in its foreign 
subsidiaries is not pledged. 

• The intercreditor agreement between the first and second lien debt includes 
a pay-over provision from the proceeds of any collateral and requires that 
the second lien holders treat all liens as valid and enforceable but permits the 
second lien holders to make any argument an unsecured creditor could 
assert.   

 
The Plan 
 
The Debtors and the First Lien Plan Supporting Creditor Group have formulated a 
plan that provides as follows:  
 
Classification and Treatment 

• Class A is comprised of all First Lien Secured Debt Claims ($350MM). 
Treatment:  
A) 99% of the equity of the reorganized Debtors (subject to dilution by MIP 
and Class D Warrants); and  
B) $300MM of take-back debt that will be junior to $100MM of new first lien 
exit financing (rolled over from DIP financing). 

• Class B is comprised of all general unsecured claims, including: 
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a. First Lien Deficiency Claims ($350MM); 
b. Second Lien Debt Claims ($200MM); and 
c. all other general unsecured claims ($50MM). 

Treatment:  1% of the equity of the reorganized Debtors (subject to dilution 
by MIP and Class D Warrants). 

• Class C is comprised of the PBGC’s underfunded benefit liability claims 
resulting from termination of the Debtors’ single-employer pension plans 
($100MM). 
Treatment: $25MM in cash (on account of the PBGC’s agreement not to 
object to the termination of the pension plans).  

• Class D includes the equity sponsors of the Debtors. 
Treatment:  
A) Warrants equal to 5% of the reorganized Debtors’ equity at an out-of-the-
money strike price; and  
B) Releases of all claims by Debtors and third parties. 

 
Plan values reorganized equity at $50MM, and the Debtors’ conservative projections 
show little to no growth in business over the next five years, despite being in a 
relatively high growth industry.  
 
The Plan includes a MIP that reserves up to 10% of the reorganized Debtors’ equity 
for distribution to certain members of the Debtors’ management team.  The 
reorganized Debtors’ board will determine award schedule, vesting rights, etc. 
 
Procedural Posture 

• In connection with the Disclosure Statement Motion, the Second Lien Plan 
Objecting Creditor Group, which holds more than 2/3 of the Second Lien 
Debt, has objected to the plan on numerous grounds, including improper 
classification, disparate treatment, absolute priority rule violations, valuation 
issues, improper releases and bad faith.  

 
• The Debtors and First Lien Plan Supporting Creditor Group assert that plan is 

fully consensual and that all impaired consenting classes will vote in favor of 
the plan, and, accordingly, the majority of the Second Lien Plan Objecting 
Creditor Group’s arguments must be rejected.  

 
• In response to these arguments, the SDNY Judge presiding over the case has 

sent the parties to mediate before Judge Chapman. 




