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* Donald L. Swanson publishes a blog on bankruptcy and mediation topics at 
www.mediatbankry.com and is a shareholder in the Koley Jessen P.C., L.L.O., law 
firm of Omaha, Nebraska. Don has been practicing bankruptcy law longer than he 
cares to admit (for a point of reference, he can discuss the 1980s Farm Crisis from 
personal experience). He has been promoting bankruptcy mediation since 2011 but 
has been doing mediation-type work throughout his career while representing 
trustees, committees, debtors and others. Don is a Court-Approved Mediator in both 
the U.S. District and Bankruptcy Courts of Nebraska, is a Certified Specialist in 
Business Bankruptcy Law (American Board of Certification), and is active in the 
American Bankruptcy Institute. Don received his B.S. from the University of 
Nebraska in 1977 and his J.D. from the University of Nebraska in 1980.

Donald L. Swanson

When to Mediate in Chapter 11
and 

Recent Mediation Developments

ABI WINTER LEADERSHIP CONFERENCE
December 1, 2017

Panelists:  Donald L. Swanson, Hon. Louis H. Kornreich, Judith W. Ross
Moderator:  Daniel B. Besikof



464

2017 WINTER LEADERSHIP CONFERENCE

* Until his retirement in 2015, Lou Kornreich was a U.S. Bankruptcy Judge for the 
District of Maine and a member of the Bankruptcy Appellate Panel for the First Circuit.  
In addition, Kornreich served as a visiting judge in the Districts of Delaware and New 
Hampshire.  After retirement, he joined Bernstein, Shur, Sawyer & Nelson, P.A. in 
Portland, Maine, to establish a mediation division within the firm’s well established 
bankruptcy practice group.  Kornreich holds a certificate from the St Johns/ABI 
Bankruptcy Mediation Training Program.  He is a registered mediator in the 
bankruptcy courts of the Southern District of New York, Delaware and Massachusetts.  
Kornreich has mediated disputes in many types of bankruptcy conflicts including plan 
confirmations, avoidance cases, disputed claims and adversary proceedings covering a 
wide range of issues.  

Hon. Louis H. Kornreich

* Judith Ross is a highly experienced bankruptcy attorney who has been recognized on 
multiple occasions for her accomplishments. She was included 8 times in D 
Magazine’s “Best Lawyers in Dallas” list (2003, 2005, 2007, 2008, 2009, 2010, 2011, 
and 2012), and also was selected for inclusion 18 times in “Texas Super Lawyer” 
(2003 – 2014); Top 50 Women, 2003 – 2007; and DFW Top 100, 2003 and 2004), a 
Thomson Reuters legal division service published in Texas Monthly. The final 
published “Super Lawyers” list represents no more than 5% of the lawyers in Texas. In 
addition, Ms. Ross was recently named in WHO’S WHO LEGAL, 2014, by clients and 
peers as being amongst 435 of the world's leading insolvency and restructuring 
lawyers. She also recently received, once again, an award of excellence from 
Chambers for the year 2014.

Judith W. Ross
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Regular litigation has overlapping stages:

*Mediation often happens:
*As discovery begins winding down,
*In a caucus format, and 
*In a one-and-done session.

Reorganization Mediation 
≠ Regular Mediation

Pleadings
Discovery

Pretrial

Trial

Appeal

* Daniel Besikof represents a wide variety of stakeholders in chapter 11 bankruptcy 
proceedings, corporate restructurings and liquidations, including debtors, lenders, 
administrative and collateral agents, indenture trustees, lessors, lessees, licensors, 
licensees, trade creditors, committees, investors and chapter 7 and liquidating 
trustees. Mr. Besikof's practice also focuses on representing defendants in 
bankruptcy-related litigation, including avoidance actions. Mr. Besikof also advises 
clients in commercial litigation matters and has represented lenders and agents in 
the negotiation and documentation of secured and unsecured credit facilities 
involving term loans, revolving lines of credit and letters of credit.

Daniel B. Besikof
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*Multi-party realities
*Different priorities from regular 

mediation

“An ounce of mediation is worth a pound of arbitration 
and a ton of litigation!” — Joseph Grynbaum

Reorganization Mediation 
≠ Regular Mediation

*A need for speed to 
maximize value

*A discovery vacuum 
(collectability v. liability)

*Freshness of the fight

Reorganization Mediation
≠ Regular Mediation

Reorganization efforts are entirely different and need a 
different mediation mode.  E.g.:
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*Goal:  Bring order out of 
chaos to maximize value

*Develop a direction and 
organization for addressing 
multi-party disputes

*Actual settlements are a 
bonus   

When/How: “Hallway Mediation” for 
Contentious Reorganization Cases

When/How: “Hallway Mediation” for 
Contentious Reorganization Cases  

* Type of Case: Multiple parties are 
fighting hard, with no clear path 
forward

* When:  Early in the case once it’s clear 
Debtor is remaining in possession

* How it’s done:  Put multiple warring 
parties into a room to discuss their 
disputes face to face 
* Like what happens in the hallway 

during a motion day
*Mediator “referees” the session(s), 

doesn’t “control” it
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* Alabama – Middle, Northern & Southern
* Arkansas – Eastern & Western
* Dakotas – North Dakota & South Dakota
* Illinois – Northern & Southern
* Kentucky – Eastern & Western
* Louisiana – Eastern & Middle
* Missouri – Western
* New York – Western
* Northern Mariana Islands
* Virginia – Western
* West Virginia – Northern 
* Wisconsin – Eastern & Western 

A Resource: Model Local Rules and Commentary 
(on ABI Mediation Committee’s webpage)

Development: Districts Without Local 
Mediation Rules – 20 of 94 (21.3%)

A 2004 Empirical Study Finding:
*When mediation occurs early-in-a-case, instead of late: 

*“cases are more likely to settle”

*“fewer motions are filed and decided”

*“case disposition time is shorter, even for cases that do not 
settle” 

When:  Early Mediation
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A Federal Bankruptcy Rule on mediation is needed to:
(i) authorize mediation, and 
(ii) provide confidentiality.

*Many local districts have no such rules.
*Uniformity is lacking in existing confidentiality rules.
*ABI Commission on Chapter 11 recommends an 

“Estate Neutral” for small and medium size cases.

Development:  
Federal Mediation Rule is Needed

Districts With Minimal Mediation Rule 
(one or two sentences):
* Maine
* Minnesota
* New Hampshire
* Texas – Northern
* West Virginia – Southern

Districts Covered by District Court’s 
Local Mediation Rules:
* District of Columbia
* Guam
* Iowa – Northern & Southern
* Puerto Rico

A List of Bankruptcy Districts that HAVE and 
HAVE-NOT Adopted Local Mediation Rules

Development: 
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“The courts of this country should not be the places where 
resolution of disputes begins. They should be the places 

where the disputes end after alternative methods of 
resolving disputes have been considered and tried.” —

Sandra Day O’Connor

Check out Don’s blog:
mediatbankry.com

*Congress enacted 28 U.S.C. § 652(d)  titled “Alternative Dispute 
Resolution Act of 1998.  It provides:

(a) . . . Notwithstanding any provision of law to the contrary . . . , each district 
court shall, by local rule . . . , require that litigants in all civil cases consider the 
use of an alternative dispute resolution process at an appropriate stage in the 
litigation.

(d) Confidentiality Provisions.—Until such time as [Federal] rules are adopted 
under Chapter 131 of this title providing for the confidentiality of alternative 
dispute resolution processes under this chapter, each district court shall, by 
local rule, adopted under section 2071(a) , provide for the confidentiality of 
the alternative dispute resolution processes and to prohibit disclosure of 
confidential dispute resolution communications.

Development: 
Federal Mediation Rule is Needed
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*Sitting Judges
*Free
*Gravitas
*Limited Availability
*Willingness
*Next case syndrome
*Perceived connections

Selecting a Mediator –
Private Mediation 

*Retired Judges
*Fees
*Gravitas
*Availability
*Willingness

Considerations in selecting a sitting judge or retired judge

Things to look for in retaining a mediator
*Experience
*Temperament
*Training
*Lawyer or Non-Lawyer
*Proclivities

*Absolute neutrality
*Evaluative
*Directive
*Flexibility

Selecting a Mediator –
Private Mediation
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*Type of Dispute
*Adversary Proceeding or Contested Matter
*Confirmation
*Post-confirmation

Selecting a Mediator –
Court-directed Mediation

Type of Dispute

Adversary 
Proceeding or 

Contested 
Matter

Confirmation Post-
confirmation

Best practices in making the selection
* Interview
* Conflicts check and written waivers
* Written Agreement

*Fees and expenses
*Confidentiality
*Special Provisions

Selecting a Mediator –
Private Mediation

Best Practices in Making the Selection

Interview Conflicts and 
written 
waivers

Written 
Agreement

• Fees and 
expenses

• Confidentiality
• Special Provisions
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*Preparation, preparation, preparation!
*Key to getting most out of your mediation, especially a 

bankruptcy mediation, is preparation.
*How do you effectively prepare when you don’t have all the 

information and you are a creditor with no access to debtors’ 
records except through discovery?
*Ideas: establishment of a shortened period for initial discovery 

to at least get parties some information informally.
*Otherwise, Debtor controls the process.

*Other Ideas?

How to Get the Most 
Out of Your Mediation as a Party 

*Written Order
*Open or closed selection
*Registries
*Input from parties
*Case Specific
*Fees and Expenses

*Fixed or hourly
*Market or Discounted

Selecting a Mediator –
Court-directed Mediation



474

2017 WINTER LEADERSHIP CONFERENCE

Consequences of not preparing are DIRE
*Value of your case is dramatically impacted if you are seeking to 

recover against the debtor.
*Ability to resist creditor pressure is dramatically impacted if you 

are the debtor and there is no preparation.
*You might settle the case, but if you are not prepared, your client 

will not get the best settlement it can negotiate.

How to Get the Most 
Out of Your Mediation as a Party

*This may be the only chance your client has to have its 
case evaluated by a “neutral.”

*Would you go into a courtroom to present a case 
without preparation and good briefing?

*Amazingly, lawyers bring their clients to mediations 
all the time without preparation.

How to Get the Most 
Out of Your Mediation as a Party 
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Preliminary Guidelines for Ensuring your Mediation will Succeed
*Prepare and send a short and succinct mediation statement with 

the facts and the law clearly set forth.
*If you feel compelled to send pleadings to the mediator, only send 

the most relevant pleadings.  Ideally, don’t send them at all.  If you 
can’t summarize your case for the mediator, you won’t be more 
successful in front of a court.

*If the mediator offers phone calls in advance, schedule a call to 
discuss the case in advance.

*Prepare for the mediation as you would prepare for court, but 
without the witnesses.

How to Get the Most 
Out of Your Mediation as a Party

Preliminary Guidelines for Ensuring Your Mediation will Fail
*Fail to send the mediator a written mediation statement.
*Fail to call the mediator to discuss the case ahead of time.
*Send the mediator hundreds of pages of random and useless 

pleadings and briefing.
*Send the mediator the entire court docket, without discrimination.
*Not know the answer to relevant questions raised by the 

mediator.  And instead of checking on the answer in response, just 
saying “I don’t know.”

How to Get the Most 
Out of Your Mediation as a Party
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Conduct that will not help your client during the mediation 
(continued).

*Making “ping pong” offers, rather than strategic offers.  (Insurance 
company lawyers:  this point is directed at you!)

*Disrespecting the other side – no matter how bad the other 
lawyers and clients are.
*Who do you think a mediator believes when a party is speaking to the 

mediator about the quality of the lawyers on the other side, or the lack 
of honesty on the other side?  
*If opposing counsel is stupid, the mediator will figure it out on his own.
*If the other side is lying, the mediator will likely figure that out as well.  

*Better approach – stick with the facts.  

How to Get the Most 
Out of Your Mediation as a Party

*Conduct that will not help your client during the mediation.
*Refusing to hold an opening session.

*Frequently, the parties say that there is too much “emotion” to hold an 
opening session.  It is the mediator’s job to set rules of the opening 
session – civility is required.

*Opening session is critical to helping parties understanding how a case 
against them will sound to the judge.

*Leaving before the mediator tells you that you can leave.  The 
mediator should declare any impasse, not the parties.

*Refusing to make an opening offer, or worse, arguing about who 
should make the first offer.

How to Get the Most 
Out of Your Mediation as a Party




