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Officer and Director Issues in Bankruptcy Cases 

Preservation of Claims and Rights 

A. Preserve claims for the benefit of the estate. 

a. “[A] plan may...provide for...the retention and enforcement by the debtor, by the 
trustee, or by a representative of the estate appointed for such purpose, of 
any...claim or interest.” 11 U.S.C. §1123(b)(3)(B). 

i. Browning v. Levy, 283 F.3d 761 (6th Cir. 2002) - A general reservation of 
rights does not suffice to avoid res judicata.  The Browning court made 
clear that it was necessary to identify both the defendant, and the factual 
basis for the claim in the Chapter 11 plan in order to survive a res judicata
challenge. 

ii. Other courts hold that a sweeping, boilerplate reservation of claims is 
sufficient to escape res judicata. See, e.g., JP Morgan Trust Co. v. Mid-
America Pipeline Co., 413 F.Supp.2d 1244 (D. Kan. 2006); Fleet Nat’l 
Bank v. Gray (In re Bankvest Capital Corp.), 375 F.3d 51 (1st Cir. 2004). 

b. Notice.   

i. Claims made policy – covers claims that are made under the policy during 
the policy period. 

1. A claims made policy does not provide coverage for claims made 
after the policy period expires, unless notice of a potential claim 
was provided prior to the lapse date, and the policy provides that 
notice will preserve the insured’s coverage for claims that may 
later ensue. 

ii. Occurrence – insures covered claims that arise from occurrences that 
happen during the policy period. 

iii. D&O policies typically require that the policyholder must give written 
notice to the insurer of a claim as soon as practicable, and sometimes no 
later than a specified date.  

iv. Courts strictly construe compliance with the notice requirement. See, e.g., 
Federal Insurance Co. v. CompUSA, Inc., 319 F.3d 746 (5th Cir. 2003) 
(“the notice provision must be enforced as written. The court therefore 
rejects defendants' reliance on actual notice not given in the manner the 
Policy required”) 



AMERICAN BANKRUPTCY INSTITUTE

791

2 

B. Property of the estate issues. 

a. It is well-settled that the D&O insurance policies are property of the estate. Less 
clear is whether the proceeds are also property of the estate. Allied Digital Techs. 
Corp., 306 B.R. 505, 509 (Bankr. D. Del. 2004) (“Generally a debtor's liability 
insurance policy is property of the bankruptcy estate. . . However, the courts are 
in disagreement over whether the proceeds of a liability insurance policy are 
property of the estate”). 

i. Whether the proceeds are property of the estate “must be analyzed in light 
of the facts of each case.” In re CyberMedica, Inc., 280 B.R. 12, 16 
(Bankr. D. Mass. 2002). 

b. Individual liability coverage for directors and officers. 

i. “Although a debtor's liability insurance is considered property of the 
estate. . . when a policy covers the directors and officers exclusively, 
'courts have generally held that the proceeds are not property of the 
estate.'” Deangelis v. Corzine, 151 F.Supp.3d 356 (S.D. N.Y. 2015). 

c. Indemnity coverage for the corporation itself. 

i. “When an insurance policy only provides direct coverage to a debtor, 
courts generally rule that the proceeds are property of the estate.” In re MF 
Global Holdings Ltd., 469 B.R. 177 (S.D. N.Y. 2012) 

d. “In cases where liability insurance policies provide direct coverage to both 
directors and officers and debtors, courts have held that 'the proceeds will be 
property of the estate if depletion of the proceeds would have an adverse effect on 
the estate to the extent the policy actually protects the estate's other assets from 
diminution.” In re MF Global Holdings Ltd., 469 B.R. 177 (S.D. N.Y. 2012). 

i. The First Circuit has held that, broadly, proceeds are also property of the 
estate. In re Allied Digital Techs. Corp., 306 B.R. 505 (Bankr. D. Del. 
2004) (“This Court adopts the logic of the cases holding that D&O 
insurance proceeds are property of the estate.”) 

C. Motions for Relief from Stay. 

a. Even when proceeds are considered part of the estate, and thus subject to the 
automatic stay, stay relief is routinely granted for the purpose of funding 
individual defense costs.  

i. The First, Second, Third, and Seventh Circuits have all explicitly 
discussed this issue and used similar language in allowing stay relief to 
fund a defense.  



792

2017 MIDWEST REGIONAL BANKRUPTCY SEMINAR

3 

1. “[The Directors/Officers] may suffer substantial and irreparable 
harm if prevented from exercising their rights to defense payments. 
. . . [They] are in need now of their contractual right to payment of 
defense costs and may be harmed if disbursements are not 
presently made. . . . the harm to the Debtor if relief from stay is 
granted is speculative.” In re CyberMedica Inc., 280 B.R. 12 (D. 
Mass. 2002). 

2. "The underlying issue in this case is whether MFG Assurance and 
U.S. Specialty may currently reimburse or advance defense costs 
for the Individual Insureds. . .   Courts in this Circuit and other 
jurisdictions have permitted the advancement of defense costs to a 
debtor's directors or officers even though the insurance policies 
provided direct coverage to the debtor. . .  At this time, the 
Individual Insureds' need far outweighs the Debtors' hypothetical 
or speculative need for coverage. . . failure to do so would 
significantly injure the Individual Insureds, whose defense costs 
are covered by the Specialty Policies." In re MF Global Holdings, 
Ltd., 469 B.R. 177 (S.D. Ny. 2012). 

D. Payment of defense costs from a wasting policy. 

a. Courts may fashion conditions to the stay relief when funding defense costs from 
a wasting policy. 

i. In re Licking River Mining, Case No. 14-10201 (E.D. Ky. Bankr., June 6, 
2016) (“At this time and given the limited relief granted, the Court will 
not allow the Trustee, who is the plaintiff, to review the Movants’ defense 
costs but will require Movants to file reports of the amount and date of 
disbursements.”). 

ii. In re Arter & Hadden, L.L.P., 335 B.R. 666 (Bankr. N.D. Oh. 2005) (“The 
Court finds that the payment of attorney’s fees is subject to approval of an 
application for compensation or reimbursement, as provided by Federal 
Rule of Bankruptcy Procedure 2016”). 
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Are D&O insurance policies property of the estate? Motions to terminate the automatic stay for payment of defense costs from a wasting policy

1st Circuit

In re CyberMedica, Inc.,  280 B.R. 12 (D.Mass.2002) ("This Court adopts the logic of the cases holding that D 

& O insurance proceeds are property of the estate. There is a fundamental test that has been used in 

determining whether or not property belongs to the estate and that test is whether 'the debtor's estate is 

worth more with them then without them' . . .  This Court finds that the D & O Policy is of benefit to the 

estate since the estate is worth more with it than without it. . . .and is therefore part of the bankruptcy 

estate.")

In re CyberMedica Inc. , 280 B.R. 12 (D. Mass. 2002) ("This Court further finds that there is cause to lift 

the automatic stay because Dr. Hotchkiss and Mr. Vilar may suffer substantial and irreparable harm if 

prevented from exercising their rights to defense payments. Dr. Hotchkiss and Mr. Vilar are in need now 

of their contractual right to payment of defense costs and may be harmed if disbursements are not 

presently made to fund their defense of the Trustee's Complaint. Additionally, the harm to the Debtor if 

relief from stay is granted is speculative given the fact that there are presently no claims for 

indemnification nor entity coverage, therefore, there does not appear to be an immediate risk of the D & 

O Policy's two million dollars being depleted. . .  Although the Trustee argues that there will be 

indemnification claims, the Debtor will not be harmed because the claims now being paid for defense 

costs are among the claims for which the Debtor is ultimately obligated to indemnify the directors and 

officers.")

2nd Circuit

In re MF Global Holdings Ltd. , 469 B.R. 177 (S.D.Ny.2012) ("First, it is well-settled that a debtor's liability 

insurance is considered property of the estate. 'However, the courts are in disagreement over whether the 

proceeds of a liability insurance policy are property of the estate.' . . . When an insurance policy only 

provides direct coverage to a debtor, courts generally rule that the proceeds are property of the estate. . . 

However, when an insurance policy provides exclusive coverage to directors and officers, courts have 

generally held that the proceeds are not property of the estate. . . Here, the issue is more complicated. . . In 

cases where liability insurance policies provide direct coverage to both directors and officers and debtors, 

courts have held that 'the proceeds will be property of the estate if depletion of the proceeds would have 

an adverse effect on the estate to the extent the policy actually protects the estate's other assets from 

diminution.'"); Deangelis v. Corzine , 151 F.Supp.3d 356 (S.D.Ny.2015) ("Although a debtor's liability 

insurance is considered property of the estate. . . when a policy covers the directors and officers 

exclusively, 'courts have generally held that the proceeds are not property of the estate.'").

In re MF Global Holdings, Ltd. , 469 B.R. 177 (S.D. Ny. 2012) ("The underlying issue in this case is 

whether MFG Assurance and U.S. Specialty may currently reimburse or advance defense costs for the 

Individual Insureds. . .  if the policy proceeds are property of the Debtors' estates, then the Court must 

decide whether to lift the automatic stay. . .  Courts in this Circuit and other jurisdictions have permitted 

the advancement of defense costs to a debtor's directors or officers even though the insurance policies 

provided direct coverage to the debtor. . . the Specialty Policies provide coverage to the Individual 

Insureds who have a present need for payment of their defense costs. At this time, the Individual 

Insureds' need far outweighs the Debtors' hypothetical or speculative need for coverage. . . failure to do 

so would significantly injure the Individual Insureds, whose defense costs are covered by the Specialty 

Policies.")

3rd Circuit

In re World Health Alternatives, Inc., 369 B.R. 805 (D.Del.2007) ("When insurance policy purchased by 

debtor provides coverage only to its directors and officers, courts will generally rule that policy proceeds, as 

opposed to policy itself, are not included in “property of the estate"); In re Uni-Marts, LLC, 405 B.R. 113 

(D.Del.2009) ("The proceeds of said policy may not actually be part of the estate. . . 'the question of 

whether the proceeds are property of the estate must be analyzed in light of the facts of each case.’. . . 

Given the relatively modest size of the potential recovery in this adversary proceeding in relation to the 

limits on the Debtor's D & O policy. . . it is difficult to see how the Debtor would sustain any loss, much less 

one that would materially impair its reorganization").

In re Downey Financial Corp. , 428 B.R. 595 (D. Del. 2010) ("Even if the Policy proceeds were property of 

the estate cause exists to lift the automatic stay to allow the Insureds to access the Policy proceeds . . . 

As discussed above, lifting the stay would likely not cause any hardship to the Debtor. By contrast, the 

Insureds would suffer a very real—and easily identifiable—hardship if the stay is not lifted"); In re Allied 

Digital Technologies Corp. , 306 B.R. 505 (D. Del. 2004) ("Without funding, the Individual Defendants will 

be prevented from conducting a meaningful defense to the Trustee's claims and may suffer substantial 

and irreparable harm. The directors and officers bargained for this coverage. . . Even if they were 

property of the estate, the Individual Defendants have shown cause for stay relief").

4th Circuit - -

5th Circuit

In re Equinox Oil Co., Inc.,  300 F.3d 614 (5th Cir. 2002) ("An insurance policy owned by the debtor is 

generally considered property of the estate. In re: Edgeworth , 993 F.2d 51, 55 & n. 13. But, whether the 

proceeds of a particular insurance policy is property of the estate depends on the nature of the policy"); 

Matter of Edgeworth , 993 F.2d 51 (5th Cir. 1993) ("Insurance policies are property of the estate because, 

regardless of who the insured is, the debtor retains certain contract rights under the policy itself.  Any rights 

the debtor has against the insurer, whether contractual or otherwise, become property of the estate"); In 

re Louisiana, 832 F.2d 1391 (5th Cir. 1987) ("On the merits, we hold that it was not error to dismiss the 

complaint because the proceeds of the liability coverage afforded the LWE directors and officers are not 

property of the LWE bankruptcy estate"; 

-

6th Circuit -

In re Arter & Hadden, L.L.P. , 335 B.R. 666 (Bankr. N.D. Oh. 2005) (“The Court finds that the payment of 

attorney’s fees is subject to approval of an application for compensation or reimbursement, as provided 

by Federal Rule of Bankruptcy Procedure 2016”).

Page 1
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7th Circuit

In re Pasquinelli Homebuilding, LLC , 463 B.R. 468 (N.D.Il.2012) ("Turning to the D & O Policy herein, the 

language indicates that direct coverage is provided to Pasquinelli in addition to the Individual Insureds. . . 

The D & O Policy at issue herein, however, contains no such explicit language affording priority. Rather, the 

Order of Payment provision provides that in the event of a Loss from any claim covered under the Policy 

where the loss in the aggregate exceeds the remaining available Limit of Liability of this policy, the Insurer 

must first pay for coverage provided under Coverage A of the Policy, which in this case, would be for the 

Pasquinelli Insureds. . . Any remaining amount of the Limit of Liability available after the payment of a loss 

respecting the Directors and Officers, the Insurer would pay for any Loss for which coverage is provided by 

Coverage B of the D & O Policy, the source of the Debtor's coverage. . . Accordingly, the Court finds that the 

Debtor's interest is sufficient to bring the D & O Policy proceeds into the Estate").

In re CHS Electronics, Inc. , 261 B.R. 538 (S.D. Fl. 2001) ("In conclusion, the Proceeds which Cooper seeks 

to protect to satisfy his claims if he obtains a judgment against the officers and directors are not 

property of the estate. To the extent that a relatively small portion of those Proceeds subject to the 

indemnification claims are property of the estate, the Court, for cause, grants stay relief to the Lead 

Plaintiffs. The Lead Plaintiffs may proceed with their efforts to obtain approval of the Settlement and the 

funding of the Settlement from the Proceeds").

8th Circuit

In re Petters Co., Inc. , 419 B.R. 369 (D.Minn.2009) ("The status as property of the bankruptcy estates of 

the funds to be paid on account of claims made under the D & O policies is determined by two factors: the 

identity of the claimant-recipient, and the status under which the claimant-recipient will assert a claim 

under the policies: (a) As to any director, officer, or other Insured Person, including Tom Petters, any funds 

to be advanced to them on account of claims made for a covered Loss personal to them, including their 

own Defense Expenses, is not property of the bankruptcy estates of PCI or PGW; and (b) As to PCI or PGW 

as claimants, any funds to be advanced to them on account of claims made for their own covered Losses, 

including their own Defense Expenses, and any funds to be advanced to them as reimbursement for any 

expenditure they make in indemnifying any of their own Insured Persons against any covered Loss, are and 

will be property of their respective bankruptcy estates, upon the fixing of their rights to actually receive 

such payment(s). . . 'When [a D & O] insurance policy provides coverage only to the debtor, courts will 

generally rule that proceeds are property of the estate.... On the other hand, when a policy provides 

coverage only to directors and officers, courts will generally rule that the proceeds are not property of the 

estate.' (citing In re World Health ALternatives, Inc. , 369 B.R. 805 (Bankr.D.Del.2007).

-

11th Circuit

In re Laminate Kingdom, LLC ,  21 Fla. L. Weekly Fed. B. 262 (S.D.Fl.2008) ("Typically, the proceeds of a 

directors and officers liability insurance policy are not considered property of a bankruptcy estate. . . 

However, the foregoing cases are distinguishable from the instant case because in all of the cases cited, the 

Debtor did not have any interest in the policy proceeds; in none of those cases was there a direct claim by 

the debtor to the policy proceeds, as is the case here. In this case, the Policy provides coverage for the 

directors and officers and the debtor. In such circumstances, the proceeds may be property of the estate if 

depletion of the proceeds would have an adverse effect on the estate to the extent the policy actually 

protects the estate's other assets from diminution").

-

Page 2
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INDIAN HARBOR INSURANCE CO. V. ZUCKER  

  In Indian Harbor Ins. Co. v. Zucker, 860 F.3d 373 (6th Cir. 2017), the Court examined 

whether a D&O policy’s “insured-versus-insured” exclusion precluded coverage for breach 

of fiduciary duty claims brought by a company’s Liquidating Trust.  

The debtor, Capitol Bancorp, filed for bankruptcy in 2012.  Capital purchased a one-year 

management liability insurance policy from Indian Harbor in September 2011, a year prior to 

its bankruptcy filing.  Indian Harbor twice extended the policy post-filing.  Indian Harbor 

agreed to pay for: 

“Loss resulting from a Claim first made against the Insured Persons”—a group 

that included Capitol’s directors, officers and employees--- “during the Policy 

period … for a Wrongful Act.”   

But, the Indian Harbor policy excluded from coverage (an “insured-versus-insured” 

exclusion): 

“any claim made against an Insured Person … by, on behalf of, or in the same name or 

right of, the Company or any Insured Person,” except derivative suits by independent 

shareholders and employment claims. 

This “insured-versus-insured” exclusion is akin to a homeowner’s insurance policy that 

excludes coverage for a fire that a policyholder intentionally sets.  This type of exclusion 

“limits the management-liability insurance to claims by outsiders, prohibiting coverage for 

claims by people within the insured company.”   

In 2014, a plan was confirmed that required Capital to assign each of its causes of action 

to a Liquidating Trust, which could pursue claims on behalf of creditors.  The plan provided 

that the Reid family— the founder of Capital, his daughter, and his son-in-law, who held the 

CEO, president and general counsel positions at the debtor— had no liability for post-

bankruptcy conduct and limited pre-bankruptcy liability to amounts recovered from Capital’s 

liability insurance policy with Indian Harbor.  The plan also required the Reids to sue Indian 

Harbor if it denied coverage under Capitol’s management liability policy.   

The Liquidation Trustee sued Capitol’s officers, the Reids, for $18.8 million, alleging 

breach of fiduciary duty claims.  Indian Harbor filed a lawsuit against the Liquidation 

Trustee and the Reids in response, seeking a declaratory judgment that the Liquidation 

Trustee’s claims against Capital’s officers were precluded by the “insured-versus-insured” 

exclusion in Capital’s liability insurance policy. The district court held that the exclusion 

prevented the Trust from pursuing the claims on behalf of creditors.   
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On appeal, the Sixth Circuit held that coverage for the Trustee’s claims against Capitol’s 

former executives was precluded by the policy’s “insured-versus-insured” exclusion, because 

“[a]s a voluntary assignee, the Trust stands in Capitol’s shoes and possesses the same rights 

and is subject to the same defenses as Capitol.  By bringing the lawsuit as the voluntary 

assignee of Capitol (an insured person), against Capital’s officers (also insured persons), the 

claims are excluded.1   

In rejecting the positions of both the Trustee and Reids, the Sixth Circuit observed the 

“insured-versus-insured” provision in the broader context of the Bankruptcy Code.  It noted 

that the argument that the debtor-in-possession and Liquidation Trust are “new entities” to 

which the exclusion does not apply fails because Capitol could not have dodged the 

exclusion by transferring its claims against the Reids to a new company before bankruptcy, 

so the same conclusion applies after bankruptcy.    

“The relevant bankruptcy provisions do not support [the trustee] and the 

[executives’] contention that the debtor in possession and pre-bankruptcy 

company are necessarily distinct legal entities—at least for purposes of the 

insurance contract.” 

“‘[T]he debtor in possession is the debtor, and the debtor is the person”—pre-

bankruptcy Capitol— “that filed for bankruptcy.’” Additional provisions of the insurance 

contract were examined by the Court, including the “Change in Control” clause that 

contemplated that the coverage would continue uninterrupted during bankruptcy, even after 

the company became a debtor in possession.  In reaching its holding, the Court found that 

“[a]ny other interpretation would not make sense.  If the company had a one-year policy 

from January 1 to December 31 and filed for Chapter 11 protection on July 1, the debtor in 

possession surely could seek coverage for insurable events during the second half of the year 

just as it could be denied coverage for excludable events during that period.”  

The Sixth Circuit’s decision identifies a distinction between a court-appointed trustee 

and an assignee from a Chapter 11 debtor, but affirmed that it “makes no difference that the 

bankruptcy court approved the plan transferring the bankruptcy estate’s causes of action 

from Capitol to the Liquidation Trust.”  The Court cited a practical and legal difference 

between an assignee and a court-appointed trustee, finding that the risk of collusion is higher 

when the insured parties— management and debtor— can negotiate and put conditions on a 

trustee’s right to sue them.  However, “because the exclusion also applies to claims ‘in the … 

                                                      
1 A company cannot hope to push the costs of mismanagement onto an insurance company just by suing 

(and perhaps collusively settling with) past officers who made bad business decisions. See Biltmore Assocs., LLC 

v. Twin City Fire Ins. Co., 572 F.3d 663, 670 (9th Cir. 2009). 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019340869&pubNum=0000506&originatingDoc=I7511333055e611e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_506_670&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_670
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019340869&pubNum=0000506&originatingDoc=I7511333055e611e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_506_670&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_670
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right of’ Capitol, it’s not even clear that a court-appointed trustee or creditor’s committee 

could collect on the policy.  But today’s decision does not resolve that distinct question.”     

The Dissent (J. Bernice B. Donald):  

The dissent concluded that the assigned trustee in this case should have the same right to 

be exempt from the “insured-versus-insured” exclusion as a court-appointed trustee and that 

the Indian Harbor decision makes it harder for companies to emerge from bankruptcy with a 

consensual plan of reorganization. The dissent identified a move towards an examination of 

the plain language of the “insured-versus-insured” exclusion, which some courts have 

similarly found should not extend to successors or assigns.2   Yet, it stated that the plain 

meaning of the “insured-versus-insured” exclusion at issue does not include a debtor-in-

possession or other estate representative.  Therefore, the dissent concluded that if a 

Liquidating Trustee brings a suit on behalf of the debtor-in-possession, by the plain language 

of the insurance policy, it is not brought on behalf of the debtor company.   

The dissent also highlighted that the Sixth Circuit has held, in different contexts, that a 

bankruptcy estate and a debtor are separate legal entities, a new entity is formed upon filing, 

and it is precisely the reason many companies file bankruptcy, and that same logic should 

apply to the Liquidating Trust that was created for the benefit of the creditors, not the 

debtor company, and is separate from the debtor company.      

WHY INDIAN HARBOR MATTERS 

A threshold question in pursuing breach of fiduciary duty insurance claims against 

D&Os following a bankruptcy filing is whether the plaintiff is considered the same person as 

the pre-petition debtor for purposes of the applicable insurance coverage.  Following the 

Sixth Circuit’s decision in Indian Harbor, the ability to pursue D&O insurance claims in 

bankruptcy is in question because they are often subject to an “insured-versus-insured” 

exclusion. A split remains among federal courts as to whether a lawsuit against a 

corporation’s former D&Os brought by a trustee, creditors’ committee or post-confirmation 

liquidating trustee triggers the “insured-versus-insured” exclusion, and Indian Harbor does 

not necessarily settle that issue in the Sixth Circuit because the decision is limited to 

consensual assignments. Cases cited by majority in Indian Harbor have held that court-

                                                      
2 Alstrin v. St. Paul Mercury Insurance Co., 179 F.Supp.2d 376 (D. Del. 2002); In re Molten Metal 
Technology, 271 B.R. 711 (Bankr. D. Mass. 2002); Zurich American Insurance Co. v. Boyes, 2001 U.S. Dist. 
LEXIS 15123 (N.D. Tex. 2001).   
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appointed trustees are exempt from the “insured-versus-insured” exclusion because there is 

no risk of collusion, but the Indian Harbor declined to decide that issue.3     

Post-Indian Harbor, what is the best strategy for preserving  
D&O insurance claims when an “insured-versus-insured” exclusion  
exists? 

 

• Can D&O insurance claims subject to an “insured-versus-insured” exclusion 

ever be preserved through a plan confirmation process?   

• Does the transfer of D&O insurance claims subject to an “insured-versus-

insured” exclusion to a committee preserve the claims?   

• Is obtaining a court-appointed trustee to pursue D&O insurance claims subject 

to an “insured-versus-insured” exclusion sufficient to preserve the claims?  (A 

liquidating trustee is usually selected by and/or approved by the creditors.) 

• What concern(s) and/or issue(s) does limiting coverage under a plan to insurance 

coverage and/or prohibiting collection from personal assets of defendants raise? 

HYPOTHETICALS 

1)  Scenario 1- Preserving the D&O Insurance Policy 

A debtor purchased a “management protection” policy from an insurer.  The policy 
provided coverage for the debtor “company”, its subsidiaries and “any such organization as 
a debtor-in-possession” as well as for “insured persons” that included the debtor’s 
executives.  The policy provided coverage for losses arising from “misleading statement[s]” 
and other “act[s and] omission[s]” by the insureds and to pay costs “arising out of” civil 
proceedings related to such acts.  The policy also included an “insured-versus-insured” 
exclusion for losses arising from any “[c]laim brought or maintained by, on behalf of, or in 
the right of the company, in any respect.” 

During the relevant time, Robert Smith was an “insured person” under the policy.  After 
the debtor’s bankruptcy filing, it brought an adversary proceeding in bankruptcy court 
against several former executives and employees, including Smith.  Acting as a debtor-in-
possession, the debtor sought damages “on behalf of itself and as an assignee of its 
shareholders” alleging a fraudulent scheme to manipulate the company’s stock prices.  After 
the adversary proceeding was commenced, a chapter 11 trustee was appointed to pursue the 
debtor’s claims in the adversary proceeding.  

                                                      
3 See, e.g., Cohen v. National Union Fire Ins. Co. of Pittsburgh (In re County Seat Stores Inc.), 280 B.R. 319 
(Bankr. S.D.N.Y. 2002) (a chapter 11 trustee charged with statutory powers and duties is 
independent, separate and distinct from the debtor and pre-petition company). 
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Smith asked the insurer to provide his defense or otherwise cover his costs, the insurer 
denied coverage, and Smith sued the insurer.  The insurer moved to dismiss the case filed by 
Smith, citing the “insured-versus-insured” provision.   

• Is Smith entitled to coverage?  

• Does it matter that the chapter 11 trustee was substituted for the debtor in the 
adversary proceeding? 

• What could have been a different approach to who “brought” the action? 

See Redmond v. ACE American Insurance Co., 614 Fed. Appx. 77 (3rd Cir. 2015). 

2) Scenario 2- Insurance Proceeds as Property of the Estate 

The debtor filed for chapter 11 protection and the case was converted to a chapter 7.  
The chapter 7 trustee filed an adversary proceeding against eight of the debtor’s former 
directors and officers, seeking damages in excess of $62,000,000 relating to a leveraged 
buyout.  Both the chapter 7 trustee and the defendant D&Os asserted rights under the 
debtor’s Directors, Officers and Corporate Liability insurance policy.  The policy had a 
$15,000,000 limit of liability and a $5,000 retention per director or officer for non-
identifiable loss, subject to a maximum of $50,000 per loss.  The policy provided coverage to 
the D&Os for liability and defense costs, indemnification coverage to the debtor, and 
coverage to the debtor for securities claims.  The policy had a single limit for all three types 
of claims.  The defendants D&Os filed a motion for relief from the automatic stay seeking 
reimbursement of their defense costs under the D&O policy, and the chapter 7 trustee 
objected.   

• Are the insurance proceeds property of the debtor’s estate? 

• Does the indemnification coverage matter? 

• Do the D&Os win their motion? 

See In re Allied Digital Technologies, Corp., 306 B.R. 505 (Bankr. D. Del. 2004). 

3) Scenario 3- Wasting Insurance Policies and Defense Costs 

An involuntary chapter 11 was commenced against the debtor, the committee 
investigated and filed an adversary proceeding against certain former directors and officers 
of the debtor for breach of fiduciary duties arising from certain alleged conflicts of interest, 
the main case converted to chapter 7, and the chapter 7 trustee was substituted for the 
committee as the plaintiff in the adversary proceeding.  The debtor was a “named entity” 
under a claims-made directors and officers insurance policy.  The policy provided $15 
million in “D&O coverage” with a $75,000 “retention/deductible,” provided coverage to 
individual officers and directors for liability and defense costs (Coverage A), and provided 
coverage to the debtor for liability and indemnification (Coverage B).  The policy was 
wasting and there was no dispute that the D&Os were “individual insureds” under the 
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policy.  Additionally, the policy provided that Coverage A claims are to be paid ahead of 
Coverage B claims.  Under the D&O coverage section, the term “insured” means “individual 
insured” or “company.”  The insurer agreed to pay a portion of the D&O’s defense costs 
that it believed were covered by the claims alleged in the adversary proceeding complaint, 
but prior to payment of any defense costs, the insurer required the D&Os to obtain a 
“proposed comfort order” declaring that the payment of a loss, including their defense costs, 
by the insurer pursuant to the debtor’s D&O coverage section (Coverage A) did not violate 
the automatic stay. The D&Os argued that the Coverage A policy proceeds were not 
property of the estate. Alternatively, the D&Os argued that cause existed to lift the stay to 
enforce their rights under the policy.  Finally, the D&Os also asserted that the chapter 7 
trustee was not entitled to review or regulate their defense costs.  The D&Os did not request 
a specific amount of coverage for their defense costs.  

• Is the chapter 7 trustee entitled to information related to or oversight of the D&O’s 
defense costs? 

• What impact do the order of payment provisions for Coverage A and Coverage B 
claims have on the D&O’s motion? 

• Should the court limit the D&O’s defense costs if the motion is granted?  

See In re Licking River Mining, LLC, 2016 WL 3251890 (Bankr. E.D.K.Y., June 6, 2016). 
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