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ABI, Inc., a Delaware corporation formed in 2010, has amassed approximately $100 million in liabilities, including its 
own debt (in the form of secured and unsecured notes) and an unconditional guarantee of bonds issued by its 
affiliate, ABI SubCo.

Both ABI entities are financially imperiled, but there’s optimism among the board and most (but not all) of the holders 
of ABI debt.  To survive, ABI must restructure its capital stack.  Specifically, ABI, Inc. needs to trim off some of the 
principal amount of its debt, extend maturities, and especially needs to shed its guaranty of the ABI SubCo debt.

Apart from wanting to avoid the steep expense of a Chapter 11, there are additional political and practical reasons for 
the ABI entities to avoid a bankruptcy process.  ABI, Inc. has succeeded in convincing its noteholders to participate in 
a consensual out-of-court restructuring, but has reached an impasse with certain of the ABI SubCo bondholders.

Approximately 80% of ABI SubCo bondholders, including a significant holder who also serves as director of ABI, Inc., 
have agreed to support a plan where consenting bondholders would exchange ABI SubCo bonds for equity in ABI, 
Inc.  As part of such transaction, the outgoing bondholders would execute a consent directing the bond trustee to, 
inter alia, release the ABI, Inc. guaranty and to delete from the bond indenture a covenant prohibiting ABI SubCo from 
disposing of all or substantially all of its assets.

Despite (or perhaps because of) ABI’s financial woes, there has been a healthy secondary market for its debt and the 
ABI SubCo bonds.  Shortly before ABI came to terms with the majority of bondholders, Spoilers Capital, a hedge fund 
with a taste for distressed debt and a penchant for aggression, acquired a minority position at a deep discount from a 
less adventurous institution.

Spoilers Capital has refused to accept the equity-for-debt proposal and has insisted, to ABI and to the bond trustee, 
that proceeding with the contemplated transaction and, specifically, the release of the ABI, Inc. guaranty and 
covenant-stripping, would violate Spoilers’ ‘sacred right’ to the payment of principal in accordance with the terms of 
the bond indenture and Section 316(b) of the Trust Indenture Act.

Hypothetical #1 – TIA Restructuring
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ABI, LLC (“ABI”) is a Connecticut limited liability company formed in 2018 to purchase 
and develop a tract of undeveloped land in Connecticut.  ABI is owned by two 
individuals, Amy Adams and Bob Builder.  They are both residents of Connecticut.

First Bank of Connecticut (“First Bank”) loaned $20 million to ABI to finance the 
purchase of the real property and the construction of a mixed use complex on the land.  
The loan is secured by a first priority mortgage on the real property.  

Construction on the project is about two-thirds done.  ABI has hit a few unexpected 
snags along the way.  The construction budget is tight, but profits once the development 
is done and fully leased are projected to be high.  Amy has started to suspect that Bob 
may be mismanaging funds and the two of them are having difficulty reaching 
agreement on decisions regarding management of ABI and the construction project. 

ABI has fallen behind on its loan payments.  First Bank has a large number of properties 
in its real estate owned (REO) inventory.  First Bank’s most recent as-developed 
appraisal and internal analysis shows that it should be paid in full if construction is 
completed quickly.

4

Hypothetical #3 – Receivership

ABI, Inc., a Delaware corporation (“ABI”), is in the business of developing and manufacturing widgets for the use in production of 
whozits.  Although it has experienced success during its lifespan, including through the development of valuable widget-related 
intellectual property, in recent years it has faced increasing financial difficulties.  

Five years ago it entered into a loan agreement with XYZ, Inc. (“XYZ”), a Delaware corporation and a manufacturer and distributor 
of whozits, pursuant to which ABI received the benefit of a $100 million revolving credit facility.  In order to secure ABI’s payment 
and performance of its obligations under the loan agreement, ABI provided XYZ with a security interest in all of its assets. In
addition, Walter B. Widget, founder, CEO and President of ABI, provided XYZ with a personal guaranty.  

ABI also has an outstanding mezzanine debt in the amount of $20 million, as well as approximately $5 million in unsecured trade 
debt.  

ABI quickly utilized the entirety of the $100 million facility, and, faced with increasing liquidity issues, defaulted under the terms of 
its loan agreement with XYZ.  

ABI believes that the total value of its assets (all of which are secured by XYZ’s first priority, properly perfected lien) is in the 
vicinity of $80 million.  XYZ agrees, but also believes that it can make substantial improvements to the ABI business model to 
make it profitable in the near term.  There are a number of synergies between XYZ’s and ABI’s businesses that would result in
substantial cost savings and increased exposure for both businesses.  In addition, XYZ is very familiar with the types of contracts 
utilized in ABI’s business, and is comfortable that to the extent they are not readily assignable, XYZ can successfully negotiate 
new agreements on similar or better terms. 

With the knowledge that XYZ is significantly underwater and a desire to gain access to ABI’s personal property, XYZ decides to 
submit a formal proposal to ABI to accept ABI’s collateral in full satisfaction of XYZ’s security interest in accordance with Section 9-
620 of the Delaware Uniform Commercial Code.  After performing a lien search, XYZ determines that there are no other secured 
parties.  Therefore, XYZ is not required to provide any further notice regarding its intentions.  

ABI determines to consent to XYZ’s proposal to retain all collateral in exchange for full satisfaction of its security interest. XYZ’s 
acceptance of the collateral discharges its lien and terminates all other subordinate interests.  Mr. Widget thanks his lucky stars 
that he did not personally guaranty the mezzanine debt, and retires to Boca.

3

Hypothetical #2 – Strict Foreclosure
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ABI, Inc., a Delaware corporation formed in 2010 (“ABI”), operates retail locations and 
employs several hundred workers in numerous states.  Another victim of the death of 
retail, ABI’s business is failing quickly, with no identifiable hopes for recovery.

After falling behind on payables, ABI is now having to pay suppliers on a COD basis, 
leaving the company generally current with its trade creditors.  Likewise, employees 
are being paid on time and benefit plans are fully funded.  ABI’s only secured lender is 
oversecured and the balance sheet shows roughly $10 million in unsecured debt.

ABI’s board (which includes certain of the aforementioned investors) has been advised 
that existing investors have a unanimous lack of appetite for throwing good money 
after bad.  The company’s efforts to raise capital from other sources have failed.  
Similarly, efforts to identify a third party to either buy ABI as a going concern or 
otherwise enter into a ‘strategic partnership’ have not generated any interest.

The end is near.  ABI has approximately $5 million in cash and illiquid assets valued at 
a roughly equal amount.  The board is on the verge of throwing in the towel, but wants 
to eliminate or reduce any personal liability that might survive a dissolution.  ABI is 
allergic to lawyers and legal fees.

5

Hypothetical #4 – Out of Court Wind-Down
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I. The Trust Indenture Act of 1939 (as amended, the “TIA”)1 

 
a. The TIA governs the offering of notes, bonds,2 debentures, evidences of 

indebtedness and certificates of interest. 
 

b. The TIA was enacted in the same spirit as its more well-known contemporaries, 
the Securities Act of 1933 and the Securities Exchange Act of 1934; to wit, “to 
vindicate a federal policy of protecting investors.”3 

 
c. In service of this aspiration, the TIA prohibits any person from selling a note, 

bond or debenture in a public offering4 unless such security has been issued under 
an indenture qualified under and in accordance with the TIA, which requires, in 
turn, the retention by the issuer of a trustee to act on behalf of security holders. 

 
II. The Sacred Rights 

 
a. Section 316 of the TIA5 seeks to provide a balance between (i) the rights of a 

majority of debtholders to take collective action upon the occurrence of an event 
of default under an indenture and (ii) the rights of individual debtholders, who 
may not agree with the majority position. 

 
b. Section 316(a) enables the collective action of the majority and provides, in 

relevant part: 
 

The indenture to be qualified – 
 
(1) shall automatically be deemed ... to contain provisions authorizing the 

holders of not less than a majority in principal amount of the indenture 
securities ... to direct the time, method and place of conducting any 
proceeding for any remedy available to [the] trustee, or exercising any trust 
or power conferred upon such trustee, under such indenture. 

 
(2) may contain provisions authorizing the holders of not less than seventy-five 

per centum in principal amount of the indenture securities ... to consent on 
behalf of all the holders of all such indenture securities to the postponement 

                                                 
1 15 U.S.C. §§ 77aaa et seq. 
2 NB: Municipal bonds are exempt from the TIA.  See TIA § 304(a)(4)(B) (importing exemption via Section 3(a)(2) 
of the Securities Act of 1933).  However, the ‘sacred rights’ conferred under § 316 are almost always imported into 
muni indentures by contract. 
3 See also Bluebird Partners, L.P. v. First Fidelity Bank, N.A., 85 F. 3d 970, 974 (2d. Cir.) (explaining that the TIA 
was “enacted because previous abuses by indenture trustees had adversely affected the national public interest and 
the interest of investors in notes, bonds [and] debentures.”) 
4 The TIA applies to public bond issuances under indentures involving more than $10,000,000 in aggregate principal 
amount of debt.  See TIA § 304(a)(9). 
5 15 U.S.C. § 77ppp. 
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of any interest payment for a period not exceeding three years from its due 
date.  

 
c. Section 316(b) balances the foregoing rights of the majority by imposing 

restrictions on the scope of collective action, creating the following ‘sacred 
rights’6 of each individual debtholder: 
 

Notwithstanding any other provision of the indenture to be qualified, the right of any holder 
of any indenture security to receive payment of the principal of, and interest on, such 
indenture security, on or after the respective due dates expressed in such indenture security, or 
to institute suit for the enforcement of any such payment on or after such respective dates, 
shall not be impaired or affected without the consent of such holder, except as to a 
postponement of an interest payment consented to as provided in [Section 316(a)(2)], and 
except that such indenture may contain provisions limiting or denying the right of any such 
holder to institute any such suit, if, and to the extent that, the institution or prosecution 
thereof, or the entry of judgment therein, would, under applicable law, result in the surrender, 
impairment, waiver, or loss of the lien of such indenture upon any property subject to such 
lien. 

 
d. In sum, Section 316(b) safeguards each debtholder’s individual right (i) to receive 

payment of principal and interest and (ii) to institute suit for enforcement of such 
payments.  Note the following three exceptions (two express, one unstated) to 
these ‘sacred rights’: 
 

i. A supermajority (75% or more) of debtholders may agree to postpone 
interest payments for a period of no more than three years after such 
payments are due.7 
 

ii. The sacred right to sue for payment is abridged by limiting such right to 
the extent that such suit would result in the release of the trustee’s lien on 
collateral granted under the indenture.8  This exception is because of laws 
in some jurisdictions that require a plaintiff bringing suit for payment of a 
secured debt to also bring a parallel suit to realize on the related collateral, 
with the failure to do so constituting a waiver of the security.9 

 

                                                 
6 In addition to the ‘sacred rights’ conferred within Section 316, indentures qualified under the TIA are deemed to 
include, by operation of law, various other terms, including trustee requirements (§ 310), information rights (§§ 312 
and 313), period reporting obligations (§ 314) and certain duties of the trustee (§ 316).  See TIA § 318(c). 
7 TIA § 316(a)(2). 
8 TIA § 316(b). 
9 See George W. Shuster, Jr. “The Trust Indenture Act and International Debt Restructurings,” 14 ABI L. REV. 431, 
436 (2006) (citing the congressional record). 
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iii. The third, unstated exception to the sacred rights concerns nonconsensual 
restructuring implemented through federal bankruptcy proceedings.10 

 
III. Competing Interpretations of the Sacred Rights: Legal v. Practical 

 
a. An obligor or majority bondholder group seeking a more flexible array of 

restructuring options might argue that Section 316(b) protects only a legal right to 
payment, and not the practical ability to be paid. 
 

b. Conversely, a bondholder or minority bondholder group seeking to prevent a 
restructuring could argue that the statute prohibits the impairment of not only the 
right to institute suit for the enforcement of such payment, but also the practical 
impairment of the right to receive payment. 

 
c. These theories have been battle-tested and, at present, the narrower construction, 

that Section 316(b) protects only a legal right to payment, has prevailed.  The 
related rulings and reasoning are discussed below; see esp. the Marblegate cases. 

 
IV. Case Law Interpreting Section 316(b) 

 
a. Federated Strategic Income Fund v. Mechala Group Jamaica, Ltd.11 

 
i. The Mechala Group, a holding company for a variety of operating 

subsidiaries, including Jamaica’s largest developer of the island’s second 
largest food distributor, suffered significant financial setbacks owing 
primarily to the decline of the Jamaican economy.  The plaintiffs, 
Federated, were the beneficial owners of certain notes issued by Mechala 
under two indentures. 
 

ii. Mechala sought to conduct a tender offer for such notes, which offer 
required consent to significant amendments to the indentures, including 
the elimination of subsidiary guarantees and the deletion of covenants 
limiting affiliate transactions.  Ultimately, Mechala would have transferred 
substantially all of its assets to its subsidiaries. 

 

                                                 
10 See In re Delta Air Lines, Inc., 370 B.R. 537, 550 (Bankr. S.D.N.Y. 2007) (“It is self-evident that Section 316(b) 
could not have been intended to impair the capacity of a debtor and its creditors to restructure debt in the context of 
bankruptcy. The cases have uniformly recognized that reorganization proceedings in Chapter 11 are not within the 
purview of TIA Section 316(b).”); see also Argo Fund Ltd. v. Bd. of Dirs. Of Telecom Arg., S.A. (In re Bd. of Dirs. 
Of Telecom Arg., S.A.), 528 F.3d 162, 172 (2d Cir. 2008) (Sotomayor, J.) (agreeing with and quoting Delta).  
11 1999 U.S. Dist. LEXIS 16996 (S.D.N.Y. Nov. 2, 1999). 
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iii. Federated sought to enjoin the proposed tender offer, arguing the 
amendments required unanimous consent under the TIA. 

 
iv. The court determined “[i]t is beyond peradventure that when a company 

takes steps to preclude any recovery from noteholders for payment of 
principal coupled with the elimination of the guarantors for its debt, that 
such action ... constitute[s] an ‘impairment’ or ‘affect’ the right to sue for 
payment”12 and held that the plaintiffs had shown a likelihood of success 
on the merits of a TIA claim.  The court granted the injunction. 

 
b. In re Northwestern Corp.13 

 
i. Northwestern, the debtor, had previously acquired substantially all assets 

of Montana Power Company (“MPC”) and assumed its obligations 
under an indenture under which MPC had issued certain debentures.  In 
connection with such assumption, Northwestern executed a 
supplemental indenture, which had the effect of subordinating the MPC 
securities to Northwestern’s existing debt.  Northwestern subsequently 
filed under Chapter 11 and proposed a plan that featured a poor recovery 
for the MPC holders. 

 
ii. The MPC holders asserted, in the context of a fraudulent conveyance, 

that the assumption and subordination had inappropriately relegated 
them to the bottom of the heap of Northwestern’s creditors. 

 
iii. The court held that TIA § 316(b) “applies to the holder’s legal rights and 

not the holder’s practical rights to the principal and interest itself,”14 and 
that the earlier transaction was not an impairment of the holders’ rights 
insofar as Northwestern had assumed MPC’s payment obligations and 
such assumption did not require a guarantee of solvency. 

 
c. YRC Worldwide15 
 

i. YRC Worldwide had issued notes subject to two indentures.  As part of a 
restructuring effort, YRC proposed to conduct an exchange offer whereby 
holders would exchange their interests in the notes for equity in YRC and 

                                                 
12 Id. at *21-22. 
13 Magten Asset Management Corp. v. Northwestern Corp. (In re Northwestern Corp.), 313 B.R. 595 (Bankr. D. 
Del. 2004) 
14 Id. at 600. 
15 YRC Worldwide Inc. v. Deutsche Bank Trust Co. Americas, 2010 U.S. Dist. LEXIS 65878 (D. Kan. July 1, 2010) 
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would consent to indenture amendments to delete, inter alia, a put right 
and a covenant prohibiting YRC form merging or transferring 
substantially all of its assets unless the transferee agreed to assume all of 
YRC’s obligations under the indentures. 
 

ii. More than 90% of each class of holders accepted the exchange offer and 
consented to the proposed amendments.  The indentures trustees, however, 
declined to execute the supplemental indentures that would effect such 
amendments, on the basis that, under TIA § 316(b), the proposed deletions 
would require unanimous consent of the holders.  YRC sued for 
declaratory judgment. 

 
iii. The court’s ruling turned on whether the put dates constituted payment 

due dates for purposes of TIA § 316(b).  The court determined that the put 
provision conferred upon each holder an absolute right to receive its 
principal on a date certain.  Therefore, the court agreed with the trustees 
that, by operation of TIA § 316(b), deletion of the put right required 
unanimous consent.16 

 
iv. However, the court also found that deletion of the indenture provision 

barring the merger or transfer of substantially all assets (absent assumption 
by the transferee) did not require unanimous consent.  The court 
considered the Mechala and Northwestern cases and, more persuaded by 
the latter, held that “whatever its affect [sic] on the holders’ ultimate 
ability to recover their investment, the deletion of [the subject provision] 
does not affect the holder’s legal rights to receive payments from [YRC] 
or the guarantors or to institute suit to enforce those payment 
obligations.”17 

 
d. Marblegate – The S.D.N.Y. Decisions18 

 
i. Education Management Corp. (“EM Corp”), a for-profit higher education 

institution that derived roughly eighty percent of its revenue from federal 
student aid programs, proposed a coercive tender offer as part of an out-
of-court restructuring of $1.5 million of debt, which included indebtedness 
pursuant to guarantees of its subsidiaries’ secured debt and unsecured 

                                                 
16 See id. at *15. 
17 Id. at *23. 
18 Marblegate Asset Management v. Education Management Corp., 75 F. Supp. 3d 592 (S.D.N.Y. 2014) 
(“Marblegate I”) and Marblegate Asset Management v. Education Management Corp., 111 F. Supp. 542 (S.D.N.Y. 
2015) (“Marblegate II”).  The S.D.N.Y. rulings in Marblegate were later overturned by the Second Circuit, 
discussed infra. 
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notes.  In particular, EM Corp was grappling with $217 million of 
unsecured notes issued by its wholly-owned subsidiary, Education 
Management LLC (“EM LLC”), which EM Corp had guaranteed. 
(Restructuring through a bankruptcy process was a non-starter because 
bankruptcy would have rendered EM Corp ineligible to continue to 
receive federal funding through Title IV of the Higher Education Act of 
1965, which accounted for the significant majority of EM Corp’s 
revenues.) 
 

ii. Pursuant to a restructuring support agreement, creditors had been 
presented with two paths.  Either (1) an exchange of EM LLC notes for 
EM Corp common stock, resulting in an approximately 67% reduction in 
value for noteholders, or (2) an alternative path containing a variety of 
carrots and sticks designed to motivate consent.  The first path required 
unanimity, which the noteholders could not achieve. 

 
iii. The second path contemplated a four-step transaction.  First, EM Corp’s 

secured lenders would release EM Corp from the guaranty securing their 
credit agreement and, pursuant to the terms of the indenture governing the 
EM LLC notes, thereby trigger a corresponding release of the guaranty of 
the notes.  Second, the secured lenders would foreclose on substantially all 
of the assets of EM Corp and its subsidiaries.  Third, the secured lenders 
would immediately convey those same assets back to a newly formed EM 
Corp subsidiary.  Fourth, the newly formed subsidiary would distribute 
new debt and equity to consenting creditors; leaving non-consenting 
creditors only with claims against an entity left with no assets by virtue of 
the foregoing sequence of events. 

 
iv. The majority of EM Corp’s creditors were amenable to the second path. 

But minority holdouts challenged the transaction and sought a preliminary 
injunction.  Although the Marblegate I court expressly rejected 
Northwestern and YRC and held that TIA § 316(b) “protects the ability, 
and not merely the form right, to receive payment”19 and, thus, the 
holders’ arguments would likely succeed on the merits, the court declined 
to issue an injunction on other grounds.20 

 

                                                 
19 Marblegate I at 612 (emphasis in original). 
20 The factors that militated against the injunction were (i) a likelihood of irreparable harm, (ii) that the balance of 
hardships tipped in EM Corp’s favor regardless of the bondholders’ likelihood of success, and (iii) advancement of 
the public interest. 
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v. Following consummation of the transaction, the court, in Marblegate II, 
doubled down on its broad interpretation of TIA § 316(b) and held that 
permitting such a transaction “would allow the next cycle of 
reorganizations [to] take place on a voluntary basis without supervision of 
any court or administrative agency ... so long as the mechanism involves 
foreclosure and asset sale rather than simple amendment.  The Court 
declines to so enfeeble the Trust Indenture Act.”21  The EM parties 
subsequently appealed to the Second Circuit, discussed infra. 

 
e. Caesars22 

 
i. Several months after Marblegate II, the Southern District of New York 

again confronted the scope of Section 316(b) protections and again 
concluded that the statute protections the practical ability (and not just the 
technical right) of holders to receive payment of principal and interest. 
 

ii. Caesars Entertainment Corporation (“CEC”) and its subsidiaries, including 
Caesars Entertainment Operating Company (“CEOC”) owned and 
operated dozens of casinos throughout the United States.  In 2010, CEOC 
had issued $1.5 billion in senior notes that were unsecured, but guaranteed 
by CEC.  In 2014, Caesars entities purchased a substantial majority of 
notes at par plus accrued in exchange for selling holders’ agreement to 
support a future restructuring of CEOC, release of CEC’s guaranty and 
elimination of a covenant restricting disposition by CEOC of substantially 
all of its assets.  Minority bondholders, who viewed the CEC guaranty as 
the only reliable source of payment on the notes – filed suit on the theory 
that such changes were nonconsensual changes to payment rights in 
violation of TIA § 316(b). 

 
iii. In ruling against Caesars’ motion to dismiss, the court relied on Mechala 

and its Marblegate rulings to conclude that the holders’ allegations that 
the transaction effectively “stripped plaintiffs of the valuable ... 
Guarantees leaving them with an empty right to assert a payment default 
from an insolvent issuer are sufficient to state a claim under § 316(b).”23 

 

                                                 
21 Marblegate II at 548 (internal quotations omitted). 
22 MeehanCombs Global Credit Opportunities Funds, LP v. Caesars Entertainment Corp., 80 F. Supp. 3d 507 
(S.D.N.Y. 2015) (“Caesars I”) and BOKF, N.A. v. Caesars Entertainment Corp., 144 F. Supp. 3d 459 (S.D.N.Y. 
2015) (“Caesars II”). 
23 Caesar I at 517. 
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iv. On the same day that the court ruled on the motion to dismiss, CEOC and 
certain of its subsidiaries (but not CEC) filed voluntary Chapter 11 
petitions.24  The filing constituted an Event of Default under the subject 
indentures and thus triggered CEC’s obligations under its guaranty.  The 
indenture trustees demanded payment, but CEC argued the guaranty had 
been released and that it had no obligations thereunder.  The trustees sued. 

 
v. The court denied the trustees’ motion for summary judgment and held that 

the trustees did not meet their burden of demonstrating that there was no 
genuine dispute of material fact as to whether releasing the guaranty 
effected a nonconsensual debt restructuring. 

 
vi. But in seeking to harmonize any inconsistencies as between its holdings in 

Marblegate and Caesars I with its ruling in Caesars II, and to identify 
guideposts to assist with the determination of what actions run afoul of 
Section 316(b), the court in Caesars II provided two bright-line rules: 
 

“It is indisputable that if CEOC had unilaterally adjusted the amount of principal or 
interest it would pay on a note, that would be an impairment under § 316(b).  
Similarly, renegotiating a debt obligation with a majority of noteholders to the 
detriment of a nonconsenting minority under the same indenture would be an 
impairment.”25 

 
vii. However intentioned, the foregoing statement left many questions 

unanswered.  The Caesars II opinion further begged the question of how a 
court should assess whether “an impairment may also occur whether a 
company restructures debt arising under other notes in the context of an 
out-of-court reorganization, leaving some noteholders with an unaltered 
forma right to payment, but no practical ability to receive payment.”26  
Likewise, the court acknowledged that the release of a guaranty may, in 
certain circumstances, constitute impermissible impairment.  Rather than 
articulating more concrete principles, the court advocated a fact-specific 
analysis requiring transactions must “be analyzed as a whole to determine 
if the overall effect was to achieve a debt restructuring that impaired 
plaintiffs’ right to payment.”27 
 

  

                                                 
24 Second lien noteholders had filed an involuntary Chapter 11 against CEOC two days earlier. 
25 Caesars II at 472 (emphasis in original). 
26 Id. at 474 (emphasis in original). 
27 Id. at 475. 
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f. Marblegate – The Second Circuit Decision28 
 

i. On appeal, the Second Circuit reversed the district court’s rulings in 
Marblegate and erased much of the uncertainty owing to inconsistent 
rulings in Marblegate and Caesars. 
 

ii. Following its own lengthy exposition on the legislative history of the TIA, 
the Second Circuit adopted a narrow reading of § 316(b), holding that the 
statute prohibits only non-consensual amendments to an indenture’s core 
payment terms and does not provide an absolute and unconditional right to 
payment.29  Because the EM LLC was not modified with respect to 
principal, interest and/or maturity terms, the Second Circuit concluded that 
the holders retained the legal right to payment and, therefore, the TIA’s 
sacred rights had not been violated. 

 
iii. The Second Circuit expressed concern that adopting the district court’s 

broad reading of TIA § 316(b) to encapsulate the practical ability (in 
addition to the legal ability) to collect payments “leads to both improbable 
results and interpretive problems” and noted that “if the ‘right ... to receive 
payment’ means a bondholder’s practical ability to collect payment, then 
protecting the ‘right ... to institute suit for the enforcement of any such 
payment would be superfluous.”30 

 
iv. In dissent, Judge Straub described the proposed restructuring as giving to 

bondholders “a Hobson’s choice” between altered payments rights or no 
payments at all.  In Judge Straub’s estimation, such circumstances 
constituted a clear violation of TIA § 316(b). 

 
 

                                                 
28 Marblegate Asset Management, LLC v. Education Management Corp., 846 F.3d 1 (2d Cir. 2017) 
29 See id. at 17. 
30 Id. at 7. 
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