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Baker Botts L.L.P. v. ASARCO LLC, 135 S. Ct. 2158 (June 15, 2015) 
 
Issue: Does 11 U.S.C. § 330 authorize the bankruptcy court to award fees to the debtor’s 

law firm for defending its fee application in court? 
 
Holding: 11 U.S.C. § 330 does not authorize the bankruptcy court to award fees to the 

debtor’s law firm for defending its fee application in court. 
 
Rationale: The Court began its analysis with the American Rule regarding attorney fees – 

each litigant is responsible for its own attorney fees, unless a statute or contract provides otherwise. 
Hardt v. Reliance Standard Life Ins. Co., 560 U.S. 242, 252–253 (2010).  

The Court then held that “Congress did not expressly depart from the American Rule to 
permit compensation for fee-defense litigation by professionals hired to assist trustees in 
bankruptcy proceedings.”  Examining the text of § 330, it held that § 330 “cannot displace the 
American Rule with respect to fee-defense litigation.”  It sated, “‘the phrase “reasonable 
compensation for actual, necessary services rendered’ neither specifically nor explicitly authorizes 
courts to shift the costs of adversarial litigation from one side to the other—in this case, from the 
attorneys seeking fees to the administrator of the estate—as most statutes that displace the 
American Rule do.” 

The Court rejected the law firms’ argument that “fee-defense litigation is part of the 
‘services rendered’ to the estate administrator under § 330(a)(1).”  It reasoned that “reading 
‘services’ in this manner could end up compensating attorneys for the unsuccessful defense of a 
fee application.” The Court concluded that this would be “a particularly unusual deviation from 
the American Rule[.]” 

The Court also rejected the government’s argument that compensation for defending a fee 
application is part of the compensation for the underlying services in the bankruptcy proceeding. 
It held that the theory “cannot be reconciled with the relevant text.” 

The Court also rejected the governments argument that “awarding fees for fee-defense 
litigation is a ‘judicial exception’ necessary to the proper functioning of the Bankruptcy Code.” It 
stated, “In our legal system, no attorneys, regardless of whether they practice in bankruptcy, are 
entitled to receive fees for fee-defense litigation absent express statutory authorization. Requiring 
bankruptcy attorneys to pay for the defense of their fees thus will not result in any disparity 
between bankruptcy and nonbankruptcy lawyers.” Moreover, the Court held that it lacked “the 
authority to rewrite the statute even if we believed that uncompensated fee litigation would fall 
particularly hard on the bankruptcy bar.” 

 
Impact: Does this case really incentivize disgruntled parties to make retaliatory objections 

to fee applications, as some have speculated?  If that is a problem, does Bankruptcy Rule 9011 
solve it? 

Can the result of the case be avoided if the retainer agreement includes a provision that the 
debtor will pay the costs of any necessary fee defenses? 
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Bullard v. Blue Hills Bank, 135 S. Ct. 1686 (May 4, 2015) 
 
Issue: Is a bankruptcy court order denying confirmation of a chapter 13 plan, with leave to 

file an amended plan, a “final order” for purposes of appeal under 28 U.S.C. § 158? 
 
Holding: A bankruptcy court order denying confirmation of a chapter 13 plan, with leave 

to file an amended plan, is not a “final order” for purposes of appeal under 28 U.S.C. § 158. 
 
Rationale: The Court first observed that unlike in civil litigation, § 158(a) “authorizes 

appeals as of right not only from final judgments in cases but from ‘final judgments, orders, and 
decrees ... in cases and proceedings.’” The Court rejected the debtor’s argument that each distinct 
plan in a chapter 13 case initiates a distinct piece of litigation, the result of which is final for 
purposes of appeal under § 158(a). The Court agreed with the creditor that “[t]he relevant 
proceeding is the process of attempting to arrive at an approved plan that would allow the 
bankruptcy to move forward.” It reasoned that “only plan confirmation—or case dismissal—alters 
the status quo and fixes the rights and obligations of the parties.” 

The Court contrasted denial of confirmation accompanied by dismissal. “When 
confirmation is denied and the case is dismissed as a result, the consequences are similarly 
significant. Dismissal of course dooms the possibility of a discharge and the other benefits 
available to a debtor under Chapter 13.” However, “[d]enial of confirmation with leave to amend, 
by contrast, changes little. . . . The parties’ rights and obligations remain unsettled.” 

The Court further noted, “As Bullard’s case shows, each climb up the appellate ladder and 
slide down the chute can take more than a year. Avoiding such delays and inefficiencies is 
precisely the reason for a rule of finality.” 

The Court rejected as “implausible” the government’s argument that any order resolving a 
contested matter is a final order. It noted, “it is of course quite common for the finality of a decision 
to depend on which way the decision goes. An order granting a motion for summary judgment is 
final; an order denying such a motion is not.” 

Finally, the Court addressed the debtor’s argument that “[i]f denial orders are not final, . . . 
there will be no effective means of obtaining appellate review of the denied proposal. The debtor’s 
only two options would be to seek or accept dismissal of his case and then appeal, or to propose 
an amended plan and appeal its confirmation.” It responded, “But our litigation system has long 
accepted that certain burdensome rulings will be ‘only imperfectly reparable’ by the appellate 
process. . . . This prospect is made tolerable in part by our confidence that bankruptcy courts, like 
trial courts in ordinary litigation, rule correctly most of the time.” 

Beyond that, the Court observed, “First, a district court or BAP can (as the BAP did in this 
case) grant leave to hear such an appeal. 28 U.S.C. § 158(a)(3). A debtor who appeals to the district 
court and loses there can seek certification to the court of appeals under the general interlocutory 
appeals statute, § 1292(b).” Or, under 28 U.S.C. § 158(d)(2), “a bankruptcy court, district court, 
BAP, or the parties acting jointly to certify a bankruptcy court's order to the court of appeals, which 
then has discretion to hear the matter.” 

 
Impact: Will this case result in more of the appeals that the Court suggested? 


