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ABSTRACT 
 
 The attorney-client privilege is a fundamental concept in the American justice system and 
was established to allow open and transparent discussions between attorney and client.  Such 
transparency allows attorneys to facilitate a complete and effective defense of their client.1  
However, the attorney-client privilege is not absolute.2  In fact, courts have carved out a plethora 
of waivers and exceptions, including the crime-fraud exception.3  The crime-fraud exception has 
procedural and ethical considerations of which every attorney—whether in criminal or civil 
law—should be aware.   
 

INTRODUCTION 
 

The crime-fraud exception is implicated when an attorney provides advice that promotes 
the occurrence or continuation of misconduct.4  In complex areas of law with heavy attorney 
involvement, such as securities and bankruptcy, prosecutors have sometimes used the exception 
to their advantage in situations where legality of a client’s conduct is at least questionable.5  The 
mere allegation of a crime in these complex areas of law can vitiate the attorney-client privilege 
because many courts will conduct an in camera review of privileged material upon merely a 
prima facie showing that an attorney’s involvement in a crime “has some foundation in fact.”6  
Furthermore, through the use of a subpoena or search warrant, an attorney may be forced to 
become a witness or provide information against his/her own client.7  

 
 Accordingly, this handout will first discuss the basics of the attorney-client privilege and 
other ways in which the privilege can be waived.  This discussion is followed by an explanation 
of the crime-fraud exception, ways in which prosecutors use the exception, and ethical 
considerations for attorneys when counseling clients on issues that may implicate the exception.   
 

DISCUSSION 
  

I. Attorney-Client Privilege 
 
 Many attorneys assume that the attorney-client privilege is a shield that is rarely pierced, 
but disclosure of confidential information is frequently compelled.8  A common saying by courts 
and scholars is that the attorney-client privilege should be “strictly construed lest the secrecy 
thwart the search for truth.”9  Because the need for full disclosure—which is essential to an 
attorney’s ability to effectively defend a client—conflicts with the court’s public policy objective 
to seek the truth, variations of the following test have been used to determine whether the 
attorney-client privilege exists: (1) the communication must be confidential; (2) the 
communication must be to a lawyer or a representative of the lawyer; and (3) the communication 
must have been made in an effort to receive legal advice.10  Furthermore, the privilege must be 
asserted, and the party seeking the protection of the privilege must prove the aforementioned 
elements and that the privilege has not been waived.11   
 
 The heavy burden of proving attorney-client privilege is illustrated in the following 
example: four creditors filed an involuntary petition for relief against a company under Chapter 7 
of the United States Bankruptcy Code.  The trustee of the company’s bankruptcy estate 
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subpoenaed an employee with a significant leadership role at the company and requested various 
communications and documents between the employee and the company’s attorneys.  The 
employee asserted attorney-client privilege and included a privilege log with the following 
information for each privileged document as evidence that the privilege applied: date, 
description, author, addressee(s), other recipients, privilege claimed, and pages.12   
 

However, the “description” of each document in the privilege log was merely a one to 
two word description (e.g., “email”).  The trustee filed a Motion to Compel Production of 
Documents Claimed as Privileged and argued that the employee was unable to carry his burden 
of proving that the documents were privileged.  The court ruled in favor of the trustee and 
indicated that, without more, the employee’s privilege log “amount[ed] to superficial invocations 
of the privilege.”13  The court affirmed that the party asserting the attorney-client privilege bears 
the burden to prove privilege on each and every privileged document and must also prove that 
the privilege was not waived.  A party seeking the protection of privilege can use third party 
witnesses, affidavits, or a privilege log that clearly describes the reasoning for the privilege—
“and [does] so in a manner that, without revealing information itself privileged or protected, will 
enable other parties to assess the claim.”14   

 
 The above example illustrates the heavy burden that lies with the party claiming the 
attorney-client privilege.  A thorough privilege log allows a party to prove documents are 
privileged, and that privilege has not been waived, at the outset.  Furthermore, because an 
attorney’s goal is to be an effective advocate for their client, attorneys should understand the 
different ways in which privilege can be waived—otherwise, a client may be less forthcoming if 
concerned that the privilege may be waived.  
 

II. General Waivers 
 

The attorney-client privilege is fragile and may be unintentionally waived in a variety of 
ways including: (1) inadvertent or voluntarily disclosure to a third party;15 and (2) a client’s 
failure to object to privileged information being sought.16 Imagine a potential client claims 
workplace discrimination and harassment.  The client contacts her attorney via email and 
transmits relevant facts regarding the employer’s alleged abuse.  After the attorney and client 
exchange multiple emails, the attorney discovers that the client sent these emails while using an 
employer-issued computer.  This scenario is unfortunately common, and courts have held that 
those emails are no longer protected by the attorney-client privilege.17   
 

A. Inadvertent and Voluntary Disclosure 
  
 The attorney-client privilege may be waived when otherwise privileged information is 
completely or partially disclosed to third parties—regardless of whether the disclosure was 
voluntary or inadvertent.  In one case, a court even determined that voluntary disclosure of 
partial information waived privilege to the entire subject matter of that information.18  Voluntary 
disclosure waived privilege in the following situations:  
 

 where documents were provided to a government agency in the process of an 
investigation,19  



768

2016 MIDWEST REGIONAL BANKRUPTCY SEMINAR

 where a press release mentioned certain aspects of legal advice regarding the validity of a 
patent,20  

 where counsel temporarily allowed opposing counsel to read a privileged letter during 
settlement discussions.21  

 
Along with understanding that voluntary or inadvertent disclosure may waive privilege as to 
those documents disclosed, an attorney should also be aware that that the disclosure of one 
document, that seemingly does not matter, can trigger a waiver as to other or all related 
privileged documents.22 
 
 Inadvertent disclosures can occur in a wide variety of situations, but mostly in the 
discovery process, which highlights the importance of entering into confidentiality agreements or 
obtaining protective orders that guarantee the return of inadvertently disclosed privileged 
materials.23  Courts take varying approaches to determining whether an inadvertent disclosure 
waives the privilege for the document or information disclosed.  However, the most widely used 
test is the balancing test.24 The balancing test was articulated by the Sixth Circuit in the 
following manner: “(1) the reasonableness of the precautions taken to prevent inadvertent 
disclosure in view of the extent of the document production, (2) the number of inadvertent 
disclosures, (3) the extent of the disclosure, (4) the promptness of measures taken to rectify the 
disclosure, and (5) whether the overriding interests of justice would or would not be served by 
relieving the party of its error.”25   This test allows courts to consider the circumstances of each 
case individually, but also means that rulings on inadvertent disclosure are unpredictable.  For 
example, at least one court found that documents containing privileged conversations that were 
inadvertently produced with other non-privileged conversations during discovery was not a 
waiver because appropriate steps to prevent disclosure had been taken;26 whereas another court 
found waiver of privileged materials where the privileged and non-privileged materials were co-
located in one box and preventing disclosure through a thorough review would not have been 
arduous.27  
 

B. Failure to Object to Privileged Material Sought 
 
 Some courts view a failure to object on grounds of attorney-client privilege in a 
deposition, request for production of documents, or during testimony as waiver.28  This is 
particularly significant in the corporate context.  A corporate executive’s failure to assert the 
attorney-client privilege during a deposition when opposing counsel sought the substance of 
attorney-client conversations was held to be a waiver of the privilege. It follows that when a 
corporation’s attorney fails to intervene to stop such questioning of his or her client and assert 
attorney-client privilege, waiver can occur.29  This same concept can be applied in the reverse 
situation—e.g., a court may find the attorney-client privilege has been waived when a client does 
not object to his/her attorney testifying about certain privileged communications.30  Thus, 
attorneys should be aware of the possibility that failure to object, in the first instance, to 
questions seeking confidential information can result in waiver and also inform clients as to this 
concept.  
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C. Corporate Context 
 
 A major issue of concern regarding the attorney-client privilege is who can waive the 
attorney-client privilege in the corporate context.  The majority of case law points to the 
management of the corporation as being solely responsible for waiving the privilege,31 and 
“when control of a corporation passes to new management, the authority to assert and waive the 
corporation’s attorney-client privilege passes as well.”32  Furthermore, when a situation arises in 
which it is unclear whether a corporate manager communicated with an attorney in her role as a 
corporation officer or as an individual, courts will usually determine that the privilege belongs to 
the corporation when the communications were regarding corporate matters.33  It follows that 
employees may not be able to keep all of their privileged communications regarding the 
corporation confidential, because the corporation may waive the privilege as it deems necessary.   
 
 However, if an individual corporate employee is able to show that the corporation’s 
attorney was consulted for the purpose of obtaining advice on individual liability and not 
corporate matters, some courts will rule that the privilege belongs to the individual.34  In these 
cases, the individual asserting the privilege must establish five factors—called the Bevill 
Factors.35  The fifth Bevill factor—which says the individual must show that the conversation 
was not within the corporation’s concerns—is usually the most difficult to meet, but some courts 
will find the factor to have been met if the individual can show that the purpose of the 
communications was strictly for advice on individual liability.36  
 

III. The Crime-Fraud Exception 
 
 Although the burden is on the claimant to prove that the attorney-client privilege exists 
and that associated materials are protected, a party seeking otherwise privileged information via 
the crime-fraud exception has the burden of showing that advice or other communications were 
provided to further a crime.37  It follows that the crime-fraud exception can be articulated in the 
following manner: (1) a prima facie showing that, when the client requested legal advice, the 
client was involved in illegal activity and was planning such activity at the time the legal advice 
was sought, or such illegal activity was completed following legal advice; and (2) the legal 
advice was sought to assist with the facilitation or concealment of the crime.38  In this regard, the 
attorney’s knowledge that advice is sought to facilitate a crime is irrelevant; instead, it is the 
client’s intent that is dispositive.39  However, the crime-fraud exception does not apply to advice 
sought to deal with past criminal actions.  Instead, only a current crime or the planning of a 
future crime triggers the crime-fraud exception.40  

 
The party invoking the crime-fraud exception must show that the attorney’s advice was 

used to carry out the crime.  This burden can be accomplished in the following ways: (1) the 
party can use non-privileged material to prove a crime is occurring or being planned; or (2) some 
courts allow a prima facie showing of unlawful activity through in camera review of privileged 
documents.41  However, the moving party must provide “a showing of a factual basis adequate to 
support a good faith belief by a reasonable person that in camera review of the materials may 
reveal evidence to establish the claim that the crime-fraud exception applies.”42 Although 
concepts similar to the crime-fraud exception have been applied since the 18th century, its 
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application has significantly increased in recent years—especially in the corporate 
environment43—and has procedural and ethical considerations. 
 

A. Application of the Crime-Fraud Exception  
 
 Due to an increase in government regulation of corporations, criminal prosecutors are 
increasingly invoking the crime-fraud exception to compel disclosure of attorney-client 
discussions.44  In these situations, the government has the burden of proof and is required to 
provide the court more than simple suspicions about a potential crime to invoke an in camera 
review of documents.45  Usually a prima facie case must be made or—as one court described it—
a “modest evidentiary threshold should be crossed”46 before an in camera review of attorney-
client communications is conducted. Although no precise agreement as to the definition of 
“prima facie” exists, one analysis by the Ninth Circuit indicates that a prima facie case can be 
achieved with just “good faith statements by the prosecutor” and that the party asserting 
attorney-client privilege may not always be provided an opportunity to counter the government’s 
evidence.47    
 

B. Government Issuance of a Subpoena  
 
In United States v. Zolin, the court declared that independent evidence of a crime was not 

the only way to vitiate the attorney-client privilege.48  Instead, prosecutors are able to use the 
information the government was seeking in the in camera review to prove the crime-fraud 
exception. Essentially, a low threshold to achieve in camera review allows prosecutors more 
leverage to challenge and defeat assertions of attorney-client privilege through the crime-fraud 
exception.49    The process for vitiating the attorney-client privilege in this context usually begins 
by the government issuing a subpoena to the attorney.50  

 
Although prosecutors’ use of the crime-fraud exception to vitiate the attorney-client 

privilege has increased in federal criminal investigations and prosecutions, the United States 
Attorney’s Manual does recognize the importance of the attorney-client privilege and the 
implications of serving a subpoena on an attorney—especially a  subpoena seeking information 
regarding relationships with a client.51  In this regard, the Manual requires that such subpoenas 
must be approved by an Assistant Attorney General or Deputy Assistant Attorney General.  
Furthermore, the Manual states “personnel must strike a balance between an individual’s right to 
the effective assistance of counsel and the public’s interest in the fair administration of justice 
and effective law enforcement . . . all reasonable attempts shall be made to obtain the 
information from alternative sources before issuing the subpoena to the attorney, unless such 
efforts would compromise the investigation or case.”52  However, as previously mentioned, in 
practice, the use of subpoenas to attorneys based on the crime-fraud exception is prevalent.53  

 
Government subpoenas invoking the crime-fraud exception should demand information 

related only to those communications or materials relevant to the alleged crime.  Many scholars 
believe that, if a subpoena goes beyond this scope, an attorney has an ethical obligation to 
attempt to prevent the prosecutor from vitiating the attorney-client privilege—usually through a 
motion to quash.  Unfortunately, in the grand jury context, the prosecutor will sometimes be 
allowed to respond to the motion to quash on an ex parte basis—and because the secrecy of a 
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grand jury investigation is deemed greater than the public policy of attorney-client privilege—
attorneys may only have a small chance to defeat the prosecutor’s opposition to the motion.54 
 

C. Example of the Process  
 

In United States v. Under Seal (In re Grand Jury Proceedings), the government issued a 
subpoena to a company’s attorney based on an investigation of the company’s billing practices.55  
After withholding documents the attorney claimed were protected by the attorney-client 
privilege, the government filed a motion to compel and provided an in camera submission 
consisting of testimony and documents for support.  A U.S. district court granted the 
government’s motion to compel the production of the documents to the grand jury based on the 
government’s argument that the crime-fraud exception vitiated the privilege.  However, the 
company’s attorneys were never provided an opportunity to counter the government’s in camera 
submission.  
  

On appeal, the company argued that the procedure that the lower court used—specifically 
disallowing the company an opportunity to rebut the government’s in camera submission—was a 
violation of due process. The Fourth Circuit, citing In re Grand Jury Subpoena,56 rejected this 
argument.  The court stated, “the government has the right to preserve the secrecy of its 
submission because it pertains to an on-going investigation.”57   

 
 Because the government has the ability to vitiate attorney-client privilege without rebuttal 
in some cases, it is important for attorneys to understand the circumstances where attorney-client 
communications can be revealed, or in which the attorney could be forced to testify against 
his/her client. An understanding of the intersection between the crime-fraud exception and 
attorney-client privilege will allow an attorney to prepare for the possibility of being forced to 
testify against a client or preferably to prevent it.  Furthermore, certain ethical considerations are 
implicated if an attorney receives a subpoena to testify.  In this regard, an attorney should be 
aware of the jurisdiction’s adoption of the ABA Model Rules of Professional Conduct and other 
professional or ethical rules applicable and generally be cognizant of the type of clients he/she 
represents.58 
 

D. Search Warrants  
 
 Another way that the government may attain attorney-client privileged information is 
through a warrant to search and seize materials from a law office—providing a unique 
intersection between attorney-client privilege and the Fourth Amendment.  This situation is 
troubling because materials that are within the scope of the warrant and privileged documents 
unrelated to the warrant might be seized and reviewed during the investigation.59  For example, 
in United States v. Skeddle, the defendants argued that investigators’ review of privileged 
material was improper because an independent judicial officer was not appointed to conduct the 
review—instead the government’s supposedly independent “taint team” reviewed the documents.  
After the “taint team” reviewed eleven boxes of alleged attorney-client privileged information 
found in a search of an attorney’s office, the court held, “[a]ssuming that the defendants . . . 
should have been heard before the documents were disclosed to the government, failure to give 
them that opportunity . . . does not require exclusion of all the seized materials.  The appropriate 
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response is  . . . an opportunity to be heard, on a document-by-document basis . . . .”60  
Unfortunately, decisions similar to Skeddle may impact clients’ willingness to reveal confidential 
information—thus impeding the effectiveness of counsel and the purpose of the attorney-client 
privilege.  
 

Because of the recognized importance of the attorney-client privilege, the Department of 
Justice through its U.S. Attorneys Manual provides for various internal safeguards to the 
accidental seizure of privileged information unrelated to a warrant.61  However, even with these 
safeguards, the possibility of unrelated privileged communications being intercepted in a 
government’s investigation can have a damaging effect on an attorney’s effectiveness in 
representing his/her client.  Clients with knowledge that their communications with an attorney 
could be legally seized—even if inadmissible in court—are likely to withhold critical 
information from their attorneys because of the remote possibility that their communications can 
be used against them in the future.62  Safeguards or not, the damage is done.  

 
 One way in which attorneys can prevent certain privileged information seized in a search 
from being seen by the government is to aggressively seek an independent third party judicial 
review of documents seized—such as a special master or judicial officer.63  The U.S. Attorneys 
Manual requires the consideration of this type of independent review before approving a warrant 
to search a law building.64  However, the Manual only requires prosecutors to consider the 
independent review; in many cases the government will conduct the search and review of seized 
materials using its own “privilege team” or “taint team”—which is supposed to consist of 
individuals with no involvement in the case at hand so as not to taint the investigation.   
 
 The following five steps should be taken by an attorney in the event the government 
executes a search warrant at a law office or corporate facility with attorney-client information: 
(1) immediately contact the supervising government official by phone; (2) assert the attorney-
client privilege and demand that the government cease their search; (3) advise the supervising 
official of the existence of privileged information belonging to parties unrelated to the warrant 
and the likelihood of the infringement on those parties’ privilege; (4) follow up in writing via fax 
or email to the official with your assertion and demand; and (5) consider filing an injunction.65 
Although not all encompassing, these steps are a solid framework for ensuring that a client’s 
rights have been asserted during a search.   
 

E. Ethical Considerations 
 
 The Third Circuit has described attorneys’ obligation to maintain a client’s secrets in the 
following way: “the canons of ethics make the attorney’s common law obligation to maintain the 
secrecy of his communications with his client a professional mandate.”66  However, the court has 
also said that such “seal of secrecy” is broken when the client elicits or seeks advice in 
furtherance of a crime.67  Because prosecutors are increasingly using the crime-fraud exception 
as justification for ignoring the privilege, and many courts are willing to allow prosecutors in 
camera review after only a minimal showing, an attorney’s duty of confidentiality, professional 
obligations, and the application of the crime-fraud exception seem to conflict.  In some 
situations, failure to report certain actions of a client can result in disciplinary action by a 
jurisdiction’s highest court, as well.68 
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 For the aforementioned reasons, it is important for an attorney to be aware of his/her 
jurisdiction’s adoption of the ABA Model Rules—which every state except California has 
adopted in some form.69  For example, the Model Rules state that a “lawyer shall not counsel a 
client to engage, or assist a client, in conduct that the lawyer knows is criminal.”70  However 
attorneys may find it difficult to determine whether a client is requesting advice for unlawful 
activity. In blurry situations, an attorney should first determine the seriousness of the unlawful 
conduct and engage in an in depth inquiry.  Based on the results of an attorney’s own 
investigation into the matter, the seriousness of those results, and resources (such as the ABA 
Model Rules and case law), the attorney may need to consider advising the client to cease certain 
activities, the attorney may need to withdraw from representation, or the attorney may even need 
to disclose certain communications.71  Furthermore, if an attorney receives a grand jury 
subpoena, the attorney may want to consider retaining his/her own attorney before approaching 
the topic with his/her client as conflicting interests may exist between the attorney and the 
client.72 
 
 In United States v. Cavin, the Fifth Circuit provided a lengthy discussion of the ethical 
considerations that attorneys face when dealing with a client that is using legal advice to commit 
a crime.73  The court stated that “[t]he black-letter rule is that the lawyer must disclose a material 
fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, 
unless disclosure is prohibited by the rule against revealing client confidences.”74 Furthermore, 
in United States v. DeLucca, a case in which an attorney was present at a meeting where alleged 
criminals discussed an illegal scheme, the court convicted the attorney and determined that “[i]f 
he did not intend to take part in the conspiracy, he had a duty, as an attorney, to report the matter 
to the proper parties and tell the members of the conspiracy that he wanted to withdraw.”75  
Thus, an attorney must be able to balance the above considerations with being a strong advocate 
for her client and understand the differences between furthering illegal conduct, advising a client 
regarding past unlawful activity, and defending against false accusations. 

 
CONCLUSION 

 
 Understanding the crime-fraud exception to the attorney-client privilege is vital in order 
for an attorney to properly defend a client’s right to be open and honest—which allows attorneys 
to provide better counsel.  Prosecutors can often be zealous and may seek to use the crime-fraud 
exception to gather evidence when no such crime is occurring.  An understanding of a 
jurisdiction’s case law on the crime-fraud exception can allow attorneys to fiercely oppose the 
prosecution’s ability to meet their required burden of producing prima facie evidence of a crime. 
However, it is important for an attorney to also recognize that the legal profession requires 
certain ethical obligations to report criminal activities of a client.  
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